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Wb  may  find  here  Lord  Justice  Knight  Bruce  elegantly 

quoting  Cicero  and  Quintilian  for  ornament  (p.  35),  and  other 

learned  persons,  with  less  felicity,  seeking  light  as  to  the 

extent  of  the  foreshore  on  the  tidal  coasts  of  these  islands 

^,)\     from  the  writings  of  Homan  lawyers  who  dwelt  round  about 

*     the  tideless  Mediterranean:  A.-G.y.  C/iambers,  p.  96.     This 

24^    however  was  a  natural  oversight  enough.     An  attempt  that 

31    strikes  one  nowadays  as  really  adventurous  is  the  argument 

'  f   recorded  in  Pottery.  Commissioners  of  Inland  Be  venue  j  p.  511, 

^  5   that  goodwill  is  not  property. 

.  *        The   German  Mining    Company's  case,  p.   7,  is   still   the 

.  i  leading  authority  on  the  peculiar  class  of  obligations,  really 

*  ^ '     more  analogous  to  claims  for  salvage  and  average  than  to 

^*0  contract,   which  in  this  decision   were  for  the  first  time 

definitely  recognized.     Watson  v.  Marston^  p.  100,  gives  a 

I  classical  exposition  of   the  remedy  of  specific  performance 

I  and  the  limits  of  the  discretion  exercised  by  the  Court  in 

administering   it.      Omission   to   explain,   perhaps   even  to 

understand,  this  discretionary  quality  was  one  of  the  many 

causes  which  made  equity,  as  set  forth  in  the  old-fashioned 

text-books,  appear  a  land  of  thick  darkness  to  students  of 

former  generations. 

Nichol  V.  GodtSy  p.  523,  laid  down  in  a  small  compass  the 
cardinal  rule  that  an  express  warranty  of  quality  does  not 
supersede  a  seller's  inherent  duty  to  furnish  goods  answering 
the  description  contracted  for.  Baron  Parke's  judgment  puts 
;  the  whole  matter  in  four  lines  and  a  half.  Drummond  v. 
Van  Ingen^  12  App.  Ca.  284,  is  the  latest  expansion  of  the 
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same  principle/  see  especially  Lord  Macnaghten's  opinion 
there. 

Heald  v.  Kenworthy^  p.  800,  and  Simpson  v.  Eggvigim^ 
p.  867,  settled  points  in  the  law  of  agency  and  ratificatioii 
which,  though  hardly  of  the  first  magnitude,  were  capable  of 
giving  considerable  trouble  as  long  as  they  remained  open. 
The  authority  of  Heald  v.  Kenworthy  has  been  well  confirmed 
in  our  own  time. 

It  is  not  easy  at  first  sight,  owing  to  the  confused  manner 
in  which  the  questions  arose,  to  make  out  what  Boyle  v. 
Wiseman^  p.  748,  really  decided :  the  most  material  point  is 
more  neatly  given  in  Best  on  Evidence,  10th  ed.  p.  304, 
than  in  the  head-note :  "  Where  a  person  who  is  beyond  the 
jurisdiction  of  a  Court  has  in  his  possession  a  document 
required  by  that  Court  for  the  purposes  of  justice,  it  is  not 
to  be  presumed  that  he  will  withhold  it."  We  cannot  find 
that  the  suggestion  thrown  out  at  the  end  of  the  Chief 
Baron's  judgment  has  ever  been  judicially  pursued. 

F.  P. 
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NOTE. 

I'he  first  and  Icut  pages  of  the  original  report,  according  to  the 
paging  by  which  the  origitial  reports  are  usually  cited,  are  noted  at 
the  head  of  each  case,  and  references  to  the  same  paging  are 
continued  in  the  margin  of  the  text. 
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HARINGTON  v.  MOFFAT. 

(4  D.  M.  &  G.  1—10 ;  S.  0.  22  L.  J.  Ch.  756 ;  1  W.  B.  294.) 

A  shareholder  in  a  Mutual  Insurance  Company  who,  under  the  rules  of 
ihe  Company,  also  held  a  policy  of  assurance  on  his  own  life  in  the  same 
Company,  specifically  hequeathed  all  and  every  his  shares  and  interest  in 
the  Company.  He  also  specifically  hequeathed  all  his  shares  and  interest 
in  several  other  companies  to  different  legatees :  Held,  that  the  repeated 
oollocation  of  the  words  "shares  and  interest"  showed  that  the  word 
"  interest  '*  was  used  as  either  synonymous  with  or  explanatory  of  the  word 
*'  shares,**  and  that  the  specific  hequest  in  question  could  not  he  extended 
to  iudude  the  policy  on  his  life,  which  fell  into  the  residue. 

[The  above  decision  depended  so  entirely  upon  the  special  context  of  the  will 
that  this  report  can  hardly  be  thought  to  admit  of  any  practical  application 
to  othei'  cases. — O.  A.  S.] 
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STOCKS  V.   DOBSON(J). 

(4  D.  M.  &  O.  11—18 ;  8.  C.  22  L.  J.  Ch.  884  ;  17  Jur.  539.) 

Where  a  debt  not  legally  assignable  has  been  equitably  assigned  to  a 
purchaser,  and  the  debtor  has  had  notice  of  the  assignment,  all  payments 
which  he  may  thereafter  make  to  the  purchaser  on  account  of  the  debt  are 
well  made  so  far  as  the  debtor  is  concerned,  although  the  purchaser  may 
have  already  resold  the  debt,  provided  the  debtor  has  had  no  notice  of  the 
resale ;  nor  is  it  absolutely  necessary  that  the  debtor  on  making  such  pay- 
ment should  require  production  of  the  original  assignment. 

A  judgment-debtor  had  left  his  residence  in  embarrassed  circumstances. 
His  brother-in-law  purchased  and  took  an  assignment  of  the  debt,  and 
afterwards  mortgaged  it,  but  the  mortgagees  gave  no  notice  of  their 
security  to  the  debtor,  whose  residence  at  that  time  it  did  not  appear  that 
they  had  the  means  of  ascertaining.  The  brother-in-law  possessed  himself 
of  property  of  the  debtor,  and  a  settlement  of  accounts  took  place  between 

(1)  Berwick  A  Co.  y.  Price  [1905]  1  Oh!  632,  74  L.  J.  Ch.  249,  92  L.  T.  110. 
B.B. — ^voL.  cn.  1 


1863. 
April  21. 

Parker, 
V..C. 

On  Appeal. 

Kkight 
Bruok, 

TCTRNRR, 
L.JJ. 

tU] 


DOBSON. 


1853.     CH.     4  D.  M.  &  G.  11—12.  [r.r. 

Stocks  them  (in  wHich  the  judgment-debt  formed  an  item),  ending  with  the  pay- 

V*  ment  of  a  balance  to  the  judgment-debtor,  and  a  general  mutual  release  of 

all  claims,  including  the  judgment-debt.  The  judgment-debtor  hiid  no 
notice  of  the  mortgage,  but  did  not  obtain  or  require  the  delivery  up  of  the 
assignment  of  the  judgment-debt :  Held,  that  the  mortgagees  had  no  claim 
upon  him  in  respect  of  it 

This  was  an  appeal  from  the  decision  of  the  late  Yice-Chancellor 
Parebb,  [5  De  G.  &  Sm.  760].  The  following  statement  of  the 
facts  will  be  sufficient  for  the  purposes  of  this  report. 

In  1815  a  testator  named  Jackson  died  indebted  upon  a 
promissory  note,  and  having  bequeathed  part  of  his  property, 
including  a  leasehold  inn  at  Halifax,  called  the  "  Anchor/'  to  John 
Dobson,  whom  he  appointed  his  executor,  in  trust  for  John  Dobson 
for  life.  John  Dobson  paid  interest  on  the  promissory  note  until 
1880,  when  he  left  Halifax  without  making  any  provision  for  pay- 
ment of  the  debts  of  his  testator  remaining  unpaid.  In  1836 
William  Peel,  the  holder  of  the  promissory  note,  recovered  judg- 
ment upon  it  against  Dobson  for  146Z.  158,  to  be  levied  of  the  goods 
of  Jackson.  Thereupon  a  Mr.  Watson  (a  brother-in-law  of  Dobson) 
took  upon  himself  to  arrange  Dobson's  affairs,  without  the  know- 
ledge of  the  latter,  and  having  paid  the  146L  158.  due  upon  the 
judgment,  took  an  assignment  of  it  to  himself  in  October,  1886. 
[  12  ]  On  the  80th  of  April,  1842,  Watson  mortgaged  the  judgment  to 

Messrs.  Stocks  (the  survivor  of  whom  was  the  plaintiff),  and  handed 
to  them  the  assignment  to  him.  They  gave  no  notice  of  their 
mortgage  to  Dobson,  but  it  did  not  appear  that  Ihey  knew  where 
he  was  to  be  found. 

In  the  spring  of  1842,  but  at  what  precise  period  did  not  appear, 
Watson  paid  a  visit  to  Dobson,  who  then  lived  at  Eton,  and  whom 
Watson  had  not  seen  since  he  left  Halifax  in  1880.  Upon  this 
occasion  Watson  for  the  first  time  informed  Dobson  of  the  payment 
and  assignment  of  the  judgment  debt.  He  also  stated,  as  the  fact 
was,  that  he  had  entered  into  the  receipt  of  the  rent  of  the 
"Anchor"  Inn,  and  was  by  means  thereof  paying  off  the  judg- 
ment debt.  He  made  no  allusion,  however,  to  his  having  mortgaged 
the  debt.  A  parol  agreement  was  then  come  to  that  Watson  should 
be  the  tenant  of  the  "  Anchor,"  and  continue  to  apply  the  rents  of 
Dobson's  property,  including  that  of  the  "  Anchor,"  in  payment  of 
Dobson's  debts  until  the  whole  of  the  debts  (including  the  judgment 
debt)  were  satisfied. 

Watson  continued  accordingly  in  the  possession  or  receipt  of  the 
rents  and  profits  of  the  ''  Anchor  "  Inn,  and  was  frequently  applied 
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to  by  Dobson  for  an  account  of  his  dealings.    At  length,  in  the       Stocks 
beginning  of  May,  1848,  Dobson  caused  distress  to  be  levied  upon      dobsov. 
the  goods  of  Watson  in  the  "Anchor"  for  541.,  that  being  the 
balance  which  Dobson  believed  to  be  due  to  him  from  Watson. 

After  some  angry  discussion  an  agreement  was  come  to  that 
Watson  should  pay  Dobson  101.  in  full  of  all  sums  due  upon  the 
account,  and  should  release  the  judgment.    Accordingly  the  10^ 
was  paid,  and  a  release  was  executed  by  Watson  dated  the  11th  of 
May,  1848.    *This  release  recited  the  assignment  of  the  judgment       L  *13  ] 
to  Watson,  that  Watson  had  been  for  some  years  then  past  the 
tenant  of  the  "  Anchor,"  that  disputes  had  arisen  respecting  the 
rent,  that  there  had  been  several  other  accounts  and  pecuniary 
transactions  between  Dobson  and  Watson,  and  that  it  had  been 
agreed  that  all  these  disputes  and  accounts  should  be  adjusted  and 
settled  in  consideration  of  Watson  paying  to  Dobson  10/.    It  then 
witnessed  that  in  consideration  of  lOZ.  paid  by  Watson  to  Dobson, 
and  of  10«.  paid  by  Dobson  to  Watson  each  released  the  other  from 
all  demands  with  the  usual  general  words.     The  deed  of  assign- 
ment of  the  debt  to  Watson  was  not  asked  for  by  Dobson,  nor  given 
up  to  him.    It  remained  with  the  other  deeds  in  the  possession  of 
Messrs.  Stocks. 

On  the  15th  of  May,  1848,  Watson  became  bankrupt,  and 
Messrs.  Stocks  obtained  from  his  assignees  a  release  of  the  equity 
of  redemption  in  the  debt.  In  1849  they  for  the  first  time  gave 
notice  of  their  title  to  Dobson  (who  had  no  previous  notice  of  it), 
and  required  payment. 

On  Dobson's  refusing  to  pay  the  debt  over  again,  they  took 
proceedings  in  the  name  of  the  representative  of  Feel  (the  original 
judgment  creditor),  to  revive  the  judgment  by  scire  facias^  and 
succeeded  in  an  application  to  the  Court  of  Queen's  Bench  for  that 
purpose,  notwithstanding  the  opposition  of  Dobson. 

One  of  the  Messrs.  Stocks  died,  and  the  survivor  instituted  the 
present  suit  as  a  creditor  of  the  testator,  Jackson,  for  the  adminis- 
tration of  his  assets. 

The  Vicb-Ghancbllob  held  that  the  plaintiff  was  not  a  creditor, 
and  dismissed  the  bill. 

Mr.  WiUcock  and  Mr.  G.  L.  Russell  in  support  of  the  appeal :  [  u  ] 

*  *  It  is  impossible  for  Dobson  to  say  that  the  equities  between 
the  parties  are  equal,  even  if  the  dealings  between  him  and  his 
brother-in-law  were  perfectly  bond  fide,  as  to  which  the  evidence  is 

1—2 
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Stocks      far  from  being  conclusive  in  Dobson's  favour,  independently  of  the 
DoBsoN.      suspicious  and  unexplained  circumstance  of  his  not  asking  for  the 
title  deed. 

Mr.  Matins  and  Mr.  CrofU  for  the  defendant  Dobson : 

A  man  who  buys  an  equity  has  no  better  title  than  his  assignor. 
There  is  no  evidence  to  show  that  notice  could  not  have  been  given 
to  Mr.  Dobson ;  and  even  if  there  were,  those  who  advance  money 
on  a  debt  without  notice  being  given  to  the  debtor  of  the  change  in 
the  interest,  necessarily  run  the  risk  of  the  debt  being  paid  to  the 
only  creditor  of  whose  claim  the  debtor  is  cognizant.  Otherwise  a 
debt  could  never  be  safely  paid. 

Mr,  Elmsley  and  Mr.  Metcalfe  appeared  for  other  parties. 

[  15  ]  Mr.  Willcock,  in  reply. 

\_Etty  V.  Bridges  (1),  Meux  v.  Bell  (2),  Dearie  v.  Hall  (3),  Jones  v. 
Gibbons  (4),  Whitbread  v.  Jordan  (5),  Peacock  v.  J5ttr*(6),  and  some 
older  cases  were  cited.] 

A  witness  named  Higham  was  examined  vivd  voce.  The  purport 
of  his  evidence  is  sufficiently  indicated  in  the  judgments. 

The  Lord  Justice  Turner: 

This  is  a  question  of  priority  between  two  equitable  titles,  raising 
two  points — ^first,  whether  the  plaintiff  has,  in  truth,  any  equitable 
title  in  respect  of  which  he  claims  priority ;  and  secondly,  whether 
he  is  entitled  to  the  priority  which  he  claims.  With  reference  to 
the  former  of  these  points,  it  must  be  considered  settled  that  to 
perfect  the  title  of  the  assignee  of  a  debt,  notice  to  the  debtor  is 
necessary.  That  was  so  laid  down  by  Sir  J.  Wioram  in  Afetix  v« 
Bell  (2),  and  I  believe  in  conformity  with  antecedent  and  subsequent 
authorities.  I  think  it  a  well-settled  rule,  founded  upon  clear 
principles.  The  debtor  is  liable,  at  law,  to  the  assignor  of  the  debt, 
and  at  law  must  pay  the  assignor  if  the  assignor  sues  in  respect  of 
it.  If  so,  it  follows  that  he  may  pay  without  suit.  The  payment 
of  the  debtor  to  the  assignor  discharges  the  debt  at  law.    The 

(1)  60  E.  E.  240  (2  Y.  &  0.  C.  0.  (4)  7  E.  E.  247  (9  Ves.  407). 
486).  (5)  41  E.  E.  281  (1  Y.  &  0.  303). 

(2)  68  E.  R  41  (1  Hare,  73).  (6)  41  K.  E.  199  (4  L.  J.  (N.  8.)  Ch. 

(3)  27  E.  E;  1  (3  Euss.  1).  33). 


VOL.  cn.l  1858.     CH.    4  D.  M.  &  G.  15—17. 

assignee  has  no  legal  right,  and  can  only  sue  in  the  assignor's       Stocks 
name.    How  can  he  sue  if  the  debt  has  been  paid  ?  Dobson. 

If  a  court  of  equity  laid  down  the  rule  that  the  debtor  is  a  trustee  [  i^  1 
for  the  assignee,  without  having  any  notice  of  the  assignment,  it 
would  be  impossible  for  a  debtor  safely  to  pay  a  debt  to  his  creditor. 
The  law  of  the  Court  has  therefore  required  notice  to  be  given  to 
the  debtor  of  the  assignment,  in  order  to  perfect  the  title  of  the 
assignee. 

Thus  the  case  stands  considered  as  a  question  of  payment.  Is 
there,  then,  any  distinction  between  actual  payment  and  a  bond  fide 
settlement  of  accounts  between  a  debtor  and  his  creditor  without 
notice  of  any  assignment  ?  I  see  no  substantial  ground  of  distinc- 
tion between  actual  payment  and  a  release  to  the  debtor  founded 
upon  a  fair  and  bond  fide  arrangement.  I  take  the  true  question  to 
be  whether  there  is  evidence  of  there  having  been  a  fair  and  bond 
fide  arrangement  between  the  debtor  and  the  only  creditor  of  whose 
title  the  debtor  had  notice.  Is  there  evidence  that  the  arrangement 
between  them  in  1848  was  a  fair  bond  fide  arrangement  for  settle- 
ment and  discharge  of  the  debt?  However  this  question  might 
have  stood  on  the  evidence  in  the  Court  below  (for  the  circum- 
stances of  the  case  are  singular  and  pecuUar),  the  examination  of 
Mr.  Higham  upon  that  subject  before  us  has  removed  all  doubt  as  to 
there  having  been,  in  truth,  a  bond  fide  arrangement  in  1848,  when 
the  release  of  the  debt  was  executed.  And  there  is  strong  confirma- 
tion of  this  evidence  in  the  fact  of  a  distress  having  been  actually 
put  in  by  Dobson  in  respect  of  a  year  and  a  half's  rent,  proving 
that  he  thought  the  amount  due  to  be  at  least  a  year  and  a  half's 
rent,  and  showing  that  if  we  are  to  consider  this  a  case  of  fraud,  we 
must  suppose  that  these  parties  in  1848,  intending  to  make  a 
fraudulent  release,  took  the  trouble  of  putting  in  the  distress.  I 
am  satisfied  that  there  was  a  bond  fide  settlement  of  *this  debt  by  [  *17  ] 
the  deed  of  May,  1848,  that  there  had  then  been  no  notice  given  to 
Dobson  of  any  assignment  to  the  plaintiff  and  his  partner  by 
Watson,  and  that  the  only  title  of  which  Dobson  had  notice  was 
the  title  of  Watson. 

Equitable  titles  have  priority  according  to  the  priority  of  notice. 
Now  the  plaintiff  and  his  late  partner  gave  no  notice  of  their  title 
till  1849,  whereas  the  defendant  gave  notice  of  his  in  1842,  or,  at 
all  events,  in  1848.  It  is  unnecessary  to  advert  to  other  considera- 
tions, since  the  ground  on  which  the  Yicb-Chancbllor  rested  the 
case  is  sufficient  to  dispose  of  it. 
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Stocks       The  Lord  Justice  Knight  Bbucb: 

V, 

DoBsoN.  I  feel  some  degree  of  doubt  upon  this  case,  so  far  as  the  defendant 

Dobson  merely  is  concerned,  but  not  enough  to  warrant  me  in 
giving  my  voice  for  a  reversal. 

I  apprehend,  however,  that  when  a  debt  not  legally  assignable 
has  been  equitably  assigned  by  the  creditor  to  a  purchaser  for 
valuable  consideration,  and  the  debtor  has  had  notice  of  the  assign- 
ment, all  payments  which  he  may  thereafter  make  to  the  purchaser 
on  account  of  the  debt  must  be  considered  as  well  made,  so  far,  at 
least,  as  the  debtor  is  concerned,  notwithstanding  that  the  purchaser 
may  in  fact,  after  notice  of  his  purchase  to  the  debtor,  have  sold  or 
mortgaged  the  debt  to  some  other  person,  provided  that  the  pay- 
ments were  made  by  the  debtor  without  notice  of  the  latter  sale  or 
mortgage.  Nor  do  I  conceive  that,  in  such  a  case,  it  is  incumbent 
on  him,  before  making  a  payment  to  the  original  purchaser,  to 
require  the  production  or  proof  of  the  original  assignment. 

r  'IS  ]  Now,  upon  the  evidence  here,  the  payments  made  by  *Dobson  to 

Watson  previously  to  the  deed  of  May,  1848,  appear  to  have  been 
all  made  without  any  notice,  upon  Dobson's  part,  of  the  title  of  the 
plaintiff  and  his  deceased  partner,  or  either  of  them ;  and  that  deed 
was  executed  and  the  transaction  which  it  exhibits  took  place  also 
without  any  such  notice.  It  is  my  impression  that  the  particular 
circumstances  and  nature  of  the  case  furnish  a  sufficient  apology  to 
Dobson  for  not  having  required  the  production,  or  a  reason  for  the 
non-production,  of  the  assignment  from  Feel  to  Watson.  I  see  no 
reason  for  doubting  the  integrity  of  Dobson  or  of  Mr.  Higham  in 
the  matter.  If  we  ought  to  believe  or  assume,  in  the  plaintiff's 
favour,  that  Dobson  had  not  notice  of  any  title  in  Watson  previously 
to  the  mortgage  made  by  Watson  to  the  plaintiffs,  I  am  still  not 
satisfied  that  this  ought  to  make  any  difference,  as  the  plaintiff  was 
only  a  mortgagee  until  a  time  clearly  subsequent  to  that  at  which 
Dobson  certainly  had  notice  that  Watson  had  purchased  the  debt 
due  from  Dobson  and  claimed  it. 

The  appeal  must  be  wholly  dismissed. 


voi.  cn-J 
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Ex  PAETE  CHIPPENDALE  (1). 
In  ee  The  GERMAN  MINING  COMPANY. 

(4  D.  M.  &  G.  19— o7  ;  a  C.  2  W.  R  547  ;  23  L.  T.  O.  8.  200.) 

A  joint-stock  Company  was  formed  in  England  for  working  mines  in 
Germany,  subject  to  the  terms  of  a  deed  of  settlement,  which  provided  that 
the  capital  should  be  50,0001,,  and  gave  no  powers  to  the  directors  to  raise 
money  except  by  the  creation  of  new  shares.  That  capital  was  paid  up  and 
proTed  insufficient  for  working  the  mines.  The  wages  of  the  miners  being 
in  arrear,  and  other  debts  being  due,  the  managing  directors  obtained 
advances  from  some  of  the  shareholders  for  the  purpose  of  paying  those 
debts  and  preventing  the  mines  from  being  seized  under  the  law  of  the 
country.  The  directors  also  borrowed  other  sums  on  their  personal 
guarantee  from  the  bankers  of  the  Company,  not  for  payment  of  debts,  but 
for  carrying  on  the  business  of  the  Company  in  its  ordinary  course,  and  they 
afterwards  repaid  the  bankers  these  advances.  The  Company  was  wound 
up  under  the  Winding-up  Acts  :  Held, 

1.  That  the  advances  made  by  the  shareholders  to  pay  debts  of  the  Com- 
pany might  be  set  off  by  them  with  interest  against  a  call. 

2.  That  although  the  advances  made  by  the  bankers  did  not  constitute  a 
debt  due  to  them  from  the  Company,  the  directors  having  no  power  to 
borrow,  the  directors  were  entitled  to  be  allowed  the  amounts  repaid  by 
them  to  the  bankers,  the  directors  being  trustees,  and  in  that  character 
entitled  to  indemnity  from  their  cestuis  que  trustent  against  expenses  bond 
fide  incurred. 

3.  That  the  distinction  between  advances  by  shareholders  to  pay  neces- 
sary expenses  and  a  loan  contracted  by  them  is  a  sound  one. 

This  was  a  motion  on  behalf  of  three  contribatories  to  the  above 
Company  to  discharge  an  order  made  by  Master  Tmney,  allowing 
certain  sums  to  the  respondents  *(who  were  also  contribatories)  in 
their  accounts,  as  a  set-off  against  a  call  made  under  the  Winding-up 
Acts. 

The  German  Mining  Company  was  established  for  the  purpose  of 
working  mines  in  Prussia  and  Bavaria,  under  a  deed  of  settlement 
bearing  date  the  2nd  of  May,  1886.    It  had  offices  in  London,  and 
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(1)  This  is  the  first  of  a  long  and 
important  series  t)f  cases  as  to  the 
liabilit}'^  of  companies  for  money  bor- 
rowed without  due  authority  but 
applied  in  discharge  of  the  companies* 
debts.  The  later  cases  on  the  subject 
have  somewhat  restricted  the  applica- 
tion of  the  earlier  decisions,  which 
were  carried  too  far :  see  now  The 
Blackburn  and  Dutrict  Benefit  Building 
Sodety  v.  Cunliffe  Brooks  A  Co.  (1885) 
29  Ch-  D.  902,  54  L.  J.  Ch.  1091, 
63  L.  T.  749,  and  In  re  Wrexham, 
Mold  and  ConnaK$  Quay  Rail.  Co. 
1899]  1  Ch.  440.  68  L.  J.  Ch.  270,  80 


L.  T.  130,  47  W.  B.  464,  where  refer- 
ences will  be  found  to  numerous  inter- 
mediate decisions.  But  advances  by 
directors  on  behalf  of  their  company 
beyond  the  limits  of  the  company's 
borrowing  powers  (as  in  the  case  of 
Ex  parte  Chippendale)  may  confer 
exceptional  rights  of  recoupment  and 
indemnity  upon  the  lenders  as  quasi 
trustees  in  excess  of  the  romedies 
which  ordinary  lenders  would  obtain 
in  respect  of  unauthorised  loans  to  a 
company :  see  Hardoon  y.  BelUios 
L1901]  A..  0.  at  p.  125,  70  L.  J.  P.  C. 
9,  83  L.  T.  573.— O.  A.  S. 
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Ez  parte      was  completely  registered  under  the  Begistration  Acts.    The  deed 

DAXE.        provided  that  the  capital  of  the  Company  should  consist  of  50,000/., 

divided  into  one  hundred  shares. 

The  following  were  the  material  clauses  of  the  deed  of  settlement : 

4.  That  the  affairs  and  business  of  the  Company  shall  be  under 

the  sole  and  entire  control  of  the  directors,  of  whom  there  shall  not 

be  less  than  five  nor  more  than  nine,  and  that  three  of  them  shall 

at  all  meetings  of  directors  and  for  all  purposes  be  competent  to 

act.    ♦    *     ♦ 

11.  That  the  directors  shall  have  power  to  make  such  calls  upon 
the  shareholders  to  the  extent  of  5001.  per  share,  as  they  shall 
think  necessary,  each  call  not  exceeding  50Z.  per  share,  and  one 
month's  notice  to  be  given  of  each  call  by  notice  in  writing  to  the 
shareholders  respectively.  *  *  ♦ 
[  22  ]  14.  That  the  directors  may  at  any  time  call  a  special  general 

meeting  on  giving  seven  days*  notice  by  circular  letter  addressed 
and  sent  to  the  shareholders  in  manner  aforesaid,  in  which  circular 
it  shall  be  stated  that  the  object  of  the  meeting  may  be  known  on 
inquiry  at  the  office  of  the  Company,  or  the  object  of  such  meeting 
may  if  the  directors  shall  think  fit  be  stated  in  the  circular  by 
which  such  meeting  shall  be  convened. 

15.  That  any  number  of  shareholders  holding  collectively  not 
less  than  twenty  shares,  may  at  any  time  require  the  directors  to 
call  a  special  general  meeting  of  the  shareholders.    *    *    * 

16.  That  a  majority  of  votes  at  any  general  or  special  general 
meeting,  whether  convened  by  the  directors  or  by  the  shareholders, 
under  the  clause  for  that  purpose  hereinbefore  contained,  shall  be 
binding  and  conclusive  upon  all  the  shareholders  of  the  Company 

[  *23  ]  in  respect  of  *any  matter  or  thing  which  shall  be  brought  before 
such  meeting  notwithstanding  the  absence  from  such  meeting  or 
the  non-acquiescence  at  such  meeting  or  afterwards  of  any  of  such 
shareholders  in  the  decision  of  such  meeting  provided  that  share- 
holders holding  or  representing  not  less  than  thirty  shares  be 
present  in  person  or  by  proxy  at  such  meeting,  and  except  in  case  a 
ballot  shall  be  demanded  and  granted  as  hereinafter  mentioned. 

20.  That  the  directors  shall  be  and  are  hereby  authorized  to 
carry  into  effect  the  treaties  of  the  said  parties  of  the  first  part 
which  are  now  pending  or  in  contemplation  for  the  acquisition  of 
the  several  mines  hereinbefore  mentioned,  and  also  to  negotiate  for 
and  acquire  such  other  mines  as  they  shall  think  desirable  for  the 
interests  of  the  Company,  and  also  to  abandon  or  surrender  and 
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diseontinne  the  working  of  any  of  the  mines  already  or  hereafter  to      Kz  parte 

Chippkn^ 
be  acquired  if  it  shall  be  deemed  advisable  so  to  do.  dale. 

25.  That  a  dividend  shall  be  declared  from  time  to  time  as  often 
as  the  profits  of  the  Company  will  permit,  but  before  any  such 
dividend  shall  be  made,  the  directors  shall  set  apart  ten  pounds  per 
cent,  of  such  profits  or  of  the  produce  to  arise  from  the  sale  of  any 
of  the  said  mines  as  an  accumulating  fund  until  such  fund  with  the 
accumulations  thereof  shall  amount  to  the  sum  of  10,0001,,  which 
fund  shall  be  invested  in  the  names  of  any  three  of  the  directors  in 
Government  securities,  but  it  shall  be  lawful  for  the  directors  to 
appropriate  any  part  not  exceeding  one  half  of  the  said  fund  if  the 
whole  thereof  shall  be  accumulated,  or  one  half  of  such  part  thereof 
as  shall  for  the  time  being  be  raised  and  accumulated,  for  any 
purpose  which  may  be  deemed  necessary  or  advantageous  to  the 
interests  of  the  Company,  *but  the  said  directors  shall  from  time  to  [  *24  ] 
time  again  replace  and  accumulate  such  part  of  the  said  fund  as 
shall  be  appropriated  as  aforesaid,  before  any  further  dividend 
shall  be  declared.     *     ♦     ♦ 

S3.  That  in  case  it  shall  appear  to  be  desirable  to  sell  and 
dispose  of  any  of  the  mines  and  property  of  the  Company,  or  to 
subdivide  the  shares  therein,  or  to  create  new  shares,  or  to  sub- 
divide the  present  shares,  or  to  make  any  alteration  in  the 
constitution  of  the  Company,  *or  to  propose  any  new  rules,  powers,  [  *25  ] 
or  conditions  for  carrying  on  the  same,  or  to  rescind,  alter,  or  make 
any  additions  to  the  clauses,  powers,  and  provisions  herein  con- 
tained, or  any  other  matter  or  thing  which  may  not  be  or  appear 
to  be  within  the  scope,  intent,  and  meaning  of  these  presents,  it 
shall  be  lawful  for  the  directors  to  call  a  special  general  meeting  or 
meetings  of  the  shareholders  in  manner  aforesaid,  for  the  purpose 
of  taking  such  matter  or  subject  into  consideration  and  adopting  or 
rejecting  the  same,  and  that  such  matter  shall  be  disposed  of, 
adopted,  or  rejected  at  such  special  meeting,  or  by  the  result  of  a 
ballot  taken  in  pursuance  thereof,  as  if  the  same  had  been  a 
matter  or  subject  hereby  expressly  made  cognizable  and  determin- 
able by  a  special  meeting  or  ballot. 

The  one  hundred  shares  in  the  Company  into  which  the  mines 
and  the  produce  and  profits  thereof  were  agreed  to  be  divided  were 
duly  subscribed  for ;  but  eleven  of  such  shares  were  subsequently 
forfeited  under  the  provisions  of  the  deed  of  settlement,  and  the 
remainder  were  paid  in  full. 

Further  monies  being  required  for  carrying  on  the  operations  of 
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Kx  parte  the  Company,  the  directors,  in  the  month  of  March,  1841,  proposed 
DALE.  *o  issue  new  shares  for  such  purpose.  At  a  special  general  meeting 
of  the  shareholders,  held  on  the  29th  of  April,  1841,  resolutions 
were  agreed  to,  in  pursuance  of  which  eighty-nine  new  shares  of 
50Z.  each  were  created.  Eighty  of  these  new  shares  were  taken  by 
holders  of  original  shares,  and  the  whole  amount  of  such  shares 
was  paid  up ;  but  the  remaining  nine  shares  were  never  issued. 

The  monies  thus  raised  proved  insufficient,  and,  in  pursuance  of 
[  *^^  ]  resolutions  passed  at  a  special  general  ^meeting  of  the  shareholders, 
held  on  the  12th  of  April,  1842,  other  shares,  called  *'  New  shares, 
second  issue,*'  were  created.  Other  new  shares,  called  "  New  shares, 
third  issue,"  were  created  at  the  same  meeting  in  like  manner  and 
the  calls  on  all  of  these  shares  which  were  taken  had  been  long 
since  paid  up.  Subsequently  a  fourth  and  fifth  issue  took  place, 
and  the  calls  on  all  the  shares  taken  up  had  been  paid,  but  very 
few  of  the  last  issue  were  taken  up.  The  directors  also  from  time  to 
time  borrowed  monies  from  the  London  and  Westminster  Banking 
Company,  who  were  the  bankers  of  the  mining  concern,  to  enable 
them  to  carry  on  the  mines  in  the  ordinary  course,  and  they 
personally  guaranteed  the  repayment  of  these  advances. 

The  monies  thus  provided  still  proved  insufficient  to  carry  on  the 
mines,  and  the  Mining  Company  became  embarrassed.  Reports 
were  regularly  issued  to  the  shareholders,  stating  the  above  trans- 
actions, and  showing  the  state  of  the  Company's  affairs. 

At  a  special  meeting  of  the  shareholders  held  on  the  27th  of  July, 
1846,  it  was  resolved  unanimously  that  the  directors  and  trustees 
of  the  Company  should  be  authorized  and  directed  to  sell  and  dis- 
pose of  the  whole  or  any  part  of  the  mines  and  property  of  the 
Company,  as  they  might  deem  proper. 

In  consequence  of  the  insufficiency  of  the  funds,  the  wages  of  the 
miners  fell  into  arrear,  and  debts  were  contracted.  Proceedings 
were  threatened,  and  in  several  instances  commenced  by  the  miners 
and  creditors,  in  the  Mining  Courts  of  Germany,  against  the  mines, 
under  which  proceedings  the  mines  were  liable  to  be  seized. 
Pressing  letters  were  written  by  the  agents  to  the  directors,  who, 
with  other  shareholders,  made  advances,  out  of  which  the  above 
demands  were  paid. 
[  27  ]  On  the  16th  of  March,  1849,  an  order  was  made  by  the  Vice- 

Chancellor  Knight  Bruce,  directing  the  affairs  of  the  Company  to 
be  wound  up  under  the  Winding-up  Acts. 

On  the  8rd  July,  1849,  the  official  managers,  by  their  examination 
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before  the  Master,  stated  that  they  had  carefully  examined  the      Bx  parte 
accounts  of  the  Company,  and  that  the  persons  named  in   the        d!^b!"' 
schedule  to  the  examination  were  creditors  for   the  amounts  set 
opposite  to  their  names. 

In  this  schedule  a  debt  of  12,217Z.  5f .  was  stated  to  be  due  from 
the  Company  to  the  London  and  Westminster  Bank;  and  the 
various  sums  which  had  been  advanced  by  the  directors  and 
shareholders  to  pay  the  debts  of  the  Mining  Company,  as 
above  mentioned,  were  also  stated  to  be  due  to  them  from  the 
Company. 

The  appellants  were  dissatisfied  with  this  examination,  and 
obtained  leave  from  the  Master  to  appear  separately  from  the 
official  manager.  The  Master  allowed  the  sums  stated  in  the 
schedule  as  debts;  and  against  the  allowance  of  the  debt  of 
12,217Z.  6«.  claimed  by  the  London  and  Westminster  Banking 
Company  the  present  appellants  appealed  to  the  Vice-Chancellor 
£night  Bruce,  who,  in  March,  1850,  directed  that  an  action  should 
be  brought  by  the  London  and  Westminster  Bank  against  the 
official  managers,  to  determine  the  legal  liability  of  the  Company 
as  regarded  the  claim  of  the  London  and  Westminster  Banking 
Company. 

An  action  was  accordingly  brought,  and  ultimately  decided 
against  the  plaintiflfs :  see  Burmester  v.  Norris  (1). 

A  call  was  then  made,  and  the  respondents  claimed  to  set  off  [  28  ] 
against  it  the  sums  which  they  had  personally  advanced,  as  above 
mentioned,  to  pay  the  debts  of  the  Company.  The  Master  allowed 
these  advances  to  be  set  off  accordingly,  and  against  that  allowance 
the  present  appeal  was  brought  by  order  directly  to  the  Lords 
Justices. 

Mr.  Malins  and  Mr.  Dreivry,  in  support  of  the  appeal : 

*  *  The  duty  of  the  directors  was  to  discontinue  the  mining 
operations  when  the  capital  was  exhausted.  They  could  no  more 
borrow  of  the  shareholders  than  of  strangers.  In  Hawtayne  v. 
Bourne  (2),  it  was  expressly  decided  that  the  shareholders  were  not 
liable  for  monies  borrowed  by  their  agent  to  pay  arrears  of  wages 
to  the  miners.  It  would  be  very  mischievous  if  directors  had 
power,  without  the  assent  of  the  shareholders,  to  borrow  money 
beyond  the  amount  of  the  capital  of  the  concern,  and  make  them 
liable  to  repay  what  was  so  borrowed.     [They  also  cited  liicketts  v. 

(1)  6  Ex.  796.  (2)  66  R.  E.  806  (7  M.  ft  W.  595). 
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Ezp«rte      Bennett  (i),  Dickenson  v.  Valpif(^),  Crawshay  v.  Matde{3),  and  dis- 
DALK.        tinguished  Tredwen  v.  Bourne  (4)  and  Hawken  v.  Bourne  (5).] 
[  29  ]  At  all  events,  there  is  no  ground  for  allowing  interest  on  the 

advances.  [They  also  referred  to  Fisher  v.  Tayler  (6),  Prendergast  v. 
Turton(7),  and  Ridley  v.  Plymouth  Banking  Company  (s).] 

The  Solicitor-General  and  Mr.  Greene,  for  the  respondents  : 
[  30  ]  *     ♦     The  monies  advanced  by  the  respondents  were  absolutely 

necessary  for  the  purpose  of  advantageously  winding  up  the  concern, 
and  preventing  the  whole  property  of  the  Company  from  being 
sacrificed.  The  bonajides  of  the  proceeding  is  not  questioned.  The 
shareholders  never  expressed  any  disapprobation  of  it,  although  they 
were  made  fully  acquainted  with  the  state  of  the  Company*s  affairs. 
[They  cited  The  Bank  of  Australasia  v.  B^-eillat  (9),  Carlen  v. 
Dmry{\0),  and  Brown  v.  De  Tastet{n).] 

[  31  ]  Mr.  Malins  replied. 

Mr.   Drewry  referred  to  Re  W&rcester  Com  Exchange   Com- 
pany (\2). 

Judgment  reserved. 

May  5.       Thb  Lord  Justicb  Knight  Bbucb  : 

[  32  ]  The  main  question  in  this  case  is  as  to  the  right  of  the  respon- 

dents, being  some  of  the  directors  and  other  shareholders  of  a  Joint- 
stock  Company  (the  subject  of  an  order  under  the  Acts  called  the 
Winding-up  Acts),  to  be  allowed  against  the  Company  certain  sums 
advanced  by  the  respondents  on  the  account  and  for  the  purposes 
of  the  Company.  An  able  and  experienced  Master,  Mr.  Tinney, 
having  after  much  consideration  decided  it  in  the  respondents' 
favour,  the  decision  is  disputed  by  the  present  appeal. 

The  Company  was  not  incorporated,  and  was  an  English  partner- 
ship established  in  London  for  the  purpose  of  working  mines  in 
Germany.  The  partners,  that  is  to  say  the  shareholders,  were 
numerous.  The  mode  of  administering  the  affairs  of  the  Company 
was  regulated,  or  professed  to  be  regulated,  by  a  deed,  a  copy  of 
which  I  have  read.  The  managing  partners  under  the  deed  were 
certain  gentlemen  called  directors. 

(1)  72  B.  E.  691  (4  C.  B.  686).  (7)  57  E.  B.  255  (1  T.  &  0.  C.  C.  98). 

(2)  34  R  B.  348  (10  B.  &  C.  128).  (8)  76  E.  B.  742  (2  Ex.  711). 

(3)  18  B.  B.  126  (1  Swanet.  495).  (9)  79  E.  R  24  (6  Moo.  P.  C.  152). 

(4)  65  B.  E.  689  (6  M.  &  W.  461).  (10)  12  R  R  203  (1  V.  &  B.  154). 

(5)  58  B.  E.  853  (8  M.  &  W.  703).  (11)  23  R  E.  59  (Jac.  284). 

(6)  62  B.  E.  81  (2  Hare,  218).  (12)  98  K.  E.  98  (3  D.  M.  &  G.  180). 
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The  mines  (Gennan  mines,  as  I  have  said)  were  worked  under  Rx  pfttte 
the  immediate  care  and  superintendence  of  a  local  agent,  appointed  daub!''* 
and  sent  thither  for  the  purpose  by  the  directors,  with  whom  he 
corresponded.  The  undertaking  was  unprosperous ;  difficulties 
and  embarrassments  arose.  The  agent  was  not  furnished,  or  was 
scantily  and  irregularly  furnished,  with  the  means  of  paying  his 
way.  Such  resources  of  the  Company  as  were  at  the  command  of 
the  directors  were  exhausted,  and,  in  order  to  prevent  the  property 
from  being  seized  by  the  creditors  of  the  mine,  and  the  whole 
undertaking  from  being  absolutely  and  finally  destroyed  and  ruined, 
it  became  necessary  that  funds  should  be  supplied  to  the  agent 
from  some  other  source.  This  was  done  by  means  of  the  advances 
in  question,  which  the  appellants  say  *ought,  as  between  the  [  *33  ] 
Company  and  the  respondents,  not  to  be  allowed  to  them,  bat  must 
be  lost  to  the  respondents,  except,  perhaps,  so  far  as  the  actual 
property  (if  any)  of  the  Company  may  be  available  to  pay  them. 

Now,  on  what  ground  is  this  ?  Not  suppression  or  conceal- 
ment, not  misrepresentation,  not  fraud  or  unfair  dealing,  not  bad 
faith  of  any  kind,  on  the  part  of  the  directors  or  any  of  them,  or 
on  the  part  of  any  of  those  who  made  the  advances,  or  on  the  part 
of  the  Company's  agent;  for  if  any  such  imputation  is  directly 
or  indirectly  made  (which  I  do  not  say),  there  is  certainly  no 
foundation  for  it  in  the  evidence.  But  the  appellants  say  that,  as 
the  whole  of  the  capital  which  the  shareholders  had  agreed  to  con- 
tribute bad  been  exhausted  before  any  part  of  the  advances  in  dis- 
pute was  made,  and  as  the  mines  were  in  an  unsatisfactory  and 
unpromising  state,  it  was  not  only  beyond  the  directors'  powers  (as 
between  them  and  the  other  shareholders),  but,  independently  of 
that  consideration,  was  indiscreet  and  highly  imprudent  on  the 
directors'  part,  to  continue  working  the  mines  as  they  did,  and  to 
cause  or  sanction  the  expenditure  to  which,  or  for  the  purposes  of 
which,  the  advances  were  applied. 

It  appears  to  me,  however,  that  from  the  evidence  before  us  we 
may  and  ought  to  infer  these  nine  propositions  of  fact  to  be  true : 

1.  That  the  conduct  of  the  directors — the  managing  partners, 
namely,  of  the  partnership — was  uniformly  directi  open  and  fair, 
and  the  result  of  good  intention. 

2.  That  not  on  their  part  only,  but  on  the  part  of  all  the  share- 
holders, by  whom  respectively  the  advances  in  question  were  made, 

they  were  made  bond  fide  and  *  honestly  with  a  view  to  the  support       [  *34  ] 
and  preservation  of  the  undertaking,  and  under  the  impression  thai 
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Ex  parte  it  was  for  the  benefit  of  all  the  partners  in  it,  as  such,  that  the 
DALE.        advances  shoald  so  be  made. 

8.  That  the  advances  were  required,  made,  intended,  and  applied, 
not  for  the  purpose  of  changing  the  nature  of  the  partnership  under- 
taking, or  enlarging  or  extending  it,  but  for  carrying  it  on,  without 
change,  enlargement,  or  extension,  or  for  saving  it  from  destruction. 

4.  That  the  manner  in  which  the  amount  of  the  advances  was,  in 
fact,  applied  by  the  directors  and  the  local  agent,  would  have  been 
in  due  course,  and  proper  and  binding  on  all  the  partners,  if  that 
amount  had  not  been  procured  as  it  was,  but  had  been  part  of  the 
regular  and  proper  capital  of  the  partnership  under  the  administra- 
tion of  the  directors. 

6.  That  unless  this  amount  had  been  obtained  in  some  manner, 
and  applied  as  it  was  applied,  there  must  have  been  loss  and 
destruction  of  the  whole  or  an  important  part  of  the  partnership 
property  in  Germany  so  as  to  cause  the  immediate  stoppage,  and 
actual  ruin  of  the  concern. 

6.  That  it  is  not  proved,  not  suggested,  and  not  likely,  that  the 
shareholders  were  not  justly  and  lawfully  liable  to  be  sued  per- 
sonally here,  or,  if  in  Germany,  then  in  Germany,  for  payment  for 
the  work,  labour,  and  materials,  for  which  these  advances  paid,  and 
which  are  shown  to  have  been  work,  labour,  and  materials,  to  the 
payment  for  which  the  partnership  property  in  Germany  was 
specifically  liable,  and  summarily  applicable  by  the  local  law. 

7.  That  the  conduct  of  the  directors,  in  all  points  material  to  be 
considered  on  this  occasion,  was  such  as  might  well  have  been  the 
conduct  of  reasonable  men,  acting  with  due  consideration  and 
attention  in  their  own  affairs. 

[  35  ]  8.  That  they  made  the  state  of  the  concern,  and  particularly  its 

exigencies  and  the  pecuniary  pressure  existing,  known  to  all  the 
shareholders,  or  to  as  many  of  them  as  was  reasonably  possible, 
and  did  this  with  reasonable  diligence. 

And  9.  That  none  of  the  shareholders  took  any  proceeding  or 
course  for  dissolving  the  Company,  or  preventing  further  expenditure 
on  the  mines  by  the  directors. 

Supposing  these  things  to  be  so,  I  am  unable  to  persuade  myself 
that  (either  from  the  restricted  amount  of  the  partnership  capital, 
provided  by  the  partnership  deed  or  otherwise)  the  shareholders 
who  made  these  advances  are  not  entitled  to  stand  as  creditors  for 
them  in  account  against  the  Company,  of  which  they  are  a  portion. 
I  think  that  the  directors,  in  the  circumstances  of  the  case,  had  a 
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right  to  do  what  they  did.    I  do  not  say  that  they  had  a  right  or      Ex  parte 

Ch  I  ppek  * 

power  to  borrow  money  from  a  stranger,  so  as  to  make  that  stranger  dale. 
a  creditor  of  the  Company.  I  do  not  therefore  say  that  the  action 
in  Ricketts  v.  Bennett  {^)y  or  that  in  Burmester  v.  NoiTis(;2),  ought 
to  have  succeeded.  Here  the  advances  have  been  made  by  partners 
alone,  and  that  with  the  assent  and  sanction,  and  at  the  request 
of  the  managing  partners,  who  applied  the  money  as  I  have  stated. 
I  think  that  the  Master  was  right  as  to  the  entire  amount  of  the 
advances  in  question,  of  which,  in  what  has  been  said  by  me,  I 
have  assumed  every  part  to  have  been  remitted  to  Germany  and 
applied  there.  In  fact,  however,  the  matter  stands,  as  to  a  portion 
of  the  dispute,  in  a  manner  more  clearly  unfavourable  to  the 
appellants,  for  some  of  the  money  was,  in  truth,  remaining  *here  [  *36  ] 
at  the  time  of  the  order  for  winding  up  the  Company,  and  has  been 
actually  possessed  by  the  official  manager  as  I  understand. 

But  there  remains  the  question  of  interest.  As  to  this  I  have 
doubted.  Without  however  relying  merely  on  Lord  Hardwickb's 
authority,  as  for  instance  on  Omijchund  v.  Barker  {^),  and  Harwell 
V.  Parker  (4),  I  think  that  mercantile  usage  and  the  general  course 
of  trade  dealings  do,  where  a  partner  in  a  trade  has  duly  and 
properly  advanced  money  of  his  own  for  the  purposes  of  the 
partnership  business,  so  as  to  become  justly  a  creditor  in  account 
with  the  partnership  for  the  amount,  raise  an  implied  contract  for 
interest,  so  as  to  entitle  the  partner  advancing  to  have  his  account 
with  the  firm  credited  with  interest  accordingly,  although  his 
partners  may  not  have  authorized,  and  may  not  have  known  of 
the  transaction,  at  least  in  the  absence  of  any  express  contract  to 
the  contrary. 

The  learned  Master's  conclusion,  therefore,  which  perhaps  might 
have  well  been  more  favourable  to  the  respondents,  seems  to  me 
not  less  favourable  to  the  appellants  than  justice  and  equity 
required;  and  the  appeal  ought,  I  conceive,  to  be  dismissed  with 
costs.  I  may  add  as  to  the  case  of  The  Worcester  Corn  Exchange 
Company  (b),  mentioned  by  Mr.  Drewry  after  the  close  of  the 
argument,  a  case  which  related  to  an  association  formed  only  for 
the  purpose  of  a  particular  and  limited  speculation  in  building, 
that  it  is  in  my  opinion  materially  distinguishable  from  the  present. 
I  consider  that  both  may  well  stand  together. 

(1)  72  B.  B.  691  (4  0.  B.  686).  (4)  2  Vea.  Sen.  364. 

(2)  6  Ex.  796.  (5)  98  B.  B.  98  (3  D.M.&  G.  180). 

(3)  1  Atk.  21 ;  2  Eq.  Ab.  397. 
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Kz  parte        ThE  LoBD  JUSTICE   TURNEB: 
Chippbn- 
DALB.  The  question  raised  by  this  motion  is  in  substance  this, — whether 

^  ^^  ^  monies  advanced  by  several  of  the  shareholders  in  this  Company 
for  the  purpose  of  being  applied,  and  which  were  in  fact  applied 
in  payment  of  debts  and  expenses  contracted  and  incurred  in  the 
ordinary  course  of  carrying  on  the  mines,  and  necessarily  so  con- 
tracted and  incurred,  if  the  carrying  on  the  mines  was  justifiable, 
ought  to  be  allowed  to  the  shareholders  who  made  the  advances, 
in  account  with  the  other  members  of  the  Company. 

The  motion  is,  in  form,  to  discharge  an  order  made  by  the 
Master  under  which  the  advances  in  question  have  been  allowed 
to  these  shareholders,  with  interest,  against  a  call  made  upon  the 
general  body  of  shareholders  in  the  Company ;  but  as  I  understand 
the  case  there  is  no  other  question  than  that  which  I  have  already 
stated. 

It  having  been  admitted  at  the  Bar  that,  assuming  the  carrying 
on  the  mines  to  have  been  justifiable,  the  debts  and  expenses 
which  were  paid  by  means  of  the  advances  of  these  shareholders 
were  necessarily  contracted  and  incurred;  it  is  unnecessary  to 
enter  at  any  length  into  the  facts  of  the  case.  The  short  statement 
of  them  so  far  as  is  necessary  to  explain  my  opinion  upon  the 
question  before  us  is,  that  the  Company  was  formed  in  the  year 
1886  for  working  some  mines  acquired  and  to  be  acquired  in 
Prussia  and  Bavaria.  That  by  the  Company's  deed  of  constitution 
which  was  dated  the  2nd  of  May,  1886 — (his  Lordship  read  the 
material  parts  of  the  deed).  That  in  pursuance  of  the  provisions 
of  the  deed  several  mines  were  set  in  work  and  agents  were  sent 
out  to  Germany  and  employed  in  the  conduct  and  management 
[  *38  ]  *of  the  mines.  That  the  original  capital  of  50,000/.  was  found 
insufficient  to  carry  on  the  concern.  That  new  shares  were 
accordingly  created,  but  that  the  capital  raised  by  the  creation  of 
them  was  still  insufficient.  That  in  consequence  of  the  insufficiency 
of  the  funds,  the  wages  of  the  miners  fell  into  arrear  and  debts 
were  contracted.  That  proceedings  were  threatened,  and  in  several 
instances  commenced  by  the  miners  and  creditors,  in  the  Mining 
Courts  of  Germany,  against  the  mines.  That  under  such  pro- 
ceedings the  mines  became  liable  to  seizure  and  sale  upon  default 
of  payment  within  a  very  limited  period.  That  pressing  letters 
were  written  by  the  agents  to  the  directors  for  supplies  of  money 
to  meet  the  demands.  That  the  directors  then  applied  to  the 
shareholders  to  make  contributions  for  the  purpose,  and  that  it 
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was  in  consequence  of  these  applications  the  advances  in  question  Bz  parte 
were  made.  These  were  in  sabstanee  the  facta  on  which  the  p^^^  ' 
qaestion  in  this  case  must  in  my  opinion  be  decided. 

It  was  contended  on  the  part  of  the  appellants  that  the  advances 
ought  not  to  be  allowed,  upon  the  broad  and  general  ground  that 
the  directors  had  not  by  the  deed  any  power  to  borrow  money  for 
the  purposes  of  the  Company.  The  appellants  insisted  that  the 
concern  was  to  be  carried  on  with  the  capital  of  60,0002.  mentioned 
in  the  deed,  and  such  further  capital  as  might  be  raised  under  the 
powers  for  that  purpose  given  by  the  deed,  and  that  the  share- 
holders of  the  Company  could  in  no  case  be  made  liable  beyond 
the  amount  of  such  capital.  They  relied  in  aid  of  their  argument 
upon  the  fact  that  these  advances  were  made  at  interest,  and  to  be 
repaid  out  of  the  first  assets  of  the  Company,  and  they  insisted 
that  the  mines  ought  long  since  to  have  been  discontinued. 

It  may  be  convenient  in  the  first  place  to  dispose  of  the  points  [  89  ] 
thus  brought  forward  by  the  appellants  in  aid  of  their  general 
argument,  and  this  part  of  the  case  does  not  appear  to  me  to  be 
open  to  much  difficulty.  With  respect  to  the  terms  on  which  the 
monies  were  advanced  it  is  to  be  observed  that  they  were  advanced 
to  the  Company,  and  not  to  any  of  the  directors  individually.  If 
the  directors  had  power  to  bind  the  Company  by  their  contracts 
for  the  advances,  no  question  arises ;  but  if  the  directors  had  not 
that  power,  still  the  monies  were  applied  for  the  benefit  of  the 
Company,  and  any  right  which  there  may  be  arising  from  such 
application  cannot,  as  I  conceive,  be  affected  by  the  circumstance 
of  the  directors  having  entered  into  a  contract,  which  it  was  beyond 
their  power  to  make ;  and  with  respect  to  the  mines  having  been 
continued,  the  deed  vests  in  the  directors  the  whole  management 
of  the  affairs  and  concerns  of  the  Company,  and,  upon  the  evidence 
in  this  case,  I  think  it  must  be  taken  that  the  mines  have  been 
continued,  not  for  the  purpose  of  continuing  and  carrying  on  the 
business  of  the  Company,  but  with  a  view  to  a  more  advantageous 
sale  of  the  mines  being  ultimately  effected;  and,  if  the  directors 
in  the  bond  fide  exercise  of  their  discretion,  and  their  bona  fides  is 
not  questioned,  thought  proper  to  continue  the  mines  for  this 
purpose,  I  see  no  ground  on  which  the  appellants  can  found  any 
objection  upon  the  ground  of  the  mines  having  been  so  continued. 
The  case,  therefore,  must,  in  my  opinion,  depend  upon  the  broad 
and  general  positions  on  which  the  appellants  relied. 

The  appellants'  argument  upon  this  point  rested  mainly  upon 

B.B. — ^voL.  en.  2 
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Ex  parte      several  cases  which  have  been  determined  at  law,  Burmetter  v. 
Chi  ppkN" 
DALB.        Norris  (1),  Kicketts  v.  Bennett  (2),  and  *the  cases  there  cited.     Those 

[  *^o  ]  cases  seem  to  me  fully  to  establish  this  position,  that  the  acting 
manager  of  a  mine,  whether  he  be  a  shareholder  in  the  mine  or 
not,  has  no  power  to  render  his  co-shstreholders  liable  for  money 
borrowed,  although  it  may  be  borrowed  for  the  necessstry  purpose 
of  carrying  on  or  even  of  preserving  the  mine ;  and  the  appellants, 
adopting  this  position,  contended  that  the  distinction  between 
monies  borrowed  and  debts  contracted  was  too  narrow  and  refined 
to  be  acted  upon  by  the  Courts.  But  this  distinction  seems  to  me 
to  be  established  and  to  rest  upon  sound  principles. 

The  distinction  is  well  marked  in  the  cases  upon  the  Trewolvas 
mine.  In  one  of  those  cases,  Hawtayne  v.  Bourne  (3),  it  was  held 
that  the  shareholders  were  not  liable  for  monies  borrowed  by  the 
agent  in  order  to  pay  the  arrears  of  the  wages  due  to  the  labourers 
in  the  mine;  but  in  another  of  those  cases,  Hawken  v.  Bourne (4), 
it  was  held  that  a  shareholder  was  liable  for  goods  supplied  for  the 
necessary  working  of  the  mine  on  the  order  of  the  resident  agent. 
What  is  the  distinguishing  principle  between  these  cases  ?  I  take 
it  to  be  this.  It  is  not  according  to  the  usual  course  of  business 
for  the  manager  of  a  mine  to  borrow  monies  for  the  purpose  of 
carrying  on  the  mine,  and  therefore  where  money  is  lent  to  the 
manager  of  a  mine,  the  party  lending  it  must  look  to  the  power  of 
borrowing  with  which  the  manager  is  invested,  and  can  recover 
over  against  the  parties  who  have  authorized  the  borrowing  of  the 
money;  but,  on  the  other  hand,  wages  must  become  due  to  the 
miners,  and  goods  must  be  bought  upon  credit  by  the  manager  of 
a  mine,  and  the  shareholders  therefore  are  considered  to  have 
authorized  the  manager  to  incur  such  expenses  and  contract  such 

[  *4i  ]  debts,  and  consequently  are  held  liable  *for  such  expenses  and 
debts.  Surely  this  distinction  is  sound  in  principle.  To  hold  the 
shareholders  liable  for  monies  borrowed  by  the  manager  without 
their  authority  would  be  unjust,  for  then  they  would  be  liable 
whether  the  monies  borrowed  were  expended  upon  the  mine  or 
not ;  but  there  is  not  the  same  injustice  in  holding  them  liable  for 
wages  incurred,  and  debts  contracted  for  the  purposes  of  the  mine, 
for  then  they  have  the  benefit  of  the  expenditure. 

Applying  these  decisions  and  these  principles  to  the  present 
cases,  I  think   that  the   shareholders   by  whom   these  advances 

(1)  6  Ex.  796.  (3)  66  R.  R.  806  (7  M.  &  W.  595). 

(2)  72  R.  R.  691  (4  0.  B.  686).  (4)  58  R.  R.  853  (8  M.  &  W.  703). 
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were  made,  woold,  in  common  with  the  other  shareholders,  have  Ez  pArte 
been  liable  to  the  miners  and  creditors,  who  were  paid  by  means  ^ "aST 
of  the  advances,  and  therefore  that  (assuming  the  mines  to  have 
been  properly  carried  on,  upon  which  I  have  already  observed 
and  shall  presently  observe  more  fully,  and  assuming  the  expendi- 
ture to  have  been  properly  incurred,  which  upon  the  footing  of 
the  mines  being  carried  on  is  not  disputed),  the  decision  of  the 
Master  ought  to  be  upheld  upon  that  ground  alone. 

But  there  is  another  ground,  on  which  also  I  think  the  Master's 
decision  ought  to  be  upheld.  These  Companies  are  in  truth  no 
more  than  partnerships  composed  of  a  large  number  of  partners, 
and  the  same  principles  which  apply  to  partnerships  limited  in 
number,  apply  to  these  Companies  also,  except  so  far  as  the 
nature  of  the  undertaking  or  the  number  of  the  partners  may 
render  necessary  a  modification  of  those  principles.  Now,  in 
ordinary  partnerships,  the  partners  must  bear  the  losses  in  pro- 
portion to  their  interests.  Does  then  the  nature  of  this  under- 
taking or  the  number  of  the  partners  engaged  in  it  render  it 
necessary  to  introduce  any  modification  of  this  rule?  For  the 
reasons  already  given,  1  think  that  *so  far  as  respects  expenses  [  '42  ] 
and  debts  of  this  nature,  no  such  modification  is  required  by  the 
nature  of  the  undertaking.  All  the  partners  are  liable  for  such 
expenses  and  debts.  What  then  is  the  effect  of  the  number  of 
the  partners?  Is  it  not  simply  this, — that  the  Company  must 
act  by  directors,  who  stand  in  the  position  of  trustees  ?  So  far 
as  there  is  any  breach  of  trust  on  their  part,  no  doubt  the  loss 
must  fall  upon  them ;  but,  so  far  as  they  cannot  be  saddled  with 
the  loss,  what  is  to  alter  the  general  rule  as  to  the  liability  of  the 
partners  inter  se  ?  I  see  nothing  which  can  have  that  effect. 
That  the  directors  in  this  case  could  not  be  charged  for  having 
continued  the  mines,  I  have  already  expressed  my  opinion,  and 
if  they  could  not  be  charged  individually,  I  think  the  expenses 
incurred  must  fall  upon  the  shareholders  generally. 

It  was  said  that  this  was  a  concern  with  a  limited  capital,  and 
that  the  directors  could  not  be  justified  in  expenditure  beyond  the 
capital ;  but  this  deed  must  be  construed  like  other  partnership 
deeds.  In  all  such  cases  the  capital  is  limited,  but  the  engage- 
ments of  the  partnership  cannot  be  measured  by  the  extent  of  the 
capital.  New  undertakings  were  not  indeed  to  be  entered  into 
after  the  full  capital  had  been  embarked,  nor  is  it  suggested  that 
any  such  were  entered  into,  but  how  was  the  expenditure  upon 
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Kx  parte     the  existing  undertakings  to  be  measured  bv  the  extent  of  the 

DALK.       capital?     Was  the  concern  to  be  stopped  at   the  moment  when 

the   expenditure   equalled   the  capital,  and  how  in  a  concern  of 

this  nature  was   it   to    be   ascertained  when   that   moment   had 

arrived  ? 

I  think,  therefore,  that  the   decision   of   the  Master   ought  to 
be  upheld  upon  this  second  ground  if  it  was  necessary  to  resort 
to  it. 
[  ^3  ]  After  the  argument  was  concluded,  we  were  referred  to  the  case 

of  The  Worcester  Com  Exchange  Company  (i),  but  that  case  appears 
to  me  to  be  wholly  different  from  the  present.  In  that  case  a 
particular  sum  was  subscribed  for  the  purpose  of  being  expended 
upon  a  particular  building.  There  was  no  trade  to  be  carried  on 
requiring  continued  expenditure,  and  besides,  the  liabilities  beyond 
the  subscribed  capital  arose  principally  if  not  wholly  from  monies 
borrowed  by  the  directors,  which  they  had  no  power  to  borrow. 
They  were  the  parties  seeking  the  contribution,  and  the  necessity 
for  that  contribution  arose  from  their  own  breach  of  duty.  That 
case,  therefore,  does  not,  in  my  opinion,  at  all  govern  the 
present. 

In  the  course  of  the  argument  in  this  case,  a  question  arose  as 
to  the  interest  upon  these  advances.  I  have  felt  more  difficulty 
upon  that  part  of  the  case  than  has  been  felt  by  my  learned 
brother ;  but,  as  his  opinion  decides  the  question  in  favour  of  the 
allowance,  I  have  not  thought  it  necessary  that  we  should  suspend 
our  judgment  upon  the  point.  It  is  right,  however,  to  add,  that 
the  further  consideration  which  I  have  given  to  the  point  since  it 
was  argued,  has  very  much  inclined  me  to  think  that,  under  the 
special  circumstances  of  this  case,  the  interest  ought  to  be  allowed, 
although  I  have  been  unable  to  find  reasons  which  are  altogether 
satisfactory  to  my  mind  upon  the  question,  and  I  should  hesitate 
to  lay  down  any  general  rule  upon  the  subject. 

After  this  decision,  the  directors  and  shareholders  who  had 
guaranteed  the  London  and  Westminster  Bank  the  repayment  of 
[  *^^  ]  the  advances,  amounting  to  12,217{.  6s.,  ^discharged  the  amount 
in  pursuance  of  their  guarantee.  They  then  claimed,  before  the 
Master,  to  be  allowed  the  amount  so  paid  by  them  as  a  set-off 
against  the  call,  in  addition  to  the  sums  which,  under  the  above 
decision,  they  were  entitled  so  to  set  off.    Evidence  was  adduced 

(1)  98  B.  E.  98  (3  D.  M.  &  G.  180). 
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to  allow  that  the  monies  raised  by  the  directors  and  shareholders  Ex  parte 
on  their  guarantee  to  the  Bank,  had  been  applied  in  properly  dale/ 
carrying  on  the  business  of  the  mine. 

The  Master  allowed  the  claim,  and  his  decision  was  affirmed 
on  appeal  by  yice-Chancellor  Stuabt,  on  the  23rd  February, 
1864. 

Against  these  decisions,  the  same  contributories  appealed  who 
appealed  upon  the  former  occasion. 

Mr,  MalinSy  Mr.  Cowling^  and  Mr.  Drewru,  in  support  of  the         ^^w. 
appeal :  ji^  23 

*  *  The  directors  have  paid  the  Bank  in  their  own  wrong,  and 
can  have  no  claim  by  reason  of  the  payment  against  the  share- 
holders, and,  having  exceeded  their  powers,  nothing  would  bind  the 
shareholders  except  the  universal  consent  of  every  one  of  them : 
Morgan* 8  case(l).  *  *  The  directors  were  supplied  with  the 
monies  which  they  had  power  to  expend,  and  ought  not  to  have 
exceeded  them:  Todd  v.  Emly{2).  In  Bank  of  Australasia  v. 
Breillat  (3),  *the  power  to  borrow  was  incidental  to  the  trade,  [  '46  ] 
which  was  that  of  a  banker.    ♦     ♦     * 

No  case  of  acquiescence  is  estabUshed  on  the  part  of  the  share- 
holders. One  of  the  appellants  expressly  signified  his  disapproba- 
tion of  the  continuance  of  the  concern.  The  law  provides  the 
means  of  summoning  special  meetings,  and  if  the  directors  chose, 
without  doing  so,  to  act  upon  their  own  responsibility,  they  must 
abide  by  the  consequences  of  such  a  proceeding. 

[They  also  referred  to  Re  Worcester  Com  Exchange  Company  (4), 
Prendergast  v.  Tnrton  (5),  Powles  v.  Page  (6),  Hawtayue  v.  Bouime  (7), 
Tredwen  v.  Bourne  (s),  Ricketia  v.  Bennett  (o),  and  other  cases.] 

The  Solicitor-General  and  Mr.  Greene,  for  the  respondents  : 

♦  *     Directors  are  not  merely  the  agents  of  the  other  partners,        [  48  ] 
in  the  proper  sense  of  the  word, — they  are  managing  partners,  and 

have  all  the  powers  of  partners.  You  must  find  a  prohibitory 
clause  in  the  deed,  and  show  that  it  has  been  acted  upon,  before 
you  can  exclude  these   powers,   and  before  you  can  prevent   a 

(1)  84  B.  B.  50  (1  Mac.  A  G.  225).  (6)  .71  B.  B.  262  (3  C.  B.  16). 

(2)  56  B.  B,  748  (7  M.  &  W.  427).  (7)  56  B.  B.  806  (7  M.  &  W.  595). 

(3)  79  B.  B  24  (6  Moo.  P.  0.  152).  (8)  55  B.  U.  689  (6  M.  A  W.  461). 

(4)  98  B.  B.  98  (3  D.M.  &  G.  180).  (9)  72  B  B.  691  (4  C.  B.  686). 

(5)  57  B.  B  255  (1  T.  A  C.  0.  0.  98). 
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Ex  iMirte  partner  from  engaging  in  a  transaction  within  the  scope  of  the 
DALE.  partnership  business,  merely  because  it  may  possibly  involve  a 
loss  beyond  the  amount  of  the  capital  agreed  upon.  *  *  In 
the  absence  of  any  stipulation  to  the  contrary,  the  directors, 
as  being  persons  in  a  fiduciary  position,  are  entitled  to  be 
r  *^9  ]  indemnified  against  any  loss  in  so  conducting  the  affairs  *of  their 
fiduciaries.    ♦     ♦     * 

Mr.  Malinsy  in  reply. 

Judgment  reserved. 

jyHe2S.      Thb  Lobd  Justicb  Tubneb  : 

The  question  for  our  consideration  in  this  case  is,  whether 
several  sums  of  money  paid  by  several  of  the  contributories  of  the 
Company,  under  the  circumstances  which  I  shall  pres  ntly  state, 
ought  to  be  allowed  to  them  in  account  with  the  Company.  The 
Master  was  of  opinion  that  the  allowance  ought  to  be  made,  and 
certified  accordingly ;  and  the  Yice-Chancellob  Sir  John  Stuart 
refused  to  distiurb  the  certificate.  The  case  comes  before  us  upon 
appeal  from  the  Vice-chancellor's  decision. 

The  Company  was  formed  in  the  year  1886,  under  a  deed  dated 
the  2nd  of  May  in  that  year.  I  shall  have  occasion  hereafter  to 
[  *oO  ]  refer  more  particularly  to  the  provisions  *of  the  deed,  but  it  is 
sufficient  at  present  to  state  that  the  objects  of  the  Company,  as 
defined  by  the  deed,  were  to  work  some  mines  in  Germany  which 
had  been  already  acquired,  and  others,  the  acquisition  of  which  was 
contemplated,  and  to  dispose  of  the  ores  and  other  produce  of  the 
mines ;  and  that  the  deed  provided  that  the  capital  of  the  Company 
should  consist  of  the  sum  of  50,000{.,  divided  into  100  shares ;  but 
that  it  contained  provisions  for  the  creation  of  new  shares. 

It  appears  that  the  capital  of  the  Company  was  found  to  be 
insufficient  to  carry  out  its  objects,  and  that  further  capital  was 
raised  by  the  creation  of  new  shares  under  the  provisions  of  the 
deed.  That  the  further  capital  was  also  found  to  be  insufficient, 
and  the  Company  became  indebted  to  its  bankers.  That  on  the 
28rd  of  August,  1843,  several  of  the  directors  and  shareholders  of 
the  Company  joined  in  a  guarantee  to  the  bankers  for  8,9622.  19^. 
then  due  to  them,  and  for  further  advances  to  be  made,  which  were 
afterwards  made  by  them  to  an  amount  not  exceeding  in  the  whole 
6,000{.  That  on  the  18th  of  November,  1846,  and  the  6th  of 
January,  1847,  further  sums  of  1,2002.  and  4,200/.  were  borrowed  of 
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the  bankers  on  the  like  guarantees  of  directors  and  shareholders.      Ex  |iarte 
That  the  contrihotories  whose  case  is  under  consideration,  one  of     ^  d'al^^ 
whom  was  a  shareholder  only,  and  the  others  directors  of  the  Com- 
pany, joined  in  these  guarantees.    That  the  monies  thus  borrowed 
of  the  bankers  were  expended  in  carrying  on  the  business  of  the 
Company  in  its  ordinary  coarse.    That  an  order  having  been 
obtained   to  wind  up  the   Company,   the  bankers  claimed  to  be 
creditors  of  the  Company  for  the  monies  advanced  by  them.    That 
the  question  of  the  liability  of  the  Company  to  the  bankers  was 
referred  to  a  court  of  law  for  its  decision,  and  that  it  was  decided  at 
*]aw  that  the  Company  were  not  liable  to  the  bankers.    That  under       [  *5i  ] 
these  circumstances  these  contributories  have  been  called  upon  to  pay, 
and  have  paid  the  amount  due  to  the  bankers.    It  is  the  amount  thus 
paid  to  the  bankers  which  forms  the  subject  of  the  present  appeal. 

The  affairs  of  this  Company  have  already  been  under  our 
consideration,  with  reference  to  a  question  as  to  the  right  of 
the  directors  to  be  allowed  some  sums  of  money  which,  on  that 
occasion,  were  understood  to  have  been  expended  by  them  in 
carrying  on  the  business  of  the  Company,  with  a  view  to  prevent 
loss  in  winding  it  up,  and  we  were  of  opinion  that  the  monies  so 
expended  ought  to  be  allowed.  It  was  stated  at  the  Bar,  upon  the 
argument  of  this  appeal,  that  the  whole  or  parts  of  the  sums  now 
in  question  stand  upon  the  same  footing  as  part  of  the  sums 
formerly  allowed,  but  I  consider  this  to  be  of  no  importance ;  for 
if  we  were  satisfied  that  our  former  judgment  was  erroneous,  we 
certainly  should  not  be  disposed  to  persevere  in  the  error. 

The  question  before  us  in  this  case  was  mainly  argued  on  the 
part  of  the  appellants,  upon  the  ground  that,  according  to  numerous 
decisions  at  law,  which  were  cited  in  the  argument,  the  directors  of 
Companies  are  in  the  position  of  agents.  Their  powers  are  derived 
from,  and  limited  by  the  deeds  under  which  they  are  appointed ;  and 
acts  done  by  them  beyond  the  limits  of  their  powers  do  not  bind 
the  Companies  of  which  they  are  directors ;  and  it  was  insisted  on 
tlie  appellants'  behalf  that,  it  having  been  established  at  law  that 
this  Company  was  not  liable  to  the  bankers  for  the  monies  advanced 
by  them,  it  followed,  as  a  necessary  consequence,  that  the  respon- 
dents could  not  be  entitled  to  be  repaid  by  the  Company  the  monies 
which  they  had  paid,  in  discharge  *of  the  amount  due  to  the  [  *52  ] 
bankers ;  but  although  directors  undoubtedly  stand  in  the  position 
of  agents,  and  cannot  bind  their  Companies  beyond  the  limits  of 
their  authority,  they  also  stand,  in  some  degree,  in  the  position  of 
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Bz parte  trustees;  and  all  trustees  are  entitled  to  be  indemnified  against 
^VIiA  expenses  band  fide  incurred  by  them  in  the  due  execution  of  their 
trust.  There  is  no  inconsistency  in  this  double  view  of  the  position 
of  directors.  They  are  agents,  and  cannot  bind  their  Companies 
beyond  their  powers.  They  are  trustees,  and  are  entitled  to  be 
indemnified  for  expenses  incurred  by  them  within  the  limits  of 
their  trust.  If  therefore  it  appears  that  monies  advanced  by  the 
directors  of  Companies  have  been  duly  applied  for  the  purposes  of 
the  trust  reposed  in  them  (and  it  can  make  no  difference  whether 
the  monies  were  originally  advanced,  or  were  in  the  first  instance 
borrowed,  and  afterwards  repaid  by  them),  it  may  well  be,  that  they 
may  be  entitled  to  be  repaid  by  their  Companies  the  monies  which 
they  have  so  advanced,  although  the  persons  from  whom  they  have 
borrowed  for  the  purpose  of  making  the  advance  may  not  be  entitled 
to  recover  against  the  Companies.  The  question,  in  the  one  case, 
depends  upon  the  powers  of  the  directors ;  in  the  other,  upon  the 
rights  incident  to  the  character  which  they  fill.  What  those  rights 
may  be,  must  depend  in  each  case  upon  the  deeds  by  which  they 
are  appointed ;  for,  no  doubt,  a  Company's  deed,  or  any  other  deed, 
may  be  so  framed  as  to  deprive  directors  or  trustees  of  the  right  to 
indemnity,  and,  if  parties  think  proper  to  accept  directorships  or 
trusts  under  deeds  so  framed,  they  must  abide  by  the  consequences ; 
but  the  right  of  indemnity  is  incident  to  the  position  of  a  trustee, 
and  if  it  is  sought  to  exclude  that  right,  the  provisions  for  that 
purpose  must,  as  I  apprehend,  be  clearly  expressed. 
[  53  ]  The  question,  therefore,  which,  in  my  view  of  this  case,  we  have 

to  consider  is,  whether  the  provisions  of  this  Company's  deed 
exclude  the  right  of  the  directors  to  be  indemnified  in  respect  of 
the  advances  made  by  them.  It  was  argued  on  the  part  of  the 
appellants,  that  the  right  was  excluded,  because  the  capital  of  the 
Company  was  limited  to  50,000Z.,  and  no  call  could  be  made  beyond 
that  amount,  except  in  respect  of  further  capital  raised  according  to 
the  provisions  of  the  deed,  from  which  circumstances  this  conclusion 
was  deduced,  that  it  was  the  duty  of  the  directors  so  to  conduct  the 
concern,  as  that  a  sufiScient  portion  of  the  capital  should  always 
remain  in  hand  to  meet  the  expenses.  But  in  the  first  place,  it 
was  impossible,  from  the  nature  of  this  concern,  to  foresee  what 
expenses  might  be  incurred  or  what  portion  of  the  capital  might  be 
required  to  meet  them ;  and  in  the  next  place,  the  provisions  of  tliis 
deed  demonstrate  that  the  parties  to  it  looked  to  the  produce  of  the 
mines  as  a  fund  to  meet  the  expenses.     The  dividend  clauses 
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distingniahing  between  profits  and  prodnee,  seem  to  me  to  be     iz  parte 

Chippkv- 

decisive  apon  that  point.  The  directors,  therefore,  could  not  be  dale.^ 
boand  to  conduct  the  concern  upon  the  strict  principle  contended 
for  by  the  appellants,  and  if  they  were  entitled  to  look  to  the  pro- 
dnee of  the  mines  as  a  fund  to  meet  the  expenses,  how  were  the 
expenses  to  be  met  if  the  produce  was  at  any  time  insufficient  for 
the  purpose,  and  the  directors  were  not  at  liberty,  as  between  them 
and  the  shareholders,  to  make  any  advances  for  the  purpose  ? 

It  was  attempted  to  meet  this  view  of  the  case  by  a  reference  to 
the  dSrd  clause  of  the  deed,  under  which  it  was  insisted  that,  in 
soch  a  state  of  circumstances,  it  was  incumbent  upon  the  directors 
to  have  called  a  meeting  of  the  shareholders.  But  I  do  not  think 
it  by  any  means  *clear  that  the  83rd  clause  of  the  deed  applies  to  [  *^^  ] 
soch  a  state  of  circumstances.  It  seems  to  me  to  refer  rather  to 
permanent  than  to  temporary  arrangements;  but  assuming  the 
clause  to  apply,  I  think  it  was  in  the  discretion  of  the  directors 
whether  a  meeting  should  be  called,  and  if,  in  the  bond  fide  exercise 
of  their  discretion  (and  their  bona  fides  is  not  questioned),  they 
considered  that  the  advances  made  by  them  would  establish  the 
Company  upon  a  sound  footing,  and  that  it  was  not  for  the 
interest  of  the  Company  that  a  general  meeting  should  be  called, 
I  do  not  think  it  was  incumbent  upon  them  to  call  such  a  meeting, 
or  that  their  having  neglected  to  do  so  can  be  made  the  ground 
either  of  charging  them  or  of  depriving  them  of  any  benefit  to 
which  they  would  otherwise  be  entitled.  Directors,  acting  bondfiile, 
cannot,  as  I  conceive,  be  charged  for  a  mere  error  in  judgment ;  at 
all  events,  when  a  discretion  is  in  terms  reposed  in  them.  It  may 
further  be  observed,  on  this  part  of  the  case,  that  the  shareholders, 
who  were  apprised  by  the  reports  of  monies  having  been  advanced  by 
the  bankers,  might,  if  they  had  thought  fit  to  do  so,  have  themselves 
called  a  meeting  to  dissolve  the  Company. 

It  was  strongly  urged  by  the  appellants'  counsel  that,  whatever 
might  be  the  right  of  the  directors  to  indemnity  against  the  property 
of  tlie  Company,  they  could  have  no  such  right  against  the  share- 
holders personally ;  that  the  liability  of  the  shareholders  was  limited 
to  their  respective  shares  of  the  50,0002.  But  I  think  that,  where 
parties  place  others  in  the  position  of  trustees  for  them,  they  are  in 
equity  personally  bound  to  indemnify  them  against  the  consequences 
resulting  from  that  position.  I  may  refer  to  the  case  of  Balsh  v. 
Hyhan  (1),  as  a  strong  authority  in  support  of  that  position. 

(1)  2  P.  Wmg.  453. 
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Kx  parte  In  that  case  it  appears  that  the  plaintiff  was  a  trustee  for  the 

dalI^      defendant  of  the  sum  of  1,000Z,  South  Sea  stock,  and  at  his  desire 
[  55  ]        borrowed  of  the  Company  4,000/.  on  a  mortgage  of  the  stock,  and 
the  defendant,  the  cestui  que  trust,  received  the  money  borrowed, 
and  afterwards  the  Act  of  Parliament  was  made,  which  provided 
that  if  any  of  the  borrowers  would  pay  to  the  Company  101.  per 
cent,  before  such  a  day,  they  should  be  discharged  of  the  rest  of  the 
money  borrowed.     The  defendant,  the  cestui  que  trust,  thought 
that  he  was  entitled,  notwithstanding  that  provision  of  the  Act,  to 
leave  the  Company  to  take  the  stock,  and  that  he  was  not  liable  to 
pay  the  101.  per  cent,  to  the  Company  in  discbarge  of  the  lien,  and 
he  gave  notice  to  the  trustee  not  to  pay  the  101.  per  cent.    The 
trustee  however  did  pay  the  102.  per  cent.,  and  then  he  filed  a  bill 
against  the  cestui  que  trust,  to  compel  him  personally  to  repay, 
there  being  of  course  no  trust  funds  in  his  hands  to  which  he  could 
resort  for  the  repayment.     The  Lord  Chancellor  said,  "  If  the 
defendant  had  not  only  forbid  the  payment  of  this  10/.  per  cent., 
but  had  also  offered  security  to  indemnify  the  trustee  in  respect  of 
it,  this  had  been  material,  had  the  plaintiff  afterwards  paid  the  10/. 
per  cent.    But  the  plaintiff  had  good  reason  to  think  that  he  was 
liable  to  pay  the  whole  money  borrowed."     Afterwards  he  goes  on 
to  say:    ''If  a  mortgagor  borrows  money,  though  there  be  no 
covenant  in  the  mortgage  deed  to  pay  it,  yet  his  executor  has  been 
decreed  to  pay  the  money  in  discharge  of  the  land  descended  to  the 
heir ;  but  if  in  the  present  case  there  was  only  a  hazard,  the  trustee 
ought  not  to  continue  liable  to  such  hazard ;  on  the  contrary,  as  it 
is  a  rule  that  the  cestui  que  trust  ought  to  save  the  trustee  harmless, 
as  to  all  damages  relating  to  the  trust,  so,  within  the  reason  of  that 
[  *56  ]       rule,  where  the  plaintiff,  the  trustee,  has  honestly  and  fairly,  ♦with- 
out any  possibility  of  being  a  gainer,  laid  down  money  by  which  the 
defendant,  the  cestui  que  trust,  is  discharged  from  being  liable  for 
the  whole  money  lent,  or  from  a  plain  and  great  hazard  of  being 
so,  the  plaintiff  ought  to  be  repaid.     Therefore  let  the  defendant 
pay  to  the  plaintiff  the  10/.  per  cent,  paid  by  the  plaintiff  to  the 
Company  with  interest  and  costs." 

With  respect  to  the  liability  of  the  shareholders  being  limited  to 
their  shares  of  the  50,000/.,  I  think  that  is  a  circumstance  to  be 
considered  (as  I  have  already  considered  it)  with  reference  to  the 
question  whether  the  right  to  indemnity  exists,  and  that,  it  being 
established  that  the  right  exists,  the  law  supplies  the  remedy. 
I  have  treated  the  case  throughout  as  if  all  the  respondents  were 
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directors.    One  of  them,  I  observe,  was  a  shareholder  only ;  but  I      Ex  part« 

Oh  I  ppRW 

do  not  think  that  this  varies  the  case.     My  opinion  is,  that  this        d^i^k  ' 
motion  must  be  refused,  with  costs. 

The  Lord  Justice  Enioht  Bbucb: 

In  May,  1858,  when  this  Court  disposed  of  a  controversy  between 
the  parties  now  before  us,  or  some  of  them,  (that  has  been  men- 
tioned more  than  once  during  the  argument  on  the  present  appeal,) 
I  represented  myself  as  considering  certain  propositions  of  fact  to 
be  established  and  true.  I  stated  them  then  particularly,  and  the 
counsel  in  this  case  being  aware  of  them,  their  repetition  is  needless. 
I  adhere  to  them,  not  merely  with  reference  to  the  former  conten- 
tion, but  with  reference  also  to  the  whole  subject  of  that  now  before 
us,  and  for  the  purpose  of  the  present  appeal.  Supposing  that  thus 
far  I  am  right,  it  must,  I  think,  follow  that  *the  Master  has  come  [  •57  ] 
to  a  correct  conclusion  on  each  occasion — now  as  well  as  before. 

The  appellants'  argument  has  been  mainly  or  wholly  based  on 
the  language  of  the  deed  constituting  the  German  Mining  Company, 
so  far  as  relates  to  the  capital  of  the  Company  and  to  "  calls ; " 
language,  however,  which — taken  especially  as  it  must  be  in  con- 
nection with  the  rest  of  the  deed — does  not,  I  think,  require  or 
admit  of  the  appellants'  construction,  nor  can,  in  my  opinion,  be 
properly  attended  by  the  consequences  ascribed  by  them  to  it. 
And  this  not  by  any  means  the  less,  because,  as  they  desire  us  to 
understand  the  deed,  it  was  one  under  which  not  any  honest  man 
of  ordinary  prudence  would,  I  conceive,  have  submitted  to  be  a 
director ;  one  (as  it  seems  to  me)  not  reasonably  consistent  with 
the  nature  of  the  adventure — with  the  kind  of  business  which  the 
Company  was  formed  for  carrying  on. 

Dissenting  from  the  appellants'  exposition  of  the  instrument,  and 
their  view  of  its  consequences,  I  must  hold  that  the  present  motion 
ought  to  be  refused,  and,  considering  what  the  Yice-Chancellob 
did  as  to  the  costs  before  him,  they  ought,  I  think,  to  pay  the  costs 
here. 

m 

BOYS  V.  BRADLEY  (otheewise  BRADLY).  isss. 

^  ^  April  23. 

(4  D.  M.  &  G.  58—73.)  Maj,  25. 

[Affirmed  on  appeal  as  reported  in  101  B.  E.  427  (5  H.  L.  C.  873-905), 
under  the  title  of  Sayer  ▼.  Brcuily,'] 
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185S.  KEY  V.  KEY(l). 

i^^sfl,  (4  I>.  M.  &  G.  73—90;  S.  C.  22  L.  J.  Ch.  641 ;  17  Jur.  769.) 

K  MoiiT  ^  testator,  before  the  Wills  Act   came  into    operation,   devised    his 

l^i^UQg  *'  estate  **  at  A.  to  S.  K.  for  life,  charged  with  life  annuities,  but  in  case  the 

Turn  Eli,  annuitants,  or  any  one  of  them,  survived  S.  K,  he  gave  the  aforesaid 

I'JJ'  •*  estate  "  to  S.  K.'8  eldest  surviving  son,  charged  with  the  annuities,  but  in 

[  73  ]  default  of  issue  male  he  gave  the  aforesaid  "  estate  "  to  T.  K.,  charged  in 

like  manner,  and  unto  his  eldest  son  upon  the  same  conditions,  but  in 

default  of  issue  male  the  premises  were  to  descend  to  the  testator's  heirs, 

charged  as  above :  Held, 

1 .  That  the  limitation  to  S.  K.*s  eldest  surviving  eon  ought  not  to  be 
construed  literally  so  as  to  make  it  dependent  on  S.  K.  being  survived  by 
one  of  the  annuitants. 

2.  That  the  words  in  default  of  issue  male  were  not  to  be  construed 
referentially  as  meaning  in  default  of  an  eldest  surviving  son,  but  generaUyt 
so  as  to  give  S.  K.  an  estate  in  tail  male  in  remainder  expectant  upon  the 
death  of  his  eldest  son. 

3.  That  the  use  of  the  word  "  estate  "  was  not  in  the  above  will  sufficient 
to  give  the  eldest  surviving  son  of  S.  K.  an  estate  in  fee  simple. 

4.  That  where,  upon  the  careful  perusal  of  an  instrument,  it  is  impos- 
sible not  to  be  satisfied  that  a  strict  and  ordinary  interpretation  of  its 
language  would  disappoint  the  intention  with  which  it  was  framed,  such  an 
interpretation  is  not  to  be  adopted. 

This  was  a  special  case  for  the  opinion  of  the  Court  under  the 
Act  IS  &  14  Vict.  c.  85,  upon  the  construction  of  the  will  of  John 
Key,  dated  the  2nd  of  November,  1784,  of  which  the  material  parts 
were  the  following : 

"  I  give  and  bequeath  unto  Samuel  Key,  son  of  my  cousin  Thomas 
[  *74  ]  Key,  late  of  Alford,  in  the  county  of  ♦Lincoln,  deceased,  all  that 
enclosed  estate  lying  and  being  within  the  parish  of  Ashby  Folville, 
in  the  county  of  Leicester,  commonly  called,"  &c.  (The  parcels 
were  described)  "for  and  during  his  own  life,  charged  with  the 
following  annuities,  namely — to  Jane  Dobson  and  Mary  Rawlings, 
daughters  of  my  cousin  Jane  Bawlings,  deceased,  the  sum  of  ten 
pounds,  to  be  paid  to  each  of  them  out  of  the  rents  and  profits  of 
the  said  demised  premises  yearly  and  every  year  during  their 
natural  lives,  clear  of  all  deductions  whatsoever,  in  two  equal 
portions,  on  the  twenty-fourth  day  of  June  and  the  twenty-fifth 
day  of  December  in  every  year :  and  I  also  give  the  like  annuity  of 
ten  pounds  by  the  year  to  each  of  his  two  brothers,  namely — William 
and  Ellis  Key,  for  and  during  their  natural  lives,  charged  on  the 
above  demised  premises,  and  made  payable  as  above  recited.  But 
in  case  the  aforesaid  annuitants,  or  any  of  them,  shall  survive  the 
said  Samuel  Key,  I  then  give  and  bequeath  the  aforesaid  estate  at 

(1)  Bowen  v.  Lewis  (1884)  9  App.  Cas.  890,  900,  54  L.  J.  a  B.  55,  62  L.  T.  189. 
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Ashby  Folville  onto  the  eldest  Barviving  son  of  the  said  Bamael  Kxt 
Key,  charged  with  the  aforesaid  annuities,  bat  in  default  of  issue  kst. 
male,  I  give  and  bequeath  the  above  demised  premises  unto  his 
brother,  Thomas  Key,  charged  in  like  manner  with  the  aforesaid 
annuities,  and  unto  his  eldest  surviving  son  on  the  same  conditions ; 
but  in  default  of  issue  male,  my  will  is  that  the  aforesaid  demised 
premises  do  descend  unto  my  heirs-at-law,  charged,  nevertheless, 
with  the  above-mentioned  annuities  or  out  payments.*'  [The 
testator  appointed  his  cousin  Samuel  Key  executor  of  his  will  and 
bequeathed  all  the  residue  of  his  personal  estate  to  him  absolutely  (l).] 

The  testator  died  on  the  1st  of  April,  1789,  a  bachelor,  leaving 
Jane  Beeve,  his  only  sister,  his  heiress-at-law.  Samuel  Key  died 
in  1885,  intestate  as  regarded  the  Ashby  Folville  estates,  having 
survived  all  the  annuitants,  leaving  John  Key,  of  Fulford,  his 
eldest  son,  Samuel  Key,  the  younger  (the  plaintiff),  his  second  son, 
and  other  children. 

Thomas  Key  died  in  May,  1888,  without  having  had  a  child.  [  75  ] 
John  Key,  of  Fulford,  died  on  the  9th  of  January,  1850,  having 
by  bis  will,  dated  the  2nd  September,  1854,  devised  all  his  free- 
hold lands  and  hereditaments  to  the  use  of  his  brother,  Samuel 
Key,  the  younger,  and  two  other  trustees  upon  trusts  for  sale  and 
investment  of  the  proceeds  and  payment  of  the  income  to  Jane 
Key,  his  widow,  for  life,  for  her  separate  use,  and  of  the  capital 
after  her  decease  to  his  children.  He  left  Frances  Key,  his  only 
child. 

Samuel  Key,  the  younger,  the  plaintiff,  claimed  the  estate  as 
heir  male  of  the  body  of  his  father,  Samuel  Key. 

The  defendants  were  Jane  Key,  the  widow  of  John  Key,  of 
Fulford  (who  claimed  to  be  entitled  to  dower),  Frances  Key,  who 
claimed  as  the  heiress  of  John  Key,  of  Fulford,  and  John  Beeve, 
who  was  the  heir-at-law  of  the  testator,  and  of  Jane  Beeve. 

The  questions  were : 

1st.  Whether  in  the  events  which  had  happened,  John  Key,  of 
Fulford,  became  entitled  to  any,  and  what  estate  or  interest  in  the 
Ashby  Folville  estate  under  the  will  of  John  Key,  the  testator,  or 
otherwise  ? 

2ndly.  Whether  Jane  Key  was  entitled  to  dower  out  of  the  Ashby 
Folville  estate,  and  if  so  whether  she  was  put  to  election  as  to  such 
dower  by  the  will  of  her  late  husband  ? 

(1)  This  appears  from  the  judgment  but  is  not  stated  in  the  report  of  the 
of  Eniqht  Bbx7C£,  L.  J.,  poatf  p.  31,      special  case.-^.  A.  S. 
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Key  Brdly.  Whether  the  plaintiff,  Samuel  Key,  the  younger,  had 

Key.        become  entitled  to  any,  and  what  beneficial  interest  in  the  estate 

under  the  will  of  John  Key,  the  testator,  or  whether  the  same  was 

now  vested  in  him  under  the  will  of  John  Key,  of  Fulford  ? 

[  7H  ]  Fourthly.  Whether  John  Reeve  had  become  entitled  to  any,  and 

what,  estate  or  interest  in  the  Ashby  Folville  estate. 

Mr.  Glasse  and  Mr.  Dickinson,  for  the  plaintiff : 

First.  The  limitations  to  take  effect  after  the  death  of  Samuel 
Key  could  not  have  been  intended  to  be  contingent  upon  a  perfectly 
collateral  event,  such  as  that  of  Samuel  Key  being  survived  by  all 
or  any  of  the  annuitants.  That  contingency  must  be  read  as 
qualifying  the  words  "  charged  with  the  aforesaid  annuities  "  only, 
and  not  as  applying  to  the  limitation  itself.  [On  this  point  they 
cited  Pear  sail  v.  Simpson  (i),  Quicke  v.  Leach  (2),  and  earlier  cases. 
They  also  cited  Doe  v.  Halley  (3),  Wight  v.  Leigh  (4),  Parr  v. 
Swindels  (5),  Doe  v.  Oallini  (6),  Massey  v.  Hudson  (7),  and  other 
cases.] 

[  77  ]  Mr,  Lee  and  Mr.  Lonsdale^  for  Jane  Key. 

Mr.  Roundell  Palmer  and  Mr.  Dince  for  Miss  Frances  Key, 
[contended  that  John  Key,  of  Fulford,  as  eldest  surviving  son  to 
whom  the  ''  estate  "  was  devised,  charged  with  annuities,  took  in 
fee  simple] . 

Mr.  Malins  and  Mr.  Divgmore  for  John  Reeve,  the  heir-at- 
law: 

[First,  There  is  no  devise  in  the  event  which  happened  of  all  the 
annuitants  dying  in  the  lifetime  of  Samuel  Key.] 

Secondly,  If  the  Court  should  think  otherwise,  still  the  devise  was 
to  the  eldest  surviving  son  for  life,  or  in  tail  male,  and  the  reversion 
descended  to  the  heir. 

[They  cited  and  commented  upon  Shvldham  v.  Smith  (s),  Denn  v. 
Bagshaw  (9),  and  many  other  cases,  some  of  which  are  referred  to 
in  the  following  judgment] 

Judgment  reserved. 

(1)  10  R.  E.  1  (15  Ves.  29).  (6)  39  E.  B.  580  (3  Ad.  &  EL  340). 

(2)  67  R.  R.  674  (13  M.  &  W.  218).  (7)  16  R.  R.  158  (2  Mer.  130). 

(3)  39  R.  R.  592  (8  T.  R.  5).  (8)  19  R.  R.  1  (6  Dow,  22). 

(4)  10  R.  R.  120  (16  Ves.  564).  (9)  3  R.  R.  242  (6  T.  R.  612}. 

(5)  28  R.  R.  90  (4  Ru88.  283). 
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Thb  Lord  Justice  Enioht  Bruce  :  Ket 

r. 
In  this  case  the  plaintiff  is  neither  the  heir  nor  the  co-heir,  nor        Key. 

descended  from  any  heir  or  co-heir  of  the  testator,  who  died  a       ^'^^  ^' 
bachelor,  and  whose  heiress  presamptive  when  be  made  his  will,        [  78  ] 
and  heiress  at  his  decease,  was  his  sister,  Mrs.  Beeve,  the  grand- 
mother of  one  of  the  defendants. 

It  seems  that  Samuel  Key  named  in  the  will  as  a  particular  devisee, 
was  not  otherwise  related  to  the  testator  than  as  his  first  cousin, 
once  removed,  but  was  his  kinsman  through  males  exclusively,  and 
the  state  of  the  family  was  such  that  if  a  freehold  of  inheritance 
had  been  settled  on  the  testator's  paternal  grandfather  in  tail  male, 
it  would,  on  the  testator's  death,  happening  *either  when  it  did  or  l**^  \ 
immediately  after  the  making  of  the  will,  have  descended  or  devolved 
from  the  testator  on  that  Samuel  Key  in  tail  male  per  formam  doni  ; 
and  would  also,  per  formam  doni,  have  descended  or  devolved  from 
him  at  his  death  on  his  eldest  son,  the  deceased  John  Key,  of  Ful- 
ford,  and  from  him  at  his  death  on  his  brother,  the  plaintiff. 
These  circumstances  were  admitted  on  all  hands  at  the  Bar,  and  it 
was  in  the  same  manner  admitted  that  Samuel  Key,  the  particular 
devisee,  was  the  same  person  as  Samuel  Key  the  residuary  legatee 
and  executor ;  that  not  any  issue  of  Samuel  Key  the  devisee  was 
born  in  the  testator's  lifetime,  and  that  Samuel  Key  the  devisee 
had  a  brother  of  the  whole  blood,  named  Thomas  Key,  who 
was  bom  before  the  will,  and  being  the  person  mentioned  in  the 
case  as  having  died  in  the  year  1888  must  have  survived  the 
testator.  Aware  of  these  facts  we  are  to  interpret  the  language  of 
the  will. 

The  first  question  is,  whether  the  words  ''  but  in  case  the  afore- 
said annuitants,  or  any  one  of  them,  shall  survive  the  said  Samuel 
Key,  I  then  give  and  bequeath  the  aforesaid  estate  at  Ashby  Folville 
unto  the  eldest  surviving  son  of  the  said  Samuel  Key  charged  with 
the  aforesaid  annuity  "  are  to  be  construed  literally  and  strictly, 
and  to  be  treated  for  every  purpose  and  in  every  sense  in  the  order 
in  which  they  stand.  It  would,  in  my  opinion,  be  prodigiously 
wrong  to  do  80.  I  think  it  plain  that  the  words  **  but  in  case  the 
aforesaid  annuitants,  or  any  one  of  them,  shall  survive  the  said 
Samuel  Key,"  are  to  be  understood  and  treated  exactly  as  if  they 
had  not  stood  where  they  are,  but  had  been  inserted  immediately 
before  the  word  "  charged."  This  point  I  consider  scarcely  suscep- 
tible of  reasonable  argument.  The  testator,  in  the  passage  that  I 
have  quoted,  mentions  the  annuitants  and  annuities  for  the  mere 
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^^^         purpose  of  declaring  that  the  property  is  to  remain  liable  to  the 
Ket<        ^annuities,  until  their  extinction  respectively,  not  with  a  view  to 
[  *^^  ]       make  the  title  of  any  person  to  the  property  dependent  on  the  life 
or  death  of  any  annuitant. 

Then  comes  the  question  of  the  meaning  of  the  words  *'  but  in 
default  of  issue  male/'  twice  used.    In  default  of  whose  issue  male  ? 
It  is,  I  think,  manifest  that  the  testator  means  issue  male  of  Samuel 
Key  the  devisee,  where  the  words  first  occur,  and  issue  male  of  his 
brother  Thomas  where  the  words  secondly  occur.     It  is  a  different 
point  whether  by  construction  the  word  "  such  "  should  or  should 
not  be  inserted  immediately  before  the  words  "  issue  male."      Of 
course  I  do  not  dispute   such  an  authority  as  Marse  v.  Lord 
Onnonde  (i),  decided  by  Lord  Eldon  as  correctly,  I  believe,  as  it 
was  usual  for  him  to  decide  ;  and  if  the  intention  of  the  testator  in 
the  present  case,  to  be  fairly  collected  from  the  whole  of  his  will, 
would  have  been  saved  from  disappointment  and  defeat  by  inter- 
preting the  instrument  as  if  the  word  ''such"  had  immediately 
preceded  the  words  ''  issue  male,"  I  should  have  felt  no  difficulty 
in  thus  reading  and  construing  it,  but  my  deliberate  opinion  is  that 
such  a  construction  of  this  will  is  not  only  unnecessary,  but  would 
be  rather  opposed  than  conformable  to  the  testator's  wishes  to  be 
collected  from  the  whole  of  the  instrument,  and  would  be  unreason- 
able.   Those,  I  suppose,  who  read  ''  issue  male  "  as  "  such  issue 
male,"  hold  that,  had  Samuel  Key  and  bis  brother  Thomas  died 
respectively  leaving  no  son  but  leaving  grandsons  in  the  male  line, 
those  grandsons  would  have  taken  nothing,  and  that  the  Ashby 
estate  would  in  that  event  on  the  death  of  Samuel  have  gone  under 
the  will,  though  in  a  sense  by  descent  from  the  testator  through 
Mrs.  Reeve  and  her  son  William  to  General  Beeve,  the  testator^s 
[  *8i  ]       present  heir.    I  think  *there  is  on  the  face  of  the  will  demonstra- 
tion that  the  testator  intended  otherwise.     It>s  contents  satisfy  me 
that  he  meant,  as  to  the  Ashby  estate,  to  postpone  the  female  line, 
to  postpone  his  sister  and  her  descendants,  not  only  to  Samuel  and 
Thomas  Key,  but  to  all  their  male  descendants  in  the  male  line. 
In  short,  I  view  the  will  as  containing  nothing  to  warrant,  bat 
much  to  prohibit,  the  reading  of  ''issue  male"  as  ''such  issue 
male." 

If  then  the  word  "  such  "  is  not  to  be  added,  Samuel  Key,  the 
devisee,  must  certainly,  I  conceive,  be  held  to  have  taken  under 
the  will  an  estate  in  tail  male,  subject  to  the  single  question, 
(1)  25  B.  B.  85  (1  Bu88.  882). 
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whether  his  eldest  surviving  son  took  an  estate  in  fee  simple,  Kxt 
in  remainder,  expectant  on  Samuel  Key's  death;  for  it  cannot  kst. 
rationally  be  contended  that  ''the  eldest  surviving  son"  of 
Samuel  Key  took  an  estate  in  tail  general,  and  if  ''the  eldest 
surviving  son "  of  Samuel  Key  took  an  estate  for  life  or  an 
estate  in  tail  male,  that  in  my  opinion  is  for  every  present  purpose 
immaterial. 

The  use  of  the  word  "  estate  "  does  not  render  it  necessary  to 
answer  this  question  in  the  affirmative.  It  is  a  question  of  inten- 
tion, and  if  the  general  intention,  to  be  collected  from  the  whole 
instrument,  will  be  effectuated  by  holding  that  Samuel  Key's 
"  eldest  surviving  son,"  besides  such  interest  as  may  be  said  to  be 
taken  by  the  issue  heir  in  tail  male  of  a  tenant  in  tail  male,  took 
no  interest  except  as  a  devisee  for  life,  or  no  interest  except  as  a 
devisee  in  tail  male,  or  no  interest  at  all,  it  is  competent  to  the 
Court,  and  the  duty  of  the  Court,  to  hold  that  Samuel  Key's  "  eldest 
surviving  son  "  did  not  take  an  estate  in  fee  simple.  I  am  accord- 
ingly of  opinion  that  Samuel  Key's  "  eldest  surviving  son  "  did  not 
take  an  estate  in  fee  simple,  for  upon  a  different  view  of  the 
will  in  the  events — the  probable  events — *that  happened,  every  [  *^  J 
limitation  of  the  property  except  in  favour  of  that  "  eldest 
surviving  son  "  was  from  the  moment  of  Samuel  Key's  death 
annihilated. 

I  think  that  Samuel  Key  was  made  by  the  will  tenant  in  tail 
male,  either  inmiediately  or  in  remainder  expectant  on  a  life  estate 
or  an  estate  in  tail  male,  in  his  eldest  surviving  son,  and  of  course 
therefore  I  think  that  the  plaintiff,  upon  his  elder  brother's  death 
without  male  issue,  became  entitled  in  possession  to  the  devised 
estate,  as  heir  in  tail  male  of  Samuel  Key,  subject  to  the  claim 
(not  disputed  by  the  plaintiff)  of  his  elder  brother's  widow  to 
dower. 

This  conclusion  in  the  plaintiff's  favour  seems  to  me  consistent 
with  reason  and  good  sense,  opposed  neither  to  Blackburn  v. 
Edglty  (1),  nor  to  Morse  v.  Lord  Ormonde  (2),  and  supported  if  not 
rendered  necessary  by  numerous  authorities  of  great  weight  and 
consideration,  among  which  it  may  perhaps  not  be  quite  superfluous 
to  specify,  upon  one  point,  PearsaU  v.  Simpson  (^\  Massey  v. 
Hudson  (4),  East  v.  Cook(6\  Brownsword  v.  Edwards  (6),  Boon  v. 

(1)  1  P.  WmB.  600.  (4)  16  B.  B.  158  (2  Mer.  130). 

(2)  25  E.  R.  85  (1  Ruas.  382).  (5)  2  Yes.  Sen.  30. 

(3)  10  B.  B.  1  (15  Yea.  29).  (6)  2  Yes.  Sen.  243. 
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Est         Comforth  (1),  and  as  to  the  rest  the  case  on  Mr.  Sutton's  will  (2),  and 

Key.  ^^^  v-  Grew  (3),  Stanley  v.  Leigh  (4),  Robinson  v.  Robinson  (s),  (in  the 
House  of  Lords  as  Robinson  v.  Hicks)  (6),  Doe  v.  Halley  (7),  Jesson 
V.  JDo«(8),  usually  cited  as  Jesson  v.  Wright,  Wight  y.  Leigh  (9), 
and  a  case  in  Barnewall  &  Cresswell  of  Doe  v.  Harvey  (10). 

[  83  ]  I  will  venture  to  read  the  judgments  in  two  of  them ;  they  are 

Sir  William  Grant's.  In  Pearsall  v.  Simpson,  he  says,  "  The  only 
question  is  whether  Bichard  Stafford's  taking  for  life  was  a 
condition  precedent  to  the  cousins  of  the  testatrix  taking  the 
capital.  That  would  be  a  most  absurd  condition  undoubtedly ;  for 
there  is  no  sense  or  reason,  making  the  right  of  her  first  cousins 
depend  upon  a  fact  totally  unconnected  with  any  intention  as  to 
them.  What  was  it  to  them,  whether  Bichard  Stafford  took,  or 
not  ?  Such  a  construction  is  not  to  be  made ;  unless  absolutely 
necessary.  It  is  very  different  from  the  case  put  by  Mr.  Cooke ;  a 
case  of  direct  condition  ;  that  if  A.  lives  to  a  particular  period  he 
shall  take:  otherwise  he  shall  not.  It  was  doubtful  whether 
Bichard  Stafford  would  live  to  become  entitled  to  the  interest.  The 
testatrix,  giving  the  capital  over  after  his  death,  recollects  that  he 
may  not  live  to  take  the  interest :  but  if  he  does  she  makes  his 
death  the  period  at  which  her  first  cousins  are  to  taka  It 
is  not  a  condition  precedent,  but  fixing  the  period  at  which  the 
legatees  over  shall  take ;  if  he  ever  takes.  The  words  will 
bear  that  construction  and  the  reason  of  the  thing  seems  to 
require  it." 

In  Wight  v.  Leigh,  he  says,  "  The  evident  intention  of  this 
testator  was  to  prefer  all  the  male  issue  of  somebody,  either  of  the 
plaintiff  or  of  his  first  and  other  sons  to  the  daughter ;  but  she  has 
not  given  such  an  interest  to  any  one  as  would  enable  male  issue, 
generally,  to  take ;  for  all  that  is  given  to  the  plaintiff,  is  what 
amounts  in  law  to  an  estate  for  life,  and  so  it  is  with  regard  to  the 
estates  given  to  his  first  and  other  sons.  It  is  necessary,  therefore, 
in  order  to  effectuate  the  general  intention  in  favour  of  issue 
male,  to  consider  some  of  the  antecedent  takers  as  having  by 
implication  such  an  estate  as  would  enable  all  the  issue  male  to 
take;  which  can  only  be  by  giving  an  estate  tail  either  to  the 

[  ^84  ]       father,  or  to  his  first  *and  other  sons.    The  male  issue    intended 

(1)  2  Yea.  Sen.  277.  (6)  3  Br.  P.  C.  180. 

(2)  A.'G.  v.  Sutton,  1  P.  Wma.  764.  (7)  39  R.  R.  692  (8  T.  E.  6). 

(3)  Oited,  4  B.  B.  622  (2  Wils.  322).  (8)  21  B.  B.  1  (2  BHgh,  1). 

(4)  2  P.  Wms.  686.  (9)  10  E.  B.  120  (16  Vee.  664). 
(6)  1  Burr.  38.  (10)  4  B.  &  C.  623. 
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most,  I  think,  be  the  male  issue  of  the  father,  not  of  the  sons.  Ket 
Nothing  is  before  mentioned  of  any  issue  male  of  the  sons :  whereas  kbt. 
there  is  a  certain  description  of  male  issue  of  the  father  before 
spoken  of,  namely,  his  first  and  other  sons.  Therefore  the  failure 
of  issue  male  intended  jnust  be  of  issue  male  of  the  father,  rather 
than  of  the  sons.  When  the  Court  has  determined  what  is  the 
effect  of  the  limitation,  it  is  the  duty  of  the  trustees  to  convey 
accordingly ;  and  the  construction  I  put  upon  this  will  being  that 
this  is  a  limitation  to  the  issue  male  of  the  father,  they  must  so 
make  the  conveyance." 

Mr.  DugmorCy  in  the  course  of  his  learned  and  able  argument  (in 
which  he  so  strongly  recommended  the  letter  as  a  safe  and  steady 
guide,  and  warned  us  against  the  seductions  of  the  spirit),  having 
pressed  on  us,  or  on  me  at  least,  some  observations  made  on  another 
occasion,  it  may  not  be  improper  to  add  that  I  do  not  see  any 
reason  for  departing  from  what  I  did,  or  qualifying  what  I  said, 
in  Bird  v.  Luckie  (1)  (the  case  that  he  brought  to  bear  on  me 
particularly),  or  in  Evaru  v.  Jones (2),  reported  in  the  second  of 
Mr.  CoUyer's  volumes. 

I  agree  eerta  pro  incertis  nan  relinquenda,  but  I  say  also.  In 
obscuris  quod  verisimiliuSf  and  as  Leges  non  ex  verbis  sed  ex  mente 
inUUigendas^  so  of  wills.  In  common  with  all  men,  I  must 
acknowledge  that  there  are  many  cases  upon  the  construction  of 
documents  in  which  the  spirit  is  strong  enough  to  overcome  the 
letter  ;  cases  in  which  it  is  impossible  for  a  reasonable  being,  upon 
a  careful  perusal  of  an  instrument,  not  to  be  satisfied  from  its 
contents  that  a  literal,  a  strict,  or  an  ordinary  interpretation  given  to 
particular  passages,  would  disappoint  and  defeat  the  intention  with 
which  the  ^instrument,  read  as  a  whole,  persuades  and  convinces  [  *85  ] 
him  that  it  was  framed.  A  man  so  convinced  is  authorized  and 
bound  to  construe  the  writing  accordingly. 

Such  decisions  upon  controversies,  ex  scripto  et  sententia, — as  Cicero 
terms  them  (3), — scripti  et  voluntatis — in  the  languageof  Quintilian  (*), 
— who,  citing  the  judicium  Cubianum,  says  (6), ''  In  testamentiset  ilia 
accidnnt  ut  voluntas  manifesta  sit,  scriptum  nihil  sit,"  and  adds, 
"Id  quoque,  quod  huic  contrarium  est,  accidit  nuper  ut  esset 
scriptum  quod  appareret  scriptorem  noluisse "  (6),  have  been  of 
coarse  frequent  and  familiar  when  and  wherever  justice  has  been 

(1)  85  E.  E.  297  (8  Hare.  301).  (4)  Inst.  Orator,  lib.  7,  c.  6.  8.  1. 

(2)  70  B.  B.  307  (2  OoU.  616).  (6)  lb.  s.  9. 

(3)  De  IxiT.  Bhet  lib.  2,  c.  42.  (6)  Ih.  8.  11. 
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Key  administered  amongst  civilised  and  enlightened  men.  This  is  a 
Key.  controversy  of  that  class ;  and  though  it  may  perhaps  seem 
neither  necessary  nor  very  apt  in  a  cause  of  the  particular  species 
of  the  present  to  refer  to  such  cases  as  Browne  v.  De  Laet(i), 
Church  V.  Munday{2),  and  Bootle  v.  Blutid€ll(^),  yet  the  language 
of  Lord  Thublow  and  Lord  Eldon  in  those  instances  seems  to  me 
not  without  application.  Nor  does  Lord  Eldon*s  reference,  with 
apparent  assent,  in  Wykham  v.  Wykham{4,\  and  Wilkinson  v. 
Adam  (s),  to  Lord  Habdwickb*s  expression  in  Cory  ton  v.  Helyar  (e). 
The  language,  as  given  in  Wilkinson  v.  Adam{b)^  is  ''necessary 
implication  means,  not  natural  necessity,  but  so  strong  a  proba- 
bility of  intention,  that  an  intention  contrary  to  that  which  is 
imputed  to  the  testator,  cannot  be  supposed."  The  phrases  given 
in  Wykham  v.  Wykham  (4),  are  "  probable  necessity  "  and  "  an  impli- 
cation so  probable  that  the  mind  could  not  resist  it."  Mr.  Cox's 
report  is  thus :  "  There  is  hardly  any  case  where  an  implication  is 
[•86]  of  necessity,  but  it  is  called  ^'  necessary '  because  the  Court  finds  it 
so  to  answer  the  intention  of  the  devisor."  Finally,  I  may  mention 
the  present  Lord  Chancellor's  opinion  in  a  recent  case  of  Hart  v. 
Tulk(7),  where  it  was  held  by  his  Lordship  and  myself  that  a 
schedule  had  been  described  in  a  will  by  a  wrong  number,  and  the 
authorities  there  referred  to. 

The  Lord  Justice  Turner: 

I  have  little  to  add  in  this  case.  The  cases  upon  this  subject  are 
so  numerous,  and  the  distinctions  upon  them  so  subtle,  that  no 
general  rule  can  be  deduced  from  them  beyond  this,  that  it  is  the 
duty  of  the  Court,  as  far  as  possible,  to  collect  and  carry  out  the 
intention  of  the  testator. 

The  first  question  which  arises  on  this  will  is,  whether  all  the 
dispositions  of  the  estate  after  the  death  of  Samuel  Key  were  meant 
to  be  contingent  upon  his  being  survived  by  all  or  any  one  of  the 
annuitants.  This  depends  upon  the  construction  to  be  put  upon  the 
clause,  "  but  in  case  the  aforesaid  annuitants  or  any  one  of  them 
shall  survive  the  said  Samuel  Key,  I  then  give  and  bequeath  the 
aforesaid  estate  at  Ashby  Folville  unto  the  eldest  surviving  son 
of  the  said  Samuel  Key,  charged  with  the  aforesaid  annuities,  but 

(1)  4  Br.  0.  0.  527.  (4)  18  Yea.  395. 

(2)  12  Yea.  426.  (5)  12  R  B.  266  (1  Y.  &  B.  466). 

(3)  15  B.  B.  93  (1  Mer.  193 ;  19    (6)  2  B.  B.  75  (2  Cox,  340). 

Yet.  494).  (7)  05  B.  B.  116  (2  D.  M.  A  G.  300). 
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in  default  of  issue  male  I  ^ve  and  beqaeath  the  above  demised  Kkt 
premises  unto  his  brother  Thomas  Key,  charged  in  like  manner  ket. 
with  the  aforesaid  annuities,  and  unto  his  eldest  surviving  son  on 
the  same  condition,  but  in  default  of  issue  male  my  will  is  that  the 
aforesaid  demised  premises  do  descend  unto  my  heirs-at-law,  charged 
nevertheless  with  the  above-mentioned  annuities  or  out-payments." 
Was  it  intended  by  this  testator  that  the  eldest  surviving  son  of 
Samuel  should  take  the  estate  only  in  the  event  of  its  being  charged 
*with  the  annuities,  or  that  he  should  take  the  estate  charged  with  [  *87  ] 
the  annuities  if  they  should  be  subsisting  at  the  death  of  Samuel  ? 
Now  this  estate  was  the  principal  and  the  favourite  subject  of  the 
testator's  dispositions,  and  whatever  other  intention  he  may  have 
had  respecting  it,  no  one  can  doubt  that  it  was  not  his  intention  to 
die  intestate  as  to  it.  But  if  the  eldest  surviving  son  of  Samuel  was 
to  take  the  estate  only  in  the  event  of  the  annuitants,  or  of  any  of 
them,  surviving  Samuel,  there  would  be  an  intestacy,  as  to  this 
estate,  beyond  the  life  interest  of  Samuel,  if  (as  the  event  happened) 
all  the  annuitants  died  in  his  lifetime.  This  would  be  a  consequence 
so  foreign  to  the  testator's  intention  that  the  Court  certainly  ought 
not  to  adopt  it  if  any  other  reasonable  construction  can  be  found, 
and  I  think  the  reasonable  and  true  construction  is,  that  the  eldest 
son  of  Samuel  was  to  take  the  estate  charged  with  the  annuities  if 
the  annuitants  survived  Samuel.  The  context  seems  to  me  to  favour 
this  construction.  The  testator  has  throughout  treated  these 
annuities  as  charges  on  the  successive  interests  of  the  devisees. 
£ach  successive  devise  is  expressed  to  be  ''  charged  with  the  afore- 
said annuities."  In  the  clause  immediately  preceding  the  devise 
to  the  eldest  surviving  son  of  Samuel  he  had  been  dealing  with  the 
annuities,  and,  as  it  seems  to  me,  considered  that  he  had  charged 
them  only  upon  the  life  estate  of  Samuel,  and  therefore,  when  he 
commences  the  new  disposition  after  the  death  of  Samuel,  he  takes 
up  the  annuities  and  charges  them  upon  the  interest  of  the  devisee. 
It  is  for  this  reason  I  think  the  testator  has  used  the  word  ''  but," 
which  may  be  well  understood  if  referred  to  the  annuities,  but  can 
have  no  proper  meaning  if  referred  to  the  devise  in  favour  of  Samuel's 
son.  My  opinion  therefore  is,  that  the  ulterior  devises  are  not 
contingent  upon  the  annuitants  surviving  Samuel. 

We  come,  then,  to  the  material  question  in  the  case.    What        [  ^  ] 
estates  are  taken  by  the  devisees  ?    According  to  the  terms  of  the 
devise,  the  estate  is  to  go  to  Samuel  for  life,  then  to  the  eldest 
sarviving  son  of  Samuel,  charged  with  the  annuities,  but  in  default 
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Est  of  issue  male,  to  Samael's  brother  Thomas,  charged  in  like  manner 
KsT.  ^^^^  ^^6  annuities,  and  to  his  eldest  surviving  son  on  the  same 
conditions,  but  in  default  of  issue  male,  to  the  testator's  heirs-at-law. 
Now,  one  thing  is  here  clear,  that  the  estate  is  to  go  over  to  Thomas 
and  bis  son,  and  afterwards  to  the  heirs  only,  in  default  of  issue 
male,  and  we  must  therefore  consider  what  is  the  meaning  of  these 
words,  ''  in  default  of  issue  male."  Do  they  mean  in  default  of  an 
eldest  surviving  son,  or  do  they  mean  in  default  of  issue  male  of  an 
eldest  surviving  son,  or  do  they  mean  in  default  of  issue  male  of 
Samuel  ? 

The  first  construction  of  the  words,  that  they  mean  in  default  of 
an  eldest  surviving  son,  was  maintained  by  the  defendants,  Jane 
Key  and  Francis  Key,  who  are  devisees  under  the  will  of  John,  the 
eldest  son  of  Samuel,  and  on  whose  behalf  it  was  argued  that  he 
took  in  fee.    But  I  am  of  opinion  that  this  construction  cannot  be 
maintained.     To  put  this  construction  upon  the  will  would  be  to 
read  the  words ''  in  default  of  issue  male  "  as  if  they  were ''  in  default 
of  such  issue  male."     It  was  indeed  argued  that  where  there  was 
a  gift  to  a  particular  description  of  issue,  and  a  gift  over  in  default 
of  issue,  the  gift  over  was  in  all  cases  construed  to  be  in  default  of 
the  issue  particularly  described,  but  this  argument  clearly  went  too 
far.    It  was  then  attempted  to  class  the  cases  in  which  the  gift  over 
in  default  of  issue  was  to  be  limited  to  issue  particularly  described, 
and  to  bring  this  case  within  the  rules  propounded.      But  it  is 
obvious  that  no  general  rule  can  be  laid  down  upon  a  subject  on 
[  *89  ]       which  the  testator's  intention,  expressed  by  *the  will  must,  in  each 
case,  be  the  only  guide.    Now,  if  this  testator  had  intended  the 
estate  to  go  over  in  case  there  was  no  eldest  surviving  son  of  Samuel, 
why  was  the  phraseology  of  the  will  altered  ?    Why  are  the  words 
''in  default  of  issue  male"  used,  instead  of  the  words  ''in  case 
there  shall  be  no  eldest  surviving  son,"  the  very  form  of  expression 
which  he  had  used  with  reference  to  the  annuitants  in  the  introduc- 
tion of  this  very  devise  ?     Why  is  the  expression  in  the  dispositive 
clause  "  eldest  surviving  son,"  and  in  the  gift  over  "  male  issue  "  ? 
"  Male  issue  "  is  a  technical  term,  and  there  is  no  context  which  I 
can  find  to  warrant  the  Court  in  putting  upon  it  any  other  than  its 
technical  construction.   The  context  in  the  will  seems  to  me  to  favour 
the  extended  rather  than  the  restricted  meaning  of  the  words  "  male 
issue  " ;  for  it  is  clear  that  this  testator  preferred  the  male  branches 
of  his  family.    He  has  given  them  the  estate  in  preference  to  his 
sister,  and  any  construction  which  limits  the  natural  meaning  of  the 
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words  "  male  issue  "  would  tend  to  defeat  the  preference  he  has  shown. 
It  would  accelerate  the  ultimate  limitation  in  favour  of  his  heirs. 

The  second  construction  of  the  words,  that  they  mean  in  default 
of  issue  male  of  the  eldest  surviving  son  of  Samuel,  was  contended 
for  by  the  other  defendant,  General  Beeve,  the  testator's  heir,  on 
whose  behalf  it  was  argued  that  John  took  an  estate  tail,  but  I 
am  also  of  opinion  that  this  construction  cannot  be  maintained. 
The  devise  is  in  favour  of  the  eldest  surviving  son  of  Samuel,  and 
when  the  testator  speaks  of  default  of  issue  male  I  think  he  must 
be  taken  to  refer  to  the  class  of  which  the  devisee  whom  he  has 
described  is  a  member. 

My  opinion,  therefore,  is  that  the  words  "in  default  of  issue 
male,"  mean  ''  in  default  of  issue  male  of  *  Samuel,"  and  that,  the 
estate  being  given  over  only  upon  the  general  failure  of  Samuel's 
issue  male,  he  took  an  estate  in  tail  male.  This  estate  not  having 
been  barred  by  John,  I  think  the  plaintiff  is  entitled. 

Whether  the  estate  tail  in  Samuel  was  immediate  or  expectant 
upon  an  estate  in  either  or  both  of  his  sons,  it  is  not  necessary  to 
determine.    In  either  case  the  plaintiff  is  entitled. 


KXT 

r. 
Kjct. 
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(4  D.  M.  &  G.  90—107 ;  S.  C.  21 L.  T.  0.  8.  147 ;  1  W.  B.  255.) 

An  improyident  verbal  agreement  by  an  executrix  to  sell  a  lease  at  an 
TUkderralue  which  she  had  been  induced  to  agree  to  sell  without  taking 
advice  and  without  signing  any  agreement  ia  invalid  and  cannot  be  sup- 
ported by  a  subsequent  letter  written  by  her  to  her  solicitor  stating  the 
terms  of  the  verbal  agreement. 

The  executrix  of  a  lessee  agreed  to  sell  to  A.  the  residue  of  her  term 
(except  a  day)  and  the  fixtures  on  the  premises  for  400/.  This  agreement 
was  entered  into  by  the  executrix  without  advice,  and  there  was  no  written 
memorandum  of  it  except  a  letter  written  by  the  executrix  to  her  own 
solicitor  a  few  hours  afterwards.  Subsequently  the  landlord,  knowing  that 
there  had  been  a  negotiation,  if  not  an  agreement,  between  the  executrix 
and  A.,  agreed  with  her  for  the  purchase  of  the  residue  of  the  term  for 
doO/.,  with  an  additional  300/.  for  the  fixtures,  making  a  total  of  850/.  A., 
on  hearing  of  this,  offered  the  executrix,  if  she  would  complete  her  con- 
tract with  him,  1,000/.  as  purchase-money,  and  indemnity  against  any 
proceedings  on  the  part  of  the  landlord.  She  accepted  the  offer,  and 
demised  the  premises  to  A.  for  the  whole  term  wanting  a  day :  Held, 

1.  That  the  original  agreement  (if  any)  with  A.  was  such  in  its  nature  and 
circumstances  as  not  to  be  of  any  validity  in  equity,  and  that  the  landlord 
was  entitled  to  specific  performance  of  his  agreement,  not  only  against  the 
executrix  but  against  A. 

These   were    two  appeals    from  a  decree  of   Yice-Ghancellor 
Stuart,  directing  the  specific  performance  of  an  agreement  under 
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Oooowix     the  following  circumstances,  as  appearing  upon  the  affidavits  in 
FiBLDwo.     support  of  and  in  opposition  to  a  motion  for  a  decree. 

By  an  indenture  of  lease  dated  the  19th  of  August,  1842,  the 
plainti£f  demised  to  James  Fielding  (since  deceased)"  the  Beulah  Spa 
Hotel,"  at  Norwood,  with  the  appurtenances,  for  twenty-one  years  ; 
and  by  another  indenture  of  lease,  dated  the  Slst  of  August,  1846, 
the  plaintiff  demised  to  James  Fielding  a  cottage  and  land 
[  *9i  ]  *adjoining,  with  the  appurtenances,  from  the  24th  of  June,  1846, 
for  the  term  of  sixteen  years  thence  next  ensuing. 

James  Fielding  died  on  the  8rd  of  March,  1851,  having  by  his 
will,  dated  the  8rd  of  February,  1849,  bequeathed  to  his  wife,  the 
defendant,  Eliza  Anne  Fielding,  all  his  leasehold  premises  at 
Norwood  during  her  life  or  widowhood,  with  power,  in  her 
discretion,  to  sell  and  dispose  of  all  and  every  or  any  of  the  same  ; 
and  he  appointed  her  sole  executrix  of  his  will,  which  she  proved 
on  the  20th  of  June,  1851. 

About  the  middle  of  July,  1852,  negotiations  were  entered  into 
between  Mrs.  Fielding  and  James  Franks  (another  defendant),  who 
was  the  owner  of  land  adjoining  the  demised  premises,  for  the 
purchase  by  him  of  the  "  Beulah  Spa  Hotel."  In  the  course  of  these 
negotiations,  Mr.  Franks  called  on  Mrs.  Fielding  at  the  hotel,  and 
she  then  told  him  that  she  would  soon  be  ready  to  treat  with  him. 

On  the  10th  of  August,  1852,  a  Mrs.  Bitchie,  who  was  a  relative 
of  Mr.  Franks'  wife,  and  was  staying  with  Mrs.  Fielding  at  the 
hotel,  sent  for  Mr.  Franks,  by  Mrs.  Fielding's  request,  with  a  view 
to  a  treaty  for  the  sale  of  the  lease.  He  accordingly,  on  that  day, 
called  on  Mrs.  Fielding  at  the  hotel,  and  had  an  interview  there 
with  her  in  the  presence  of  his  wife  and  Mrs.  Bitchie.  Mrs.  Fielding 
then  stated  to  him,  in  the  presence  of  his  wife  and  Mrs.  Bitchie, 
that  she  could  not  assign  the  lease  of  the  premises,  because  there 
was  an  express  clause  in  it  prohibiting  her  from  so  doing,  but 
that  she  could  give  him  an  underlease.  She  then  said :  ''  Well, 
Mr.  Franks,  I  am  now  quite  in  a  position  to  offer  you  the  place.  I 
I  *92  ]  am  a  woman  of  business,  and  ^shall  say  what  I  have  to  say  in  a 
few  words."  Mrs.  Fielding  then  asked  him  800Z.  for  the  under- 
lease, goodwill,  and  licences  and  premises.  Mr.  Franks  replied, 
"  Why  do  you  ask  more  than  was  named  before,  when  you  last 
talked  with  me  respecting  it  ?  "  "  Well,"  she  said,  "  what  will  you 
give  me,  Mr.  Franks?"  He  replied,  "I  would  give  what  was 
named  before,  namely,  800Z."  Mrs.  Fielding  then  said  she  hoped 
Mr.  Franks  would  give  her  more,  and  that  if  he  would  give  her 
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400^  she  would  immediately  consult  with  her  family,  and  let  him  Qoodwik 
know  the  result  in  half  an  hour.  On  his  agreeing  to  this,  fikldiko. 
Mrs.  Fielding  quitted  the  room.  In  about  half  an  hour  she 
returned,  and  told  him  that  he  should  have  the  premises.  She 
also  observed,  *'  Now,  you  quite  understand  that  I  cannot  assign 
the  lease,  but  I  can  grant  an  underlease,"  to  which  Mr.  Franks 
assented.  Some  further  conversation  then  ensued  between 
Mrs.  Fielding  and  Mr.  Franks  as  to  the  time  when  possession 
should  be  given  to  him  of  the  premises,  and  she  said  she 
thought  he  could  not  have  it  in  the  September  quarter,  but  that 
he  could  depend  on  it  at  the  half-quarter  between  Michaelmas 
and  Christmas. 

After  the  terms  of  the  arrangement  had  been  thus  settled 
between  Mrs.  Fielding  and  Mr.  Franks,  Mrs.  Fielding  informed 
him  that  Mr.  Comthwaite,  of  the  Old  Jewry,  was  her  solicitor; 
that  she  had  known  him  many  years,  and  would  give  Mr.  Franks  his 
address,  in  order  that  he  might  call  upon  Mr.  Cornthwaite.  She 
also  said  that  she  was  writing  to  Mr.  Cornthwaite  herself  upon  the 
matter,  so  that  he  might  get  forward  with  the  necessary  documents. 
At  the  conclusion  of  the  interview  she  said,  "  Now,  if  you  should 
like  to  renew  our  lease,  I  recommend  you  to  write  to  Mr.  Goodwin, 
the  landlord,  or  I  will  do  it  for  you." 

On  the  11th  of  August,  1852,  Mrs.  Fielding  wrote,  signed,  and        [  ^3  ] 
sent  to  Mr.  Comthwaite,  the  following  letter : 

"  Norwood,  August  11th,  1852. 
*'  Deab  Sib, — ^Last  night  I  settled  with  Mr.  Franks,  and  fear  I 
have  not  done  so  well  as  I  ought,  having  agreed  to  give  him  the 
lease,  fixtures  of  the  house,  stoves,  garden  boxes,  seats,  and  marquee, 
for  400i.  He  has  engaged  to  paint  and  thoroughly  repair.  The 
rain  has  prevented  my  coming  into  the  city  to-day,  but  I  will, 
if  possible,  to-morrow.  Perhaps  Mr.  Franks  may  call  on  you  before 
I  see  you,  and  he  is  so  dreadfully  sharp  to  deal  with  that  I  thought 
it  best  to  give  you  this  information.  Of  course,  he  knows  nothing 
about  the  mortgage,  which  I  must  pay,  therefore  there  is  no  occasion 
to  mention  it." 

On  the  12th  of  August,  1852,  Mr.  Franks  called  on  Mr.  Comthwaite 
at  his  offices  in  the  Old  Jewry,  and  had  some  conversation  with  him 
respecting  the  agreement  with  Mrs.  Fielding. 

On  the  evening  of  the  12th  of  August,  1852,  Mr.  Franks  again 
called  on  Mrs.  Fielding,  who  asked  him   whether   he  had  seen 
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Goodwin     Mr.  Cornthwaite,  and   whether  everything   was    right,   to  which 
FiEij>iNo.     ^^'  Franks  replied  that  he  had  seen  Mr.  Cornthwaite,  and  that  all 
was  settled,  or  to  that  effect. 

A  few  days  afterwards,  Mr.  Franks  called  on  Mr.  Cornthwaite 
again,  and  arranged  with  him  that,  as  his  solicitor  was  out  of  town, 
Mr.  Cornthwaite  should  act  as  his  solicitor  in  the  business.  A  draft 
of  the  proposed  underlease  from  Mrs.  Fielding  to  Mr.  Franks  was 
shortly  afterwards  prepared  by  Mr.  Cornthwaite. 
[  '94  ]  On  the  11th  of  August,  1862,  Mr.  Franks  wrote  and  *sent  a  letter 

to  the  plaintiff,  informing  him  that  Mrs.  Fielding  had  assigned  to 
Mr.  Franks  all  her  interest  in  the  hereditaments  and  premises. 

The  plaintiff,  by  his  affidavit,  deposed  that  he  was  much  surprised 
at  the  statement  contained  in  the  letter  from  Mr.  Franks.  He 
thereupon  entered  into  a  correspondence  with  Mrs.  Fielding,  to 
ascertain  from  her  what  had  actually  passed  between  her  and 
Mr.  Franks,  and  in  the  course  of  such  correspondence  the  plaintiff 
reminded  Mrs.  Fielding  that,  by  her  lease,  she  could  not  assign  the 
premises  without  the  plaintiff's  permission  in  writing. 

On  the  8rd  of  September  the  plaintiff  sent  to  Mrs.  Fielding  the 
following  letter : 

"  Hampton  Court,  Sept.  2nd. 

"  Dear  Madam, — Mr.  Franks  wrote  to  me  before  I  left  town  to 
say  he  had  settled  with  you  for  the  remainder  of  your  lease,  or 
rather  he  had  taken  it  off  your  hands,  and  that  he  wished  to  see 
me.  Since,  I  have  been  applied  to  by  a  stranger,  to  know  if  I  would 
let  him  a  renewal  of  the  lease,  provided  he  could  make  his  terms 
with  you. 

*'  I  shall  be  in  London  on  Saturday  morning,  and  will  meet 
Mr.  Franks  there,  at  any  place  he  should  appoint,  if  you  have  come 
to  an  arrangement  with  him  ;  but  be  so  good  as  to  send  me  a  reply 
to  this  by  return  of  post,  as  I  am  going  on  Saturday  morning  for  a 
few  days  into  Essex,  and  then  at  the  end  of  the  week  I  go  to 
Scarborough,  to  join  my  family  there,  and  may  not  be  back  for 
three  weeks ;  but,  as  far  as  I  am  concerned,  I  care  not  for  any 
haste  in  the  matter. 

'*  Faithfully  yours, 

"  W.  J.  Goodwin.'* 

[  95  ]  On  the  8rd  of  September,  Mrs.  Fielding  wrote  to  the  plaintiff  in 

reply  to  his  letter,  and  informed  him  (having  been  instructed  so  to 
do  by  Mr.  Franks)    that  Mr.  Franks  would  be  at   his   place   of 
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business,  14,  Little  Tower  Street,  on  the  following  day  between  the     Ooodwik 

hours  of  eleven  and  two.    The  plaintiff  however  did  not  go  thera        fibi^ino. 

On  the  24th  of  September  the  plaintiff  sent  to  Mrs.  Fielding  the 

following  letter : 

"  Hampton  Court,  28rd. 

"  Deab  Madam, — ^I  have  just  received  a  letter  from  Mr.  Franks, 
and  I  request  you  will  be  so  good  as  to  inform  me  if  you  have 
signed  a  written  agreement  with  him,  and,  if  so,  what  the  nature  of 
it  may  be. 

**  I  intend  going  to  town  in  the  morning,  and  shall  be  at  the 

"Burlington  Hotel,"  C!ork   Street,  at  twelve  o'clock,  where  you 

can  either  see  me  or  send  to  me.    I  really  hope  for  your  own  sake 

thai  jon  have  not  placed  yourself  in  the  unenviable  position  that 

Mr.  Franks  would  have  me  believe. 

"Yours  truly, 

"W.J.Goodwin. 
"  I  shall  be  away  from  home  for  ten  days  after  Sunday  next." 

On  the  24th  of  September,  Mrs.  Fielding  met  the  plaintiff  at  the 
**  Burlington  Hotel,"  in  company  with  her  then  intended  son-in-law, 
who  was  a  barrister.  Mrs.  Fielding  on  that  occasion  denied  that 
she  had  signed  any  agreement  with  Mr.  Franks.  Whether  she 
denied  having  entered  into  any  agreement  with  him,  or  said  that 
all  negotiations  between  her  and  Mr.  Franks  were  at  an  end,  was 
the  subject  of  conflicting  testimony.  Mrs.  ^Fielding  deposed  that  [  *96  ] 
she  then  informed  the  plaintiff  of  the  agreement  made  between  her 
and  Mr.  Franks  on  Tuesday  the  10th  of  August,  and  that  the 
plaintiff  inquired  what  sum  Mr.  Franks  had  offered  to  give ;  and 
that,  on  Mrs.  Fielding's  replying  4002.,  the  plaintiff  said  he 
supposed  she  would  be  contented  if  he  could  get  her  450Z.  or  500^ 
for  her  interest  in  the  premises.  Mrs.  Fielding  also  deposed  that 
on  the  8th  of  October  a  Mr.  Wm.  Thompson,  a  surveyor,  called, 
stating  that  he  did  so  by  the  direction  of  the  plaintiff,  and  examined 
the  state  of  the  repairs  of  the  "  Beulah  Spa  Hotel " ;  that  he,  after 
this  examination,  said  they  were  in  a  state  of  great  dilapidation,  and 
told  Mrs.  Fielding  that  the  plaintiff  might  eject  her  for  breach  of 
covenant  to  keep  in  repair.  That  he  asked  Mrs.  Fielding  what  she 
wanted  for  the  lease,  and  that  she  said  6002.  That,  being  alarmed 
at  what  was  said  by  Mr.  Thompson  as  to  the  plaintiff's  power  to 
eject  her,  she,  on  the  9th  of  October,  went  to  her  solicitors,  and 
requested  them  to  examine  the  covenants  in  the  lease  as  to  repairs, 
\rhieh   Mr.  Cornthwaite   did,   and   informed   her   that  the   lease 
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Goodwin  contained  a  positive  covenant  to  keep  in  repair,  for  the  breach  of 
FiEij>iNG.  ^hich  the  plaintiff  might  eject  her  without  any  compensation. 
That  on  the  27th  of  October,  Mr.  Thompson,  by  the  direction  of 
the  plaintiff,  bat  not  by  Mrs.  Fielding*s  direction,  or  with  her 
authority,  attended  at  the  "Beulah  Spa  Hotel"  with  an  agreement  in 
duplicate  ready  engrossed,  blanks  being  only  left  for  the  sum  to  be 
paid  by  the  plaintiff,  the  penalty  for  breach  of  agreement,  and  the 
dates  of  signing  and  for  giving  possession.  That  Mr.  Thompson 
filled  up  the  blank  left  for  the  purchase-money  in  the  agreement  so 
engrossed  by  inserting  the  sum  of  5502. 
[  *97  ]  By  this  memorandum  of  agreement,  which  was  dated  *the  27th 

of  October,  1852,  and  was  expressed  to  be  made  between  Mrs. 
Fielding  of  the  one  part  and  the  plaintiff  of  the  other  part,  Mrs. 
Fielding  agreed  to  sell  to  the  plaintiff,  for  the  sum  of  550Z.,  the 
messuages,  tenements,  hereditaments,  and  premises  comprised  in 
both  the  leases,  with  the  appurtenances  thereto  belonging,  for  all 
the  residue  of  the  terms  for  which  Mrs.  Fielding  held  the  same 
(being  ten  years  unexpired  from  Midsummer  Day  then  last)  at  the 
yearly  rent  of  1852.,  and  subject  to  the  covenants  in  the  leases  of 
the  said  hereditaments  contained,  and  also  to  sell  to  the  plaintiff 
the  goodwill  of  the  trade  carried  on  in  the  "  Beulah  Spa  Hotel " ;  and 
also,  by  good  and  effectual  assurances  in  the  law,  to  assign  the 
same  and  to  deliver  up  possession,  except  such  parts  thereof  as 
were  underlet,  to  the  plaintiff,  or  whom  he  might  appoint,  on  or 
before  the  2nd  of  December  then  next,  and  to  pay  and  clear  up  or 
make  an  allowance  for  all  rent,  taxes,  rates,  assessments,  and  gas 
rate  due  or  accruing  due  for  or  in  respect  of  the  premises,  to  the 
day  of  giving  possession,  and  to  make  good  or  allow  for  all  external 
damaged  windows ;  and  also  to  sell  to  the  plaintiff  all  the  furniture, 
fixtures,  and  effects  that  then  were  in  and  upon  the  said  premises 
mentioned  in  an  inventory  signed  by  Mrs.  Fielding,  together  with 
all  trade  furniture,  fixtures,  and  utensils  which  were  not  mentioned 
in  the  inventory,  but  then  were  on  the  said  premises,  at  the  sum  of 
8002. ;  and  also  to  sell  to  the  plaintiff  all  her  good  and  saleable 
stock  in  trade  (not  exceeding  the  quantities  and  at  the  prices 
therein  mentioned) ;  and  also  to  assign  to  the  plaintiff,  or  to  whom 
he  should  appoint,  at  the  time  aforesaid,  the  beer  and  other 
licences  for  the  hotel,  and  then  and  afterwards  to  do  all  such  other 
acts  and  things  as  might  be  necessary  in  order  to  obtain  a  legal 
protection  and  the  transfer  of  such  licences  to  the  plaintiff,  or 
whom  he  might  appoint. 
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Xdt^li  a&signTxient  ^w&s  then  prepared  by  the  plaintiff's  solicitors     OooDwnf 
and  aent  to  ttie  Eolicitors  of  Mrs.  Fielding,  and  was  on  or  about  the     fikldiho. 
Itii  ol  I>ecemV)eT,  1852,  finally  returned  to  the  solicitors  of  the        [98] 
p\am\i5,  approved  by  Messrs.  Comthwaite  and  Wilson  on  behalf 
olttra.¥\e\dmg.     It  was  afterwards  engrossed. 

Mr.  Ytttnka  deposed  that  having  heard  of  the  negotiations 
beUeen  Wie  plaintiff  and  Mrs.  Fielding,  he  consulted  his  solicitors, 
who  advised  Inm  that  in  consequence  of  his  not  having  obtained  a 
written  agreement  signed  by  Mrs.  Fielding,  he  would  have  great 
difficulty  in  compelling  the  performance  by  her  of  the  agreement, 
and  being  afraid  that  she  would  forthwith  surrender  the  premises 
to  the  plaintiff,  and  that  he  should  thereby  be  deprived  of  the 
benefit  of  his  agreement  with  her,  he  agreed  to  give  Mrs.  Fielding 
1,0002.  for  the  lease  and  to  give  her  a  bond  of  indemnity  against 
any  proceedings  on  the  part  of  the  plaintiff  if  she  would  perform 
her  agreement  with  Mr.  Franks. 

Accordingly,  on  the  16th  of  December,  1852,  Mrs.  Fielding 
execnted  to  Mr.  Franks  an  underlease  of  the  hotel  and  premises, 
and  delivered  to  him  the  fixtures,  furniture,  and  the  licences 
connected  with  the  hotel,  but  the  stock  in  trade  and  liquors  of 
Mrs.  Fielding  on  the  premises  were  not  purchased  by  him. 

On  the  previous  day  the  plaintiff's  solicitor  had  attended  at  the 
''Beolah  Spa  Hotel,"  at  Norwood,  with  the  engrossment  of  the 
assignment  to  the  plaintiff  for  her  execution,  but  found  that  she 
was  from  home. 

On  the  20th  of  December,  the  plaintiff  filed  the  bill  in  the 
present  suit,  which  after  stating  such  of  the  above  facts  as  related 
to  his  agreement  with  Mrs.  Fielding,  ^stated  that  the  plaintiff,  L  *^  1 
acting  upon  that  agreement,  and  relying  on  the  good  faith  of 
Mrs.  Fielding,  and  on  her  positive  assurances  that  all  negotiations 
between  her  and  Mr.  Franks  were  at  an  end,  did,  on  the  8rd  of 
November,  1852,  enter  into  an  agreement  with  Thomas  Masters, 
another  defendant,  whereby  in  consideration  of  1,250^.,  the  plaintiff 
agreed  to  grant  a  lease  of  the  premises  to  Mr.  Masters,  and  the 
trade  and  good  will  thereof  for  twenty-five  years  from  Christmas 
Day  then  next  at  the  yearly  rent  of  200^.,  and  subject  to  the 
covenants  in  such  lease  to  be  contained,  and  to  deliver  up  to 
Mr.  Masters  the  possession  of  the  premises  (except  such  parts 
thereof  as  were  underlet)  on  or  before  the  2nd  of  December  then 
next.  The  bill  further  stated  that  Mr.  Masters,  in  pursuance  and 
I>art  performance  of  the  lastly  mentioned  agreement,  had  paid  to 
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Goodwin  the  plaintiff  the  stun  of  2002.  in  part  of  the  purchase  money,  and 
Fielding,  insisted  on  his  right  under  his  agreement,  and  on  having  it 
specifically  performed  by  the  plaintiff. 

The  bill  also  stated  that  Mr.  Franks  had  on  many  occasions  by 
himself  or  his  agents  been  informed  by  the  plaintiff  or  his  agents 
of  the  existence  of  the  agreement  of  the  27th  of  October,  and  also 
of  the  agreement  with  Mr.  Masters,  and  had  admitted  the  validity 
thereof,  and  offered  to  pay  to  the  plaintiff  and  Mr.  Masters  a 
considerable  sum  of  money  for  the  purchase  of  their  rights  and 
interests  under  the  agreements.  The  prayer  was  for  a  specific 
performance  of  the  agreement  of  the  27th  of  October  against 
Mrs.  Fielding  and  Mr.  Franks,  and  that  the  underlease  to  the 
latter  might  be  declared  void  and  delivered  up  to  be  cancelled. 

By  the  plaintiff's  afidavit  in  support  of  the  motion  for  a  decree, 
he  deposed  that  shortly  after  the  memorandum  of  agreement  of 
[  '100  ]  the  27th  of  October,  1862,  had  been  *signed  by  Mrs.  Fielding,  full 
information  of  the  agreement  and  of  the  nature  and  contents 
thereof  was  given  by  the  plaintiff  or  his  solicitor  or  agent  to 
Mr.  Franks,  and  that  on  the  8rd  of  November  following  the  plaintiff 
received  the  following  letter  from  Mr.  Franks : 

"  14,  LiTTLB  Tower  Strbbt,  London, 

"  November  2nd,  1852. 
"Dear  Sir, — ^Tou  said  in  your  last  communication  that  you 
were  not  then  prepared  to  treat  with  me  for  the  '  Beulah  Spa 
Hotel,'  &c.  Knowing  that  you  have  now  the  whole  matter  entirely 
at  your  disposal,  I  shall  feel  much  obliged  by  your  letting  me  have 
the  first  offer.  I  think  I  shall  be  disposed  to  treat  with  you  on 
better  terms  than  any  one  else,  and  should  much  prefer  taking  it  of 
you.  I  make  this  communication  to  you  without  prejudicing  ray 
claim  against  Mrs.  Fielding,  which  is  in  the  hands  of  Messrs.  Daws 
&  Sons,  who  are  eminent  lawyers,  and  who  state  that  I  have 
without  doubt  a  good  case  against  her.  But  I  hope  that  satisfactory 
arrangements  may  be  made  with  you. 

"  I  remain, 

"Yours  faithfully, 

"  James  Franks.** 

The  decree  appealed  from  ordered  that  the  agreement  of  the 
27th  of  October,  1852,  should  be  specifically  performed  and  carried 
into  effect  It  declared  that  the  underlease  dated  the  16th  of 
December,  1862,  was  void,  and  ordered  that  the  same  should  be  set 
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aside ;  and  that  the  defendants,  Mrs.  Fielding  and  Mr.  Franks,  goodwix 
should  within  seven  days  after  the  service  of  that  order  upon  them,  fieJdiko. 
respectively  surrender  unto  the  plaintiff  the  hereditaments  and 
premises  comprised  in  and  agreed  to  be  assigned  by  the  memoran- 
dum of  agreement  of  the  27th  of  October,  1852,  such  surrender  to 
be  *settled  by  the  conveyancing  counsel  of  the  Court  in  rotation  in  [  MOi  ] 
case  the  parties  differed  about  the  same.  And  it  was  thereby 
ordered  that  the  plaintiff  should  be  let  into  possession  of  the 
"  Beulah  Spa  Hotel "  and  the  other  hereditaments  and  premises 
comprised  in  the  agreement  of  the  27th  of  October,  1852,  and  also 
into  possession  of  the  goods  chattels  and  effects  in  and  about  the 
hereditaments  and  premises  included  in  the  agreement  within 
seven  days  after  the  service  of  that  order  on  the  defendants 
Mrs.  Fielding  and  Mr.  Franks.  And  the  plaintiff  was  to  pay 
Mr.  Masters'  costs,  and  was  to  be  paid  his  own  costs,  and  those 
which  he  should  pay  Masters,  by  the  defendants  Mrs.  Fielding 
and  Mr.  Franks. 

From  the  whole  of  this  decree  the  defendants  Mr.  Franks  and 
Mrs.  Fielding  appealed  separately. 

Afr.  Daniel  and  Mr.  Bristowe^  for  the  plaintiff,  [contended  that 
there  wan  really  no  concluded  agreement  between  Mrs.  Fielding  and 
Mr.  Franks,  and  cited  Kennedy  v.  Lee(^\  Owen  v.  Thoma9(2)\ 
Morgan  v.  Holford  (3) ;  Potter  v.  Sanders  (4)] . 

Mr.  Malins  and  Mr.  W.  D.  Lewis  supported  the  appeal  of        [  102  ] 
Mrs.  Fielding,  and  submitted  that  as  an  executrix  she  could  not 
properly  accept  550Z.  when  by  Mr.  Franks'  offer  the  property 
appeared  worth  1,000Z. 

Mr,  Bacon  and  Mr.  Druce,  in  support  of  the  appeal  of 
Mr.  Franks,  contended  that  at  all  events  there  was  no  equity  against 
him.  He  had  only  accepted  from  Mrs.  Fielding  the  performance  by 
her  of  an  agreement  which  was  anterior  to  her  agreement  with  the 
plainiifiT.  (They  cited  Dawson  v.  EUis  (5),  Courtney  v.  Williams  (e), 
Higgins  v.  Scott  (7).) 

Mr.  Daniel  replied. 

Judgment  reserved. 

(1)  17  B.  R  1 10  (3  Mot.  441).  see  abo  Fuller  v.  BenneU,  62  E.  B.  162 

(2)  41  B.  B.  88  (3  My.  &  K.  353).  (2  Hare,  394). 

(3)  96  B.  B.  342  (1  8m.  &  G.  101).  (6)  64  B.  B.  403  (3  Hare,  539). 

(4)  77  B.  B.  1  (6  Hare,  1).  (7)  36  B.  B.  607  (2  B.  A  Ad.  413). 

(5)  21  B.  B.  227  (1  J.  &  W.  624); 
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GooDwiK     The  Lord  Justice  Enioht  Bruce: 

t. 
Fielding.         I  consider  the  first  question  in  this  case  to  be  whether,  apon  the 

j/ay9.  supposition  that  Mrs.  Fielding  had  not  entered  into  any  binding 
agreement  respecting  the  property  in  dispute  previously  to  the 
agreement  of  October,  that  agreement  is  one  of  which  the  specific 
performance  ought  to  be  enforced  at  the  instance  of  the  plaintiff. 

[  •los  ]  And  this  question  can  only,  I  think,  be  answered  in  the  *afl5rmative, 
unless  the  550/.  on  that  occasion  contracted  for,  was  not  then  a  fair 
and  suflScient  price  for  the  property,  sold  as  it  was  by  Mrs.  Fielding 
in  the  character  of  a  trustee.  My  impression,  however,  is  in  favour 
of  the  fairness  and  sufficiency  of  the  price  of  550i.,  which  indeed 
upon  the  evidence  there  is  no  other  ground  for  disputing  than  the 
increased  price  afterwards  obtained  from  Mr.  Franks,  namely  l,0OOZ. 
The  motives,  however,  and  circumstances  under  which  he  submitted 
to  pay  that  sum  are  sufficient  to  prevent  it  from  being  a  criterion  of 
value,  and  though  perhaps  Mrs.  Fielding  would  have  been  wrong  if, 
previously  to  the  agreement  of  October,  she  had  made  no  endeavour 
at  dealing  with  her  neighbour,  she  is  not  open  to  the  charge,  for  she 
had  tried  him  and  found  him  not  willing  to  give  more  than  400Z. ; 
not  willing  indeed  to  give  so  much ;  for,  though  he  had  consented 
to  that  amount,  it  was  after  a  struggle.  It  seems  to  me  that  Mrs. 
Fielding  was  uniformly  desirous  to  get  as  much  as  she  could,  and 
that  when  she  closed  with  Mr.  Goodwin  she  thought,  and  had  solid 
grounds  for  thinking,  4001.  the  utmost  sum  she  could  make  of  Mr. 
Franks.  It  was  therefore  in  my  opinion  clearly  not  incumbent  on 
her  to  apply  to  him  again,  or  to  give  him  notice  before  contracting 
with  Mr.  Goodwin.  The  price  of  5502.,  let  it  be  remembered,  was 
only  for  the  leasehold  property,  independently  of  fixtures,  of  furni- 
ture, of  utensils,  and  of  stock,  while  for  so  much  of  those  particulars 
as  the  additional  8002.  covered  I  see  not  the  least  reason  to  suppose 
that  price  too  small.  On  the  whole,  I  conceive  that  not  any  person 
interested  under  the  will  of  Mr.  Fielding  is  or  ever  was  entitled  to 
complain  of  the  contract  of  October,  or  to  be  dissatisfied  with  it  on 
account  of  the  price  or  otherwise,  notwithstanding  that,  after  it,  and 
with  the  knowledge  of  it,  Mr.  Franks  prevailed  with  himself  to  offer, 

[  'lOi  ]  and  Mrs.  Fielding  with  herself  to  accept,  the  1,000Z.  which  *he  is 
said  to  have  parted  with ;  my  conviction  being  that  she  never  would 
have  obtained  from  him  more  than  the  4002.  if  she  had  not,  after 
bringing  him  so  far,  made  a  contract  for  an  equal  or  a  larger  amount 
with  some  one  else.  I  think  that  it  would  be  wrong  and  mischievous 
to  create  or  encourage  such  a  notion  as  that  a  trustee  for  sale  may 
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a?oid  a  fair  and  an  unobjectionable  contract  by  entering  into  a     QooDwn 
subsequent  contract  for  a  higher  price.     The  consideration  of  660I.     Fivldiho. 
must  stand  or  fall  by  its  own  merits,  not  by  the  result  of  any  com- 
parison with  the  1,000/.,  and  is  in  my  judgment  maintainable. 

But  all  that  I  have  hitherto  said  is,  I  repeat,  on  the  supposition 
that  before  the  agreement  of  October,  a  contract  binding  on  Mrs. 
Fielding,  binding  her  in  equity,  I  mean  in  her  character  of  trustee 
under  her  husband's  wUl,  had  not  been  made  by  her  with  Mr. 
Franks.  And  how  does  that  matter  stand?  The  agreement  or 
alleged  agreement  of  August,  and  the  title  of  Mr.  Franks  under  it, 
have  upon  the  part  of  the  plaintiff  been  assailed  with  more  or  less 
success  or  plausibility,  on  various  grounds  of  which  I  mean  to  give 
an  opinion  upon  none,  except  in  connection  with  a  point  raised 
against  and  not  by  the  plaintiff.  For  the  difference  between  the 
considerations  to  which  a  contract  by  a  trustee  for  sale  is  liable,  and 
those  applicable  to  a  contract  by  a  vendor  absolutely  entitled  for  his 
own  benefit  to  the  produce  of  what  he  agrees  to  sell,  was  brought 
under  the  attention  of  the  yice-Ghancellor  and  of  ourselves  by  the 
plaintiff's  adversaries  or  one  of  them.  Mrs.  Fielding  was  not  solely 
interested  in  the  produce  of  the  property  in  controversy.  She  was 
a  trustee  for  sale,  but  had  no  adviser  in  the  transaction  of  August. 
The  persons  present  at  the  bargain  of  the  10th  (if  that  expression 
should  be  used)  were  herself  single  handed,  and  Mr.  Franks,  accom- 
panied  by  two  ladies  of  his  family.  It  was  not  a  business-like 
^transaction.  Nor  was  there  any  record,  note,  or  memorandum  of  [  ^106  ] 
it,  unless  so  far  (if  at  all)  as  Mrs.  Fielding's  letter  of  the  following 
day  to  her  solicitor  can  be  so  called.  I  assume  that  letter  to  be  well 
in  evidence  against  the  plaintiff.  I  assume  that  it  prevents  all 
resort  to  the  Statute  of  Frauds.  I  do  not  forget  that  she  wrote  it, 
apart  probably  from  Mr.  Franks,  when  very  possibly  nine  or  ten 
hours  or  more  had  passed  subsequently  to  the  interview  of  the  10th, 
and  she  had  had  time  to  reflect ;  still,  without  intending  any  impu- 
tation upon  Mr.  Franks,  I  must  say  that  neither  the  agreement,  if 
any,  of  the  10th,  nor  the  letter  of  the  11th,  nor  the  transaction  com- 
pounded of  the  two,  was,  in  my  opinion,  such  in  nature  and 
circumstances  as  to  be  of  any  validity  in  equity  against  the  testator's 
estate  otherwise  at  least  than  upon  the  condition  of  the  price  being 
equal  or  more  than  equal  to  the  value. 

The  4002.,  however,  was  not  merely  the  price  of  the  leasehold 
property.  It  extended  also  to  other  matters,  namely,  stoves, 
garden  boxes,  a  marquee,  seats  and  fixtures.    But  independently  of 

B.B. — ^VOL.  on.  4 
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GooDwiK  the  personal  chattels  incladed,  the  evidence  leads  in  my  judgment 
Fielding,  unavoidably  to  the  inference  that,  before  and  upon  and  continually 
after  the  10th  of  August,  the  leasehold  property  alone,  for  which 
on  that  day,  as  Mr.  Franks  and  Mrs.  Fielding  now  say,  he  agreed 
to  give  and  she  to  accept  400L,  or  so  much  of  that  amount  as 
ought  to  be  referred  to  the  leasehold  property,  was  worth  con- 
siderably more  than  400^.,  was  worth,  that  is  to  say  above  500/., 
upon  a  just  and  reasonable  estimate,  without  taking  into  account 
the  pressure  to  which  Mr.  Franks  (from  the  particular  convenience 
to  him  of  the  property)  was  capable  of  being  subjected ;  a  process, 
thought  by  so  many  persons  to  be  perfectly  consistent  with  their 
duty  towards  their  neighbour,  that,  in  moderation,  it  would 
f  *106  ]  perhaps  be  righteous  *over  much  to  blame,  or  not  indeed  rather 
to  expect  it,  in  a  trustee. 

My  opinion  accordingly  is,  that  if,  after  the  month  of  September 
there  had  been  no  dealing  of  any  kind  between  Mrs.  Fielding  and 
the  plaintiff,  or  between  Mrs.  Fielding  and  Mr.  Franks,  and  he 
had,  without  any  want  of  diligence,  filed  a  bill  against  her  for  a 
specific  performance  of  the  agreement  of  August,  submitting  to  take 
either  an  assignment  or  an  underlease  of  the  leasehold  property, 
and  proved  in  the  suit,  all  the  documents  and  facts  which  are 
established  by  the  evidence  in  this  cause  (so  far  as  possible  con- 
sistently with  the  assumed  absence  of  the  dealings  after  September 
with  Mr.  Goodwin  and  Mr.  Franks  respectively),  the  suit  would 
have  failed,  and  justly  failed,  if  opposed  by  her  upon  the  case  which 
she  had  to  adduce  against  it. 

For  these  reasons,  without  entering  more  at  large  into  the 
matter,  I  think  the  Yice-Ghangellob's  decree  substantially  right. 
It  will  be  as  well  in  point  of  form  to  vary  it  as  to  the  declaration  of 
Mr.  Franks'  deed  being  void  and  as  to  setting  it  aside.  This  no 
doubt  the  Yice-Ghancellor  himself  would  have  done  if  asked.  Mrs. 
Fielding  must  pay  the  plaintiff  the  costs  of  her  appeal,  not  so  I 
think  Mr.  Franks  of  his. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case, 
said  that  as  regarded  Mrs.  Fielding,  the  defence  was  that  the 
agreement  was  made  under  circumstances  involving  surprise  and 
undervalue,  but  that  no  sufficient  proof  of  undervalue  was  before 
the  Court,  for  the  subsequent  contract  with  Mr.  Franks  afforded  no 
proof  of  undervalue  under  the  circumstances  of  the  case.  If  it 
were  held  to  do  so,  every  trustee  might  defeat  an  agreement  by  a 
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subsequent  one  for  a  higher  amount.  In  ^support  of  Mr.  Franks' 
appeal,  Mrs.  Fielding's  letter  to  her  solicitor  had  been  relied  upon. 
Assuming  that  the  letter  was  a  sufficient  memorandam  in  writing, 
it  did  not  prove  such  an  agreement  as  this  Court  would  enforce 
against  a  trustee.  His  Lordship  doubted  whether  it  contained  a 
sufficient  description  of  the  property,  for  there  were  two  leases,  and 
the  letter  did  not  specify  to  which  it  referred.  In  the  next  place, 
the  letter  contained  these  passages :  "I  fear  I  have  not  done  so 
well  as  I  ought ; "  and  (speaking  of  Mr.  Franks), ''  He  is  so  dread- 
fully sharp  to  deal  with,  that  I  thought  it  best  to  give  you  this 
information."  It  might  well  be  doubted  whether  such  a  memo- 
randum could  be  enforced  against  a  trustee,  even  assuming  it  to  be 
sufficient  to  satisfy  the  provisions  of  the  Statute  of  Frauds.  But, 
independently  of  these  considerations,  the  evidence  proved  that  the 
agreement  with  Mr.  Franks  was  entered  into  in  such  circumstances, 
and  that  the  price  agreed  to  be  paid  was  such  that  the  Court  never 
would  have  enforced  the  specific  performance  of  that  agreement. 
There  was,  moreover,  Mr.  Franks'  own  letter  of  the  2nd  of 
November  (l),  speaking  of  the  plaintiff  as  having  the  property 
entirely  in  his  power. 

The  alteration  in  the  decree  suggested  by  Lord  Justice  Knioht 
Bruce  was  made,  and  Mrs.  Fielding's  appeal  was  dismissed  with 
costs,  Mr.  Franks'  appeal  without  costs. 


OOODWIK 

r. 
FiSLDINO. 

[  •107  ] 


In  be  FINCH. 
Ex  PARTE  BARTON. 

(4  D.  M.  &  G.  108—1 15 ;  S.  C.  22  L.  J.  Ch.  670.) 

A  mortgagor,  without  giving  six  montha*  notice,  requested  the  mort- 
gagee to  accept  payment  and  to  transfer  the  mortgage.  The  transfer  being 
executed,  the  mortgagee's  solicitors  refused  to  deliver  it  or  the  title-deeds  to 
the  mortgagor  without  payment  of  their  bill  of  costs.  The  mortgagoi^s 
solicitor  objected  to  items  amounting  to  less  than  91,  in  all,  but  paid  the 
full  amount  in  order  to  obtain  the  deeds :  Held,  that  the  above  were  not 
such  special  circumstances  as  to  subject  the  bill  to  taxation  after  payment 

SemUe^  that  one  of  the  special  circumstances  required  is  overcharge,  and 
that  an  item  objected  to,  not  because  the  business  was  not  done  or  because 
the  diarge  was  excessive,  but  because  the  liability  to  pay  it  is  disputed,  is 
not  such  an  overcharge  as  to  be  sufficient  ground  for  taxing  a  paid  bill. 

This  was  an  appeal  from  an  order  of  the  Mastbb  of  the  Bolls  (2), 
dismissing  with  costs  a  petition  for  the  taxation  of  a  bill  of  costs  of 

(1)  "  December  "    in    the    original         (2)  16  Beav.  585. 
x-^eport :  see  at  p.  46  above.— F.  P. 

4—2 


1853. 
May  3,  4.  9. 

Khiout 
Brucb, 

TORNKR, 
LJJ. 

[108] 
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In  re  the  roBpondents  Messrs.  Finch  and  Shepheard,  presented  after 
payment  of  the  bill.  The  following  statement  of  the  facts  of  the 
case  is  taken  from  the  judgment  of  the  Lord  Justice  Turnbr. 

The  petitioner,  Anne  Barton,  was  entitled  to  a  leasehold  estate, 
subject  to  a  mortgage  which  had  been  transferred  to  John  George 
King  and  Charles  Shepheard,  who  was  one  of  the  partners  in  the 
firm  of  Finch  and  Shepheard.  Messrs.  Finch  and  Shepheard 
acted  as  the  solicitors  of  the  mortgagees. 

In  the  month  of  December,  1862,  Mrs.  Barton  was  desirous  of 
having  the  mortgage  transferred  to  a  trustee  for  her.  The  draft 
of  a  deed  of  transfer  of  the  mortgage  to  a  Mr.  Hayward,  who 
appeared  to  have  been  a  solicitor,  was  accordingly  prepared,  and 
perused  and  approved  by  Messrs.  Finch  and  Shepheard  on  behalf 
of  the  mortgagees,  and  the  deed  was  engrossed  and  executed  by  the 
mortgagees.  When  the  draft  of  the  deed  of  transfer  was  left  with 
[  *109  ]  Messrs.  Finch  and  Shepheard  inquiry  was  *made  as  to  the  costs  of 
the*  transfer,  and  Mr.  Shepheard  was  told  that  they  would  be  paid, 
but  no  allusion  was  made  to  any  other  costs.  After  the  deed  of 
transfer  had  been  executed  by  the  mortgagees,  Messrs.  Finch  and 
Shepheard,  on  Saturday  the  18th  of  [December,  1862]  (i),  sent 
their  bill  of  costs,  (amounting  to  18Z.  148.  2d,,)  to  Mr.  Greatorex, 
the  agent  of  Mr.  Hayward,  and  an  appointment  was  made  for 
the  20th  of  [December]  (1),  to  complete  the  business.  The  bill 
delivered  included  other  costs,  (to  the  amount  of  between  6/.  and 
7/.,)  beyond  the  costs  of  the  mere  transfer.  Early  in  the  morning 
of  the  20th  of  [December]  (i),  Mr.  Hayward's  clerk  went  to  the 
office  of  Messrs.  Finch  and  Shepheard  and  saw  Mr.  Shepheard, 
and  the  amount  of  the  principal  and  interest  due  upon  the  mort- 
gage was  then  settled.  Mr.  Hayward*s  clerk  then  tendered  to 
Shepheard  the  amount  due  upon  the  mortgage,  with  lOL  for  the 
costs  of  the  transfer,  and  made  some  objections  to  the  bill  of  costs. 
Mr.  Shepheard  thereupon  inquired  of  the  clerk  on  whose  behalf  the 
tender  was  made,  and  was  told  by  the  clerk  that  it  was  made  both 
on  behalf  of  the  petitioner  Mrs.  Barton  (who  was. entitled  to  the 
equity  of  redemption)  and  of  Mr.  Hayward,  in  whose  name  the 
assignment  was  made.  Mr.  Shepheard  then  received  the  amoont 
tendered,  and  told  the  clerk  that  he  received  it  on  account  of 

(1)  In  the  original  report  in  Beavan  which   is   also    clearly  wrong.    The 

these  dates  are  stated  as  in  December,  proper  date  appears  to  be  December, 

1850,  which  is  clearly  a  mistake.    In  1852,  which  is  accordingly  substituted 

the  original  report  in  4  D.  M.  &  G.  here  in  the  text. — O.  A.  S. 
they  are  stated  as  in  January,  1853, 
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principal,  interest,  and  costs  ;  that  if  it  was  paid  on  account  of  the  in  re 
petitioner  Mrs.  Barton,  he  was  entitled  to  six  months'  interest,  in 
lien  of  notice,  and  that  if  it  was  paid  on  account  of  Hayward,  he 
was  not  bound  to  make  the  assignment  unless  his  costs  were  paid. 
Mr.  Shepheard  then  refused  to  take  less  than  the  full  amount  of 
the  costs,  and  retained  the  deeds  claiming  a  lien  for  the  balance. 
Afterwards,  at  a  later  hour  of  the  same  20th  of  [December]  (i), 
Mr.  Hayward*8  clerk  again  went  to  the  office  of  Messrs.  Finch  and 
Shepheard,  and  paid  the  balance  of  the  bill  of  costs,  8L  14«., 
without  in  terms  ^repeating  his  objections  to  the  bill,  but  he  [*no] 
either  then,  or  on  his  first  going  to  the  office  of  Messrs.  Finch  and 
Shepheard,  on  the  20th  of  December,  told  Mr.  Shepheard  that  he 
should  take  such  steps  in  consequence  of  Mr.  Shepheard's  refusal 
as  he  might  be  advised. 

Matters  stood  thus  until  the  15th  of  January,  when  Mr. 
Greatorex  wrote  to  Messrs.  Finch  and  Shepheard  stating  that  he 
was  instructed  on  Mrs.  Barton's  behalf  to  tax  the  bill,  but  propos- 
ing that  they  should  refund  the  8Z.  148.,  and  let  the  matter  rest. 
On  the  17th  of  January,  Messrs.  Finch  and  Shepheard  answered  Mr. 
Greatorex's  letter  refusing  to  re-open  the  matter,  but  at  the  same 
time  offering  to  deliver  a  more  detailed  bill  of  costs  if  it  was  desired. 

Under  these  circumstances  the  petition  for  taxation  was  pre- 
sented to  the  Master  of  the  Bolls  on  the  18th  of  February,  1858. 

Mr.  Coryy  in  support  of  the  appeal : 

There  are  three  grounds  on  which  the  taxation  ought  to  have 
been  directed.  First,  the  bill  was  paid  under  pressure,  as  the 
solicitors  would  not  deliver  up  the  deeds  unless  their  demands  had 
been  submitted  to,  and  the  six  months'  notice  would  have  been 
insisted  on,  so  that  the  transfer  could  not  have  been  completed. 
Secondly,  there  are  several  items  not  properly  chargeable  upon  a 
transfer  of  a  mortgage ;  and  thirdly,  the  payment  was  made  under 
protest.  It  would  be  most  unjust  if  a  mortgagor  could  not 
repossess  himself  of  his  deeds  at  once,  without  thereby  losing  all 
right  to  tax  an  exorbitant  bill.  He  referred  to  [Ex  parte 
Wilkifuan  (2),  Re  Wells  (3),  Re  Jones  (4),  and  other  cases]. 

Mr.  RoundeU  Palmer  and  Mr.  Batten  for  the  respondents,       [  m  ] 
cited  Re  Harrison  (6),  Re  Mash  (6),  Re  Broume  (7). 

(1)  See  note  on  previous  page.  (5)  76  E.  R  95  (10  Beav.  57). 

(2)  70  B.  R.  152  (2  CoU.  92).  (6)  92  B.  E.  314  (15  Beav.  83). 

(3)  68  R  R  132  (8  Beav.  416).  (7)  91  E.  E.  101  (15  Beav.  61;  1 

(4)  68  R  R  160  (8  Bear.  479).  D.  M.  &  Q.  322). 
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In  re  Mr.  Cory  replied. 

^"'^"  Judgment  reserved. 

May  9.       Xhb  Lobd  Justice  Enioht  Bbuce  : 

This  is  the  case  of  a  petition  for  taxation  of  a  bill  of  costs  after 
payment,  which  the  Master  of  the  Bolls  dismissed  with  costs.  The 
total  amount  of  the  bill  being  between  18/.  and  192.,  the  payment  is 
alleged  to  have  taken  place  under  pressure,  and  some  items  alleged 
to  be  objectionable  are  pointed  out,  but,  though  it  is  deposed  that 
the  petitioner  was  advised  that  some  specified  charges  were  not  fair 
and  proper,  and  advised  that  she  was  not  liable  to  pay  them,  and 
something  is  sworn  of  a  constant  intention  to  pay  what  was  fair  and 
reasonable,  I  find  not  any  statement,  upon  affidavit,  which  I  can 
read  as  being  either  formally  or  substantially  a  statement,  even  as 
to  belief,  that  any  one  of  the  charges  is  unjust  or  improper,  or 
would  upon  taxation  be  disallowed  or  diminished,  nor  upon  the  bill 
and  the  evidence  do  I  see  any  ground  for  thinking  it  likely  or  even 
possible  that  taxation  could  reduce  the  bill  to  so  low  an  amount  as 
10{. ;  in  saying  which  I  lay  no  stress  against  the  petitioner  on  the 
ofifer  made  upon  her  part,  before  the  quarrel  had  ripened  into 
litigation.  I  am  of  opinion,  therefore,  clearly,  that  the  whole 
matter  in  contest  here  is  not  nor  ever  was  so  much  as  9/.,  and 
consequently,  if  the  bill  was  too  high,  still  the  presentation  of  the 
original  petition  was  necessarily  an  imprudent  measure. 
[  •112  ]  Not  only,  however,  do  I  think  it  uncertain  whether  so  *much  as 

a  sixth  of  the  bill  would  on  taxation  be  struck  ofif,  but  I  am  not 
satisfied  that  the  payment  was  made  under  what  ought  to  be 
deemed,  in  the  circumstances  of  the  case,  pressure.  It  was  not 
made  without  professional  intervention  and  professional  assistance 
on  the  petitioner's  part,  though  her  solicitor  or  his  clerk  certainly 
objected  to  the  amount  expressly.  The  deeds  were  refused  to  be 
delivered  unless  on  full  payment.  But  the  petitioner  does  not 
seem  to  have  been  in  difficulties,  or  under  any  distress  or 
embarrassment.  She  was  paying  ofif  the  mortgage,  though  the 
transaction,  at  her  request,  took  the  form  of  a  transfer  to  a  trustee 
for  her, — and  there  was  a  question  reasonably  or  unreasonably 
raised,  whether  the  mortgagees  might  not  even  at  the  last  or  nearly 
at  the  last  moment,  insist  on  six  months'  notice  or  six  months' 
interest,  and  decline  making  a  transfer,  keeping  alive  the  debt  on 
the  whole. 

If  not  too  small  and  trifling  a  case,  if  not  clear  against  the 
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petitioner,  this  is  at  least  too  doabtfal  a  case  to  render  it  proper        in  r« 
for  us,  ia  my  opinion,  to  disturb  what  the  Mastbb  of  thb  Bolls         '^^"' 
has  done. 

The  Lobd  Justice  Turner,  after  stating  the  circumstances  of  the 
case  as  above  detailed,  said  : 

It  is  to  be  observed  in  the  first  place,  that  no  case  is  made  by 
this  petition  for  the  purpose  of  showing  that  the  mortgagees  were 
not  entitled  to  the  six  months'  interest  in  lieu  of  notice,  which 
was  claimed  by  Mr.  Shepheard,  or  that  they  were  bound  to  transfer 
to  Mr.  Hayward  upon  any  other  terms,  and  the  petitioner  by  the 
payment  of  the  small  amount  of  costs  which  is  in  question,  has 
had  at  least  the  benefit  of  this  right  on  the  part  of  the  mortgagees 
not  being  insisted  upon.  If  she  had  not  paid  the  61.  14«.,  this 
right  might  have  been  insisted  *upon,  and  for  all  that  appears  on  [  *n3  ] 
this  petition  have  been  maintained  by  the  mortgagees.  The  case, 
therefore,  in  this  respect  is  by  no  means  favourable  to  the  petition. 
By  payment  of  tlie  bill,  she  has  secured  to  herself  a  benefit  at 
the  expense  of  the  mortgagees,  and  she  is  now  endeavouring  to 
undo  the  payment  by  means  of  which  she  acquired  the  benefit. 

It  is  further  to  be  observed  that  this  petition  and  the  affidavits 
by  which  it  is  supported  are  most  guardedly  prepared.  It  does 
not  appear  either  from  the  petition  or  from  the  affidavits  what  was 
the  objection  taken  by  Mr.  Hayward's  clerk  to  the  bill  of  costs, 
upon  the  20th  of  December.  From  what  does  appear,  I  strongly 
suspect  that  his  objection  was,  not  that  the  costs  in  question  were 
not  due  from  the  petitioner,  or  that  the  charges  were  unreasonable, 
but  that  they  were  not  costs  which  the  petitioner  was  bound  to  pay 
upon  the  transfer  of  the  mortgage ;  and  if  this  was  the  objection,  it 
was  clearly  wrong,  as  the  mortgage  was  to  be  transferred  in  trust 
for  the  petitioner.  What  pretence  was  there  for  taking  the  deeds 
out  of  the  hands  of  these  solicitors,  leaving  any  costs  which  were 
due  to  them  by  the  petitioner  unpaid  ? 

If  it  had  been  necessary  to  decide  this  case  upon  either  of  these 
points,  I  should  have  hesitated  long  before  making  an  order  for 
taxation,  but  there  is  another  point  in  the  case,  which  appears  to 
me  to  be  decisive  against  the  petitioner.  Special  circumstances 
are  always  necessary  to  found  an  order  for  the  taxation  of  a  bill 
after  payment,  and  it  has  been  held,  and  in  my  opinion  most 
properly  held,  in  all  the  cases  that  whatever  other  special  circum- 
stances may  be  required  to  ground  the  order  for  taxation  after 
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payment,  there  mast  at  least  be  proof  that  *there  are  overcharges 
in  the  bill,  whether  amounting  to  fraud  or  not  is  not  material  to 
the  present  case.  Now  the  allegation  of  this  petition  (and  the 
affidavits  in  support  of  the  petition  follow  the  allegation)  is  simply 
this,  that  the  items  and  charges  which  are  complained  of  are  not 
such  as  the  petitioner  was  bound  to  pay  upon  the  transfer  of  the 
mortgage,  not  that  the  business  to  which  the  items  refer  was  not 
done,  or  that  if  done,  the  charges  for  it  were  unreasonable ;  and,  so 
far  from  there  being  any  proof  of  these  essential  circumstances, 
there  is  evidence,  in  opposition  to  the  petition,  that  if  a  detailed 
bill  had  been  made  out,  the  charges  would  have  exceeded  the 
amount  of  the  item  particularly  complained  of. 

In  this  state  of  circumstances  I  think  it  was  the  clear  duty  of  the 
Court  to  refuse  the  order  for  taxation,  and  that  this  petition  of 
appeal  must  therefore  be  dismissed. 


ISS.*). 
May  26, 27, 

28,  HO. 
JuM  1, 28. 

Knight 
Bbucr, 

TURNEBf 

L.JJ. 
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The  SHEEWSBURY  and  BIRMINGHAM  RAILWAY 
COMPANY  V.  The  LONDON  and  NORTH 
WESTERN  RAILWAY  COMPANY. 

(4  D.  M.  &  G.  115—136.) 

A  bill  in  Parliament  to  authorise  a  Bailway  Company  to  grant  a  lease  in 
perpetuity  to  another  Bailway  Company  of  certain  projected  lines  was 
opposed  by  a  third  Bailway  Company,  who  withdrew  their  opposition  on  an 
agreement  being  come  to  that  during  the  continuance  of  any  lease  to  be 
authorised  by  the  Act  the  Companies  should  participate  in  portions  of  each 
other's  profits,  and  that  the  two  former  Companies  should  not  take  traffic 
on  specified  portions  of  their  lines : 

Held,  that  the  agreement  was  tdtra  vires,  and  ought  not  to  be  decreed  to 
be  specifically  performed. 

The  directors  of  a  Bailway  Company  are  trustees  (in  an  important  sense 
of  the  word)  of  their  statutory  powers,  and  an  agreement  entered  into  by 
the  Company  amounting  to  a  breach  of  trust  will  not  be  enforced  to  the 
prejudice,  or  not  according  to  the  views  of  all  or  some  of  the  shareholders, 
at  the  instance  of  parties  cognisant  of  the  circumstances. 

[Affirmed  on  appeal  as  reported  in  6  H.  L.  C.  118 — 141, 
where  the  facts  of  the  case  and  the  various  proceedings  in  the 
extensive  litigation  between  these  Companies  are  set  out  at  length. 
Some  general  observations  of  the  Lobds  Justices  upon  the  points 
mentioned  in  the  above  head-note  may  be  conveniently  retained 
here.  To  make  these  observations  intelligible  it  will  be  sufficient 
to  state  here  that  the  agreement  in  question,  referred  to  in  the  head- 
note,  was  entered  into  by  the  directors  of  the  defendant  Company 
in  May,  1847,  and  was  subsequently  embodied  in  a  contract  under 
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the  seal  of  the  defendant  (Company  in  October,  1847.  Both  these  shbkwsbcbt 
docaments  are  set  oat  at  length  in  the  report  of  the  case  in  bibminoham 
6  H.  L.  C.  at  pp.  115  to  119.  Railway  Co. 

London 
In  the  course  of  his  jadgment  Knight  Bruce,  L.J.,  made  the    ^^^^^^f 
following  observations  referring  to  that  deed :]  .         Railway  Co. 

Not  every  deed  executed  by  a  corporation  is  enforceable  against  [  120  ] 
it  in  equity,  or  even  at  law.  The  deed  of  a  corporation  may  be  vitra 
vires,  and  so  ineffectual,  though  not  in  any  other  sense  illegal. 
And  in  a  court  of  equity  at  least  the  manner  of  entering  into  the 
agreement  intended  to  be  carried  into  execution  by  the  deed,  the 
character  and  position  of  the  persons  by  whom  the  agreement  was 
made,  its  circumstances,  and  the  authority  and  direction  under 
which  the  common  seal  was  affixed,  may  all  be  material  upon  a 
question  whether  the  deed  shall  have  effect  given  to  it.  The  deed 
in  dispute  here  had  the  common  seal  of  the  London  and  North 
Western  Railway  Company  affixed  to  it  by  the  order  and  authority 
of  its  directors,  that  is,  the  delegated  managers  of  its  afiiairs,  who 
caused  this  to  be  done  for  the  purpose  of  carrying  into  effect  by 
the  deed  an  agreement  which  they  had  taken  upon  themselves  as 
on  behalf  of  the  Company.  But  the  directors  of  a  Company  such 
as  the  London  and  North  Western  Railway  Company  are  in  a  sense, 
in  no  unimportant  sense,  trustees  of  their  functions  and  powers  for 
the  shareholders,  and  perhaps  also  for  society  at  large ;  certainly, 
however,  for  the  shareholders ;  and  if  directors  thus  circumstanced 
enter  into  a  contract  amounting  to  a  breach  of  trust  as  between 
themselves  and  those  for  whom  they  are  trustees,  it  would  be 
contrary  to  the  principles  and  practice  of  this  jurisdiction  to  be 
active  in  enforcing  it  in  a  manner  possibly  prejudicial  to  the 
interests  or  not  agreeable  to  the  views  of  all  or  some  of  *the  cestuis  [  *121  ] 
que  trustent,  at  the  instance  of  persons  cognizant  throughout  and 
from  the  beginning  of  the  true  nature,  character,  and  circumstances 
of  the  agreement. 

The  original  plaintiffs  must,  I  think,  for  every  purpose  now 
material,  betaken  to  have  been  throughout  and  from  the  beginning 
cognizant  of  the  true  nature,  character,  and  circumstances  of  the 
contracts  of  May  and  October,  1847.  Did,  then,  each  or  either 
document  amount  to  a  breach  of  trust  as  between  the  directors  of 
the  London  and  North  Western  Railway  Company  and  those  for 
whom  they  were  trustees.  Was  it  as  between  them  justifiable  and 
proper  conduct  in  the  directors  to  affix  the  common  seal  of  the 
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Company  to  such  an  instrument  as  that  of  October,  or  enter  into 
such  an  agreement  as  that  of  May  ?    This  is  a  question  which  of 
course  cannot  be  answered  without  considering  the  effect  of  each  if 
valid.    What  was  the  effect  of  each  if  valid  ?    The  effect  was,  I 
apprehend,  to  create  a  partnership,  determinable  only  at  the  option 
of  the  Shrewsbury  and  Birmingham  Railway  Company,  but  other- 
wise permanent,  between  that  Company  and  the  London  and  North 
Western  Railway  Company — ^a  partnership  possibly  of  a  particular 
and  limited  kind,  but  still  a  partnership.    The  effect  was  materially 
to  interfere  with  and  vary  the  rights  of  the  latter  Company,  and 
necessarily  therefore  of  its  shareholders,  in  respect  of  a  portion 
very  far  from  merely  nominal  of  the  gross  receipts  of  their  business 
and  property.    It  was  to  divert  so  much  of  the  funds  of  the  Company 
properly  applicable  for  the  purposes  of  their  current  expenses  and 
of  dividends  into  a  different,   an  irregular,  and   an  illegitimate 
channel.     It  was  to  give  up  six  or  seven  thirteenths  of  the  gross 
receipts  of  no  inconsiderable  portion  of  their  business  to  another 
Company,  in  exchange  for  an   uncertain  amount  of   money,    an 
amount  that  might  possibly  *be  an  equivalent — possibly  more  than 
an  equivalent,  but  possibly  less — in  exchange,  namely,  for  six  or 
seven  thirteenths  of  the  gross  receipts  of  the  business,  or  a  great 
part  of  the  business,  of  that  other  Company  on  the  whole  or  a 
portion  of  a  railway  of  its  own.     How  could  such  a  bargain  as  this 
be  within  the  proper  functions  of  either  set  of  directors?    Whatever 
their  intentions  and  belief  in  point  of  fact,  they  must,  for  every 
purpose  of  such  litigation  as  the  present,  be  taken  to  have  entered 
into  the  contract  of  October,  as  well  as  the  agreement   of    the 
preceding  May,  with  knowledge  that  they  were  on  each  side  com- 
mitting and  participating  in  a  breach  of  trust ;   dealing,  that  is, 
with  the  property  and  rights  of  others  confided  to  their  care  and 
management   in  a  manner  exceeding  the  authority  given,    and 
departing  from  the  confidence  reposed.     I  think  therefore,  that, 
whether  the  whole  or  any  part  of  the  agreement  of  May  is  legally 
valid  or  legally  invalid,  and  whether  the  contract  of  October  is 
legally  valid  or  legally  invalid,  wholly  or  in  part,  this  Court  ought 
not  to  lend  its  assistance  to  enforce  or  act  upon  the  first  clause  of 
the  agreement  of  May  (i),  or  the  first  or  second  clause  of  the  agree- 
ment of  October  (2). 


(1)  This  clause  provided  for  the 
proposed  division  of  profits  meutioned 
in  tiie  head-note. 


(2)  These  clauses  were  passed  to 
give  effect  to  the  intended  divisioii  of 
profits. 
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[The  Lord  Justice  Turner  also  made  the  following  general  Shbbwsbuby 
observations  upon  the  limited  powers  of  Companies  created  by  birminoium 
Act  of  Parliament  for  special  purposes :]  Railway  Co. 

In  determining  questions  of  this  nature  courts  of  justice,  as  I    andNobth 
apprehend,  are  bound  to  consider  not  what  in  their  judgment  may  r^^^J^o 
be  most  for  the  interest  of  the  public,  but  what  was  the  scope  and        [  132  j 
object  of  the  law  which  is  said  to  be  infringed  or  attempted  to  be 
infringed.     What  we  have  here  to  consider,  therefore,  is  what  was 
the  scope  and  object  of  the  Acts  of  Parliament  from  which  these 
Companies  and  other  Railway  Companies,  for  there  is  nothing  in 
this  respect  peculiar  to  these  Companies,  derive  their  powers.    The 
great  undertakings  of  these  Companies  could  not  be  carried  out  by 
private  enterprise,  and  Parliament  has  therefore  with  a  view  to  the 
public  good  authorized  the  constitution  of  large  bodies  acting  by 
directors  for  the  purpose  of  carrying  them  out ;  but  these  bodies 
have  no  existence  independent  of  the  Acts  which  create  them,  and 
they  are  created  by  Parliament  with  special  and  limited  powers 
and  for  limited  purposes.     Whether  Parliament  has  wisely  limited 
their  power  or  the  purposes  of  their  incorporation  is  not  for  us  to 
consider.     The  fact  of  their  being  endued  with  such  powers  and 
incorporated  for  such  purposes,  only  shows  that  Parliament  did 
not  think  fit  to  intrust  them  with  more  extended  powers,  or  *to       [  *1H3  ] 
incorporate  them  for  other  purposes ;   and  when,  therefore,  they 
exceed  or  attempt  to  exceed  their  powers,  or  to  go  beyond  the 
limits  of  their  incorporation,  they  are  acting  in  contravention  of 
the  law  which  created  them,  and  in  opposition  to  what  courts  of 
justice  are  bound  to  consider  to  have  been  the  object  of  Parliament 
in  their  creation.    Again,  Parliament  has  given  these  Companies 
powers  to  interfere  with  private  property,  and  has  empowered  them 
to  levy  tolls,  and  it  has  protected  the  public  against  any  undue 
interference  on  their  part  with  private  property,  and  has  secured 
to  the  public   the  benefit  of  their  expenditure  by  limiting  and 
restricting  their  powers  ;  and  how  is  it  consistent  with  the  protec- 
tion thus  thrown  around  the  public  by  Parliament  that  they  should 
be  permitted  to  transgress  the  limits  which  Parliament  has  thus 
imposed  for  the  public  security  ? 

These  are  the  principles  or  some  of  the  principles  which,  as  I 
think,  must  be  applied  to  this  case,  considered  with  reference  to 
the  question  of  public  policy ;  and  I  will  now  consider  what  is  the 
effect  of  the  agreement  which  has  been  entered  into  between  these 
parties,  and  whether  it  contravenes  those  principles.     The  effect  of 
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this  agreement,  as  I  understand  it,  is — That  the  Shrewsbury  and 
Birmingham  Company  are  to  receive  seven-thirteenths  of  what  shall 
be  determined  by  auditors  to  be  the  due  proportion  of  the  whole 
monies  received  by  the  London  and  North  Western  Company  for 
the  carriage  of  any  passengers  or  goods  from  Shrewsbury  or 
Wellington  or  any  intermediate  place  to  Bugby  or  to  the  south 
of  Bugby,  which  is  attributable  to  the  distance  from  the  point  of 
departure  to  Stafford,  and  that  the  London  and  North  Western 
Company  are,  on  the  other  hand,  to  receive  six-thirteenths  of  what 
shall  be  determined  by  auditors  to  be  the  due  proportion  of  the 
whole  ^monies  received  by  the  Shrewsbury  and  Birmingham  Com- 
pany for  the  carriage  of  any  passengers  or  goods  from  Shrewsbury 
or  Wellington  or  any  intermediate  place  to  Bugby  or  the  south  of 
Bugby,  which  is  attributable  to  the  distance  from  the  point  of 
departure,  to  Wolverhampton,  and,  applying  to  this  agreement  the 
principles  to  which  I  have  referred,  it  must  be  asked  where  are  the 
powers  of  the  Companies  to  enter  into  such  an  arrangement  ? 

It  cannot  I  think  be  denied  that  they  could  not  alienate  the 
whole  of  their  tolls ;  upon  what  principle  then  can  they  alieDate 
the  tolls  on  a  given  portion  of  their  line,  or  any  portion  of  such 
tolls?  It  is  said  that  this  is  merely  a  matter  of  arrangement ;  but 
it  is  not  less  an  alienation  because  it  is  a  matter  of  arrangement. 

Again,  these  Companies  are  incorporated  with  reference  to  the 
carriage  of  passengers  and  goods  between  particular  places  ;  where 
is  their  power  to  contract  for  an  interest  in  the  carriage  of  pas- 
sengers and  goods  between  other  places  ?  It  was  urged  indeed  on 
the  part  of  the  appellants  that  these  Companies  were  not  bound 
to  be  carriers  at  all,  but  that  circumstance  does  not  appear  to 
me  to  help  the  argument,  for  this  agreement  proceeds  upon  the 
assumption  of  both  parties  being  carriers,  and  even  if  it  did  not  I 
see  nothing  in  the  circumstance  of  the  parties  not  being  bound  to 
carry  which  could  warrant  their  entering  into  such  an  arrangement 
as  this. 

It  was  then  said,  however,  that  although  these  considerations 
might  affect  the  question  as  to  what  has  been  termed  the  through 
traffic,  the  subject  of  the  iirst  and  second  clauses  of  the  agreement, 
they  could  not  apply  to  what  has  been  called  the  local  traffic,  the 
subject  of  the  third  clause  of  the  agreement;  but  I  think  *this 
argument  will  not  avail  the  appellants.  Assuming  that  these 
Companies  are  not  bound  to  be  carriers,  I  very  much  doubt 
whether,  being  carriers,  they  can  legally  stipulate  that  they  \rin 
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not  carry  between  particular  places  on  their  lines  ;  bat  even 
assuming  that  they  can,  I  think  that  this  agreement,  being  in 
other  respects  obnoxioas  to  public  policy,  cannot  be  enforced  in 
this  respect. 

Much  stress  was  laid  in  the  argument  upon  the  circumstance  ot 
the  respondents  having  obtained  the  consideration  for  the  agree- 
ment by  the  withdrawal  of  the  opposition  to  the  bill ;  but  when 
this  Court  refuses  to  interfere  upon  principles  of  public  policy  it 
acts  with  reference  to  the  interests  of  the  public,  and  not  with 
reference  to  the  conduct  of  individuals,  and  I  do  not  think,  there- 
fore, that  we  should  be  justified  in  relieving  the  appellants  upon 
this  particular  ground.  The  appellants  when  they  agreed  upon 
terms  to  withdraw  their  opposition  to  the  leasing  bill  should  have 
taken  care  that  the  terms  were  not  such  as  to  infringe  the  law. 


Shbewbburt 

▲MD 

Birmingham 
Kailwat  Co. 
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UARKISON     V.     The     MAYOR,     ALDERMEN,     and 
BURGESSES  of  the  TOWN   of   SOUTHAMPTON 

AND   OtHEBS. 

(4  D.  M.  &  G.  137—163.) 

On  a  question  of  legitimacy  there  were  in  evidenoe  a  sentence  of  nullity 
of  a  marriage  of  a  minor  for  want  of  her  father's  consent,  and  a  statement 
in  the  parish  register  that  the  marriage  took  place  hy  licence  with  the 
consent  of  the  mother  of  the  bride,  but  saying  nothing  as  to  the  father's 
consent.  There  was,  however,  evidence  leading  to  the  conclusion  that  the 
sentence  had  been  obtained  by  collusion  between  the  husband  and  wife, 
and  that  the  father  had  been  aware  and  did  not  disapprove  of  the  match : 
Held,  fifty  years  after  the  date  of  the  sentence  of  nullity,  that  the  marriage 
ought  to  be  presumed  valid. 


1853. 
June  2, 3, 13. 


SIMPSON  V.   CHAPMAN  (1). 

(4  D.  M.  &  Or.  164—175.) 

A  testator  was  a  member  of  a  partnership  at  will  in  a  Bank,  without  any 
provision  entitling  the  executor  of  a  deceased  partner  to  an  interest  in  the 
goodwill  of  the  concern.  The  credit  in  which  the  Bank  was,  rendered 
capital  imnecessary,  and  at  the  testator's  death  the  property  of  the  concern 
exceeded  its  babilities  by  a  very  small  amount,  the  testator's  share  in 
which  was  far  exceeded  by  the  balance  due  from  him  to  the  Bank  on  his 
private  account,  as  a  customer.  After  his  death  his  two  surviving  partners 
(one  of  whom  was  an  executor  of  the  testator)  admitted  into  the  firm  the 
testator's  son,  who  was  also  an  executor,  but  who  was  not  admitted  into 
the  firm  in  that  character,  and  the  business  continued  to  be  carried  on 

(1)  ry$e  V.  Fatter  (1»74)  L.  E.  7  H.  L.  318,  44  L.  J.  Ch.  37,  27  L.  T. 
774,  23  W.  E.  365. 


1853. 
June  22, 23. 

Knioht 
Bruce, 

TUBNBR, 

L.JJ. 
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Simpson  without  any  separation  or  appropriation  of  the  partnership  assets  as  thej 

^'  existed  at  the  testator's  death.    In  a  suit  against  the  executors  for  the 

Chapman.  administration  of  the  testator's  estate :  Held,  that  the  son  was  not  account- 

able to  the  testator^s  estate  for  the  share  of  the  profits  which  he  had  received 
as  a  partner  in  the  Bank  since  the  suit  did  not  make  the  other  surviving 
partner  of  the  testator  a  defendant,  and  the  propriety  or  validity  of  the 
son's  admission  as  a  partner  in  his  private  and  individual  capacity  could  not 
be  questioned  in  the  absence  of  the  other  surviving  partner. 

These  w^e  two  appeals  from  a  portion  of  a  decree  of  Yiee- 
Chancellor  Stuabt  in  a  suit  for  administering  the  assets  of  a 
testator  named  Thomas  Simpson,  who  for  some  years  previously  to, 
and  at  the  time  of  his  death,  carried  on  the  business  of  a  banker  at 
Whitby,  in  co-partnership  with  John  Chapman,  one  of  the  defen- 
dants, and  Abel  Chapman,  under  the  firm  of  Simpson,  Chapman  & 
Co.  The  partnership  was  one  at  will  and  had  subsisted  for  several 
years,  but  without  any  articles,  the  profits  being  equally  divided 
between  the  partners,  and  there  being  no  stipulation  as  to  the 
share  of  a  deceased  partner  in  the  goodwill  of  the  concern. 

By  his  will  dated  the  20th  of  April,  1843,  the  testator  gave  all 
his  residuary  personal  estate  (which  included  whatever  interest  he 
had  in  the  Bank)  to  the  defendants  John  Chapman,  Henry  Simpson, 
and  Thomas  Brodrick  Simpson,  in  trust  for  his  sons  the  defendants, 
Henry  Simpson,  Thomas  Brodrick  Simpson,  and  the  plaintifif  George 
Simpson,  in  equal  shares  absolutely,  and  the  testator  appointed 
John  Chapman,  Henry  Simpson,  and  Thomas  Brodrick  Simpson, 
executors  in  trust  of  his  will.  The  testator  died  on  the  26th  of 
May,  1843. 
[  *155  ]  Thomas  Brodrick  Simpson  did  not  take  an  active  part  *in  the 

executorship,  but  left  the  administration  of  the  testator*s  estate  to 
the  defendants,  John  Chapman  and  Henry  Simpson. 

The  bill  [stated]  : 

That  each  of  the  partners  in  the  Bank,  viz.,  the  testator  and 
Abel  Chapman  and  John  Chapman  had  private  current  accounts 
with  the  firm,  in  respect  of  which  various  sums  were  from  time  to 
time  standing  to  their  credit  or  debit  as  the  case  might  be,  and  in 
respect  of  which  they  were  treated  and  considered  as  ordinary 
customers  of  the  Bank. 

That  each  of  the  partners  was  entitled  to  one-third  of  the  assets 
of  the  partnership,  and  liable  to  the  payment  of  one-third  of  the 
liabilities  thereof,  and  that,  except  such  interest  in  the  assets  of  the 
Bank,  neither  of  the  partners  had  any  capital  therein. 

That  the  value  of  the  assets  of  the  partnership  at  the  testator's 
death  and  for  some  time  previously  thereto  exceeded  the  amount  of 
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all  its  liabilities  by  a  comparatively  small  amount,  and  that,  in  fact,      Simpson 
as  the  Bank  was  from  the  well-known  wealth  of  its  partners  in  good     chapman. 
credit,  it  was  unnecessary  that  the  partners  should  retain  therein 
any  considerable  surplus  of  assets  above  its  liabilities. 

That  the  Bank  was  a  Bank  of  issue  as  well  as  of  deposit,  and  that 
the  profits  of  the  partnership  arose  from  the  employment  at  interest 
by  way  of  loans  to  customers  on  overdrawn  accounts  and  otherwise, 
and  investment,  in  other  modes,  of  monies  placed  in  their  hands 
by  way  of  deposit,  and  of  the  amount  of  their  notes  in  circulation. 

That  since  the  death  of   the  testator  the  defendant  *Henry      [  •im  ] 
Simpson  had  assumed  to  be  and  had  acted  as  if  he  had  been  a 
partner  in  the  banking  business  with  John  Chapman  and  Abel 
Chapman  in  the  place  of  the  testator.     *     ♦     » 

That  several  of  the  debts  due  to  the  said  co-partnership  at  the  [  158  ] 
time  of  the  testator's  decease  remained  unsatisfied,  and  part  of  the 
property  of  the  partnership  at  the  time  of  his  decease  remained 
unrealized,  and  that  several  of  the  debts  due  from  the  said  co-part- 
nership at  the  time  of  the  testator's  death  were  unpaid,  and  that 
a  large  quantity  of  the  notes  issued  by  the  said  co-partnership  in 
the  testator's  lifetime  still  remained  outstanding. 

That  such  of  the  debts  due  and  owing  to  the  said  partnership  at 
the  testator's  death,  as  had  been  paid,  had  been  paid  from  time  to 
time  and  many  of  them  at  an  interval  of  some  years  from  the  testa- 
tor's death,  and  that  such  of  the  debts  due  from  the  partnership  at 
the  time  of  the  testator's  death  as  had  been  paid  and  discharged 
had  been  so  paid  and  discharged  at  considerable  intervals  of  time 
after  the  testator's  death. 

That  the  several  debts  due  to  the  partnership  at  the  testator's  [159] 
death,  and  the  several  advances  which  had  been  made  since  his 
death  on  current  accounts  and  otherwise,  had  carried  interest  at 
the  rate  of  51.  per  cent,  per  annum,  or  some  other  high  rate  of 
interest,  whilst  the  debts  due  and  owing  from  the  partnership 
either  carried  no  interest  or  only  a  small  rate  of  interest. 

That  by  such  difference  in  the  rate  of  interest,  considerable  profits 
had  arisen  since  the  death  of  the  testator,  and  that  the  defendant 
Henry  Simpson  had  received  and  claimed  to  be  entitled  to  receive 
and  retain  for  his  own  use  one-third  of  such  profits  from  the  testa- 
tor's death,  in  the  same  manner  in  all  respects  as  the  testator 
would  have  been  entitled  to  have  done  if  he  had  been  alive. 

That,  with  the  exception  of  the  said  Henry  Simpson  assuming  to 
be  substituted  for  the  testator  as  the  person  entitled  to  receive  the 


64  1858.     CH,     4  D.  M.  &  G.  159—161.  [b,r. 


Simpson      one-third  of  the  profits,  the  business  has  been  carried  on  since  the 
Chapman,     testator's  death,  in  the  same  manner  in  every  respect  as  if  he  were 
living. 

That  Abel  Chapman  was  from  a  period  antecedent  to  the  testator's 
death,  and  had  since  continued,  and  still  was  imbecile  by  reason  of 
age,  and  incapable  of  entering  into  any  contract  or  transacting  any 
matter  of  business;  and  that  the  alleged  admission  of  the  said 
Henry  Simpson  as  a  partner,  and  all  the  acts  which  had  been  done 
with  reference  to  the  banking  business  since  the  death  of  the 
testator,  had  been  the  acts  of  Henry  Simpson  and  John  Chapman 
only. 

That  the  plainti£f  sought  no  relief  against  Abel  Chapman  and 
John  Chapman  in  respect  of  the  one-third  of  the  profits  which  they 
L  *160  ]  had  respectively  received  on  their  *own  account,  and  which  in  any 
event  they  were  so  entitled  to  receive,  but  the  plaintiff  charged  that 
Henry  Simpson  and  John  Chapman  as  executors  of  the  testator 
were  liable  to  account  for  the  one-third  which  had  been  received  by 
or  credited  to  Henry  Simpson  of  the  profits  which  have  arisen  from 
the  carrying  on  the  business  since  the  testator's  death,  so  far  at  all 
events  as  such  profits  had  arisen  from  the  testator's  credit  on  the 
notes  and  liabilities  of  the  partnership,  from  the  interest  of  debts 
due  to  the  said  co-partnership  in  the  testator's  lifetime,  from  the 
interest  on  advances  made  on  overdrawn  accounts  or  otherwise, 
with  monies  which  had  arisen  and  been  produced  from  the  assets 
of  the  partnership  in  the  testator's  lifetime,  or  with  the  notes  of  the 
partnership  signed  in  the  testator's  name  thereon,  and  from  the 
outstanding  liabilities  of  the  partnership  in  the  testator's  lifetime. 

That  in  fact  no  profit  had  arisen  to  the  said  business  from  any 
other  source  than  as  aforesaid. 

That  if  any  part  of  the  profits  of  the  said  banking  business  had 
arisen  from  any  other  source,  and  the  amount  thereof  could  not  be 
distinguished  and  separated,  the  testator's  estate  ought  to  be 
credited  with  the  whole  amount  which  had  been  paid  or  credited  to 
Henry  Simpson  in  respect  of  the  one-third  of  the  profits  of  the 
business ;  and  that  the  plaintiff  was  entitled  to  have  the  partnership 
wound  up  on  the  principle  that  one-third  of  the  assets  thereof 
belonged  to  the  testator's  estate. 

The  prayer  was  for  an  account  of  the  residuary  real  and  personal 

estate  of  the  testator,  and  the  proceeds  thereof  possessed  or  received 

by  or  come  to  the  hands  of  the  defendants,  and  that  the  share 

[  *161  J      therein  of  the  plaintiff  might  be  ascertained  and  paid  to  him  ;  ^and 
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that  in  taking  such  acooiints  the  defendants  Henry  Simpson  and      Sm psov 
John  Chapman  might  be  charged  in  respect  of  the  share  of  the     chapmah. 
profits  of  the  said  banking-business,  carried  on  since  the  testator's 
death,  paid  or  credited  to  Henry  Simpson  and  otherwise  in  respect 
of  the  said  banking-business. 

It  was  agreed  at  the  Bar  that,  at  the  testator's  death,  the  Bank 
property  was  worth  177,0002.,  and  that  the  firm  owed  debts  to  the 
amount  of  165,000/.,  leaving  a  balance  in  their  favour  of  12,000/., 
and  that  the  testator  at  his  death  owed  the  concern  14,000Z. ;  so 
that  if  it  had  been  wound  up  he  would  have  paid  10,000/.  and 
received  nothing. 

By  the  decree  appealed  from,  the  Yicb-Chancbllob  directed  an 
inquiry  whether  the  defendant  Henry  Simpson  ever  brought  any 
capital  into  the  banking-business  in  the  pleadings  mentioned, 
except  the  assets  of  the  testator,  and  it  was  declared  that  in  taking 
the  accounts,  the  defendants  John  Chapman  and  Henry  Simpson 
were  to  be  charged  in  respect  of  the  profits  of  the  Bank  from  the 
death  of  the  testator,  paid  or  carried  to  the  credit  of  the  defendant 
Henry  Simpson,  so  far  as  such  profits  had  accrued  from  the  assets 
of  the  testator  employed  in  the  partnership. 

From  this  portion  of  the  decree,  both  the  plaintiffs  and  defen- 
dants appealed,  the  plaintiffs  on  the  ground  that  it  should  be 
extended  and  made  more  adverse  to  the  other  appellants  who,  on 
their  part,  insisted  that  it  should  be  wholly  omitted,  and  that 
nothing  should  be  substituted  for  it. 

Mr.  Bacon,  and  Mr.  Faber,  for  the  defendants : 

In  point  of  fact  there  was  nothing  that  could  be  called  ^capital      [  *162  j 
in  the  business.    The  business  was  carried  on  by  means  of  the 
deposits  of  customers,  by  continuing  transactions,  previously  entered 
upon,  and  at  the  testator's  death  there  were  no  assets  whatever  of 
hifi  in  the  firm. 

[They  distinguished  Crawshay  v.  Collins  (i),  where  there  was 
capital  of  the  bankrupt  employed.] 

In  these  circumstances  it  was  wholly  premature  and  wrong  to  [163] 
declare  that  in  taking  their  accounts  the  executors  were  to  be 
charged  with  the  profits  so  far  as  the  profits  have  accrued  from  the 
assets  of  the  testator  employed  in  the  business.  If  it  could  be  right 
at  all  (which  we  submit  it  is  not),  it  was  wrong,  at  all  events,  to 
make  any  declaration  till  previous  inquiries  were  made. 

(1)  10  R  B.  61  (15  Yes.  21S);  21  B.  B.  16S  (1  J.  A  W.  267). 

b:.b. — ^voL.  cn.  5 
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8IMP80K  Mr.  Malins,  and  Mr.  J.  V.  Prior,  for  the  plaintiflfs : 

Chapman.         *     ♦    Mr.  Abel  Chapman  and  Mr.  John  Chapman  have  only 

[  ^^  ]  claimed  two-thirds  of  the  profits.  Each  has  taken  one-third,  and 
they  have  allowed  Henry  Simpson  to  take  one-third  for  his  use. 
But  what  Henry  Simpson  received  with  the  permission  of  his 
partners,  he  received  as  profits  derived  from  the  employment  of  the 
testator's  assets.  He  could  not  take  it  for  his  own  benefit,  he 
could  only  take  it  as  part  of  the  testator's  estate.  If  there  had 
been  a  settlement  upon  the  testator's  death,  Henry  Simpson  must 
have  brought  in  fresh  money,  and  the  testator's  estate  would  have 
been  relieved  from  the  liability  of  that  five  per  cent,  interest  with 
which  his  account  was  chargeable.  The  five  per  cent,  interest  on 
the  debt  from  the  testator  to  the  Bank,  was  part  of  the  profits  of 
the  Bank,  which  Henry  Simpson  actually  took  as  part  of  those 

[  166  ]  profits.  *  *  We  say  that  as  between  the  testator's  estate  and  the 
executor,  the  plaintiff  is  entitled  to  have  accounted  for  as  part  of  the 
estate  at  least  such  profits  as  have  arisen  from  the  testator's  credit 
on  notes  and  liabilities  of  the  partnership  and  from  the  interest  of 
the  debts  due  to  the  partnership  in  the  testator's  lifetime.  But  if 
it  is  impossible  to  ascertain  how  much  profit  has  been  introduced 
from  these  sources,  then  the  executor  is  not  entitled  to  the  benefit  of 
his  own  default,  and  of  the  inaccurate  mode  of  keeping  his  accounts, 
but  the  testator's  estate  must  be  entitled  to  the  whole  benefit. 
The  defendants  by  their  answer  say  it  is  utterly  impossible  to  make 
the  distinction.  They  say  "  How  much  of  the  cash  of  the  banking- 
house  at  the  time  of  the  testator's  death  was  employed  in  paying 
the  partnership  debts,  how  much  was  employed  in  making  advances 
and  interest  to  other  persons,  we  know  not ;  we  have  no  document 

[  ♦166  ]  to  show  how  many  notes  were  *issued  after  his  death.  We  have 
no  means  of  telling."  In  fact  the  allegation  is  generally  that  the 
accounts  have  been  kept  in  such  a  way  that  it  is  impossible  to 
make  any  distinction  of  that  sort  whatever. 

(The  Lord  Justice  Tubneb  :  Has  the  rule  ever  been  adopted  of 
charging  partners  on  the  same  principle  on  which  an  executor  is 
charged  ?   (His  Lordship  referred  to  Wedderbum  v.  Wedderbum  (i).)) 

In  that  case,  there  were  other  partners  all  of  whom  received  the 
profits  jointly,  whether  executors  or  not;  but  there  the  share  of 
the  profits,  which  we  say  belonged  to  the  testator's  estate,  was 
received  by  an  executor  alone,  and  by  an  executor  who  was  not  a 
(1)  48  B.  B,  7  (4  My.  &  Cr.  41). 
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partner  of  the  testator  in  his  lifetime,  but  who  came  in  after  the      Simpbov 
testator's  death,  and  took  not  merely  the  goodwill  of  the  business,     chapman. 
whieh  possibly  the  surviving  partners  might  have  given  him,  but 
also  that  which  they  have  not  the  power  to  give  him,  namely,  a 
portion  of  the  testator's  property  in  the  concern. 

Thb  Lobd  Justicb  £[nioht  Brucb: 

The  appeals  in  this  case  relate  only  to  a  small  portion  of  the 
decree,  to  these  words,  namely,  "  an  inquiry  whether  the  defendant 
Henry  Simpson  ever  brought  any  capital  into  the  banking-business 
in  the  pleadings  mentioned,  except  the  assets  of  the  said  testator ; 
and  the  Court  declares  that,  in  taking  the  accounts  hereinbefore 
directed,  the  defendants  John  Chapman  and  Henry  Simpson  are  to 
be  charged  in  respect  of  the  profits  of  the  said  Bank  from  the  death 
of  the  testator,  paid  or  carried  to  the  credit  of  the  defendant  Henry 
Simpson,  so  far  as  such  profits  have  accrued  from  the  assets  of  the 
said  testator  employed  in  the  banking  partnership." 

This  passage,  it  is  contended  by  the  plaintiff,  should  be  extended       [  i^7  ] 
and  made  more  adverse  to  the  other  appellants,  who,  on  their  part, 
insist  that  it  should  be  wholly  omitted,  and  that  nothing  should  be 
substituted  for  it. 

It  is  in  the  first  place  to  be  borne  in  mind  that  the  plaintiff  has  so 
constructed  his  suit  as  to  preclude  him  from  obtaining  a  partner- 
ship account  in  the  cause,  for  which  the  absence  from  the  record 
of  Mr.  Abel  Chapman  (who  never  was  a  party),  and  the  circum- 
stance that  his  estate  is  not  represented  before  us,  are  alone  a 
sufficient  reason,  if  there  were  no  other  ground.  That  omission  is 
not  through  any  wish  or  neglect  on  the  part  of  any  of  the  defendants. 

The  question  whether  the  case  is  brought  within  the  principles 
on  which  Craw$hay  v.  CoUins  (1),  and  other  authorities  of  that 
class  proceeded  may  be  a  very  different  question. 

To  the  proper  consideration,  however,  of  this  latter  point,  it  is 
essential  that  we  should  determine  whether  the  partnership  formed 
between  Mr.  Abel  Chapman,  the  defendant  Mr.  John  Chapman, 
and  the  defendant  Mr.  Henry  Simpson  owed  its  origin  or  had 
reference  to  Mr.  Henry  Simpson's  character  of  one  of  the  testator's 
exeentors.  And  the  evidence,  I  think,  renders  it  necessary  to 
deeide  this  particular  question  against  the  plaintiff;  nor  was  it,  I 
conceive,  as  one  of  the  residuary  legatees  tHat  Mr.  Henry  Simpson 
became  a  partner. 

(1)  10  B.  B.  61  (15  Yes.  216) ;  21  B.  R.  16S  (1  J.  &  W.  267). 
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Simpson  I  collect  that  he  became  a  partner  as  he  did,  merely  and  simply 

Chapman,  on  his  own  account.  Still  he  may  have  employed  or  concurred  in 
[  *168  ]  employing  assets  of  his  father  *in  the  business  in  such  a  manner 
as  to  constitute  or  amount  to  a  breach  of  trust.  Is  it  established 
that  he  did  ?  In  my  opinion  not.  The  partnership  of  which  the 
testator  was  a  member  ended  at  his  death.  His  partners  were 
entitled  not  to  close  the  business  upon  the  happening  of  that  event, 
— were  entitled  to  act  thenceforth  as  bankers  in  partnership 
together  on  their  own  account,  without  or  with  any  fresh  partner. 
The  bulk,  the  chief  part,  of  the  capital  belonging,  at  the  testa- 
tor's death,  to  the  partnership  of  which  he  was  a  member,  consisted 
of  debts  due  to  it  from  various  customers,  and  from  its  London 
agents,  and  the  cash  in  the  banking-house  at  Whitby,  for  the 
supply  of  its  daily  purposes  in  the  ordinary  way,  including  notes 
of  the  partnership,  payable  to  bearer  on  demand,  intended  for 
circulation  and  used  as  cash ;  while,  on  the  other  hand,  it  owed  at 
that  time,  in  the  way  of  business,  debts,  to  such  an  amount  as 
that,  in  truth,  though  each  of  the  partners  was  probably  then  a 
wealthy  man  and  very  deservedly  in  good  credit,  the  partner- 
ship itself  was  insolvent,  that  is  to  say,  the  debts  due  from  it 
exceeded  its  assets  at  that  time.  This,  however,  is  on  the  footing 
of  treating  as  not  existing,  or  as  a  bad  debt,  a  sum  of  14,000/.  or 
15,000/.  due  at  the  testator's  death  from  him  on  his  private 
account  to  the  partnership.  Treating  that  as  paid  after  his  death, 
by  his  private  estate,  his  executors  would  in  that  character  have 
to  receive  back  part,  but  not  the  greater  part  of  it.  The  greater 
part  would  belong  to  his  two  partners,  who,  (as  the  surviving 
partners,)  being  liable  personally  for  the  debts  due  from  the 
dissolved  partnership,  were  entitled  to  apply  its  assets  towards  the 
discharge  of  those  debts.  Doubtless  the  debts  on  each  side,  or 
many  of  them,  were,  after  as  well  as  before  the  testator's  death,  in  a 
state  of  continual  or  frequent  fluctuation;  customers  paying  in 
[  •iGQ  ]  money  *and  drawing  out  money,  borrowing  at  interest,  and  deposit- 
ing at  interest,  diminishing  or  paying  oflf  loans,  withdrawing  or 
diminishing  deposits.  The  building  and  offices  where  the  business 
was  carried  on  formed  part  of  the  testator's  real  estate,  and  was 
devised  by  him  to  the  defendant  Henry  Simpson. 

Such  a  state  of  things,  without  more  special  circumstances  than 
I  see  here,  seems  to  me  an  insufficient  ground  for  the  direction  and 
declaration  that  these  appeals  relate  to ;  particularly  where,  as  in 
the  present  instance,  there  has  been  considerable  delay  in  bringing 
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forward  the  claim.  With  the  knowledge  that  the  plaintiff  most  Simpson 
have  had,  it  was  incambent  on  him  to  make  the  demand  earlier,  chapii an. 
even  had  his  case  not  been  so  slender  and  shadowy  as  it  is.  Some- 
thing was  said  of  the  common  bank  notes  of  the  dissolved  firm 
having  been  re-issued  by  the  new  firm  after  the  testator's  death. 
This,  however,  I  cannot  hold  to  be  material  for  any  present  purpose. 
The  ordinary  accounts  of  the  testator's  personal  estate  the  plaintiff 
is  entitled  to  and  has  obtained.  He  will  have  (if  he  has  not  had) 
his  due  share  of  its  clear  residue,  not  subjected  to  any  amount  or 
proportion  of  debt  which  it  ought  not  to  bear.  No  part  of  the  bill 
has  been  or  now  is  dismissed.  But  I  am  (I  repeat)  for  omitting  the 
disputed  words,  and  substituting  nothing  for  them. 

It  appears  to  me,  that  our  order  should  be  made  on  both  petitions 
of  appeal,  that  the  plaintiff  should  pay  the  costs  of  his,  and  that 
the  other  appellants  should  take  back  their  deposit. 

The  Lobd  Justice  Turner: 

This  case  involves,  or  may  involve,  questions  of  very  great 
importance  :  questions  as  to  what  is  to  be  considered  *as  capital  [  *170  ] 
of  an  outgoing  partner  with  reference  to  a  banking  concern,  in  a 
case  in  which,  in  the  ordinary  sense  of  the  word  ''capital,"  there 
was  in  truth  no  capital  at  all.  It  is  not  necessary,  as  it  appears  to 
me,  to  give  a  decision  on  any  of  these  questions,  and  certainly  they 
are  not  questions  into  which  the  Court  would  be  inclined  unneces- 
sarily to  enter. 

There  are  two  appeals  in  the  present  case ;  one  presented  by  the 
plaintiff,  complaining  in  substance  of  that  part  of  the  decree  which 
gives  him  only  the  profits  of  the  Bank,  from  the  death  of  the 
testator,  so  far  as  such  profits  have  accrued  from  the  assets  of  the 
testator  employed  in  the  banking  partnership,  the  plaintiff  insisting 
that  he  is  entitled  to  an  unqualified  account  of  the  profits  derived 
from  the  Bank,  so  far  as  they  have  been  received  by  the  testator's 
execators.  The  other  appeal  is  by  the  defendants,  the  executors 
insisting,  that  all  the  inquiries  relating  to  the  profits  of  the  Bank 
ought  to  be  struck  out  of  the  decree. 

The  first  question  which  it  appears  to  me  to  be  material  to  consider, 
is  whether  the  plaintiff  can  succeed  in  his  appeal,  claiming  the 
right  to  all  the  profits  of  the  Bank,  without  reference  to  the  quali- 
fication which  is  introduced  into  this  decree,  "  so  far  as  such  profits 
have  accrued  from  the  assets  of  the  tisstator  employed  in  the  bank- 
ing partnership."     The  object  of  the  plaintiff  of  course  is  to  charge 
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BnipsoN      Henry  Simpson,  the  executor  of  the  testator,  with  the  whole  amount 
Chap'mak.     of  the  one-third  of  the  profits  of  this  hanking-business  received  by 
him  from  the  year   1848,  when  the  testator  died,  down  to  the 
present  time.    To  give  the  plaintijff  that  relief,  would  be  to  assume 
that  all  the  profits  which  have  been  received  by  Henry  Simpson  are 
[  •171  ]      profits  derived  from  the  testator's  capital,  and,  in  my  *opinion,  it  is 
impossible,  under  the  circumstances  of  this  case,  for  the  Court  to 
make  any  such  assumption.    The  business  here  carried  on  is  the 
business  of  the  Bank.    The  capital  with  which  the  plainti£f  contends 
that  business  to  have  been  carried  on  consists  of  money  deposited 
with  the  firm  in  which  the  testator  was  a  partner.    But  from  the 
nature  of  the  banking-business,  these  monies  must,  in  the  period 
from  the  death  of  the  testator  to  the  present  time,  have  been  from 
time  to  time  turned  over.     The  old  loans  which  have  been  made  by 
old  customers  with  the  old  firm,  must,  from  the  nature  of  the 
banking-business,  have  been  paid  off,  and  new  deposits  and  new 
loans  made  by  the  customers  to  the  new  firm   in  which   Henry 
Simpson  was  a  partner.    From  the  nature  of  the  business,  therefore, 
it  is  impossible,  I  think,  to  arrive  at  the  assumption  that  all  the 
profits  which  have  been  derived  by  this  Bank  from  the  death  of  the 
testator  down  to  the  present  time,  were  derived  from  the  capital  of 
the  testator.    Consequently,  I  think  that  the  plaintiff  cannot  succeed 
in  his  appeal,  which  claims  the  whole  of  these  profits. 

I  desire  on  the  present  occasion  to  express  very  distinctly  my 
entire  concurrence  in  the  opinion  expressed  by  Yice-Chancellor 
WiOBAM  in  the  case  of  Willett  v.  Blandford  (l),  in  which  he  has 
made,  I  think,  a  most  correct  and  masterly  summary  of  the  principles 
by  which  the  Court  is  to  be  guided  in  cases  of  this  description.     He 
says  (2),  that  the  profits  derived  from  the  trade  carried  on  after  the 
death  of  the  testator  must  depend  upon  the  nature  of  the  trade,  the 
manner  of  carrying  it  on,  the  capital  employed,  the  state  of  the 
account  between  the  partnership  and  the  deceased  partner  at  the  time 
of  his  death,  and  the  conduct  of  the  parties  after  his  death.    That  all 
[  *i7-i  ]      these  "^may  materially  affect  the  rights  of  the  parlies.    I  fully  adopt 
this  view,  and,  applying  it  to  the  present  case,  I  venture  to  say  that 
it  depends  on  the  nature  of  this  trade,  on  the  capital  employed  from 
time  to  time  in  it,  on  the  conduct  of  the  parties,  on  the  extent  of 
the  skill  and  industry  of  each  partner  employed  in  the  concern,  to 
what  extent  the  profits  derived  from  the  trade  ought  to  be  attributed 
to  the  capital,  and  to  what  extent  they  ought  to  be  attributed  to 
(1)  58  R.  R.  61  (1  Hare,  253).  (2)  68  E.  B.  75  (1  Hare,  272). 
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other  sources ;  and  that,  under  the  circomstances  of  this  caee,  it      simpbov 
would  be  going  much  too  far  to  hold  that  the  plaintiff  ooght  to     chapmah. 
succeed  in  the  claim  which  he  makes  for  the  whole  of  the  profits 
derived  from  the  testator's  third  of  this  concern.     My  opinion  there- 
fore is,  that  the  plaintiff's  appeal  must  be  dismissed  with  costs. 

We  come  then  to  the  question,  how,  if  the  plaintiff  cannot  succeed 
in  his  appeal,  is  this  decree  to  be  worked  ?  The  Coubt  declares 
"  that  in  taking  the  accounts  hereinbefore  directed,  the  defendants 
John  Chapman  and  Henry  Simpson  are  to  be  charged  in  respect  of 
the  profits  of  the  Bank  from  the  death  of  the  testator,  paid  or  carried 
to  the  credit  of  the  defendant  Henry  Simpson,  so  far  as  such  profits 
have  accrued  from  the  assets  of  the  said  testator ; "  but  the  decree 
contains  no  direction  and  no  declaration  by  which  it  can  be  ascer- 
tained how  far  the  profits  are  to  be  considered  as  having  accrued 
from  the  assets  of  the  testator.  That  is  a  question  left  wholly  at 
large.  The  decree,  therefore,  in  its  present  state,  could  not  be 
worked.  We  mast  consider,  however,  whether  the  declaration 
complained  of  on  both  sides  is  a  proper  one  to  be  contained  in  this 
decree  ?  The  first  observation  which  has  occurred  to  me  upon  that 
subject  is  this — The  partnership  of  which  the  testator  was  a  member 
determined  upon  his  death  on  the  26th  of  May,  1848.  The  business 
was  carried  on  from  that  time,  not  as  a  continuance  *of  the  old  [  *173  J 
partnership,  but  on  a  new  agreement  entered  into  between  the 
surviving  partners  and  Henry  Simpson  the  new  partner;  Henry 
Simpson  standing  in  the  character  of  executor,  but  entering  into  the 
partnership  not  in  that  character,  but  on  his  own  separate  and 
individual  account.  There  is  here  a  complete  agreement  on  which, 
from  the  year  1843  down  to  the  present  time,  these  parties  (includ- 
ing Abel  Chapman  who  is  not  represented  on  this  record)  have  been 
carrying  on  their  banking-business ;  and  this  bill  contains  no 
materials  for  setting  aside  the  agreement  which  has  been  entered 
into  between  these  parties  as  entered  into  by  them  in  fraud  of  the 
testator's  estate.  I  mean  "  in  fraud,"  of  course  not  in  the  moral 
sense,  but  in  the  sense  of  '*  contrary  to  the  rights  of  the  testator's 
estate."  Whether  the  agreement  was  contrary  to  those  rights  so  as 
to  affect  Abel  Chapman,  I  do  not  say ;  but  at  all  events  it  appears 
that  the  existing  pMrtnership  has  been  carried  on  upon  a  new  agree- 
ment, which  this  bill  does  not  seek  to  disturb  ;  and  I  do  not  well  see 
how  the  declaration  can  stand,  when  the  bill  does  not  seek  to 
impeach  or  disturb  the  agreement  on  which  the  partnership  has  in 
fact  been  carried  on. 
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Simpson  If,  however,  the  bill  had  sought  to  distarb  that  agreement,  what 

Ghapmjlk,  is  tl^6  ground  on  which  a  residuary  legatee  of  a  deceased  partner  is 
entitled  to  claim  profits  derived  from  his  share?  That  right  is 
founded  on  a  breach  of  trust  in  the  executor  and  in  the  partners,  in 
continuing  the  trade  with  the  capital  which  the  testator  had  in  the 
concern  at  the  time  of  his  death.  But  how  is  this  Court,  in  the 
absence  of  Abel  Chapman,  to  declare  that  there  has  been  a  breach 
of  trust  on  the  part  of  the  executors  and  on  the  part  of  Abel 
Chapman  in  entering  into  this  new  agreement,  and  carrying  on  this 
business?    If  there  was  a  breach  of  trust  on  the  part  of  the 

[  *174  ]  executors,  there  was  equally  a  ^breach  of  trust  on  the  part  of  Abel 
Chapman,  for  which  all  must  be  responsible.  He  may  say,  "  I  never 
was  a  partner  with  the  executors  of  this  testator;  I  became  a 
partner  with  Henry  Simpson  in  his  separate  and  individual 
character."  And  is  this  Court  to  determine  that,  as  between  the 
executors  of  the  testator  and  the  legatees  of  the  testator,  the  partner- 
ship was  carried  on  with  the  testator's  assets,  when,  if  the  question 
comes  to  be  tried  between  Abel  Chapman  and  the  executors  of  the 
testator  in  a  suit  for  the  purpose  of  winding  up  the  partnership,  Abel 
Chapman  may  be  able  to  show  that  he  in  truth  never  did  become 
a  partner  with  the  testator's  executors,  and  never  did  in  fact  employ 
any  part  of  the  capital  of  the  testator  in  carrying  on  the  business  ? 
There  is  another,  and,  as  it  appears  to  me,  by  no  means  an 
unimportant  question  to  be  considered  before  a  decree  can  be  made 
on  this  part  of  the  case.  The  plaintiff's  claim  is  founded  (as  I  have 
already  observed)  on  a  breach  of  trust.  If  the  legatees  have  a  right 
to  complain  of  that  breach  of  trust,  is  not  that  a  right  which  must 
be  enforced  by  winding  up  the  concern  and  putting  an  end  to  the 
breach  of  trust  ?  Is  a  breach  of  trust  to  be  continued  under  the 
sanction  of  this  Court  by  a  continuing  account?  All  the  cases 
which  I  remember  upon  that  subject  have  been  cases  where  the 
legatees  have  come  against  the  executors  and  against  the  surviving 
partners,  complaining  that  the  two  parties  have  employed  the  assets 
of  the  testator  in  carrying  on  the  concern,  and  praying  that  those 
assets  may  be  taken  out  of  the  concern.  This  bill  seeks  no  such 
relief. 

I  am  quite  satisfied  on  all  these  grounds  that  the  inquiry  directed 
by  this  decree  in  reference  to  these  points  ought  not  to  have  been 
contained  in  it.    It  was  urged  by  Mr.  Prior,  that  Henry  Simpson, 

[  *176  ]       having  received  ^profits  of  the  business,   and   being  unable  to 
distinguish  how  much  of  them  was  attributable  to  the  character  of 
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executor  and  how  much  belonged  to  him  in  his  individual  charac- 
ter, most  be  charged  with  the  whole.  I  believe,  however,  that 
principle  has  never  yet  been  applied  to  a  case  of  this  descrip- 
tion where  the  executor  has  not  been  carrying  on  the  trade  as 
executor,  but  in  his  own  separate  and  individual  right,  conceiving 
that  he  was  entitled  so  to  carry  it  on. 

On  these  grounds  my  opinion  concurs  with  that  of  my  learned 
brother,  that  the  reference  with  regard  to  the  ninth  inquiry,  and 
the  declaration  consequent  upon  it,  must  be  omitted. 


8lMP802f 

Chapman. 


CLOSE  V.   CLOSE. 

(4  D.  M.  &  G.  176—185.) 

A  neoessaiy  conseqnenoe  of  a  reeervation  in  a  composition  deed  of  a 
creditor's  remedies  against  a  surety  is  the  continuance  of  the  surety's  ri«;ht 
to  be  indemnified  by  the  principal  debtor,  and  this  right  will  not  be  held  to 
be  abandoned  unless  a  contract  to  abandon  it  is  proved.  Therefore,  where 
one  of  the  creditors  who  acceded  to  a  composition  deed  was  also  a  residuary 
legatee  of  a  surety  for  the  compounding  debtors  to  another  creditor,  and 
one  of  the  compounding  debtors  happened  to  be  the  surety's  executor: 
Held,  that  the  residuary  legatee's  accession  must  be  taken  to  have  been  in 
respect  of  his  direct  debt  only,  and  did  not  preclude  him  from  iusistiug  on 
the  surety's  estate  being  indemnified  by  the  debtors. 

This  was  an  appeal  from  the  decision  of  Yice-Chancellor  Stuabt, 
who,  on  exceptions  to  the  report  of  the  Master,  held  the  respondent 
entitled  to  credit  as  executor  of  the  testator  in  the  cause  for  a  sum 
of  1,196/.  16s.  Id.,  claimed  by  the  respondent  in  his  discharge. 

In  September,  1833,  John  Close  the  younger,  and  James  Close 

the   defendant  (who  were  sons  of  the  testator,  and  carried  on 

business  in  partnership  as  merchants  at  Manchester  and  Naples), 

borrowed  5,0002.  of  Mr.  Henry  Gaskell ;  and  in  order  to  secure  the 

repayment  thereof  they,   on  the  30th   of   September,   1833,  by 

arrangement  with  the  testator,  drew  and  delivered  to  the  testator 

their  three  several  promissory  notes  for  1,000Z.  each,  payable  to  the 

testator  at  the  respective  dates  of  one,  two,  and  three  years.    The 

testator  in  pursuance  of  the  arrangement,  and  at  the  request  of 

John  Close  the  younger,  and  the  defendant,  and  as  their  surety 

indorsed   the  three  promissory  notes  to  Mr.  Gaskell,  and  joined 

John  Close  the  younger,  and  the  defendant,  as  their  surety  in  a 

bond  to  Mr.  Gaskell  for  securing  payment  to  him  of  the  balance  of 

the  loan  of  6,0002.    The  testator  died  in  December,  1833,  having, 

by  his  will,  dated  the  4th  of  July,  1833,  bequeathed  his  residuary 
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Close  personal  estate  to  the  defendant  and  another  trustee  and  executor 
Close.  (^^^  ^^^  ^^^  accept  the  trusts),  *upon  trusts  for  realization  and 
r  *177  ]  investment,  and  payment  of  an  annuity  to  the  testator's  sister,  for 
her  life,  and  subject  thereto,  upon  trust  to  pay  the  income  to  the 
testator's  wife  for  her  life,  and  from  and  after  her  decease  to  stand 
possessed  of  the  capital  in  trust  for  such  of  the  testator's  three 
sons,  Thomas  (the  plaintiff),  John  (since  deceased),  and  James  (the 
defendant),  as  should  be  then  living,  and  the  lawful  issue  of  such 
of  them  as  should  be  dead,  leaving  lawful  issue.  John  Close  the 
younger  and  the  defendant  were,  independently  of  the  above  trans- 
action, considerably  indebted  to  the  testator's  estate,  and  were  also 
indebted  to  the  plaintiff.  In  February,  1836,  they  fell  into  diffi- 
culties. James  (the  defendant)  was  then  at  Naples  in  a  bad  state 
of  health.  John  and  the  plaintiff  entered  into  negotiations  with 
the  creditors,  and  a  correspondence  took  place  between  John  and 
the  plaintiff,  in  the  course  of  which  the  plaintiff  wrote  letters  to 
John  containing  the  following  passages  : 

"  18th  of  February,  1836. 

''  The  mischief  is  now  done ;  you  have  stopped ;  your  credit  is 
ruined ;  the  creditors  are  certainly  entitled  to  the  full  payment  of 
their  claims  if  your  assets  be  sufficient,  but  if  they  be  not,  when 
you  have  given  up  all,  you  are  entitled  to  your  release.  Suppose 
you  pay  18«.  in  the  pound  (and  your  dividing  half  that  sum 
depends  upon  the  strenuous  and  devoted  exertions  of  yourself  and 
James),  in  equity  and  justice  you  will  be  entitled  to  your  full 
discharge." 

"  February  22nd,  1836. 

''  To  bring  the  matter  to  a  point,  do  you  think  the  creditors 
would  agree  to  IBs.  in  the  pound,  payment  in  six  months,  and 
guaranteed  by  Gaskell  and  myself  ?  Of  course  I  shall  come  in  with 
[  *178  ]  the  other  creditors,  and  *6askell  the  same ;  if  Mr.  Jackson  and  Mr. 
Birley  concur  with  me,  you  had  better  have  an  agreement  on  paper, 
embodying  the  terms,  immediately  drawn  up." 

"February  22nd,  1836. 
**  These  are  my  opinions.  I  think  a  composition  of  15«.  in  the 
pound  in  full  of  all  claims  (every  creditor  giving  up  any  contingent 
security  he  may  possess  to  the  advantage  of  the  estate),  an  eqoit* 
able  arrangement  as  regards  both  creditors  and  debtors.  I  believe 
that  there  will  remain  some  surplus  to  you  and  James  after  this 
composition  is  completed,  otherwise  I  would  neither  give  security 
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or  saerifice  500!.  to  600Z.  for  the  advantage  of  the  creditors.    I  am        Clou 
sore  that  15<.  is  the  highest  composition  that  you  can  afford  to  pay       clobk. 
onder  the  most  favourable  circumstances.    Mr.  Cursham  tells  me 
it  is  too  much." 

"February  28th,  1836. 

''The  point  at  issue  between  me  and  Gaskell,  divested  of  all 
surplusage,  is,  that  he  wishes  to  secure  more  than  15«.  in  the 
pound,  and  to  effect  this  by  means  most  repugnant  to  my  feelings  ; 
viz.  by  coming  upon  my  poor  mother's  property.  You  may  be  sure 
that  I  shall  never  consent  to  this  preference  over  me.  However,  I 
think  I  may  now  safely  inform  Mr.  Gaskell  that  the  principle  of 
15s.  in  the  pound  will  not  be  objected  to ;  and  the  only  question 
that  remains  is  to  ask  to. what  extent  he  will  be  a  party  to  the 
goarantee.  I  should  not  be  justified  in  asking  more  than  3,0002. 
after  I  have  voluntarily  given  up  500Z.  to  600Z.  for  the  benefit  of 
the  estate." 

March  lOtb,  1836,  John  thus  wrote  to  Mr.  Gaskell,  and  (as  the 
defendant  alleged)  by  the  plaintiff's  desire :  "  One  circumstance 
has  struck  my  brother  Tom  and  myself  as  difficult  to  arrange, 
which  is  the  obtaining  the  ^consent  of  the  executor  of  my  late  [  *179  ] 
father.  You  will  remember  my  brother  James  is  the  only  acting 
executor.  Your  experience  may  suggest  some  means  of  obviating 
this  difficulty." 

On  the  10th  of  March,  1836,  Mr.  Gaskell  replied  as  follows :  "  I 
should  think  you  may  safely  undertake  for  your  brother's  assent  as 
executor  of  your  father.  Your  mother,  brothers,  and  yourself  are 
the  only  parties  interested  in  any  surplus  there  may  be  after 
payment  of  debts,  and  you  and  they  may  now  assent ;  and  I  should 
think  an  undertaking  from  you  and  your  brother  Thomas,  that 
James  will  execute  the  composition  deed  when  sent  out  will  be 
satisfactory.  I,  as  creditor  to  the  estate,  shall  consent  to  the 
executor  acceding  to  the  composition." 

A  composition  was  thereupon  prepared  and  executed  by  several 
of  the  creditors,  but  not  by  the  plaintiff  or  defendant,  or  John  Close 
the  younger.  It  was,  however,  the  common  case  of  both  sides  that 
all  parties  had  acceded  to  the  terms  of  this  deed.  It  was  dated  the 
2l8t  of  March,  1836,  and  purported  to  be  made  between  John  Close 
the  younger  and  the  defendant  as  co-partners  of  the  first  part,  the 
defendant  as  the  sole  executor  of  the  testator  of  the  second  part, 
the  plaintiff  of  the  third  part,  Henry  Gaskell  of  the  fourth  part,  and 
the  creditors  of  John  Close  the  younger  and  the  defendant  of  the 
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Close  fifth  part.  It  recited,  amongst  other  things,  that  John  Close  the 
Close.  younger  and  the  defendant  were  indebted  to  the  several  creditors  in 
the  several  amounts  thereunder  written  and  scheduled  (which  John 
Close  the  younger  and  the  defendant  were  unable  to  pay);  and 
were  also  indebted  to  the  plaintiff  in  the  sum  of  2,125Z.,  and  were 
also  indebted  to  the  defendant  James  Close  himself  as  the  executor 
[  'ISO  ]  of  the  testator  in  the  sum  of  2,167Z.  16«.,  *and  were  also  indebted  to 
Henry  Gaskell  in  the  sum  of  5,039/.  3«.  6  Jd.  (which  debts  John  Close 
the  younger  and  the  defendant  were  unable  to  pay) ;  and  it  was 
expressed  to  be  thereby  agreed  that  a  composition  of  15«.  in  the 
pound  upon  the  scheduled  debts  and  upon  the  debts  so  due  to  the 
plaintiff  and  Henry  Gaskell  as  aforesaid  should  be  paid  by  John 
Close  the  younger  and  the  defendant,  and  should  be  (with  one 
immaterial  exception)  guaranteed  as  to  the  last  instalment  thereof 
by  the  plaintiff  as  therein  mentioned ;  but  reserving  to  Henry 
Gaskell  all  liens  and  other  collateral  securities  for  his  aforesaid 
debt. 

The  instalments  payable  under  the  deed  were  paid  by  John 
Close  the  younger  and  the  defendant,  and  accepted  by  the 
creditors,  including  Mr.  Gaskell,  who,  after  receiving  the  com- 
position of  15«.  in  the  pound,  claimed  and  received  from  the 
defendant  as  executor  of  the  testator  the  other  5«.  in  the  pound 
upon  his  debt. 

John  Close  the  younger  died  a  bachelor  in  May,  1842,  from 
which  time  the  defendant  had  carried  on  the  business  of  the 
late  firm  of  ''John  and  James  Close,"  upon  his  own  sole 
account. 

On  the  Slst  of  March,  1849,  Mary  Close,  the  widow  of  the 
testator,  died  intestate,  whereupon  the  plaintiff  claimed  to  be 
entitled  to  one  moiety  of  the  testator's  residuary  estate,  and 
applied  to  the  defendant  for  an  account.  The  defendant  accord- 
ingly rendered  an  account,  in  which  he  claimed  credit  for  the 
amount  paid  to  Mr.  Gaskell  over  and  above  the  composition 
dividend.  The  plaintiff  objected  to  allow  this,  on  the  ground  that 
the  defendant  was  bound  to  indemnify  the  father's  estate  from  it. 
[A  sentence  which  follows  here  in  the  original  report  is  cancelled 
by  an  erratum  in  5  D.  M.  &  G.] 

[  181  ]  Mr.  Bacon  and  Mr.  H.  Prendergast,  in  support  of  the  appeal, 

cited  Payler  v.  Homer  sham  (l). 

(1)  16  B.  B.  516  (4  M.  &  S.  423). 
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Mr,  Bolt,  Mr.  FoUett,  and  Mr.  Kinglake^  for  the  defendant :  Clobb 

V, 

The  sarety's  estate  was  a  party  to  this  composition,  through  the  C1.O0E 
concurrence  of  the  defendant  as  executor  of  the  testator,  and  the 
plaintiff  as  residuary  legatee.  By  their  concurrence  in  the  com- 
position the  debt  was  extinguished  to  all  intents  and  purposes. 
The  provisions  of  the  deed,  therefore,  are  sufficient  to  support 
the  decisions  of  the  Master  and  Vice-chancellor,  and  it  would 
haye  been  a  fraud  on  the  creditors  for  the  plaintiff  to  have  reserved 
a  right  to  a  further  payment  from  either  of  the  debtors.  But  if 
there  was  any  doubt  as  to  the  intention  of  the  parties,  the  corre- 
spondence clearly  shows  that  the  plaintiff  abandoned  all  claim 
against  the  defendant  and  his  partner,  except  under  the  deed. 

(They  referred  to  Otcen  v.  Homan  (l).) 

The  Lobd  Justice  Knight  Bruce: 

The  question  here,  between  the  plaintiff,  a  residuary  legatee,  and 
the  defendant,  the  executor  of  the  late  Mr.  John  Close,  is,  whether 
the  plaintiff  contracted  with  the  defendant  that  the  personal  estate 
of  the  deceased  should,  as  between  the  plaintiff  and  the  defendant, 
be  either  the  sole  or  the  first  fund  for  discharging  a  certain  portion 
of  a  debt  which  was  due  to  Mr.  Henry  Gaskell  from  the  deceased 
as  a  surety  for  the  defendant,  and  ^against  which,  therefore,  inde-  [  *182  ] 
pendently  of  any  such  contract,  he  was  bound  to  indemnify  the 
deceased  and  his  estate.  The  defendant,  holding  the  affirmative, 
puts  his  case  on  a  deed,  which  is  in  evidence,  and  on  some  letters, 
also  in  evidence. 

I  will  first,  independently  of  the  letters,  consider  the  deed  alone, 
which  was  one  of  composition  between  the  defendant  and  all  or 
a  considerable  number  of  his  creditors  (a  large  body  in  the  whole) ; 
one  of  these  was  the  deceased,  in  respect  of  a  demand  altogether 
different  and  distinct  from  Mr.  Oaskell's  debt — the  estate  of  the 
deceased  having  been  (I  repeat)  then  represented  by  the  defendant 
himself  as  executor.  Another  creditor  was  the  plaintiff  in  his  own 
right,  independently  of  the  will ;  another  was  Mr.  Gaskell.  Upon 
these  debts,  the  arrangement,  in  which  they  all  concurred,  was, 
that  the  defendant  should  pay  16«.  in  the  pound  in  full  discharge 
of  them,  except  that  Mr.  Gaskell,  as  to  the  remaining  5b.  in  the 
pound  of  his  debt,  expressly  reserved  his  rights  against  the  estate 
of  the  deceased.    Those  rights  he  afterwards  exercised;  and  the 

(1)  3  Mac  ft  G.  378,  BubeeqneDtly  affirmed  on  appeal  to  the  HotLse  of 
Laida,  94  B.   B.  516  (4  H.  L.  0.  997). 
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[187] 


8TR0NGE  V.  HAWKES. 

(4  D.  M.  &  G.  186—199.) 
A  widow  who,  under  her  marriage  settlement  and  otherwise,  was  entitled 
to  annual  and  other  sums  charged  on  her  husband's  estates,  was  one  of  the 
trustees  of  his  will,  whereby  the  estates  were  devised  in  trust  to  raise 
2,000^,  for  her  benefit,  and  subject  thereto  in  trust  to  convey  the  estates 
as  the  testator's  daughter  by  a  former  marriage  should  direct  The  daughter 
borrowed  money  upon  the  security  of  a  mortgage  of  some  of  the  estates,  in 
which  the  widow  and  her  co-trustee  joined,  and  whereby,  after  reciting  the 
will  and  the  agreement  for  the  loan,  and  that  the  daughter  had  directed 
the  widow  and  her  co-trustee  to  make  such  oonyeyanoe  as  was  thereinafter 
contained,  the  widow  and  her  oo- trustee,  as  devisees  in  trust,,  by  the 
direction  of  the  daughter,  conveyed  the  estates  to  the  mortgagee  upon 
trusts  for  sale  and  for  payment  of  the  mortgage  debt,  and  of  the  surplus  as 
the  daughter  should  appoint,  and  subject  thereto  according  to  the  trusts  of 
the  will :  Held, 

1.  That  the  mortgage  did  not  pass  the  beneficial  interest  of  the  widow. 

2.  That,  nevertheless,  her  charges  must  be  postponed  to  the  mortgage, 
she  having  concurred  in  it,  without  reserving  her  priority. 

This  was  an  appeal  from  the  decision  of  the  late  Yice-Ghancellor 
Sir  James  Parker,  confirming  a  finding  of  Master  Bichards,  as  to 
priorities  of  incumbrances ;  and  the  question  was  as  to  the  effect  of 
the  concurrence  of  an  incumbrancer  (but  not  in  that  character)  in 
deeds  creating  subsequent  incumbrances. 

By  a  settlement  made  in  contemplation  of  the  marriage  of  John 
Blackburne  and  Eleanor  his  wife,  dated  the  22nd  of  October,  1798, 
Mr.  Blackburne  covenanted  with  the  trustees  of  the  settlement  to 
convey  and  assign  to  them  all  the  real  and  personal  estate  to  which 
Eleanor  should  thereafter  become  entitled,  upon  trust  for  her 
absolutely,  in  the  event  (which  happened)  of  her  surviving  him, 
and  of  there  being  no  issue  of  the  marriage.  By  the  same  settle- 
ment Mr.  Blackburne  demised  to  the  trustees  of  the  settlement,  for 
the  term  of  500  years,  a  moiety  of  some  salt  works  (to  which  he  was 
entitled),  upon  trusts  for  securing  to  Eleanor  a  jointure  of  5002.  a 
year  in  the  event  of  her  surviving  him,  and  he  covenanted  with  the 
trustees  for  the  payment  of  the  jointure. 

In  or  previously  to  the  month  of  August,  1807,  Mr.  Blackburne 
had  received  property  of  his  wife's  to  which  she  had  become  entitled 
after  the  marriage,  to  the  amount  of  12,8082. ;  and  by  a  deed  dated 
the  11th  of  August,  1807,  he  mortgaged  an  estate  and  some  shares 
to  the  trustees  of  the  settlement,  for  securing  12,308/.  By  tliis 
deed  he  also  charged  all  his  real  estates  with  the  payment  of  the 
jointure.  Mr.  Blackburne  afterwards  received  other  moneys  of  his 
wife's  to  which  she  became  entitled  after  the  marriage,  to  the  amount 
of  766/.  13s.  8d. 
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Mr.  Blackbarne  by  his  will,  dated  the  3rd  of  Angost,  1820,  gave     Stbovok 
and  devised  to  trustees,  one  of  whom  was  his  wife,  all  his  real  and     hawki 
personal  estate,  in  trust  in  the  first  place  by  mortgage  or  sale  to 
levy  and  raise  so  much  money  as  would  be  sufficient  to  pay  off  and 
discharge  his  just  debts,  funeral,  and  testamentary  expenses,  and  the 
charges  attendant  upon  the  execution  of  the  trusts  thereby  in  them 
reposed ;  and  in  the  next  place  the  several  legacies  and  annuities 
by  him  thereinafter  bequeathed.    After  giving  an  annuity,  the 
testator  directed  his  trustees  to  levy  and  raise  a  sum  of  2,00(M.  for 
the  benefit  of  his  wife ;  and  as  to  all  the  residue  of  his  real  and 
personal  estate,  the  trustees  were  to  stand  seised  and  possessed 
thereof,  in  trust  for  the  sole  and  separate  use  of  Alice  Anna  Hawkes, 
his  daughter  by  a  former  marriage,  (who  was  the  wife  of  Thomas 
Hawkes  one  of  the  trustees  of  the  will),  for  her  life,  for  her  separate 
use ;  and  from  and  after  the  death  of  his  said  daughter,  or  during 
her  life  if  she  should  so  require  and  direct,  notwithstanding  her 
coverture,  in  trust  to  convey,  transfer,  and  assign  the  same,  and 
every  or  any  part  thereof,  to  such  person  and  persons,  upon  such 
trusts  as  his  daughter  by  any  deed  or  will  to  be  executed  by  her 
should  direct ;  and  in  default  of  such  appointment,  in  *trust  from      [  *188  ] 
and  after  the  death  of  the  daughter,  if  Thomas  Hawkes  should 
have  survived  her,  and  she  should  not  have  made  any  disposition 
thereof  to  the  contrary  to  apply  the  yearly  rents,  dividends,  interest, 
and  annual  produce  thereof  (or  of  so  much  thereof  as  might  not 
have  been  so  directed,  limited,  appointed,  given,  bequeathed,  or 
charged,)  to  the  said  Thomas  Hawkes  during  his  life,  for  his  own 
use  and  benefit,  for  the  maintenance  and  support  of  himself  and 
his  children  by  the  testator's  said  daughter,  and  for  the  advance- 
ment in  the  world  of  such  children  in  such  manner  as  he  should 
think  fit,  free  from  the  power  or  control  of  his  creditors,  and  so 
that  the  same  should  not  be  subject  to  any  mortgage,  sale,  assign- 
ment, transfer,  or  other  disposition  to  be  made  by  him  thereof. 
And  from  and  after  the  death  of  the  daughter  and  Thomas  Hawkes, 
in  case  the  daughter  should  survive  Thomas  Hawkes,  and  should 
not  have  made  any  disposition  to  the  contrary,  in  trust  for  the 
children,  with  an  ultimate  trust  for  Mrs.  Hawkes. 

Mr.  Blackbume  died  in  the  month  of  November,  1826,  without 
ever  having  had  issue  by  his  wife  Eleanor.  He  left  his  wife  Eleanor 
and  Mrs.  Hawkes  and  her  husband  surviving  him.  The  will  was 
proved  by  Eleanor  Blackburne,  Thomas  Hawkes,  and  another 
executor  who  died  before  the  year  1882. 
B.B. — VOL.  on.  6 
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Btbongb         In  the  year  1832,  Mr.  and  Mrs.  Hawkes  borrowed  of  Joseph 
Hawkes.     Bedish  the  sum  of  6,0002. ;  and  in  the  year  1835  they  borrowed  of 
John  Holmes  and  William  Bushton  the  sum  of  6,660Z.    These  sams 
were  secured  to  Bedish,  and  Holmes,  and  Bushton  respectively,  by 
mortgages  of  parts  of  the  real  estate  of  the  testator  John  Blackbnme, 
dated  respectively  the  12th  of  June,  1832,  and  the  30th  of  October, 
1835 ;  and  the  question  was  as  to  the  effect  of  Eleanor  Blackbume 
r  *189  ]      having  been  a  party  to  the  deeds  by  which  *these  mortgages  were 
created.    The  mortgage  of  1832  was  made  between  Eleanor  Black- 
bume and  Thomas  Hawkes  (described  as  surviving  devisees  in 
trust  of  the  will  of  John  Blackbume),  of  the  first  part,  Thomas 
Hawkes  and  Alice  Anna  his  wife  (described  as  the  only  child  and 
heiress-at-Iaw  of  John  Blackbume),  of  the  second  part,  and  Joseph 
Bedish  of  the  third  part.     It  recited,  first,  the  seisin  of  John 
Blackbume  of  the  estate  which  the  deed  afterwards  purported  to 
convey.    Then  it  recited  the  will  of  John  Blackbume,  and  that 
Thomas  Hawkes  and  Alice  Anna  his  wife,  having  occasion  for  the 
sum  of  5,000Z.  had  applied  to  Joseph  Bedish  to  advance  and  lend 
them  that  sum,  which  he  consented  to  do,  on  having  the  repayment 
thereof  secured  in  manner  thereinafter  expressed.    Then  it  recited 
as   follows:    ''And  whereas  the  said  Alice  Anna  Hawkes  hath 
required  and  directed  the  said  Eleanor  Blackbume  and  Thomas 
Hawkes,  as  such  surviving  devisees  in  trust  as  aforesaid,  to  make 
such  conveyance  as  is  hereinafter  contained,  which  they  have 
agreed  to  do."    The  operative  part  contained  an  appointment  by 
Mrs.  Hawkes  under  her  power,  and  a  release  by  Mrs.  Blackbume  and 
Mr.  and  Mrs.  Hawkes,  by  which  Mrs.  Blackbume  and  Mr.  Hawkee, 
''as  such  surviving  devisees  in  trust,  executrix  and  executor  as 
aforesaid,  at  the  request  and  by  the  direction  of  the  said  Alice 
Anna  Hawkes,"  granted  and  released,  and  Mrs.  Hawkes  herself 
also  granted  and  released  to  the  mortgagee  the  parcels,  "  and  all 
the  estate  and  several  estates,  right,  title,  interest,  use,  trust,  inherit- 
ance, and  property,  possibility,  term,  claim,  and  demand  whatso- 
ever, both  at  law  and  in  equity,  of  them  the  said  Eleanor  Blackbume, 
Thomas  Hawkes,  and  Alice  Anna  his  wife,  or  any  one  of  them,'* 
in  the  hereditaments  thereby  assured.    The  security  was  by  ^ay 
of  trust  for  sale,  with  a  declaration  that  in  the  meantime  the 
[  *190  ]       mortgagee  his  heirs  and  assigns  should  stand  seised  *of  the  here- 
ditaments upon  trusts  for  securing  the  6,0002.  and  interest,  and 
subject  to  these  trusts  upon  trust  for  payment  of  the  residue  of  the 
moneys,  if  any,  to  arise  from  the  sale,  and  to  convey  and  assure 
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such  part  or  parts  of  the  estate  as  should  not  have  been  sold,  to  Stbohob 
such  person  or  persons  and  for  such  estates  as  Alice  Anna  Hawkes  hawxks. 
should  appoint,  and  in  default  of  any  such  appointment,  then 
that  the  mortgagee  his  heirs,  executors,  administrators,  or  assigns, 
should  pay  such  surplus  moneys,  and  convey  and  assure  such  part 
or  parts  of  the  said  manors,  messuages,  lands,  hereditaments,  and 
premises  as  should  remain  unsold  and  unappointed,  under  the 
trusts  aforesaid,  to  the  trustees  or  trustee  for  the  time  being  of 
Mr.  Blackbume's  will,  their,  his,  or  her  heirs,  executors,  adminis- 
trators, and  assigns,  upon  the  trusts  therein  contained,  or  such  of 
them  as  should  be  subsisting  and  capable  of  taking  efifect.  There 
were  covenants  by  Mr.  Hawkes  for  himself  and  for  his  wife,  and 
also  for  Mrs.  Blackbnme,  for  title  and  further  assurance.  And 
there  was  a  covenant  by  Mrs.  Blackburne  with  Bedish  that  she  had 
not  at  any  time  encumbered  the  estates.  The  deed  closed  with  a 
declaration  by  which  it  was  declared  and  agreed  between  all  the 
parties  that  all  terms  of  years  in  the  premises  should  be  held  in 
trust,  in  the  first  place,  for  further  and  better,  and  more  effectually 
securing  the  repayment  of  the  5,000^  and  interest  to  Bedish, 
according  to  the  true  intent  and  meaning  of  the  deed ;  and  from 
and  after  the  payment  thereof,  in  trust  to  attend  the  freehold  and 
inheritance. 

The  deed  of  1885  was  in  precisely  the  same  form,  except  that  at 
the  close  of  the  description  of  the  parcels  there  was  excepted  the 
interest  of  Mrs.  Blackburne  in  the  salt  works. 

In  the  month  of  May,  1842,  Mrs.  Blackburne  assigned  *the  12,808Z.       [  *i»i  ] 
secured  by  the  mortgage  of  1807,  to  the  plaintiff  Sir  James  Matthew 
Stronge;  and  by  her  will,  dated  the  2nd  of  May,  1889,  she  appointed 
the  plaintiff  to  be  her  executor.     She  died  on  the  2nd  of  July,  1842, 
and  the  plaintiff  proved  her  will. 

The  jointure  annuity  of  5002.  a  year  and  the  interest  of  the 
12,8082.,  and  7662.  ISs.  8d.,  and  on  the  legacy  of  2,0002.,  were  duly 
paid  to  Mrs.  Blackburne  up  to  the  1st  of  December,  1888,  but  after 
that  time  both  the  annuity  and  the  interest  fell  into  arrear,  and  at 
the  time  of  Mrs.  BIackbume*s  death  there  was  due  to  her,  in  respect 
of  the  arrears  of  the  annuity,  1,7912. 18^.  4d.,  and  in  respect  of  the 
interest  on  the  12,8082.  and  7662.  ISs.  8(2.,  1,7972.  11«.  lOd.  The 
7661.  18«.  8^.  and  the  legacy  remained  unpaid,  and  the  interest  on 
the  legacy  was  also  in  arrear  from  the  1st  of  December,  1888. 

The  appeal  was  from  an  order  of  the  late  Vice-chancellor  Pabkbb, 
affirming  the  finding  of  the  Master,  by  which,  in  effect,  priority 

6-2 
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stsokge     was  given  to  Mrs.  Blackbume's  charges  upon  the  testator's  real 

Ha  WEES,     estates  in  respect  of  the  jointure,  the  covenant,  and  the  legacy,  over 

the  mortgages  in  favour  of  Mr.  Bedish  and  of  Messrs.  Holmes  and 

of  Bushton  ;  and  the  question  was,  whether  this  priority  had  been 

rightly  given. 

Mr.  Mcdins  and  Mr,  M.  Archer  Shee  supported  the  appeal. 

Mr.  Wigram,  Mr.  Willcock,  and  Mr.  R.  Harrison^  were  for  the 
respondents. 

[The  following   cases    were    cited :    Payler  v.  Homer  sham  (i), 
Braybroke  v.  Inskip  (^),  Squire  v.  Ford  (a). 

July 2^,      The  Lord  Justice  Knight  Bruce: 

[  192  ]  Upon  the  argument  of  this  case, — an  appeal  from  an  order  made 

on  exceptions, — evidence,  oral  and  documentary,  which  was  before 
neither  the  Master  nor  the  Yicb-Chancellor  who  made  the  order, 
was,  by  consent,  adduced  and  used,  after  considering  which,  we 
thought  it  right  to  ask  Mr.  Wigram^  the  leading  counsel  for  ihe 
respondent,  whether  he  would  wish  that  there  should  be  an  inquiry 
into  the  circumstances  under  which  the  securities  in  question  were 
prepared  and  (especially  by  Mrs.  Blackburne)  executed.  This  was 
declined  by  Mr.  Wigram^  on  the  ground  of  the  unlikehood  or 
impossibility  of  adding  usefully  to  the  materials  already  in  the 
possession  of  the  Court — a  view  of  the  matter  very  probably  correct. 
We  did  not  make  a  similar  suggestion  to  the  appellant's  counsel, 
thinking  it  not  at  all  likely  that  any  such  desire  would  be  felt  on 
their  part. 

Upon  the  whole  of  the  documents  and  evidence  now  before  ue, 
both  what  was  presented  and  what  was  not  presented  to  the  Master 
and  the  Yice-Chanoellor,  I  think  that  there  is  no  ground  for  saying 
that,  if  any  fraud  or  deception  (whether  by  misrepresentation  or 
otherwise)  was  practised  on  Mrs.  Blackburne,  it  was  practised  by 
or  on  behalf,  or  with  the  privity,  of  the  persons  to  whom  the 
securities  were  made  respectively,  or  any  one  or  more  of  those 
persons.  I  think  that  each  of  them  must  be  taken  to  have  acted 
fairly,  and  that  neither  security  can  be  deemed  to  have  been 
executed  by  Mrs.  Blackburne  under  circumstances  entitling  her  to 
have  it  reformed  or  to  be  relieved  against  it.     The  instruments,  as 

(1)  16  R.  E.  616  (4  M.  &  8.  423).  (3)  89  R.  R.  326  (9  Hare,  47). 

(2)  7  R.  R.  106  (8  Vee.  417). 


VOL.  cn.]  1858.     CH.     4  D.  M.  &  G.  192—194.  85 

they  stand,  mast  be  taken  to  have  bound  her  legally  and  equitably ;      Stbonob 
but  it  is  contended  for  the  respondent  that,  even  as  they  stand,      hawkw. 
they  left  her  at  liberty  to  enforce  against  the  mortgagees  or  incum- 
brancers, parties  to  them  respectively,  all  the  equitable  rights 
affecting  the  *lands  comprised  in  them,  which,  under  Mr.  Black-       [  *193] 
bnme's  will  and  her  title  anterior  to  the  will,  she  was,  immediately 
before  the  security  of  1832,   as  to  the  lands  comprised  in  that 
security,  and  immediately  before  the  security  of  18S5,  as  to  the 
lands  in  that,  entitled  to  enforce  for  her  own  benefit. 

If  the  respondent  is  well  founded  in  this  contention,  Mrs.  Black- 
bume,  immediately  after  executing  the  deeds  of  1882,  might,  as  a 
creditor  and  legatee  of  Mr.  Blackburne,  have  filed  a  bill  against 
]fr.  Bedish  for  a  receiver  of  the  rents,  and  a  sale  of  the  property 
comprised  in  them,  and  so  have  deprived  him  wholly  of  the  benefit 
of  his  security.  I  find  myself  unable  to  put  such  a  construction 
upon  the  transaction, — unable  to  believe  that  his  money  was  lent,  or 
understood  by  any  person  to  be  lent,  upon  terms  to  which  it  would 
have  been  so  much  more  than  imprudent  on  his  part  to  assent. 
True,  Mrs.  Blackburne  only  conveyed  as  a  devisee  in  trust  and  as 
executrix ;  but  she  so  parted  with  all  the  legal  interest  vested  in 
her;  and,  if  it  had  been  intended  that  she  should,  nevertheless, 
retain  for  her  benefit  an  equitable  interest  paramount  the  security, 
it  must,  I  think,  be  supposed  that  so  extraordinary  an  intention 
would  have  been  expressed  or  intimated,  which  it  is  not. 

The  language  of  the  security  of  1882,  throughout  the  instrument, 
appears  to  me  tantamount  to  a  declaration  by  Mrs.  Blackburne  to 
Mr.  Bedish  that  she  had  not  at  the  time  any  interest  in  the  lands 
comprised  in  that  security,  or  any  claim  upon  them,  beyond  what 
she  expressly  conveyed,  or  that,  if  she  had,  she  did  not  intend  to 
enforce  it  against  him  ;  and  justice,  in  my  opinion,  requires  us  to 
presume  that  he  so  considered  the  matter,  and  on  that  faith 
advanced  his  money  and  *took  the  security.  The  same  observations  [  *194  ] 
apply,  I  conceive,  viutatis  mutandis,  to  the  security  of  1885. 

My  excellent  friend  Mr.  Bichards,  first,  and  Sir  James  Pabkbr, 
who,  nearly  at  the  close  of  his  valuable  life,  made  the  order  under 
appeal  afterwards,  having  come  to  a  different  conclusion,  I  have 
h^itated  in  this  matter,  and  distrusted  my  view  of  the  case. 
Finally^  however,  entertaining  that  view,  I  am  bound  to  act  upon  it. 
With  regard  to  the  evidence,  dehors  the  deeds,  I  may  say  that,  as 
its  addition  to  the  cause  has  not  appeared  to  me  to  help  the  respon- 
dent, so  neither  would  its  rejection,  wholly  or  partially,  have  been. 
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Strovgb  I  conceive,  of  any  avail  to  him.  It  is  true,  certainly,  that  at  one 
Hawkes.  ^^™^  I  doubted  whether  the  correspondence  and  the  drafts  might 
not  reasonably  be  contended  to  assist  him.  Upon  reflection,  how- 
ever, I  think  that  to  attribute  any  weight  to  them  would  be  to  act 
on  insufficient  grounds,  and,  in  truth,  on  mere  conjecture.  The 
consequence  is,  that,  whatever  reason  Mrs.  Blackburne  may  possibly 
have  had,  though  I  am  not  sure  that  she  had  any,  to  complain  of 
some  person  or  persons  near  to  her  or  about  her, —hard  as  the  case 
may  perhaps  be  on  that  lady  or  her  representative,  we  are  placed,  I 
apprehend,  under  the  necessity  of  postponing  Sir  James  Stronge  to 
the  appellants. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case, 
said: 

The  question  seems  to  depend  upon  two  points.  First,  whether 
the  mortgage  deeds  of  18S2  and  1885  operated  to  pass  the  interests 
which  Eleanor  Blackburne  had  in  the  testator's  estate  in  respect  of 
the  jointure,  the  covenant,  and  the  legacy ;  and  secondly,  whether, 
[  *19-^  ]  assuming  *that  these  interests  did  not  pass  by  the  mortgage  deeds, 
but  remained  in  Mrs.  Blackburne,  it  was  competent  to  her  and 
those  claiming  under  her  to  set  them  up  against  the  mortgagees, 
notwithstanding  her  execution  of  the  mortgage  deeds. 

The  first  of  these  mortgage  deeds  is  dated  the  12th  of  June,  1882. 
(His  Lordship  read  it.)  The  other  mortgage  deed  is  in  precisely 
the  same  form,  except  that  at  the  end  of  the  parcels  there  is  the 
following  saving :  (His  Lordship  read  it.) 

Upon  examining  these  deeds  I  am  satisfied  that  they  were  not 
intended  to  operate  so  as  to  pass  the  interests  of  Eleanor  Blackburne 
in  the  testator's  estate  in  respect  of  the  jointure,  the  covenant,  and 
the  legacy.  The  reasoning  of  the  Vicb-Chancellor  upon  that  part 
of  the  case  appears  to  me  to  be  conclusive;  but,  if  it  required 
further  support,  I  think  that  support  would  be  found  in  the  very 
frame  of  the  deeds  themselves.  No  purchaser  or  mortgagee 
intending  to  acquire  the  beneficial  interests  of  Mrs.  Blackburne 
could,  as  I  conceive,  have  been  content  to  rest  the  requisition  of 
them  upon  such  deeds  as  these.  Had  the  deeds  been  intended  to 
pass  Mrs.  Blackbume's  beneficial  interests  there  must  surely  have 
been  some  recital  of  the  existence  of  such  interests,  some  clear  and 
distinct  assignment  of  them,  and  some  equity  of  redemption  reserve 
to  Mrs.  Blackburne  in  respect  of  such  assignment,  the  deeds 
indicating  no  intention  on  the  part  of  Mrs.  Blackburne  to  give  up 
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her  interests  in  favour  of  Mrs.  Hawkes.      The  case  therefore,  upon     Stbokob 

the  first  point,  seems  to  me  to  be  reduced  to  this,  whether  the     hawkkb. 

operative  words  of  these  deeds  are  so  strong  as  to  compel  the  Court 

to  hold  that  Mrs.  Blackbume's  beneficial  interests  passed  by  them, 

notwithstanding  the  indication  of  intention  to  be  drawn  from  the 

other  parts  of  the  deeds ;  and  I  am  *of  opinion  that  they  are  not,      [  *196  ] 

but  the  contrary.    I  think  that  the  words  ''as  such  surviving 

densees  in  trust  executor  and  executrix  as  aforesaid  **  override  the 

whole  operative  parts  of  the  deeds,  and  have  the  effect  of  confirming 

them  to  the  interests  which  the  conveying  parties  had  as  trustees 

in  conformity  with  the  intention  to  be  collected  from  the  other  parts 

of  the  deeds.    If  therefore  this  case  had  rested  upon  the  first  point 

to  which  I  have  referred  I  should  have  felt  no  hesitation  in  agreeing 

with  the  conclusion  at  which  the  late  Yice-Chamobllor  arrived. 

But  the  more  substantial  question  in  the  case  seems  to  me  to  arise 
npon  the  second  point,  to  which  I  have  adverted ;  whether  it  could 
be  competent  to  Mrs.  Blackbume  and  those  claiming  under  her  to 
set  np  her  interests  in  respect  of  the  jointure,  the  covenant,  and 
the  legacy,  against  the  mortgagees,  after  her  having  joined  in  the 
mortgage  deeds.    It  has  long  been  settled  that  where  a  party  having 
a  charge  upon  an  estate,  encourages  or  even  permits  another  to 
advance  money  upon  the  security  of  the  estate  without  giving  notice 
of  the  charge,  the  party  who  has  thus  been  encouraged  or  permitted 
to  make  the  advance  is  entitled  to  priority  over  the  party  who  has 
thus  encouraged  or  permitted  the  advance  to  be  made.    The  fact  of 
the  party  having  the  charge  standing  by  and  permitting  the  further 
advance  to  be  made,  without  giving  notice  of  the  charge,  is  alone 
sufficient    to  support  this  equity  on  the  part  of  the  subsequent 
incumbrancer.    The  equity  is  still  more  strong  where  the  party 
having  the  charge  has  participated  in  the  transaction  of  the  subse- 
quent loan,  or  has  made  representations  leading  the  other  party  to 
believe  in  the  non-existence  of  the  prior  charge. 

There  are  many  cases  which  support  this  doctrine.  *The  case  of  [  *197  ] 
Draper  v.  Barlase  (i),  is  perhaps  the  most  apposite  to  the  present. 
In  that  case  a  Mr.  Hill  had  lent  Borlase  2,000/.  upon  mortgage  of  a 
manor,  and  upon  a  statute  as  a  further  security ;  and  he  afterwards, 
being  at  the  Bar,  advised  a  Mr.  Ive  on  lending  Borlase  another  sum 
of  2,0002.  on  mortgage  of  a  different  manor,  and  prepared  the 
security,  and  inserted  a  covenant  that  the  estate  was  free  from 
incumbrances,  making  no  mention  of  the  statute.    It  was  held  that 

(1)  2  Vem.  370. 
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Btbonob  he  could  not  set  up  the  statute  against  the  incumbrance  of  Ive. 
Hawkbs.  That  case  seems  to  me,  in  principle,  to  govern,  and  in  its  circum- 
stances to  be  much  less  strong  than  the  present.  Mrs.  Blackbume 
was  party  to  the  deeds  by  which  these  mortgages  were  created. 
Those  deeds,  upon  the  face  of  them,  appear  to  me  most  plainly  to 
import  that  she  had  no  charge  upon  the  mortgaged  estates.  The 
parts  of  the  estates  which  remain  unsold  are  to  be  reconveyed  to 
Mrs.  Hawkes'  appointment,  and  to  the  trustees  only  in  default  of 
appointment  by  Mrs.  Hawkes.  All  terms  are  to  be  held  in  trust, 
in  the  first  place,  for  securing  the  mortgagees.  These  provisions 
cannot,  I  think,  be  considered  otherwise  than  as  amounting  to  a 
dear  representation,  by  Mrs.  Blackbume,  that  there  was  not,  on 
her  part  at  least,  any  prior  claim  under  the  trust 

It  was  said  that  the  deed  recited  the  trust  for  the  payment  of  the 
debts  and  legacies,  and  did  not  recite  that  the  debts  and  legacies 
had  been  paid,  and  that  the  mortgagees  therefore  were  put  upon 
inquiry,  and  so  no  doubt  they  were;  but  these  deeds  contain 
Mrs.  Blackburne's  answer  to  the  inquiry  in  the  representation 
which  their  provisions  necessarily  convey,  that  she  did  not  intend 
to  set  up  any  charge  upon  the  estate  as  against  the  mortgagees. 
[  198  J  If  it  could  have  been  observed  on  her  part  that  her  execution  of 

the  deeds  had  been  fraudulently  procured,  the  case  would  have  been 
different ;  and  it  was  for  this  reason  we  offered  an  inquiry  upon  the 
subject,  but  the  inquiry  was,  and  I  think  wisely,  decUned.  Upon  the 
facts  as  they  stand  I  am  satisfied  that  it  would  be  going  much  too 
far  to  cut  down  the  effect  of  .the  representations  which  the  deeds 
import  upon  any  presumption  of  fraud  on  Mrs.  Blackbume,  or  of 
ignorance  on  her  part  of  the  true  effect  of  the  deeds.  Some  reliance 
was  placed  on  the  part  of  the  plaintiff  upon  a  note  with  reference  to 
the  legacies  and  annuities  which  appears  upon  the  draft  of  one  of 
the  mortgage  deeds  with  reference  to  the  legacies  and  annuity,  to  the 
following  effect :  ''  These  appear  to  be  a  charge  upon  all  the  real  estate 
devised.  Have  the  legacies  been  paid,  and  is  the  annuity  subsisting  ? 
If  so,  is  the  rental  an  ample  security  beyond  the  annuity  ?  '*  but 
this  note,  although  it  shows  that  the  mortgagee  of  1882  was  aware 
of  the  charge,  shows  nothing  to  countervail  the  effect  of  the  deed 
as  representing  that  the  parties  with  whom  he  was  dealing  had  no 
interest  under  the  charge.  The  correspondence  which  is  in  evidence 
was  also  relied  on  upon  the  part  of  the  plaintiff,  but  I  see  nothing 
in  it  which  can  affect  the  case  so  far  as  Mrs.  Blackbume  is  concerned. 
There  is  another  fact  in  this  case  which  I  think  is  entitled  to  no 
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inoonfliderable  weight.    It  appears  by  the  report  that  not  only  did      Strohob 

the  7661.  and  the  legacy  remain  unpaid  when  the  mortgages  were     hawkks. 

made,  but  that  Mrs.  Blackbome's  annuity  and  her  interest  must 

have  been  in  arrear  for  some  considerable  period  antecedent  to  her 

death ;  and  yet  no  proceedings  were  taken  by  her  for  the  purpose 

of  disturbing  the  title  of  the  mortgagees.    This  is  a  claim  brought 

forward  by  the  plaintiff  after  her  death  against  a  title  which  she 

may  not  reasonably  be  *said  to  have  acquiesced  in.    Upon  the      [  *199] 

whole,  therefore,  my  opinion  is  that,  as  between  the  plaintiff  and 

these  mortgagees,  the  plaintiff's  charge  must  be  postponed. 


BEG.  V.  The  EASTEEN  ARCHIPELAGO  COMPANY.        i^^i. 

AnrU  19,  20. 
(4  D.  M.  &  G.  19»— 205.)  Jnw  3. 


Aiier  a  judgment  in  acirefadcu  in  the  Court  of  Queen's  Bench»  annulling 
letters  patent,  and  directing  that  they  should  he  restored  to  the  Court  of 
Chanoery  to  be  cancelled,  the  Ijord  Chancellor  has  no  jurisdiction  to  stay 
the  execution  of  the  judgment,  his  duty  in  cancelling  the  enrolment  being 
only  ministerial. 


July  1, 15. 


ATTOENEY -GENERAL  v.   CHAMBERS  (1).       j^^^^ 

(4  D.  M.  ft  G.  206—218 ;  8.  C.  23  L.  J.  Ch.  662 ;  18  Jur.  779 ;  2  W.  R.  636.)        J^ly^  is. 

In  the  absence  of  all  evidence  of  particular  usage,  the  extent  of  the  right  Ix>rd 

of  the  Crown  to  the  sea  shore  landwards  is  primd  facie  limited  by  the  line  C  ran  worth, 
of  the  medium  high  tide  between  the  springs  and  the  neaps. 

ALDERSON,  B. 

In  this  case  an  information  was  filed  by  the  Attorney-Oeneral  Madlb,  j. 
against  the  owners  and  lessees  of  a  district  abatting  on  and  extend-  C  206  ] 
ing  along  the  sea  shore  of  the  parish  of  Llanelly,  in  the  county  of 
Carmarthen.  The  information  alleged  that  by  the  Boyal  prerogative 
the  sea  shore,  and  the  soil  of  all  arms  and  creeks  of  the  sea,  and  of 
all  pablic  ports  and  havens  round  this  kingdom  as  far  as  the  sea 
flows  and  reflows  between  high  and  low  water  mark,  and  the  soil  of 
the  navigable  rivers  of  this  kingdom,  and  all  mines  and  minerals 
lying  under  the  sea,  sea  shore,  arms  and  creeks  of  the  sea,  and  all 
profits  arising  from  the  shore  and  soil  belonged  to  her  Majesty,  and 
have  at  all  times  belonged  to  her  and  her  Boyal  predecessors,  Kings 
and  Queens  of  this  realm.  The  information  stated  that  there  were 
very  valuable  and  extensive  veins,  seams,  or  strata  of  coal  and  culm 
lying  under  that  part  of  the  parish  of  Llanelly  which  was  con- 
tiguous to  the  sea  shore,  and  particularly  under  the  land  belonging 

(1)  Pmru  ▼.  Bunting  [1896]  2  Q.  B.      Mdlw  ▼.  WalmetXty  [1906]  2  Oh.  164, 
360,  65  L.  J.  M.  0.  131 ,  76  L.  T.  184 ;      177, 74  L.  J.  Ch.  476, 93  L.  T.  674,  0.  A. 
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A.-G.        to  the  defendant  David  Lewis,  called  or  known  by  the  name  of  Old 
Chambers.    Castle  Farm,  and  that  such  veins,  seams,  or  strata  of  coal  and 
culm  continued  and  extended  also  under  the  contiguous  sea  shore 
below  the  line  of  high  water  mark  and  under  the  sea. 

The  information  charged  that  the  sea  shore,  which  was  vested  in 
her  Majesty  by  virtue  of  her  prerogative,  extended  landwards  as  far 
as  high  water  mark  at  .ordinary  monthly  spring  tides,  or  at  all 
events  far  beyond  high  water  mark  at  neap  tides,  and  up  to  the 
medium  line  of  high  water  mark  between  neap  and  spring  tides. 
[  *207  ]  r£i^Q  ^information  charged  that  encroachments  had  been  made  by 
the  defendants  on  the  shore  by  means  of  embankments ;  and  that 
valuable  coal  mines  were  worked  under  that  part  of  the  shore  that 
lay  to  the  seaward  of  high  water  mark  at  ordinary  neap  tides  before 
the  sea  was  excluded  by  the  embankment. 

The  information  prayed  that  the  right  of  her  Majesty  to  the  sea 
shore  of  the  parish  of  Llanelly  below  high  water  mark  might  be 
established ;  that  the  leaves  or  licences  to  embank,  or  build,  or  dig, 
or  raise  coal  from  the  said  sea  shore  might  be  declared  null  [and] 
void,  and  delivered  up  to  be  cancelled,  and  that  the  boundary  or 
mark  to  which  the  sea  flowed  at  high  ordinary  tides  upon  the  shore 
of  the  parish  of  Llanelly,  adjoining  the  lands  in  the  occupation  or 
possession  of  the  defendant  D.  Lewis,  before  the  embankments 
were  erected,  and  also  those  portions  of  the  works  or  mines  from 
which  coal  or  culm  were  gotten,  which  lay  under  land  belonging 
to  her  Majesty  might  be  ascertained  and  distinguished,  and  that  the 
nuisances  arising  from  the  erection  of  the  works  might  be  abated. 

Answers  were  put  in  by  the  several  defendants,  controverting  the 
right  asserted  by  the  Grown,  and  submitting  that  at  the  utmost  the 
Crown's  right  did  not  extend  landwards  beyond  the  line  of  high 
water  mark  of  ordinary  neap  tides,  and  did  not  embrace  any 
alluvium  of  gradual  formation. 

The  cause  originally  came  on  to  be  heard  before  the  Master  of 
the  Rolls,  and  on  the  2l8t  January,  1852,  his  Honour  directed 
certain  issues  to  be  tried  between  the  Crown  and  Lord  Cawdor, 
and  Mr.  Chambers  (two  of  the  defendants  and  principal  owners  of 
the  shore) ;  no  issue,  however,  was  directed  as  between  the  Crown 
[  '208  ]  *and  the  defendant  D.  Lewis,  who  was  also  an  owner,  the  Attorney- 
General  having  been  of  opinion  that  the  issues  between  the  Crown 
and  the  two  principal  defendants  should  be  first  disposed  of.  The 
issues  came  on  to  be  tried  on  a  trial  at  Bar  before  a  jury  at  the 
Queen's  Bench,  sitting  in  Banco,  on  the  19th  February,  1854,  when 
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a  verdict  by  agreement  was  entered  for  the  Grown.  The  Act  15  &  16  A..a. 
Vict.  c.  86,  having  in  the  meantime  passed,  (by  the  62nd  section  of  chambbbs. 
which  a  court  of  eqnity  is  empowered  to  determine  the  legal  rights 
of  parties  without  directing  a  trial  at  law,)  and  the  question,  so  far 
as  regarded  the  rights  of  the  defendant  Lewis,  being  still  undecided, 
it  was  arranged  that  the  cause  should  be  set  down  on  further  direc- 
tions, to  be  heard  by  consent  of  the  Lord  Chancellor,  before  his 
Lordship  in  the  first  instance,  assisted  by  two  of  the  Judges  of  the 
courts  of  common  law.  His  Lordship  having  accordingly  invited 
the  attendance  of  Mr.  Baron  Alderson  and  Mr.  Justice  Maule  to 
assist  in  the  determination  of  the  question,  those  learned  Judges 
now  attended. 

The  following  passages  from  Lord  Chief  Justice  Hale's  Treatise 
De  Jure  Maris  (i)  were  much  commented  upon  in  the  argument, 
and  by  the  learned  Judges  and  Lord  Chancellor,  and  are  here 
inserted  for  the  convenience  of  reference : 

''The  shore  is  that  ground  that  is  between  the  ordinary  high 
water  and  low  water  mark.  This  doth  jnimu  facie  and  of  common 
right  belong  to  the  King,  both  in  the  shore  of  the  sea,  and  the  shore 
of  the  arms  of  the  sea. 

'*  And  herein  there  will  be  these  things  examinable — 

"  1st.  What  shall  be  said  the  shore  or  littus  maris  ? 

**  2nd.  What  shall  be  said  an  arm  or  creek  of  the  sea  ? 

"  8rd.  What  evidence  there  is  of  the  King's  propriety  thereof.  [  209  ] 

*'  I.  For  the  first  of  these  it  is  certain  that  that  which  the  sea 
overflows,  either  at  high  spring  tides,  or  extraordinary  tides,  comes 
not  as  to  this  purpose  under  the  denomination  of  littus  maris  ; 
and  consequently  the  King's  title  is  not  of  that  large  extent,  but 
only  to  land  that  is  usually  overflowed  at  ordinary  tides.  And  so 
I  have  known  it  ruled  in  the  Exchequer  Chamber  in  the  case  of 
yanhaesdanke,  on  prosecution  by  information  against  Mr.  Whiting, 
about  12  Car.  L,  for  lands  in  the  county  of  Norfolk,  and  accordingly 
ruled,  15  Car.  B.  E.,  Sir  Edward  Heron's  case  and  Pasch,  17  Car.  II., 
in  Scaccario  upon  evidence  between  The  Lady  Wansfard's  Lessee  and 
Stephens,  in  an  ejectione  firma  for  the  town  of  Cowes,  in  the  Isle  of 
Wight  That  therefore  I  call  the  shore  that  is  between  the  common 
high  water  and  low  water  mark,  and  no  more. 

•  «  •  •  • 

(2)  "  There  seems  to  be  three  sorts  of  shores  or  littora  marina, 
according  to  the  various  tides,  viz. 

(1)  Hargiaye*8  Tracts,  pp.  12,  25,  26.  (2)  Hargrave's  Tracts,  p.  25. 
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A.-G.  "  (let.)  The  high  spring  tides,  which  are  the  flnxes  of  the  sea  at 

Gham'behs.  those  tides  that  happen  at  the  two  equinoctials ;  and  certainly  this 
doth  not  de  jure  communi  belong  to  the  Crown.  For  such  spring 
tides  many  times  overflow  ancient  meadows  and  salt  marshes,  which 
yet  unquestionably  belong  to  the  subject.  And  this  is  admitted  of 
all  hands. 

"  (2nd.)  The  spring  tides  which  happen  twice  every  month,  at 
full  and  change  of  the  moon,  and  the  shore  in  question,  is  by  some 
opinion  not  denominated  by  these  tides  neither,  but  the  land  over- 
flowed with  these  fluxes  ordinarily  belong  to  the  subject  prima  facie,, 
[  *2io  ]  unless  the  King  hath  a  prescription  to  the  contrary.  *And  the  reason 
seems  to  be,  because  for  the  most  part  the  lands  covered  by  these 
fluxes  are  dry  and  maniorable ;  for  at  other  tides  the  sea  doth  not 
cover  them,  and  therefore  touching  these  shores,  some  hold  that 
common  right  speaks  for  the  subject,  unless  there  be  an  usage 
to  entitle  the  Grown ;  for  this  is  not  properly  liitn%  inaris.  And 
therefore  it  hath  been  held  that  where  the  Ring  makes  his  title 
to  land  as  littus  maris,  or  parceUa  littoris  tnarini,  it  is  not  sufiicient 
for  him  to  make  it  appear  to  be  overflowed  at  spring  tides  of  this 
kind,  P.  8  Car.  I.,  in  Camera  Scaccarii,  in  the  case  of  Vanhesdanke 
for  lands  in  Norfolk ;  and  so  I  have  heard  it  was  held,  P.  15  Car. 
B.  R,  Sir  Edward  Heron's  case,  and  Tr.  17  Car.  II.,  in  the  case  of 
The  Lady  Wandesford,  for  a  town  called  the  Cowes,  in  the  Isle  of 
Wight,  in  Scaccario. 

"  (8rd.)  Ordinary  tides  or  neap  tides,  which  happen  between  the 
full  and  change  of  the  moon ;  and  this  is  that  which  is  properly  littns 
m4iris,  sometimes  called  m^arettum,  sometimes  tvarettum.  And  touch- 
ing  this  kind  of  shore,  viz.  that  which  is  covered  by  the  ordinary 
flux  of  the  sea,  is  the  business  of  our  present  inquiry.*' 

The  Solicitor-General,  Mr.  Jam^s,  and  Mr.  Hansen,  for  the 
Crown : 
By  the  feudal  law  all  the  real  property  of  this  country  was  vested 
in  the  Crown,  and  the  sea  shore  appertaining  to  the  Sovereign  com- 
mences with  that  portion  of  the  shore  where  the  interests  of  the 
public  may  be  said  to  begin ;  and  therefore  the  rights  of  the 
adjacent  freeholders  are  bounded  not  merely  by  the  ordinary  flux 
and  reflux  of  the  tide,  but  the  CrQwn  for  the  benefit  of  the  public 
has  a  right  to  all  the  intervening  space  between  the  highest  and 
the  ordinary  high  water  mark;  for  though  the  soil  of  the  sea 
between  high  and  low  water  mark  may  be  parcel  of  the  manor  of  a 
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sabjeet,  Constable's  *ca8e(i),  yet,  as  Lord  Hale,  in  hie  Treatise  De        a..o. 

Jure  Maris,  says,  p.  22,  this  **jus  privatum  that  is  acquired  to  the    chambxbs. 

subject  either  by  patent  or  prescription  must  not  prejudice  the  ju*       [  •zn  ] 

publicum  wherewith  public  rivers  or  arms  of  the  sea  are  affected  for 

public  use."   Mr.  Justice  Batlet,  in  the  case  of  Sa-atton  v.  Brown  (2), 

observes,  "  The  property  in  such  land  primd  fade  is  in  the  Crown/' 

and  it  is  quite  clear  that  if  the  sea  encroach  upon  the  land  of  a 

subject  gradually,  the  land  thereby  covered  by  water  belongs  to  the 

Crown :    In  the  Matter  of  the  Hull  and  Selby  Railway  (3),  Rex  v. 

Lord  Yarhorough  (4).    The  limit  to  which  the  Grown  would  be  entitled 

by  the  rule  of  the  civil  law  will  give  us  more  than  we  claim ;  by 

that  law  the  shore  is  defined  to  be  so  far  as  the  greatest  winter 

tides  do  run. 

(Aldbrson,  B.,  referred  to  the  observations  of  Holroyd,  J.,  in 
the  case  of  Blundell  v.  Catterall  (5),  as  to  the  variance  between  the 
eommon  law  and  civil  law  in  regard  to  maritime  rights,  showing 
that  the  civil  law  was  not  any  guide  in  such  matters.) 

With  reference  to  the  word  "  ordinary,"  that  must  be  intended  to 
comprehend  such  phenomena  as  are  of  the  most  constant  recur- 
rence, and  the  word  itself  is  just  as  applicable  to  spring  as  neap 
tides  (e).  (They  referred  to  Beiry  v.  Holden  (7),  Attomey-Oeneral  v. 
Burridge  (s),  and  Attomey-Oeneral  v.  Parmeter  (9),  Lord  Stair's 
Institutes,  Vol.  2,  p.  190.)  They  also  relied  upon  the  observations 
attributed  to  Lord  Brouoham  in  the  case  of  Smith  v.  The  Earl  of 
Stair  (10),  indicating  a  preference  for  the  former  of  the  opinions 
which  is  to  be  found  in  page  12  of  the  Treatise  De  Jure  Maris. 

Mr.   R.  Palmer,  Mr.   Ooldsmid,  and  Mr.  Mellish,   for  Mr.        [212] 
Lewis: 

We  submit  that  the  neap  line  best  fulfils  the  definition  of  "  ordi- 
nary '*  high  water  mark,  inasmuch  as  that  line  would  include  land 
covered  every  day  in  the  year  by  the  sea.  Lord  Hale,  defining  the 
shore  to  be  that  space  usually  overflowed  at  ordinary  tides,  p.  26, 
excludes  all  spring  tides.    On  this  principle  Parks,  J.,  says,  in  the 

(1)  5  Co.  Bep.  107  a.  see  p.  292). 

(2)  28  R  R  314  (4  B.  &  C.48o  ;  see  (6)  Anon.,  Dyer,  326  b. 
p.  495).  (7)  3  Dun.  &  Bell,  205. 

(3)  52  B.  E.  733  (5  M.  &  W.  327).  (8)  24  B.  E.  705  (10  Price,  850). 

(4)  27   B.  B.   292  (3  B.  &  0.  91 ;    *      (9)  24  B.  B.  723  (10  Price,  378). 
S.  C.  2  BUgh,  N.  S.  147).  (10)  6  BeU,  Ap.  Ca.  847. 

(5)  24  B.  B.  353  (5  B.  ft  Aid.  268  ; 
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A.-G.  case  of  Lowe  v.  Oovett  (i),  "In  the  absence  of  proof  to  the  contrary, 
Chambebb.  the  presumption  as  to  such  land  (meaning  land  above  the  ordinary 
high  water  mark)  is  in  favour  of  the  adjoining  proprietor."  The 
only  case  in  which  the  Grown  was  held  to  be  entitled  is  Attorney - 
General  v.  Parmeter  (2) ;  but  that  was  the  case  of  a  nuisance,  and 
there  the  parties  were  claiming  under  the  Grown,  and  the  decision 
was  that  the  grant  was  bad. 

If  the  right  of  conservancy  is  attributed  to  the  Grown  to  the 
extent  asserted  by  the  information,  the  consequence  will  be  directly 
repugnant  to  the  doctrine  laid  down  by  Lord  Hale,  in  page  26  of 
the  Treatise  De  Jure  Maris,  and  would  include  lands  which,  by 
reason  of  their  being  uncovered  for  the  greatest  part  of  the  year, 
are  dry  and  maniorable. 

Mr.  Roupell  and  Mr.  Dickinson  appeared   for  Messrs.    Sims, 
Williams  &  Go.,  lessees  under  Mr.  Lewis. 

Mr.  Janies,  in  reply : 

In  Lowe  v.  Govett  the  Grown  was  not  a  party;  and  oven  granting 

the  presumption  in  favour  of  the  adjacent  proprietors,  still  this  will 

L  •21a  ]      not  deprive  the  Grown  *of  the  right  here  asserted,  nor  dispense 

with  the  obligations  of  protecting  the  interests  of  the  public  for  the 

purposes  of  navigation. 

At  the  conclusion  of  the  argument  the  learned  Judges  desired 
time  to  consider  the  question  which  had  been  submitted  to  them  ; 
and  on  the  8th  July,  1864,  Mr.  Baron  Aldbrson,  on  behalf  of  Mr. 
Justice  Maule  and  himself,  delivered  the  following  joint  opinion  : 

My  Lord  Ghancellor, — In  this  case,  on  which  your  Lordship  has 
requested  the  assistance  of  my  brother  Maule  and  myself,  I  am 
now  to  deliver  our  joint  opinion  on  the  only  question  argued 
before  us.  That  question,  as  I  understand  it,  is  this :  What,  in 
the  absence  of  all  evidence  of  particular  usage,  is  the  limit  of 
the  title  of  the  Grown  to  the  sea-shore  ?  The  Grown  is  clearly 
in  such  a  case,  according  to  all  the  authorities,  entitled  to  the 
"  littus  maris  "  as  well  as  to  the  soil  of  the  sea  itself  adjoining  the 
coasts  of  England.  What  then,  according  to  the  authorities  in  oar 
law,  is  the  extent  of  this  **  littus  maris  ?  " 

This,  in  the  absence  of  any  grant,  or  usage  from  which  a  grant 

(1)  37  B.  E.  660 ;  Bee  p.  666  (3  B.  &         (2)  24  E.  B.  723  (10  Price,  378). 

Ad.  863  ;  see  p.  871). 
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may  be  presumed,  is  according  to  the  civil  law  defined  as  the  part  a.-o. 
of  tKe  shore  bonnded  by  the  extreme  limit  to  which  the  highest  chambbbb. 
natural  tides  extend,  **Qtiatenus  hyhemus  Jluctus  mazimus 
exeurrit,'*  i.e.  the  highest  natural  tide;  for  according  to  Lord 
Stair's  exposition  the  definition  does  not  include  the  highest  actual 
tid^,  for  these  may  be  produced  by  peculiarities  of  wind  or  other 
temporary  or  accidental  circumstances,  concurring  with  the  flow 
produced  by  the  action  of  the  sun  and  moon  upon  the  ocean. 

But  this  definition  (even  thus  expounded  by  the  ^authorities)  of      [  •su  ] 
the  civil  law  is  clearly  not  the  rule  of  the  common  law  of  England. 
Mr.  Justice  Holrotd,  no  mean  authority,  in  his  very  elaborate 
judgment  in  the  case  of  BlundtU  v.  Caiterall  (i),  mentions  this  as 
one  of  the  instances  in  which  the  common  law  difiiers  from  the  civil 
law,  and  says  that  it  is  clear  that  according  to  our  law  it  is  not  the 
limit  of  the  highest  tides  of  the  year,  but  the  limit  reached  by  the 
highest  ordinary  tides  of  the  sea  which  is  the  limit  of  the  shore 
belonging  prima  facie  to  the  Crown.    What  then  are  these  "highest 
ordinary  tides  ?  "    Now  we  know  that  in  fact  the  tides  of  each  day, 
nay  even  each  of  the  tides  of  each  day,  differ  in  some  degree  as  to 
the  limit  which  they  reach.     There  are  the  spring  tides  at  the 
equinox,  the  highest  of  all.    These  clearly  are  excluded  in  terms  by 
Lord  Hale,  both  in  p.  12  and  in  p.  26  of  his  Treatise  De  Jure 
Maris.    For  though  in  one  sense  these  are  ordinary,  i.e,  according  to 
the  usual  order  of  nature,  and  not  caused  by  accidents  of  the  winds, 
and  the  like,  yet  they  do  not  ordinarily  happen,  but  only  at  two 
periods  of  the  year.     These  then  are  not  the  tides  contemplated  by 
the  common  law,  for  they  are  not  **  ordinary  tides,"  not  being  "  of 
common  occurrence."     This  may  perhaps  apply  to  the  spring  tides 
of  each  month,  exclusive  of  the  equinoctial  tides ;  and  indeed  if  the 
case  were  without  distinct  authority  on  this  point,  that  is  the  con- 
clusion at  which  we  might  have  arrived.    But  then  we  have  Lord 
Hale's  authority,  p.  26,  De  Jure  Maris,  who  says,  "  Ordinary  tides 
or  neap  tides  which  happen  between  the  full  and  change  of  the  moon  " 
are  the  limit  of  **  that  which  is  properly  called  litttts  maris"  and 
be  excludes  the  spring  tides  of  the  month,  assigning  as  the  reason 
that  the  "  lands  covered  with  these  fluxes  are  for  the  most  part  of 
the  year  dry  and  maniorable,"  i.e.,  *not  reached  by  the  tides.    And       [  ♦216  ] 
to  the  same  effect  is  the  case  of  Lowe  v.  Govett  (2),  which  excludes 
these  monthly  spring  tides  also. 

(1)  24  B.  B.  353 ;  Bee  p.  371  (d  B.  &         (2)  37  B.  B.  560  (3  B.  &  Ad.  863). 
Aid.  268  ;  flee  p.  290). 
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A.-G.  Bul!  we  think  that  Lord  Hale's  reason  may  guide  us  to  the  proper 

Chambbbh  limit.  What  are  then  the  lands  which  for  the  most  part  of  the 
year  are  reached  and  covered  by  the  tides  ?  The  same  reason  that 
excludes  the  highest  tides  of  the  month  (which  happen  at  the 
springs)  excludes  the  lowest  high  tides  (which  happen  at  the  neaps), 
for  the  highest  or  spring  tides  and  the  lowest  high  tides  (those  at 
the  neaps)  happen  as  often  as  each  other.  The  medium  tides 
therefore  of  each  quarter  of  the  tidal  period  afford  a  criterion  which 
we  think  may  be  best  adopted.  It  is  true  of  the  limit  of  the  shore 
reached  by  these  tides  that  it  is  more  frequently  reached  and  covered 
by  the  tide  than  left  uncovered  by  it.  For  about  three  days  it  is 
exceeded,  and  for  about  three  days  it  is  left  short,  and  on  one  day 
it  is  reached.  This  point  of  the  shore  therefore  is  about  four  days 
in  every  week,  i.e.,  for  the  most  part  of  the  year,  reached  and 
covered  by  the  tides.  And  as  some  not  indeed  perfectly  accurate 
construction,  but  approximate,  must  be  given  to  the  words  **  highest 
ordinary  tides"  used  by  Mr.  Justice  Holboyd,  we  think,  after 
fully  considering  it,  that  this  best  fulfils  the  rules  and  the  reasons 
for  it,  given  in  our  books. 

We  therefore  beg  to  advise  your  Lordship  that,  in  our  opinion, 
the  average  of  these  medium  tides  in  each  quarter  of  a  lunar 
revolution  during  the  year  gives  the  limit,  in  the  absence  of  all 
usage,  to  the  rights  of  the  Grown  on  the  sea  shore. 

July  15.      The  Lord  Chancellor: 

r  *2i6  ]  ^1^^  question  for  decision  is,  what  is  the  extent  of  the  *right  of 

the  Grown  to  the  sea  shore  ?  Its  right  to  the  littus  nuiris  is  not 
disputed.  But  what  is  the  littm  ?  Is  it  so  much  as  is  covered  by 
ordinary  spring  tides,  or  is  it  something  less  ? 

The  rule  of  the  civil  law  was,  "  Est  autem  littua  maris  qwUenus 
hyhemm  flucttis  maximus  excurrit."  This  is  certainly  not  the 
doctrine  of  our  law.  All  the  authorities  concur  in  the  conclaBion 
that  the  right  is  confined  to  what  is  covered  by  "  ordinary  "  tides, 
whatever  be  the  right  interpretation  of  that  word.  By  hybemum 
fluctus  maximus  is  clearly  meant  extraordinary  high  tides,  though, 
speaking  with  physical  accuracy,  the  winter  tide  is  not  in  general 
the  highest. 

Land  covered  only  by  these  extraordinary  tides  is  not  what  is 
meant  by  the  sea  shore ;  such  tides  may  be  the  result  of  wind,  or 
other  causes  independent  of  what  ordinarily  regulates  flux  and 
reflux.    Setting  aside  these  accidental  tides,  the  question  is,  ^rliat 


VOL.  cnj         1864.    CH.    4  D.  M.  &  G.  216—218.  97 

is  the  meaning  of  ordinary  ?    It  is  evidently  a  word  of  doubtful        A..0. 
import.     In  one  sense,  the  highest  equinoctial  spring  tides  are    chambers. 
*'  ordinary/'  t.«.,  they  occur  in  the  natural  order  of  things.    But 
this  is  evidently  not  the  sense  in  which  the  word  **  ordinary  "  is  used 
when  designating  the  extent  of  the  Crown's  right  to  the  shore : 
Treatise  De  Jure  Maris,  pp.  12,  25. 

Disregarding,  then,  extreme  tides,  we  next  come  to  the  ordinary 
spring  tides,  t.«.,  the  spring  tides  of  each  lunar  month.  No  doubt, 
speaking  scientifically  they  probably  all  differ ;  but  practically  this 
may  be  disregarded.  Lord  Hale  gives  no  absolutely  decided 
opinion ;  but  he  evidently  leans  very  strongly  against  the  right  to 
the  land  covered  only  by  spring  tides,  Treatise  De  Jure  Maris, 
p.  26,  and  refers  to  decisions  which  ^support  his  views.  Then  he  F  *2l7  ] 
describes  ordinary  tides  as  if  synonymous  with  neap  tides. 

This  leaves  the  question  very  much  at  large,  and  there  is  very 
little  of  modem  authority.  In  BlundeU  v.  Catterall  (i),  Mr.  Justice 
HoLBOTD  says,  by  the  common  law  it,  i.e.  the  shore,  is  confined  to 
the  flux  and  reflux  of  the  sea  at  ordinary  tides,  meaning  the  land 
covered  by  such  flux  and  reflux. 

Still  the  question  remains,  what  are  ordinary  tides?  The 
nearest  approach  to  direct  authority  is  Lowe  v.  Oovett  (2).  There 
certain  recesses  on  the  coast,  covered  by  the  high  water  of  ordinary 
spring  tides,  but  not  by  the  medium  tides  between  spring  and  neap 
tides,  were  held  not  to  pass  under  an  Act  vesting  in  a  Company  an 
arm  of  the  sea  daily  overflowed  by  it.  Lord  Tentbbden  held  that 
these  recesses  were  not  ordinarily  overflowed  by  the  sea,  which  shows 
clearly  that  he  did  not  consider  the  overflowing  by  ordinary  spring 
tides  to  be  what  is  meant  by  ordinarily  overflowing;  and  both 
Mr.  Justice  Ltttledalb  and  Mr.  Justice  (now  Baron)  Parke  concur 
in  saying  that  the  recesses  in  question  were  above  ordinary  high 
water  mark,  clearly  showing  their  opinion  to  be  that  what  is  meant 
by  ordinary  high  water  mark  is  not  so  high  as  the  limit  of  high 
water  at  ordinary  spring  tides. 

There  is  in  truth  no  further  authority  to  guide  us ;  for  the 
question  did  not  arise  in  either  of  the  cases  of  AUomey-General  v. 
Burridge  (^,  or  Aitomey-Oeneral  v.  Parmeter  (4),  as  to  the  buildings 
at  Portsmouth. 

In  this  state  of  things,  we  can  only  look  to  the  principle  *of  the       [  *218  ] 
rule  which  gives  the  shore  to  the  Crown.    That  principle  I  take  to 

(1)  24  B.  B.  353  (5  B.  A  Aid.  268).  (3)  24  B.  R  705  (10  Price,  350). 

(2)  37  B.  B.  560  (3  B.  &  Ad.  863).        .    (4)  24  R  B.  723  (10  Price,  378). 
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be  that  it  is  land  not  capable  of  ordinary  cultivation  or  occupation, 
and  so  is  in  the  nature  of  unappropriated  soil.  Lord  Hale  gives  as 
his  reason  for  thinking  that  lands  only  covered  by  the  high  spring 
tides  do  not  belong  to  the  Grown,  that  such  lands  are  for  the  most 
part  dry  and  maniorable;  alid  taking  this  passage  as  the  only 
authority  at  all  capable  of  guiding  us,  the  reasonable  conclusion  is, 
that  the  Crown's  right  is  limited  to  land  which  is  for  the  most  parfc 
not  dry  or  maniorable. 

The  learned  Judges  whose  assistance  I  had  in  this  very  obscure 
question  point  out  that  the  limit  indicating  such  land  is  the  line  of 
the  medium  high  tide  between  the  springs  and  the  neaps.  All 
land  below  that  line  is  more  often  than  not  covered  at  high  water, 
and  so  may  justly  be  said,  in  the  language  of  Lord  Hale,  to  be 
covered  by  the  ordinary  flux  of  the  sea.  This  cannot  be  said  of 
any  land  above  that  line;  and  I  therefore  concur  with  the  able 
opinion  of  the  Judges,  whose  valuable  assistance  I  had,  in  thinking 
that  medium  line  must  be  treated  as  bounding  the  right  of  the 
Crown. 


1863. 
June  2. 


LYS  V.  LEE. 
LEE  V.   LEE. 

(4  D.  M.  &  G.  219—224.) 
[Obsolete  practice  as  to  supplemental  bill.] 
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Turner, 
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COLLARD  V.  SAMPSON  (I). 

(4  D.  M.  &  G.  224—229  ;  22  L.  J.  Ch.  729  ;  17  Jur.  641.) 

A  purchaser  ought  not  to  be  forced  to  accept  a  title  depending  upon  a 
question  of  general  law  which  has  not  been  finally  settled  where  there  is  a 
reasonable  doubt  whether  the  only  decision  upon  the  point  could  be  main- 
tained in  favour  of  the  title. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the 
Bolls,  overruling  exceptions  to  the  Master's  report,  in  favour  of  a 
title  in  a  specific  performance  suit  instituted  by  a  vendor  (2). 

The  subject  of  the  contract  was  leasehold  property,  and  the  title 

was  deduced  under  a  settlement,  whereby  the  property  was  assigned 

to  trustees,  upon  such  trusts  as  Thomas  West  during  his  life  bj  any 

deed  or  deeds,  writing  or  writings,  under  his  hand  and  seal,  to  be 

attested  by  two  credible  witnesses,  should  direct,  limit  and  appoint. 

(1)  MuUinga  t.  Trinder  (1870)  L.  B.      580. 
10  Eq.  464,  39  L.  J.  Ch.  833,  23  L.  T.  (2)  16  Beav.  543. 
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Thomas  West  made  his  will,  dated  the  17th  February,   1849,      Collard 
executed  as  required  by  the  Wills  Act  (7  Will.  IV.  &  1  Vict.  c.  26),     sampsok. 
but  not  sealed.    The  question  was,  whether  the  power  was  well 
executed  by  the  will. 

The  Mastbr  of  the  Bolls  decided  upon  the  authority  of  BuckeU 
V.  BUnhhom  (1),  intimating  that,  but  for  that  decision,  he  should 
probably  have  held  differently. 

Mr.  Bdt  and  Mr.  T.  H.  Terrell  were  for  the  appellant,  the       [  225  ] 
purchaser. 

Mr.  Roupell  and  Mr.  Broweli  for  the  respondent,  the  vendor, 
contended  that  the  decree  was  too  favourable  to  the  defendant, 
who  ought  to  have  been  ordered  to  pay  costs.  This  had  not  been 
done,  because  the  report  found  that  the  title  was  only  completed 
by  the  production  in  the  Master's  office  of  a  receipt  for  the 
rent.  The  receipt,  however,  had  never  been  asked  for  or  it 
would  have  been  furnished,  and  the  want  of  it  had  not  occasioned 
the  suit. 

[Doe  V.  HoUoway  (2),  Kibbett  v.  Lee  (3),  Long  v.  Collier  (4),  and 
other  cases,  were  cited.] 

The  Lord  Justice  Turneb: 

If  it  was  necessary  to  decide  the  important  question  that  has 
been  raised  in  this  case  as  to  the  true  construction  of  the  Act 
of  Parliament,  I  should  require  further  time  for  consideration. 
The  real  question,  however,  is  not  what  the  true  construction  of 
the  Act  of  Parliament  is,  but  whether  the  title  of  the  vendor  to 
the  subject-matter  of  the  contract  is  such  as  a  purchaser  can  be 
compelled  by  this  Court  to  take.  According  to  the  common  rule 
of  the  Court,  this  question  must  be  answered  in  the  negative,  if 
there  is  a  reasonable  doubt  upon  the  title,— if  the  law  upon  the 
question,  on  which  the  title  depends,  is  not  well  settled.  This  case 
stands  thus:  There  has  been  on  one  side  the  decision  of  Vice- 
Chancellor  Wiobam  in  *  BuckeU  v.  Blenkho^m  (l),  by  which,  in  the  [  •226  ] 
present  case,  the  Master  of  the  Bolls,  in  adjudicating  on  the 
question  before  him,  has  held  himself  to  be  bound,  but  at  the  same 

(1)  71  B.  B.  45  (5  Haxe,  131).    That  (2)  18  B.  B.  800  (1  Stark.  431). 

dMmon  has  since  been  oyemiled  upon  (.S)  Hob.  312. 

the  point  in  question:  aee  the  note  (4)  28  B.  B.  79  (4  Buss.  269). 
in  71  B.  B.  at  p.  51—0.  A.  S. 
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time  he  lias  intimated  that,  in  the  absence  of  that  authority,  his 
conclusion  would  have  been  different.  When,  therefore,  the  Court 
is  called  upon  to  enforce  the  specific  performance  of  this  agree- 
ment, it  is,  in  truth,  called  on  to  force  upon  the  purchaser  a  title 
which  a  Judge  of  this  Court  has  said,  that,  but  for  the  authority  of 
Btickell  V.  Blenkhom,  he  would  not  have  compelled  a  purchaser  to 
take.  [The  Lobd  Justice  then  referred  to  and  adhered  to  the 
opinion  expressed  by  himself  in  the  case  of  Pt^rke  v.  WadcUngham  (l) ; 
and  after  discussing  the  case  of  Buckell  v.  Blenkhom  he  expressed 
the  opinion  that  the  question  there  decided  was  open  to  very 
serious  doubt,  and  that  the  title  depending  on  that  decision 
was  not  a  title  which  a  purchaser  ought  to  be  compelled  to 
take.] 

The  Lord  Justice  Enioht  Bruce  : 

This  case,  perhaps,  is  very  near  the  line,  but  I  think  it  does  just 
fall  within  the  line  which  separates  such  cases  as  Jeiroise  v.  Duke 
of  Northumberland  (2)  and  Blosse  v.  Lord  Clanmonis  (3),  from  those 
of  specific  performance.  Though  I  have  mentioned  Blosse  v.  Lord 
ClanniorriSf  I  am  not  of  opinion  that  the  present  is  a  case  for  costs 
on  either  side,  but  there  should  be  no  action. 


1853. 
May  25. 
June  4. 

Knight 
Bruce, 

TOBNER, 

L.JJ. 
[230] 


WATSON  V.  MARST0N(4). 

(4D.M.&G.  230—241.) 

A  mortgagee,  with  power  of  sale,  obtained  a  forecloflure  decree,  and  then 
entered  into  an  agreement  to  sell  the  estate,  with  a  clause  providing  that  as 
the  vendor  was  mortgagee,  with  power  of  sale,  she  would  only  enter  into 
the  usual  covenant  that  she  had  not  incumbered.  The  purchaser  objected 
to  the  validity  of  the  foreclosure  decree,  and  insisted  upon  having  tlie 
conveyance  under  the  power  of  sale ;  and  on  the  vendor  declining  to  convey 
in  that  form,  instituted  a  suit  for  specific  performance,  in  which  the  vendor 
adduced  evidence,  showing  that  the  above  mentioned  clause  was  inserted 
by  inadvertence,  and  that  she  never  intended  to  incur  the  risk  of  opening 
the  foreclosure  by  conveying  under  the  power :  Held,  that  the  misappre- 
hension was  a  sufficient  defence  to  the  enforcement  of  a  conveyance  under 
the  power. 

This  was  the  appeal  of  the  defendant,  a  mortgagee,  who  had 
contracted  to  sell  freehold  property  comprised  in  her  security,  and 
against  whom  Yice-Chancellor  Stuabt  had  made  a  decree  in  a  suit 


(1)  90  B.  B.  243  (10  Hare,  1). 

(2)  21  B.  R  229  (1  J.  ft  W.  569). 

(3)  3  BUgh,  62. 


(4)  Stevens  v.  TAeolref,  Lintvied 
[1903]  1  Gh.  857,  72  L.  J.  Gh.  764,  88 
L.  T.  468. 


YOh.  CO.]         1868,    CH.    4  D.  M.  &  G-  280—281.  101 

institated  by  the  purchaser,  directing  the  specific  performance      Watbok 
of  the  contract,  and  also  directing  that  the  conveyance   should     mabbtok. 
be  made  by  the  defendant  under  a  power  of  sale  contained  in  the 
mortgage. 

The  question  was  whether  the  plaintiff  was  entitled  to  a  con- 
veyance in  that  form  or  must  take  the  title  under  a  decree  for 
foreclosure,  obtained  under  the  following  circumstances : 

The  mortgage   to  the  defendant  was  created  by  an  indenture 
dated  the  22nd  of  May,  1847,  made  between  Joseph  Travis  Clay  of 
the  first  part,  William  Clay  of  the  second  part  (who  was  a  party 
merely  for  the  purpose  of  joining  in  a  covenant  for  payment  of  the 
mortgage  money),  and  Ann  Marston  (the  defendant)  of  the  third 
part ;  and  thereby  Joseph  Travis  Clay  granted,  released  and  con- 
firmed the  hereditaments  in  question,  which  consisted  of  freehold 
property  at  Birkenhead,  unto  and  to  the  use  of  Ann  Marston,  her 
heirs  and  assigns,  subject  to  a  proviso  for  redemption  on  payment 
of  7,0001.  and  interest  on  the  22nd  of  November,  1847.    And  the 
deed  contained  a  power  of  sale,  either  in  the  event  of  default 
^being  made  in  payment  of  the  principal  sum  of  7,000Z.,  on  six       [  *23i  ] 
months  notice  being  given  requiring  payment  thereof  as  therein 
mentioned,  or  in  the  event  of  any  half-yearly  payment  of  interest 
for  the  sum  of  7,000Z.,  or  for  so  much  thereof  as  should  remain  due 
or  owing,  or  any  part  of  such  interest  being  at  any  time  thereafter 
in  arrear  and  unpaid  by  the  space  of  three  calendar  months  next 
after  the  half-yearly  day  of  payment  upon  which  the  same  should 
become  due. 

A  second  mortgage  was  afterwards  made  by  an  indenture  dated 

the  80ih  of  September,  1847,  between  Joseph  Travis  Clay  of  the 

one  part,  and  William  Clay  and  William  Lucas  of  the  other  part, 

whereby  Joseph  Travis  Clay  conveyed  the  premises  to  William 

Clay  and  WilUam  Lucas,  their  heirs  and  assigns,  (subject  to  the 

former  mortgage,)  for  securing   the  payment  by  Joseph  Travis 

Clay  to  William  Clay  and  William  Lucas,  or  the  survivor  of  them, 

or  the  executors  or  administrators  of  such  survivor,  or  their  or  his 

assigns,  of  the  sum  of  8,000/.  with  interest  thereon.    It  appeared 

that  this  amount  had  been  advanced  by  William  Clay  and  William 

Lucas  as  co-executors  and  co-trustees  with  Joseph  Travis  Clay, 

under  the  will  of  one  William  Clay,  deceased,  out  of  trust  monies 

held  by  them  upon  trusts  under  which,  in  the  events  which  had 

happened,   William  Lucas  and  Elizabeth  his  wife,  in  right  of 

Elizabeth  Lucas,  Daniel  Butter  and  Hannah  Maria  his  wife,  in 
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Watson      right  of  Hannah  Maria  Butter  and  Sarah  Ann  Clay,  Amelia  Clay 
Maiuston.     ai^d  Mary  Clay,  were  the  only  persons  beneficially  entitled. 

On  the  5th  of  December,  1848,  the  defendant  filed  a  foreclosore 
bill  against  the  assignees  of  Joseph  Travis  Clay  and  of  William 
Clay  (who  had  both  become  bankrupt),  and  against  William  Clay, 
William  Lucas  and  Elizabeth  his  wife,  Joseph  Travis  Clay,  Daniel 
[  *232  ]  Butter  *and  Hannah  Maria  his  wife,  Sarah  Ann  Clay,  Amelia  Clay 
and  Mary  Clay. 

The  defendants  William  Clay,  William  Lucas  and  Elizabeth  his 
wife,  Daniel  Butter  and  Hannah  Maria  his  wife,  Sarah  Ann  Clay, 
Amelia  Clay  and  Mary  Clay,  by  their  answer  to  the  said  biU 
respectively  stated,  amongst  other  things,  that  they  and  each  of 
them  did  thereby  renounce  and  disclaim  any  estate  or  interest 
whatsoever  at  law  or  in  equity  in  the  mortgaged  premises,  or  any 
part  thereof,  or  in  any  other  matters  or  matter  whatsoever  in 
question  in  the  said  suit ;  and  that  they  had  by  a  deed  poll  dated 
the  8th  of  May,  1849,  disclaimed  all  right,  title,  interest  and  estate 
whatsoever  in  the  premises. 

The  deed  poll  thus  referred  to  was  acknowledged  by  Elizabeth 
Lucas  and  Hannah  Maria  Butter  according  to  the  provisions  of  the 
Act  for  abolishing  Fines  and  Becoveries,  and  by  it  William  Clay, 
William  Lucas  and  Elizabeth  his  wife,  Daniel  Butter  and  Hannah 
Maria  his  wife,  Sarah  Ann  Clay,  Amelia  Clay  and  Mary  Clay, 
disclaimed  all  estate,  right,  title,  interest,  equity  of  redemption, 
claim  and  demand  whatsoever  in  or  to  the  several  pieces  or  parcels 
of  land,  hereditaments  and  premises  by  the  indenture  of  the  30th 
of  September,  1847,  expressed,  or  intended  to  be  granted,  released 
and  confirmed,  and  all  powers,  trusts  and  provisions  contained  in 
the  said  indenture  in  relation  thereto.    It  was  further  witnessed  by 
this  deed  that  William  Clay  and  William  Lucas  and  Elizabeth  his 
wife,  Daniel  B.utter  and  Hannah  Maria  his  wife,  Sarah  Ann  Clay, 
Amelia  Clay  and  Mary  Clay,  for  the  satisfaction  of  the  defendant, 
or  any  other  person  or  persons  who  were  or  might  be  interested  in 
the  same  hereditaments,  but  not  by  way  of  acknowledgment  or 
[  *233  J      admission  of  their  or  any  of  their  having  accepted  the  ^conveyance 
or  assurances  expressed  or  intended  to  be  made  by  the  recited 
indenture,  or  of  any  estate,  right,  title,  interest,  equity  of  redemp- 
tion, claim  or  demand  whatsoever,  in,  to,  out  of  or  upon  all  or  any 
of  the  hereditaments,  and  so  far  only  as  they  lawfully  could  or 
might,  but  no  further  or  otherwise,  granted  and  released  nnio  the 
defendant,  her  heirs  and  assigns,  the  mortgaged  hereditaments 
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freed  and  discharged  of  and  from  all  right  or  equity  of  redemption,      Watcoh 
if  any  sach  could  be  assumed  to  have  existed  under  the  indenture     Mabstoh. 
of  the  80th  of  September,  1847. 

The  foreclosure  suit,  with  two  supplemental  suits  occasioned  by 
a  sale  of  part  of  the  property  and  a  change  of  assignees,  came  on 
to  be  heard  on  the  23rd  of  April,  1850,  and  a  decree  was  made  to 
the  following  effect :  Upon  hearing  the  indenture  of  mortgage  of 
the  22nd  of  May,  1847,  and  the  deed  poll  of  the  8th  of  May,  1849, 
read,  and  the  defendants  William  Clay,  William  Lucas  and  Eliza- 
beth his  wife,  Daniel  Batter  and  Hannah  Maria  his  wife,  Sarah 
Ann  Clay,  Amelia  Clay  and  Mary  Clay,  by  their  answer,  dis- 
claiming  all  interest  in  the  mortgaged  premises  at  Birkenhead 
in  the  pleadings  mentioned,  and  the  defendants  Henry  Philip 
Hope,  John  Brooke,  Joseph  Travis  Clay,  William  Pennell  and 
John  Whitwell,  by  their  counsel  consenting,  it  is  ordered  and 
decreed  that  the  defendants  shall  stand  absolutely  debarred  and 
foreclosed  of  and  from  all  right,  title,  interest  and  equity  of  redemp- 
tion, of,  in  and  to  the  hereditaments  comprised  in  the  plaintiff's 
mortgage. 

The  agreement  for  sale  was  dated  the  9th  of  December,  1850, 
and  was  made  between  Ann  Marston,  for  herself,  her  heirs, 
executors  and  administrators,  of  the  one  part,  and  the  plaintiff 
James  Otley  Watson,  for  himself,  his  heirs,  executors  and  adminis- 
trators, of  the  other  part. 

It  contained,  among  other  stipulations,  the  following  :  **  That  the       [  234  ] 
said  Ann  Marston,  being  a  mortgagee  with  power  of  sale,  shall 
enter  into  no  covenant  for  title,  except  the  usual  covenant  against 
incumbrances." 

The  abstracts  were  delivered  shortly  after  the  sale,  and  on  the 
27th  of  December,  1850,  the  plaintiff's  objections  to  the  abstracts 
were  delivered;  one  of  which  was,  that,  the  defendant  having 
contracted  to  sell  as  mortgagee,  the  power  of  sale  should  be  set  out. 
On  the  20th  of  January,  1851,  Mr.  Fisher,  the  defendant's 
solicitor,  returned  his  answers  to  the  objections,  and  thereby  stated 
that  the  defendant  sold  not  as  mortgagee,  but  as  absolutely  entitled 
by  virtue  of  the  decree  of  foreclosure. 

After  some  correspondence  Mr.  Fisher,  on  the  26th  of  April,  1861, 
sent  to  the  plaintiff  a  letter  of  that  date,  wherein  he  suggested  that 
the  power  of  sale  which  the  defendant  enjoyed  by  her  mortgage 
ceased  when  the  decree  of  foreclosure  was  made,  and  that  she 
could  not  be  advised  to  convey  to  the  plaintiff  in  the  character  of 
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Watsox      mortgagee ;  but  he  offered  that  she  should  enter  into  the  ordinary 
Mabston.     covenants  for  title  as  owner,  instead  of  the  mere  covenant  that  as 
mortgagee  she  had  not  incumbered,  as  prescribed  by  the  contract. 

In  reply  to  the  last-mentioned  letter,  the  plaintiff,  on  the  29th 
of  April,  1851,  wrote  to  Mr.  Fisher  as  follows :  "  I  am  not  sure 
whether  I  knew  of  the  foreclosure  suit  before  the  contract  was 
signed.  I  think  not ;  but,  supposing  I  did,  it  is  manifest  that  both 
buyer  and  seller  preferred  an  exercise  of  the  power  of  sale  to  a  title 
under  the  suit,  and  that  preference  I  have  always  retained,  and 
[  *235  J  still  do  retain.  Whether  the  decree  in  that  suit  destroyed  *the 
power  of  sale  is  a  matter  for  my  consideration  rather  than  the 
vendor's,  and  I  am  advised  it  does  not.  I  am  further  advised  that 
the  foreclosure  suit  is  defective." 

The  prayer  of  the  bill  in  the  present  suit  was,  that  the  defendant 
might  be  decreed  specifically  to  perform  the  agreement,  and  under 
and  by  virtue  and  in  exercise  of  the  power  of  sale  so  contained  in 
the  mortgage  deed  of  the  22nd  of  May,  1847,  as  aforesaid,  to  convey 
and  assure  the  said  hereditaments  and  premises  to  the  plaintiff,  or 
as  he  should  direct,  pursuant  to  the  terms  of  the  agreement. 

On  behalf  of  the  defendant,  her  solicitor,  Mr.  Fisher,  deposed 
that  the  clause  relied  upon  in  the  agreement  as  to  the  defendant 
being  a  mortgagee  with  power  of  sale  was  inadvertently  introduced, 
having  been  copied  from  a  former  contract  for  sale  of  another  part 
of  the  property  entered  into  before  the  foreclosure  decree  was 
made ;  and  that,  although  the  several  other  clauses  and  stipulations 
in  the  contract  had  been  the  subject  of  much  discussion  before  the 
same  was  finally  settled,  yet  no  discussion  whatever  took  place 
relating  to  that  clause,  nor  had  the  same  been  in  any  manner 
adverted  to  by  either  party  in  the  course  of  the  discussion  which 
took  place  relative  to  the  other  terms  of  the  contract ;  and  that  the 
defendant  and  her  solicitor  fully  supposed  and  believed  that  the 
defendant  was  selling  the  estate  as  the  absolute  owner  thereof,  and 
without  any  liability  to  account  for  the  proceeds  of  such,  sale  to 
any  one. 

By  the  decree  under  appeal  it  was  declared  that  the  plaintiff  was 
entitled  to  a  specific  performance  of  the  contract  or  agreement 
dated  the  9tih  of  December,  1850,  on  the  footing  that  the  defendant 
[  ^236]  thereby  contracted  or  ^agreed  with  the  plaintiff  to  sell  the  heredita* 
ments  and  premises  comprised  in  the  said  contract  or  agreement, 
as  mortgagee  with  power  of  sale;  and  it  was  ordered  that  the 
defendant,  Ann  Marston,   should,   under  and  by  virtue    and    in 
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exercise  of  the  power  of  sale  contained  in  the  mortgage  deed  of  the      Watsok 
22nd  of  May,   1847,  convey  and  assare  the  hereditaments  and     mabbton. 
premises  comprised  in  the  said  contract  or  agreement   to  the 
plaintiff,  or  as  he  should  direct,  and  do  and  execate  all  necessary 
acts  and  deeds  for  that  purpose. 

Mr.  Bolt,  Mr.  FoUett  and  Mr.  Bazalgette,  for  the  plaintiff : 

The  agreement  was  expressly  entered  into  by  the  defendant  in 
the  character  of  mortgagee  with  power  of  sale,  and  the  plaintiff  is 
entitled  to  have  it  specifically  performed  by  the  defendant  in  that 
character.  The  defendant  has  instituted  no  suit  to  reform  the 
agreement,  nor  has  she  any  case  for  such  relief.  There  would  be 
an  end  of  the  relief  by  way  of  specific  performance  if  it  were 
a  sufficient  defence  to  say  that  the  defendant  did  not  contemplate 
all  the  consequences  of  the  contract. 

(Thb  Lord  Justice  Knight  Bbucb  :  Although  at  law  ''  ignarantia 
juris  non  jurat/*  the  maxim  is  not  universally  applicable  in  equity. 
I  doubt  whether  the  plaintiff  is  not  preferring  a  bad  to  a  good  title.) 

The  foreclosure  decree  gives  no  time  for  redemption,  but  proceeds 
upon  a  deed  of  disclaimer  executed  by  two  trustees  and  two  married 
women.  Six  months  had  not  elapsed  from  the  time  of  the  decree 
when  the  sale  was  made. 

(The  Lord  Justice  Knight  Bruce  :  Were  they  not  co-defendants 
with  their  husbands  in  the  foreclosure  suit ;  and  if  so,  could  they 
afterwards  set  aside  the  decree  ?  His  Lordship  referred  to  Turner 
V.  Turner  (i).) 

If  the  title  is  too  doubtful,  under  the  foreclosure  *decree,  to  be  [  •237  ] 
forced  on  a  purchaser,  he  is  entitled  under  the  contract  to  have 
it  made  under  the  power  of  sale.  This  is  no  hardship  on  the 
vendor.  She  obtained  an  irregular  decree  for  foreclosure,  and 
in  less  than  six  months  afterwards  sold  for  a  sum  three  times 
as  great  as  the  amount  due  to  her  for  principal  and  interest  on 
her  debt.  The  agreement  for  sale  itself,  being  binding  in  equity, 
has  the  same  effect  (if  any)  in  opening '  the  foreclosure  as  a 
conveyance  would  have;  and  the  decree  for  specific  performance 
has  not,  therefore,  deteriorated  her  position.  The  plaintiff  is  at  all 
events  entitled  to  a  specific  performance  and  to  a  good  title ;  and, 
.  (1)  95  E.  R.  1  (2  D.if.  ft  G.  28). 
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Watson      if  that  title  cannot  be  made  under  the  foreclosare  decree,  the 
Ma^'ton.     defendant  moBt  make  it  otherwise,  having  the  power  to  do  bo. 
(They  referred  to  ForaUr  v.  Hoggart{i).) 

Mr.  Malins  and  Mr,  C,  Barber,  for  the  appelUtnt : 

The  remedy  by  way  of  specific  performance  is  discretionary,  and 
will  not  be  granted  if  the  contract  has  been  entered  into  under  a 
mistake  :  Lard  Townshend  v.  Stangrooni  (2).  And  it  is  not  necessary 
for  the  defendant  to  institute  any  cross  suit  to  rescind  or  reform 
the  agreement. 

Mr.  Holt,  in  reply  : 

It  is  true  that  the  relief  by  way  of  specific  performance  is 
discretionary,  but  the  discretion  is  not  arbitrary.  It  is  regulated 
by  defined  rules  and  principles. 

The  Lobd  Justice  Turner: 

The  plaintiff  has  filed  this  bill  to  enforce  the  specific  performance 
of  an  agreement  entered  into  under  these  circumstances:  The 
[  *238  ]  defendant  was  originally  a  mortgagee  *of  the  estate,  and  had 
obtained  in  1850  a  decree  for  foreclosure.  Whether  the  equity  of 
redemption  was  regularly  or  completely  foreclosed  may  be  open  to 
question.  It  may  be  that  the  title  under  the  decree  could  not  be 
enforced  upon  a  purchaser. 

The  contract  for  purchase,  however,  contained  this  clause,  '*  The 
vendor  being  a  mortgagee  with  power  of  sale  will  only  enter  into 
the  usual  covenant  that  she  has  not  incumbered."     That,  nodoabt, 
imported  that  the  defendant   did  contract,  in  the  character  of 
mortgagee  with  a  power  of  sale.     The  question  which  we  have  to 
consider  is,  whether  the  agreement  containing  these  words  is  to  be 
enforced  against  her  by  directing  a  conveyance  under  the  povfer. 
It  is  clear,  if  the  evidence  is  correct,  that  the  agreement  was  entered 
into  by  the  defendant  under  the  impression  that  the  surplus  after 
payment  of  her  debt  was  to  be  her  property,  for  which  she  was  to 
be  under  no  liability  to  account.    And  I  do  not  see  that  there  is 
any  evidence  to  displace  that  view,  or  to  show  that  Mr.  Fisher  was 
in  any  way  aware  that  the  effect  of  the  insertion  in  the  contract  of 
the  clause  in  question  would  place  the  defendant  in  the  position  of 
being  liable  to  account  to  the  parties  interested  in  the  equity  of 
redemption  for  the  surplus. 

^  (1)  81  B.  E.  628  (15  Q.  B.  155).  (2)  5  B.  B.  312  (6  Yes,  S28>. 
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Now,  relief  by  way  of  specific  performance  is  always  within  the      Watson 
discretion  of  the  Court.    This  discretion  is  of  coarse  to  be  exercised    ^iiAiTsToir. 
(»refally.    Specific  performance  is  not  to  be  withheld  merely  upon 
a  vague  idea  as  to  the  true  effect  of  the  contract  not  having  been 
known.    But,  upon  the  evidence  in  this  case,  I  think  that,  although 
there  may  have  been  an  intention  to  complete  under  the  mortgage 
title,  there  was  no  impression  on  Mr.  Fisher's  part  that  the  effect 
would  be  to  convert  the  defendant  into  a  trustee  of  the  surplus  for 
the  mortgagors.    He  *may  have  intended  that  the  purchase  should       [  *239  ] 
be  completed  under  the  power ;  but  it  clearly  was  not  his  intention 
to  deprive  the  defendant  of  the  benefit  of  the  foreclosure.    The  rules 
upon  which  the  Court  acts  will  appear  from  two  or  three  cases.    In 
Coitigan  v.  Hastier  (1),  Lord   Bedesdalb  said,  "  When  a  person 
midertakes  to  do  a  thing  which  he  can  himself  do,  or  has  the  means 
of  making  others  do,  the  Court  compels  him  to  do  it  or  procure  it 
to  be  done,  unless  the  circumstances  of  the  case  make  it  highly 
onreasonable  to  do  so.    Hastier  had  a  contract  with  Parker,  which 
he  could  have  carried  into  execution,  provided  he  could  either  have 
got  the  consent  of  the  mortgagee  to  the  lease,  contracted  for  by 
Parker,  or  the  claim  of  the  mortgagee  could  have  been  satisfied  by 
payment  of  a  mortgage  debt.    If  a  mortgagor  contracts  to  make  a 
lease,  the  tenant  has  a  right  to  say,  '  You  shall  either  obtain  the 
consent  of  the  mortgagee  or  redeem  the  mortgage ;  or  if  you  com- 
plain of  the  hardship  of  this,  you  shall  rescind  the  contract.'    A 
court  of  equity  may  not  compel  the  mortgagor,  if  highly  incon- 
venient, to  pay  off  the  mortgage  for  the  purpose  of  giving  effect  to 
the  contract ;  but  then  he  shall  not  enforce  it  against  the  tenant,  if 
the  tenant  does  not  wish  to  abide  by  it.     If  the  tenant  will  not  give 
up  the  contract,  the  Court  might  say  that  it  should  not  be  speci- 
fically enforced  against  the  landlord  under  such  circumstances,  and 
leave  the  tenant  to  seek  his  compensation  in  damages  at  law." 
Wedgwood  v.  Adams  (2)  was  as  strong  a  case  as  could  be.     There 
Lord  Lahodalb  said,  "  I  conceive  the  doctrine  of  the  Court  to  be 
this,  that  the  Court  exercises  a  discretion,  in  cases  of  specific  per- 
formance, and  directs  a  specific  performance  unless  it  should  be 
what  is  called  highly  unreasonable  to  do  so.    What  is  more  or  less 
reasonable,  is  not  a  thing  that  you  can  define :  it  *must  depend  on      [  *240  ] 
the  drctunstances  of  each  particular  case.    The  Court,  therefore, 
must  always  have  regard  to  the  circumstances  of  each  case,  and 
see  whether  it  is  reasonable  that  it  should,  by  its  extraordinary 

(1)  2  Sch.  &  Lef.  166.  (2)  63  B.  R  199  (6  Bear.  605). 
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Watbok  jurisdiction,  interfere  and  order  a  specific  performance,  knowing  at 
Mabstok.  ^^6  tii^6  that  if  it  abstains  from  so  doing,  a  measure  of  damages 
may  be  found  and  awarded  in  another  Court.  Though  you  cannot 
define  what  may  be  considered  unreasonable,  by  way  of  general 
rule,  you  may  very  well,  in  a  particular  case,  come  to  a  balance  of 
inconvenience,  and  determine  the  propriety  of  leaving  the  plaintiff 
to  his  legal  remedy  by  recovery  of  damages." 

If  we  acceded  to  the  respondent's  argument,  we  should,  I  think, 
be  deviating  from  the  principles  on  which  the  Court  has  acted  in 
these  case3.  The  Court  does  not  refuse  a  specific  performance  on 
the  arbitrary  discretion  of  the  Judge.  It  must  be  satisfied  that  the 
agreement  would  not  have  been  entered  into  if  its  true  efiect  had 
been  understood. 

It  was  insisted  that  the  foreclosure  was  as  much  opened  by  the 
agreement  to  sell  under  the  power  as  it  would  be  by  a  conveyance. 
I  am  by  no  means  satisfied  that  this  was  the  case.    I  do  not  think, 
that  by  reason  of  the  inadvertent  introduction  of  the  clause  relied 
upon,  it  would  be  competent  to  the  mortgagors  to  insist  that  the 
foreclosure  was  opened.     To  dispose  of  that  question,  it  would  be 
necessary  to  see  under  what  circumstances  that  stipulation  found 
its  way  into  the  agreement.    Now,  it  appears  upon  the  evidence, 
that  the  clause  was  copied  from  the  draft  of  another  contract  which 
had  been  prepared  before  the  decree  for  foreclosure  had  been  made, 
and  that  being  thus  transcribed  from  one  draft  into  the  other,  it  was 
overlooked  and  allowed  to  remain,  although  the  vendor  had  between 
[  *24i  ]       the  preparation  of  the  two  acquired  *the  absolute  fee.     It  is  stated 
in  the  evidence  that  no  discussion  took  place  till  after  the  engross- 
ment of  the  agreement ;  and  that  at  the  time  of  the  preparation  of 
the  draft,  the  defendant  believed  that  she  was  the  absolute  ovniei 
of  the  property,  and  was  prepared  to  sell,  and  intended  to  sell,  as 
the  absolute  owner,  having  obtained  the  decree  with  that  object 
It  appears  that  she  did  not  consider  that  she  was  any  longer  liable 
to  account.     Under  these  circumstances,  I  think  we  should  not  be 
justified  in  depriving  her  of  the  benefit  of  any  right  she  may  have 
against  the  mortgagors. 

Our  refusal  to  direct  a  specific  performance  is  not  the  exercise  ol 
an  arbitrary  discretion  ;  but  being  satisfied  that  the  circumstances 
of  the  case  bring  it  within  the  rule  to  be  deduced  from  former 
decisions,  we  think  that  the  bill  must  be  dismissed,  unless  tlie 
plaintiff  will  accept  the  conveyance  which  the  defendant  is  ready  to 
execute. 


YOL.  cn.]  1858.    GH.    4  D.  M.  &  6.  241. 

The  Lord  Jostiee  Knight  Bbuob  concurred. 

The  case  stood  over  for  the  plaintiff  to  consider  whether  he  would 
take  the  title  under  the  foreclosure,  and  it  is  believed  that  ultimately 
terms  were  arranged  for  the  completion. 
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WATSON  V.  ALLCOCK. 

(4  D.  IL  &  G,  242—248;  S.  C.  22  L.  J.  Ch.  858  ;  17  Jur.  561 ;  1  W.  R  399.) 

By  an  agreement  between  bankers,  a  customer  and  a  surety,  the  surety 
guaranteed  the  balance  due  or  to  become  due  from  the  customer,  subject  to 
a  limit  and  to  a  proyiso  empowering  the  surety  at  any  time  to  determine  by 
notice  his  liability  as  to  subsequent  dealings.  The  customer  afterwards 
obtained  a  loan  from  the  Bank  beyond  the  limit  of  the  guarantee  on  a 
warrant  of  attorney,  and  simultaneously  with  it  a  second  agreement  was 
entered  into  between  the  bankers,  the  customer  and  surety  that  the  warrant 
of  attorney  should  not  prejudice  or  a£Fect  the  former  agreement,  and  that 
the  Bank  would,  at  any  time  when  requested  by  the  surety,  enter  up  judg- 
ment and  issue  execution.  The  Bank  omitted  to  file  the  warrant  of  attorney, 
and  the  customer  became  bankrupt :  Hold, 

That  by  the  omission  to  file  the  warrant  of  attorney  the  surety  was 
discharged. 

This  was  an  appeal  from  a  decision  of  Yice-Chancellor  Stuabt, 
restraining  proceedings  at  law  upon  a  guarantee  given  by  the 
plaintiff  on  the  14th  February,  1860,  to  the  Graven  Bank,  to  secure 
all  sums  then  due  or  which  might  become  due  from  the  plaintiff's 
son   to  the  Bank,  to  the  extent  of  1,000Z.,  provided  that  if  the 
plaintiff  should  give  notice  in  writing  to  the  Craven  Bank  deter- 
mining the  guarantee,  he  should  be  liable  only  to  the  extent  afore- 
said for  the  amount  due  from  John  Watson,  the  son,  to  the  Craven 
Bank  at  the  time  of  giving  such  notice,  but  not  for  any  money 
advanced  or  liability  incurred  by  the  Craven  Bank  subsequent  to 
the  date  of  such  notice. 

The  question  was  as  to  the  effect  upon  this  guarantee  of  a 
subsequent  transaction  in  March,  1851,  when  the  balance  due 
on  the  guarantee  amounted  to  1,0002.  In  that  month  the  Bank 
advanced  to  the  son  800Z.,  in  addition  to  the  1,0002.,  upon  his 
warrant  of  attorney,  dated  the  19th  of  March,  1861,  to  confess 
judgment  for  2,6002.,  subject  to  a  defeasance  on  payment  of  the 
floating  balance  of  his  account  not  exceeding  1,8002.,  and  a  proviso 
bhat  the  guarantee  given  by  the  plaintiff  should  not  in  any  ^manner 
be  prejndieed  or  affected  by  the  warrant  of  attorney. 
Contemporaneously  with  the  warrant  of  attorney  the  father,  the 
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Watson      son  and  the  Bank  signed  an  agreement,  whereby  after  reciting  that 
ALiiCocK.     the  son  had  executed  the  warrant  of  attorney  with  his  father's 
sanction,  it  was  agreed  and  declared  that  the  memorandum  of  the 
14th  of  February,  1850,  should  not  be  in  any  manner  prejudiced  or 
affected  by  the  execution  of  the  warrant  of  attorney,  or  by  any 
judgment  to  be  entered  up  and  execution  issued  thereon,  and  that 
all  moneys  recovered  under  the  warrant  of  attorney  should  be  first 
applied  in  reduction  of  the  balance  of  the  banking  account  of  the 
son  remaining  due  at  the  time  of  levying  such  execution,  before  the 
memorandum  of  the  14th  of  February  should  be  capable  of  being 
performed  or  satisfied  by  the  plaintiff,  either  wholly  or  in  part,  to 
the  end  and  intent  that  the  father's  guarantee  should  remain 
effectual  to  the  extent  of  1,0002.,  after  judgment  should  have  been 
entered  up  on  the  warrant  of  attorney  and  execution  levied  in  pur- 
suance thereof,  and  the  proceeds  of  such  execution  placed  to  the 
credit  of  the  son's  account.    And  it  was  lastly  declared  and  agreed, 
that  for  the  privilege  or  protection  of  the  plaintiff  (in  addition  to 
the  proviso  contained  in  the  memorandum  of  the  14th  of  February 
for  discharging  him  from  continuing  his  responsibility  on   bis 
giving  notice  to  the  Bank  of  his  desire  to  be  so  discharged),  the 
Bank  should,  on  being  required  so  to  do  in  writing  by  the  plain- 
tiff (although  such  requisition  should  in  nowise  be  necessary  as 
between  the  Bank  and  the  son),  enter  up  judgment  on  the  warrant 
of  attorney,  and  levy  execution  thereon  against  the  goods   and 
chattels  of  the  son,  as  soon  as  practicable,  and  apply  the  proceeds 
of  such  execution  in  reduction  of  the  balance  of  the  son's  account. 
[  244  ]  The  warrant  of  attorney  was  not  filed  according  to  the  provisions 

of  the  lB6th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849. 
On  the  24th  of  March,  1851,  judgment  was  entered  up  upon  it. 
On  the  25th  of  August,  1851,  the  plaintiff,  by  notice  in  writing, 
required  the  Bank  to  levy  execution.  Execution  was  accordingly 
levied,  and  goods  sold  under  it  to  the  amount  of  the  debt  due  from 
the  son  to  the  Bank. 

Shortly  afterwards  the  son  became  bankrupt,  and  his  assignees 
recovered  back  from  the  Bank  the  amount  levied  under  the  execu- 
tion, by  reason  of  the  omission  to  file  the  warrant  of  attorney,  or  a 
copy  of  it,  according  to  the  provisions  of  the  Act.  The  Bank  then 
proved  under  the  bankruptcy,  and  having  received  two  dividends  of 
7s,  6d.  and  8d.  in  the  pound  on  their  debt,  they  brought  an  action 
_  against  the  plaintiff  on  the  guarantee. 
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The  plaintiff  pleaded  several  pleas,  and  afterwards  filed  the  Watsok 
present  bill  for  the  delivery  ap  of  the  memorandam,  and  an  alloock. 
injanetion  to  restrain  further  proceedings  at  law  apon  it. 

The  Yicb-Chancbllor  made  a  decree  accordingly,  with  costs  (l). 

The  defendants  appealed  from  the  whole  decree. 

Mr.  J.  BaUy  and  Mr.  W.  A.  Collins^  for  the  plaintiff: 

It  was  the  duty  of  the  Bank,  as  between  them  and  the  ^plaintiff,       [  *246  ] 
to  file  the  warrant  of  attorney ;  and  as  the  loss  has  been  occasioned 
by  their  neglect  to  do  so,  they  cannot  call  upon  the  plaintiff  to 
make  it  good.    It  is  well  settled,  that  any  conduct  of  the  creditor 
which  may  prejudice  the  surety,  discharges  him. 

[They  cited  Bonser  v.  Cox  (2)  and  other  cases.] 

Mr,  MaUns  and  Mr.  H.  Niclwls,  for  the  appellants : 

The  original  guarantee  was  wholly  independent  of  the  agreement 
of  1851,  and  cannot  be  affected  by  it.  As  between  the  plaintiff  and 
the  Bank,  the  latter  agreement  was  a  mere  nudum  jxictum ;  and 
moreover  it  provided,  that  the  original  guarantee  should  not  be 
prejudiced  or  affected  by  the  warrant  of  attorney. 

(The  Lord  Justice  Knight  Brucb  referred  to  Dryden  v.  Frost  (3).) 

Mr»  Baily  was  only  called  on  to  reply  on  the  question  of 
costs. 

The  Lobd  Justice  Turnbb: 

This  case  appears  to  me  to  be  free  from  any  reasonable  doubt. 

The  transaction  in  question  seems  to  have  been  this :  There  was  a 

guarantee  given  by  the  plaintiff  in  February,  1850,  to  the  Craven 

Bank  for  the  amount  which  might  from  time  to  time  be  due  to  the 

Bank  on  their  account  current  with  the  plaintiff's  son,  to  the  extent 

of  1,000/.    In  the  month  of  March,  1861,  the  son  required  a  further 

credit  from  the  Bank  to  the  extent  *of  800Z.,  and  it  was  agreed  that      [  '^^^  ] 

further  credit  to  that  extent  should  be  given  by  the  Bank  to  the  son, 

upon  the  terms  of  the  son  giving  to  the  Bank  a  warrant  of  attorney 

to   secure  the  whole  1,8002.    What  the  effect  of  that  would  have 

been  if  the  transaction  had  rested  on  the  warrant  of  attorney  it  is 

not  necessary  for  us  to  decide ;  for,  besides  the  warrant  of  attorney, 

tbere  was  a  document  connected  with  it,  by  which  the  father  became 

(1)  1  Sm.  4  G.  310.  (3)  45  E.  B.  344  (3  My.  db  Or.  670). 

:2f)  55B.B.113(6B6aT  110). 
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WAT60N      a  party  to  the  latter  transaction  with  the  Bank.    This  document  was 
allcook.     an  agreement  between  the  father  and  son  and  the  Bank,  stipulating 
that,  for  the  privilege  and  protection  of  the  father,  in  addition  to 
the  proviso  contained  in  the  original  guarantee  or  memorandum  of 
February,  1860,  for  discharging  him  from  continuing  responsibility, 
on  his  giving  notice  to  the  Bank  of  his  desire  to  be  so  discharged, 
the  Bank  should,  on  being  required  in  writing  by  the  father  to  do 
BO,  enter  up  judgment  on  the  warrant  of  attorney,  and  levy  execu- 
tion thereon  against  the  goods  and  chattels  of  the  son  as  soon  as 
practicable,  and  apply  the  proceeds  of  such  execution  in  reduction 
of  the  balance  of  the  banking  account.     There  is  a  distinct  under- 
taking, therefore,  by  the  Bank,  contained  in  the  memorandum  of 
the  19th  of  March,  1861,  that  they  will,  upon  the  requisition  of  the 
father,  immediately  levy  execution  against  the  son  in  respect  of  the 
1,8002.  secured  by  the  warrant  of  attorney.    Assuming  that  under- 
taking to  be  founded  on  a  sufficient  consideration,  it  placed  the 
Bank  in  this  situation — that  they  were  bound  to  issue  execution 
upon  the  application  of  the  father ;  and  the  obligation,  therefore, 
was  upon  the  Bank  to  place  themselves  in  a  position  to  issue  the 
execution.    For  this  purpose  it  was  necessary  for  them  to  file  the 
warrant  of  attorney  within  twenty-one  days,  as  required  by  the 
Bankrupt  Law  Consolidation  Act  (12  &  18  Vict.  c.  106,  s.  136); 
but  this  they  failed  to  do,  and  the  consequence  is,  that  the  agree- 

[  *347  ]      ment  they  entered  into  with  the  plaintiff  could  *not  be  carried  into 

effect,  and  the  security  given  to  them  by  the  warrant  of  attorney     i 
has  been  lost.     It  has  been  contended,  however,  that  there  was 
no  sufficient  consideration  for  the  agreement  of  the  19th  of  March, 
1861  ;   but  that  agreement  was  connected  with  the  warrant    of 
attorney  of  the  same  date,  which  again  was  connected  with  the 
further  loan ;  and,  taking  the  three  instruments  together,  I  think    | 
there  was  sufficient   consideration   for   the  agreement.      It    'was   | 
•  observed,  also,  that  there  is  an  express  provision  in  the  agreenaent  I 
that  the  original  guarantee  should  not  be  in  any  manner  prejudiced  I 
or  affected  by  the  execution  of  the  warrant  of  attorney ;  and  it  waa 
argued  that  this  saved  whole,  under  all  circumstances,  the  rights 
of  the  Bank  on  the  original  guarantee.    But  the  agreement    only 
provides  that  the  guarantee  shall  not  be  prejudiced  or  affected  by  the 
execution  of  the  warrant  of  attorney,  or  by  judgment  to  be  entered 
up  upon  it ;  and  the  observation,  therefore,  does  not  remov^e  the 
argument  on  the  plaintiff's  behalf,  that  the  guarantee  is  affected  br 
the  neglect  on  the  part  of  the  Bank  in  making  effectual  tbeir  aeecurity. 
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I  think,  therefore,  that  this  decree  is  right;  and  the  only 
remaining  qaestion  is  as  to  the  costs  below  and  those  of  the 
appeal.  [Upon  that  point  his  Lordship  said  the  plaintiff]  should 
not  have  pleaded,  and  put  the  defendants  in  equity  to  a  further 
expense  at  law.  My  opinion  is,  that  the  right  mode  of  dealing 
with  the  costs  at  law  will  be  to  direct  that  the  plaintiff  in  equity 
should  pay  the  costs  at  law  subsequent  to  the  declaration  ;  and  with 
respect  to  the  costs  of  the  appeal,  I  think  that  the  plaintiff  in 
equity  should  have  the  deposit  only. 

Th£  Lobd  Justice  Knight  Bbocb: 

The  warrant  of  attorney  and  the  agreement  of  March,  1851, 
formed  essentially  one  transaction,  and  the  agreement  therefore 
cannot  be  considered  as  otherwise  than  for  valuable  consideration 
as  between  the  surety  and  the  bankers,  because  under  the  former 
agreement,  that  of  February,  1850,  the  surety  had  power  to  give 
notice  to  determine  his  liability  for  any  advance  or  debt  that  might 
be  incurred  after  that  notice.    The  transaction  of  March,  1851, 
was  calculated,  and  probably  intended,  materially  to  influence  and 
guide  his  discretion  as  to  giving  or  abstaining  from  giving  such 
a  notice.    The  agreement  of  March  was  therefore  a  binding  agree- 
ment in  every  sense  between  the  Bank  and  the  surety.    So  viewing 
the  ease,  I  think  it  impossible  to  come  to  any  other  conclusion 
upon  the  transaction  of  March  than  this,  viz.,  that,  as  between 
the  surety  and  the  bankers,  it  became  the  *duty  of  the  latter,  not 
merely  by  implied  but  by  express  contract,  to  give  the  surety 
power  to  make  the  warrant  of  attorney  an  available  and  effectual 
instrument,  which  they  abstained  from  doing.    I  entirely  agree 
with  what  has  been  said. 


Watsov 

r. 
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BOUTTS  V.   ELLIS. 

(4  I>.  M.  &  G.  24^—250  ;  S.  C.  17  Jur.  585 ;  21  L.  T.  O.  8.  214;  affinning  17 

Beav.  121 ;  17  Jur.  405.) 

A  teetator,  four  days  before  his  death,  said  to  his  wife ' '  I  am  a  dying  man ; 
you  will  want  money  before  my  affairs  are  wound  up."  On  the  following  day 
be  gave  his  wife  a  crossed  cheque,  and,  on  the  next  day  but  one,  remembering 
tiiat  the  cheque  was  crossed,  he  asked  a  friend  who  visited  him  to  take  it,  and 
gli^e  the  wife  another  for  it,  which  the  friend  did,  but  his  cheque  was  post- 
«]a.ted.  The  testator's  cheque  was  paid  before  the  testator's  death  to  his 
friend,  who,  after  that  event,  gave  to  the  widow  a  cheque  not  post-dated  for 
the  other :  Held,  that  the  transaction  constituted  a  good  donatio  mortis  aiMd. 

Tbiib  was  an  appeal  from  the  decision  of  the  Mastbr  of  thb 
Hoi'i'^     [The  following  is  a  short  outline  of  the  facts :]    On  the 
JUS. — VOL.  cn.  8 
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Wallis  the  purchase  money.  L.  Sarel  died  in  1847,  having  devised  all  her 
Bastard,  estates  to  the  defendants,  whom  she  also  appointed  executors.  In 
1849,  H.  B.  Sarel,  one  of  the  executors  of  L.  Sarel,  and  in  whose 
name  the  mortgaged  securities  were  taken,  acknowledged  the  2,000/. 
to  be  the  money  of  L.  Sarel,  and  assigned  to  the  defendants,  her 
executors,  the  securities  on  which  the  mortgages  were  e£fected.  The 
claim  submitted,  that  after  deducting  the  mortgage  debt  from  the 
purchase  money  there  remained  4802.  with  interest  at  41.  per  cent, 
payable  thereon  from  the  21st  December,  1842,  according  to  the 
conditions  of  sale.  The  claim  also  sought  a  reconveyance  of  the 
mortgaged  estates. 

It  appeared  that  no  interest  had  been  paid  either  to  L.  Sarel  or  to 
the  defendants  in  respect  of  the  mortgage  since  1842,  and  no  interest 
upon  the  residue  of  the  purchase  money  had  ever  been  claimed  by 
the  plaintiffs.  The  delay  in  completing  the  purchase  was  attribute 
able  to  the  loss  of  the  title  deeds. 

When  the  claim  came  on  to  be  heard  before  the  Vice-Chancellor 
Stuabt  on  the  24th  June,  1858,  he  declared  the  plaintiffs  entitled  to 
specific  performance,  directing  the  usual  inquiries  as  to  title,  and 
an  account  of  what  was  due  to  the  plaintiffs  in  respect  of  the  purchase 
[  •258  ]  money,  *with  interest  at  the  rate  of  4Z.  per  cent,  from  the  21st 
December,  1842,  the  day  when  the  defendants*  testatrix  entered  into 
possession,  and  also  an  account  of  what  was  due  to  the  defendants 
for  principal  and  interest  at  the  rate  of  51.  per  cent,  per  annum  on 
the  mortgage  from  the  9th  February,  1841,  the  date  of  the  mortgage, 
to  the  day  when  the  amount  should  be  certified  ;  and  upon  payment 
of  what  should  be  found  due  from  either  party  on  the  footing  of  the 
above  declaration,  the  premises  were  directed  to  be  conveyed  by  the 
plaintiffs  to  the  defendants. 

The  plaintiffs  now  appealed  from  the  whole  of  that  decree,  except 
so  far  as  it  directed  a  specific  performance. 

Mr.  Maliiia  and  Mr.  Moxon,  for  the  plaintiffs,  in  support  of  the 
appeal,  [cited  Fludyer  v.  Cocker  (l),  Birch  v.  Joy  (2)]. 

[  264  ]  Mr.  W.  M.  James  and  Mr.  Bird,  for  the  defendants,  in  support 

of  the  Yice-Ghancellor's  decree : 

*  *  The  two  transactions,  namely,  the  mortgage  and  the  sale, 
were   totally  distinct :  it  so  happens  that  part  of  the  mortgaged 

(1)  8  R.  R  275  (12  Vts.  25).  (2)  88  B.   E.   212,  see   p.    224    (3 

H.  L.  0.  665,  see  p.  591). 
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premises  was  the  same  as  the  part  sold,  bat  some  portions  of  the  Wallis 
property  sold  did  not  form  part  of  the  mortgaged  premises  ;  and  bastabd. 
the  mere  accidental  circumstance  of  the  identity  of  some  of  the 
property  mortgaged  and  sold  cannot  alter  the  rules  applicable  in 
this  Court  to  the  doctrine  of  set-off.  That  doctrine  cannot  be 
applied  before  there  is  an  adjustment  of  accounts,  because  interest 
is  to  be  calculated  between  the  parties,  and  until  that  adjustment 
takes  place  the  debts  may  be  separately  assigned,  and  a  court 
of  equity  cannot,  under  such  circumstances,  regard  the  debts  as 
extinguished:    Archdeacon  y. Bowes  {\).     ♦     *     ♦ 

The  Lord  Chancellor  (without  calling  for  a  reply)  said :  [  ^^  1 

This  case  arises  under  circumstances  which  certainly  leave  no 
doabt  in  my  mind  as  to  what  is  the  reasonable  determination 
to  be  come  to.  The  only  question  is,  whether  that  is  the  legal 
determination. 

In  September,  1842,  Louisa  Sarel,  being  the  mortgagee  of  certain 
property  for  securing  2,0O0Z.  and  interest  at  61.  per  cent.,  the 
defendant  Bastard,  as  trustee  for  her,  entered  into  a  contract  with 
the  devisees  of  the  mortgagor  to  purchase  the  property  so  mortgaged 
for  %700l.    It  is  said  that  the  mortgage  did  not  include  all  the 
property  sold ;  but  it  does  not  appear  to  me  that  that  circumstance 
makes  any  sort  of  difference.    Louisa  Sarel  was  let  into  possession ; 
a  deposit  of  800/.  was  paid,  leaving  a  balance  of  4802.  more  to  be 
paid,  subject  to  a  settlement  of  any  arrears  of  interest  that  might 
exist.     The  terms  of  the  conditions  of  sale  were,  that  interest  at  4L 
per  cent,  was  to  be  paid  on  the  residue  of  the  purchase  money ; 
but  ihe  purchase  was  virtually  completed  by  the  entry  into  posses- 
sion and  the  payment  of  the  deposit ;  and  it  is  also  to  be  observed, 
ibat  about  five-sixths  of  the  purchase  money  were  retained  in  the 
bands  of  the  mortgagee.     Nothing  was  done  about  the  balance. 
XfOtiifia  Sarel  remained  in  possession  from  1842  down  to  the  period 
of  her  death  in  1847 ;  and  ever  since  that  period  the  defendants, 
SLS  her  devisees,  have,  up  to  the  year  1853,  continued  in  possession. 
The  cause  of  the  non-completion  of  the  purchase,  as  I  collect, 
ia  in  point  of  fact  attributable  to  the  loss  of  some  of  the  title-deeds. 
Tbe  delay  thus  arising  was  not  occasioned  by  the  fault  of  the 
purchaser,  but  of  the  vendor.    The  purchaser,  *however,  agrees      [  •256  ] 
tbat  it  is  to  be  treated  as  if  completed.    Under  such  circumstances, 
tbe  reasonable  thing  would  be  to  set-off  one  debt  against  the  other 

(1)  4  B.  B.  855  (3  Anst.  753). 
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Wallis  from  the  time  when  poBBession  was  taken.  The  parchaser  would 
Bastard,  bave  been  bound,  if  the  vendors  had  pressed  it,  to  have  paid  into 
Court  the  2,480/.,  the  balance  of  the  purchase  money,  as  a  condition 
for  being  allowed  to  retain  possession.  That  was  not  pressed. 
On  the  other  hand,  no  request  was  ever  afterwards  made  by  the 
mortgagee  or  her  representatives  for  the  payment  of  interest  on 
the  mortgage  money.  Bearing  in  mind  that  the  mortgage  exceeded, 
as  it  certainly  did,  five  sixths  of  the  purchase  money,  the  question 
is,  whether  such  a  course  of  dealing  is  not  to  be  treated  as  afford- 
ing ground  for  the  inference  that  there  was  a  set-off  at  the  time 
when  possession  was  taken  of  one  debt,  as  far  as  it  went,  against 
the  other.    I  think  it  must  be  so  treated. 

A  set-off  was  recognised  as  a  reasonable  act,  and  nothing  more, 
by  this  Court  long  before  it  found  its  way  into  a  court  of  common 
law.  By  the  common  law,  there  was  no  such  thing  as  set-off. 
By  the  civil  law,  cross  debts  were,  by  mere  operation  of  law  and 
independently  of  the  acts  of  the  parties,  extinguished.  Set-off  or 
compensation,  according  to  the  language  of  the  civilians,  was  ipso 
jure  (1),  and  there  was  an  end  of  the  debt  pro  tanto.  That  which 
was  long  the  doctrine  of  this  Court,  in  process  of  time  and  by  the 
act  of  the  Legislature,  became  with  certain  modifications,  and  is 
now,  the  established  law  of  all  the  Courts  of  the  country.  I  admit 
that  there  may  be  circumstances  where,  although  set-off  may  exist, 
you  cannot  retrospectively  say  there  has  been  a  set-off,  either  at 
law  or  in  equity.  The  case  of  Pettat  v.  EUU  (2),  referred  to  by  the 
respondents,  is  an  example  of  such  a  character. 
[  267  ]  This  much,  however,  I  think  may  be  stated  as  a  very  safe  pro- 

position, that  the  principle  of  set-off  is  quite  consistent  with  natural 
equity,  and  that  where  it  can  be  adopted,  it  is  an  arrangement 
which  this  Court  will  be  very  ready  to  assist,  while  it  will  look  to 
any  circumstances  that  occurred  at  the  time  when  persons  became 
reciprocally  indebted,  in  order  to  say  that  a  set-off  did  in  fact  take 
place.    In  the  present  case,  from  the  circumstance  that  possession 
was  taken  in  1842  by  the  mortgagee,  and  that  no  claim  was  made 
for  interest  by  either  party,  I  infer  that,  whether  expressed  or  not, 
it  was  the  agreement  perfectly  understood  between  the  parties  that 
the  one  debt  should  wipe  off  a  portion  of  the  other  debt;  in  effect, 
that  there  should  pro  tanto  be  a  set-off.    I  do  not,  therefore,  feel 
called  upon  to  speculate  as  to  the  exact  course  this  Court  ^would 
have  pursued  if  the  parties  had,  in  the  year   1842,  adv^ersely 
(1)  Dig.  Lib.  16,  tit.  2, 1.  21.  (2)  9  Ves.  .563. 
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asserted  against  each  other  their  matnal  rights;  but  not  having      Wallis 
done  so,   they  mast  be  understood,  like  reasonable  persons,  to     bastard. 
have  adopted  an  arrangement  perfectly  obvious  and  in  conformity 
with  what  ought  to  have  been  done. 

So  much,  therefore,  of  the  Yiob-Ghancbllob's  decree  as  directs  a 
reference  as  to  title  and  as  fixes  the  date  from  which  the  calculation 
of  interest  upon  the  purchase  money  and  on  the  mortgage  is  to 
conunence,  will  be  varied  by  striking  out  the  reference  as  to  title, 
and  by  declaring  that  the  principal  and  interest  due  on  the 
mortgage  ought  to  be  considered  as  having  been  applied  in  dis- 
charge pro  tanto  of  the  purchase  money  due  at  the  time  when  the 
defendants'  testatrix  entered  into  possession.  The  balance  of  the 
purchase-money  then  due  will  bear  interest  at  42.  per  cent. 

The  LoBDs  JnsTicBs  concurred. 

The  counsel  for  the  appellants  then  submitted  that  the  plaintiffs,       [  258  ] 
having  succeeded  in  obtaining  a  decision  in  their  favour  upon  the 
only  matter  in  dispute,  were  entitled,  not  only  to  the  costs  of  the 
suit  in  the  Court  below,  but  also  to  those  of  the  appeal. 

The  LoBD  Chakcbllob,  however,  said  that,  looking  to  the  justice 
of  the  case,  neither  party  was  entitled  to  costs ;  that  the  delay  was 
jn  a  great  measure  attributable  to  the  plaintiffs  by  reason  of  the 
loss  of  the  title  deeds,  but  that  both  parties  appeared  to  have  slept 
on  their  rights  until  it  became  absolutely  necessary  to  have  recourse 
to  the  interference  of  the  Court. 


WATLINGTON  v.  WALDRON.  i853. 

(4  D.  M.  &  O.  259—269 ;  8.  0.  23  L.  J.  Ch.  713 ;  18  Jur.  317  ;  2  W.  R.  120.)  ^^*- 

A  testator,  by  hiii  will,  devined  all  his  real  estates  to  trustees  for  ninety-    C  ran  worth, 
nine  years,  without  impeachment  of  waste,  and,  subject  thereto,  to  the  use 
of  his  son  for  life,  without  impeachment  of  waste,  with  remainder  to  the  use  ^r  j^"' 

of  his  granddaughter  for  life,  without  impeachment  of  waste,  with  remainder  .  ^59  1 
to  her  first  and  other  sons  in  tail,  &c.  The  trustees  of  the  term  were,  in  the 
event  of  his  personal  estate  being  deficient,  to  raise  money  to  pay  debts  and 
legacies.  The  will  contained  an  express  provision  against  cutting  down  any 
timber  on  the  estates,  except  for  necessary  repairs,  until  the  granddaughter 
should  attain  twenty-one,  at  which  time  the  trustees  were  empowered  to 
cut  such  timber  "  as  they  shall  think  fit,"  and  to  sell  and  pay  the  proceeds 
to  the  granddaughter.  The  son  entered  into  possession  and  died  before  the 
granddaughter  attained  twenty-one.  She  then  became  tenant  for  life. 
Some  time  afterwards,  and  after  she  attained  her  majority,  the  trustees 
sold  the  term  by  auction  in  order  to  pay  debts.    It  was  stated  in  one  of  the 
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Watlington  conditions  of  sale  that  the  estate  was  sold  subject  to  any  rights  under  the 

ff'  provisions  in  the  will :  Held,  that  the  will  created  no  obligatory  trust  in 

WALDBOX.  favour  of  the  granddaughter,  but  that  the  power  to  the  trustees  to  cut  the 

timber  was  merely  discretionary  and  could  not  be  exercised  in  derogation 

of  the  rights  acquired  by  the  purchaser  of  the  term. 

This  was  a  special  case  involving  the  determination  of  a  question 
which  had  arisen  in  a  suit  before  the  present  Lord  Chancellor 
when  Yice-Chancellor;  and  although  a  decision  npon  that  occasion 
was  pronounced  by  his  Lordship  affecting  the  main  point  raised  in 
the  ease,  it  was  agreed  by  all  parties  interested,  that  the  questions 
now  before  the  Court  were  not  concluded,  and  the  present  special 
case  therefore,  by  his  Lordship's  permission,  came  on  to  be  heard 
in  the  first  instance  before  his  Lordship,  assisted  by  the  Lord 

Justice   TURNBB. 

By  the  will  of  John  Webb,  dated  81st  July,  1826,  he  gave  and 
devised  all  his  real  estates  "to  the  use  of  John  Clacy,  Eaniel 
Wiltshin,    and    Daniel   Wiltshin    the   younger,    their   executors, 
administrators  and  assigns,  for  the  term   of  ninety-nine  years, 
without  impeachment  of  or  for  any  manner  of  waste,  upon   ibe 
trusts  and  for  the  purposes  thereinafter  declared;  and  from  and 
after  or  other  sooner  determination  of  the  said  term  and  subject 
thereto  and  to  the  trusts  thereof  to  the  use  of  his  son  William 
Butler  Webb,  and  his  assigns,  for  and  during  the  term  of   his 
[  *2W  ]      ^natural  life,  without  impeachment  of  or  for  any  manner  of  waste, 
with  remainder  to  the  trustees  of  the  term  to  preserve  contingent 
remainders ;  and  from  and  after  the  decease  of  his  said  son  William 
Butler  Webb,  to  the  use  of  his  granddaughter  Caroline  Sarah  Webb 
and  her  assigns,  for  and  during  the  term  of  her  natural  life,  with- 
out impeachment  of  waste,  with  remainder  to  the  same  trustees  to 
preserve  contingent  remainders ;  and  after  the  decease  of  his  said 
granddaughter  Caroline  Sarah  Webb,  to  the  use  of  the  first  and 
other    sons    of    his    said    granddaughter   Caroline    Sarah    Webb 
successively  in  tail,  with  remainder  to  the  use  of  all  and  every 
the  daughter  and  daughters  of  his  said  granddaughter  Caroline 
Sarah  Webb,  as  tenants  in  common  in  tail,  with  cross  remainders 
in  tail."     And  the  said  testator  declared  that  the  said  term    of 
ninety-nine  years  thereinbefore  limited  to  the  said  John  Clacy. 
Daniel  Wiltshin,  and  Daniel  Wiltshin  the  younger,  their  executors, 
administrators  and  assigns,  was  so  Umited  to  them,  upon  the  trusts 
and  for  the  purposes  thereinafter  mentioned  (that  was  to  say.)   in 
case  his  personal  estate  should  happen  to  be  insufficient  to  pay  and 
satisfy  the  several  legacies  thereinbefore  bequeathed,  and  the  sum 
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of  4,000/.  charged  on  his  Norcat  estate  by  his  son  William  Butler  Watlinoton 
Webb's  marriage  settlement,  (in  the  event  of  that  sum  becoming    walobon. 
payable,)  apon  trust  that  tbey  the  said  John  Ciacy,  Daniel  Wiltshin, 
and  Daniel  Wiltshin  the  younger,  or  the  survivors  or  survivor  of 
them,  his  executors,  administrators  or  assigns,  should  by,  with  and 
out  of  the  rents,  issues  and  profits  of  all  and  singular  the  said 
last-mentioned  messuages,  farms,  lands,  tenements  and  heredita- 
ments, or  by  demise,  mortgage  or  sale  of  the  whole  or  part  thereof, 
or  by  all  and  every  or  any  of  the  ways  or  means,  levy  and  raise 
such  sum  of  money  as  should  be  sufficient  to  answer,  satisfy  and 
make  up  such  deficiency.    And  the  testator  thereby  ordered  and 
declared,  that  after  answering  the  trusts  and  purposes  ^aforesaid      [  •sei  ] 
the  term  of  ninety-nine  years  should  cease.    The  will  of  the  testator 
contained  the  following  proviso :  "  Provided  also  and  I  do  hereby 
declare,  that  it  shall  not  be  lawful  for  my  son  William  Butler 
Webb  to  cut  any  part  of  the  timber  standing,  growing  or  being 
upon  my  said  farms  and  lands  situate  in  the  estate  of  Norcut 
aforesaid  for  any  purpose  whatever,  except  for  necessary  repairs, 
nor  to  poll  down  any  of  the  buildings  now  standing  or  being  on 
the  said  farms  and  lands,  nor  to  commit  any  kind  of  waste  what- 
ever: provided  also,  and  it  is  my  will  and  meaning,  and  I  do 
hereby  order  and  direct,  that  no  part  of  the  timber  standing, 
growing  or  being  in  or  upon  or  about  the  residue  of  my  said  free- 
hold lands,  tenements  and  hereditaments,  shall  upon  any  pretence 
or  any  purpose  whatsoever  (except  for  necessary  repairs)  be  felled 
ar  cut  until  my  said  granddaughter  Caroline  Sarah  Webb  shall 
attain  the  age  of  twenty-one  years,  at  which  time  it  shall  be  lawful 
for  my  said  trustees  to  mark,  fell,  cut  down,  cart  and  carry  away 
8uch  timber  as  they  shall  think  fit,  and  to  sell  and  dispose  of  the 
B&me  for  such  price  or  prices,  sum  or  sums  of  money  as  they  may 
til  ink  proper,  and  pay  the  money  to  arise  or  be  produced  by  such 
felling,  sale   and   disposition   (after   deducting   the   charges  and 
expenses  attending  the  same)  unto  my  said  granddaughter  Caroline 
S&r&h  Webb,  for  her  own  sole  and  separate  use  and  benefit,  to 
^vrbozn  I  do  hereby  give  and  bequeath  the  same."    The  testator 
Appointed  his   son  the  said  William  Butler  Webb,  John  Clacy, 
X>arEiel  Wiltshin  the   elder,   and  Daniel  Wiltshin   the   younger, 
exeevitors  of  his  said  will. 

Xhe  testator  died  on  the  1st  March,  1828,  leaving  William  Butler 
Webl>»  his  son  and  heir.  His  will  was  proved  by  Daniel  Wiltshin 
the  yoimger. 
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Watlikqton      By  a  decree  bearing  date  15th  June,  1882,  in  a  cause  *in  which 

Wald'son.     William  Butler  Webb  was  plaintiff,  and  Christian  Grace  and  others 

[  ♦262  ]      defendants,  and  also  in  a  cause  in  which  William  Butler  Webb  was 

plaintiff,  and  Daniel  Wiltshin  defendant,  (the  two  other  trustees 

having  disclaimed,)  the  will  of  the  said  testator  was  established, 

and  the  usual  accounts  and  inquiries  directed. 

William  Butler  Webb  died  in  May,  1836,  leaving  Caroline  Sarah 
Webb,  his  only  child,  him  surviving,  who  attained  twenty-one  on 
the  4th  October,  1836. 

By  a  decree  made  in  the  above  and  certain  other  suits  of  revivor 
and  supplement  on  the  24th  March,  1841,  and  after  stating  that 
the  personal  estate  of  the  testator  was  exhausted,  and  that  it  was 
admitted  that  the  term  of  ninety-nine  years  in  the  lands  devised 
by  the  residuary  clause  of  the  said  testator's  will  would  be  wanted, 
it  was  ordered,  among  other  things,  that  the  Master  should  proceed 
to  a  sale  of  the  lands  comprised  in  the  term  for  the  residue  thereof. 

Caroline  Sarah  Webb  married  the  defendant  Henry  Waldron, 
and  died  on  the  26th  November,  1842,  leaving  one  only  child,  the 
defendant  Caroline  Elizabeth  Waldron.  Administration  of  the 
estate  and  effects  of  the  said  Caroline  Sarah  Waldron  was  granted 
to  her  husband  Henry  Waldron. 

In  pursuance  of  the  decree  of  the  24th  March,  1841,  part  of  the 
hereditaments  comprised  in  the  residuary  clause  of  the  testator's 
will  was  put  up  for  sale  for  the  residue  of  the  term  of  ninety-nine 
years  on  the  18th  January,  1848,  in  several  lots,  and  subject  to 
certain  conditions  of  sale,  but  only  one  of  which  related  to  the 
[  *263  ]       question  in  controversy  between  the  parties  to  the  special  *case, 
and  which  condition  was  in  the  following  terms :  "  The  said  John 
Webb,  the  testator,  by  his  will  directed  that  no  part  of  the  timber 
upon  the  said  hereditament  should  (except  for  necessary  repairs'^ 
be  felled  or  cut  until  his  granddaughter  Caroline  Sarah   Webb 
should  attain  the  age  of  twenty-one  years,  at  which  time  it  should 
be  lawful  for  his  trustees  to  fell,  cut  down,  cart  and  carry   away 
such  timber  as  they  should  think  fit,  and  dispose  of  the  aame  for 
such  price  or  prices  as  they  should  think  proper,  and  pay   the 
money  to  arise  therefrom  (after  deducting  the  charges  and  expenses 
attending  the  same)   unto  his  said  granddaughter.     The   estates 
comprised  in  the  accompanying  particulars  are  put  up  for  sale, 
subject  to  any  rights  under  such  provision." 

William  Watlington  became  the  purchaser  of  the  whole  of  the 
premises,  the  largest  portion  of  which  were  sold  by  public  auction 
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and  the  residne  by  private  contract,  for  the  snm  of  6,8042.,  and  WATLnroTox 
the  pnrchases  were  confirmed  by  this  Court  and  the  purchase-    waldbok. 
money  paid  into  the  Bank  of  England  to  the  credit  of  the  causes ; 
and  the  term  of  ninety-nine  years  was  duly  assigned  to  him,  subject 
to  the  6th  condition  of  the  sale. 

By  an  order  made  in  the  original  and  supplemental  and  revived 
suits,  bearing  date  the  26th  July,  1849,  it  was,  amongst  other 
things,  ordered  that  it  should  be  referred  to  the  Master  to  whom 
the  said  causes  stood  referred,  to  inquire  and  state  to  the  Court  to 
whom   the  timber  upon  the  estates  and  premises  comprised  in 
the  term  of  ninety-nine  years,  which  had  been  sold  as  therein 
mentioned,  belonged  at  the  time  of  such  sale.    The  Master,  by 
his  report  bearing  date  the  8rd  July,  1850,  made  in  pursuance  of 
the  last-mentioned  order,  and  which  has  been  duly  confirmed, 
stated  and  certified,  amongst  other  things,  that  he  found  that  the 
testator's  ^granddaughter,  Caroline  Sarah  Webb,  attained  her  age      [  *264  ] 
of  twenty-one  years  on  the  4th  October,  1886,  and  that  John  Clacy, 
Daniel  Wiltshin  and  Daniel  Wiltshin  the  younger,  the  trustees  in 
that  behalf  in  the  said  testator's  will  named,  did  not  subsequently 
to  the  4th  October,  1886,  cut  down  any  timber  upon  the  estate  and 
premises  comprised  in  the  term  of  ninety-nine  years ;  and  that  the 
timber  upon  the  estate  and  premises  comprised  in  the  term  of 
ninety-nine  years,  which  had  been  so  sold  as  in  his  general  report 
mentioned,  belonged  to  the  defendant  [Caroline]  Elizabeth  Waldron, 
as  reversioner  in  fee  under  the  will  of  the  testator,  and  as  heiress- 
at- law  of  the  testator,  and  of  her  mother,  Caroline  Sarah  Waldron. 
William  Watlington  was  not  a  party  to  the  suits,  nor  to  the  last- 
mentioned  inquiry. 

The  bequest  of  the  timber,  which  the  trustees  of  the  testator 
were  empowered  by  his  will  to  fell  and  cut  on  his  said  grand- 
da  ngliter's  attaining  the  age  of  twenty-one  years,  was  never 
assented  to  by  his  executors,  in  consequence,  as  Henry  Waldron 
and  C.  E.  Waldron  alleged,  of  the  disclaimer  by  two  of  the  executors 
and  tbe  institution  of  the  before-mentioned  suit. 

Shortly  after  the  purchase  of  W.  Watlington  had  been  confirmed, 
C.  £•  Waldron  presented  a  petition,  which  came  on  to  be  heard 
before  the  Yice-Chancellor  Lord  Cranworth,  praying  that  she 
niight  be  at  liberty  to  enter  upon  the  lands  and  premises  comprised 
in  the  term  of  ninety-nine  years  sold  by  the  Master,  and  to  work, 
fell,  cat  down,  cart  and  carry  away  such  of  the  timber  standing 
and  gro^ng  upon  such  lands  and  premises  as  should  be  fit  and 
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Watlikoton  proper  to  be  felled  and  cut  down,  and  to  sell  and  dispose  of  such 
Waldbok.  timber,  either  standing  or  after  it  might  have  been  cut  down,  as 
to  her  might  seem  most  desirable  and  advantageous;  and  after 
r  •266  ]  payment  of  costs,  *to  pay  the  residue  of  the  money  arising  from 
such  sale  or  sales  as  aforesaid  into  Court  to  the  credit  of  that 
cause,  to  an  account  to  be  entitled  ''  The  Timber  Account  of  the 
defendant  G.  E.  Waldron,"  and  that  all  dividends  and  accumula- 
tions of  dividends  might  be  invested  in  Uke  manner;  or  that  there 
might  be  a  reference  to  the  Master  to  ascertain  what  timber,  if 
any,  then  standing  and  growing  upon  such  lands  and  premises  was 
fit  and  proper  to  be  felled  and  cut  down ;  and  if  the  said  Master 
should  find  that  there  was  any  timber  fit  and  proper  to  be  cut, 
then  that  he,  or  the  petitioner  under  his  direction,  might  proceed 
to  a  sale  of  such  timber,  and  pay  the  proceeds  into  Court  to  be 
invested. 

The  petition  was  opposed  by  W.  Watlington,  and  his  Lordship 
upon  that  occasion,  by  an  order  dated  the  21st  February,  1851, 
directed  that  the  petition  should  be  dismissed  with  costs. 

Instead  of  appealing,  the  petitioner,  C.  E.  Waldron,  consented  to 
have  the  question  respecting  the  right  to  the  timber  determined  by 
a  special  case. 

The  following  three  questions  were  now  presented  for  the  decision 
of  the  Court. 

1.  Whether  J.  H.  Watlington,  the  devisee  of  the  purchaser  W. 
Watlington,  has  or  has  not  the  right  to  fell,  cut  and  cai-ry  away  for 
his  own  use,  and  not  for  repairs  merely,  such  of  the  timber  now 
standing,  growing  and  being,  or  which  may  hereafter  during  the 
term  of  ninety-nine  years  be  standing,  growing  or  being,  in  and 
upon  the  estate  and  premises  comprised  in  the  term,  as  he  may 
think  proper  ? 
[  *26«  ]  2.  Whether  C.  E.  Waldron  has  or  has  not  the  right,  ♦under  the 

circumstances  hereinbefore  stated,  to  fell,  cut  and  carry  away  the 
timber  for  her  own  use  ? 

8.  Whether  Henry  Waldron  has  or  has  not  any  and  what  right 
of  claim  to  the  timber  or  to  any  part  thereof. 

Mr.  Russell  and   Mr.  Moriis,   for  J.    H.    Watlington,    the 
plaintiff: 

With  respect  to  the  claim  of  Henry  Waldron,  the  trustees  of  the 
term  being  unimpeachable  of  waste,  the  effect  of  the  clause  restrain  - 
ing  the  cutting  of  timber  till  the  granddaughter  attained  twenty-one 
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did  not  diminish  tbeir  rights  tUtra,  and  after  that  time  the  trastees  Watlxvotok 
had  a  discretionary  power,  unless  it  can  be  contended  that  the  wau>bok. 
words  of  the  will  amounted  to  an  absolute  gift  of  the  timber  to  the 
granddaughter.  Admitting  that  the  conditions  of  sale  expressly 
left  the  purchase  open  to  the  operation  of  any  right  which  might  be 
made,  still  that  did  not  create  or  give  a  validity  to  the  claim  of  the 
granddaughter  greater  than  existed  before  the  sale.  With  respect 
to  the  claim  of  C.  E.  Waldron  as  the  reversioner,  she  could  only 
have  a  right  to  timber  unlawfully  cut  after  the  expiration  of  the 
term,  and  it  therefore  is  still  more  untenable  than  that  of  the 
granddaughter's  representative. 

3/r.  Bacon  and  Mr.  Lonsdale,  for  Henry  Waldron,  the  adminis- 
trator of  his  wife : 

The  purchaser  of  a  term  has  not  the  right  prima  facie  to  the 

timber.     The  words  ''  as  they  shall  think  fit "  must  apply  to  the 

fitness  of  the  timber  for  cutting,  and  had  the  sale  taken  place 

during  the  minority  of  the  granddaughter  there  could  have  been  no 

doubt  as  to  her  title.    In  this  case  the  trustees  had  no  right  to 

exercise  a  discretion  which  was  opposed  to  the  obligations  of  the 

trust  which  they  had  accepted.    In  the  language  of  Lord  Nobthiko- 

T027 — "  If  a  bill  had  been  brought  against  the  trustees  to  ^assign,       [  *267  ] 

allow  or  direct  timber  mature  and  fit  to  be  cut,  would  it  have  been 

an  answer,  we  do  not  think  fit  to  allow  it,  stat  pro  ratione  voluntas. 

I    tliink  the  Court  would  not  have  been  satisfied  with  such  an 

ans-wer  " :  Hewett  v.  Hewett  (i).     The  words  "  without  impeachment 

of   ^raste*'  may  be  controlled;  taken  alone  they  give  privileges 

incident  to  the  estate,  but,  as  observed  by  Pabkab,  Y.-C,  in  the  case 

of  JSr^^gs  V.  Earl  of  Oxford  (2),  "  All  those  privileges  are  capable  of 

l>ei]:ie^  qualified  at  law,  and  also  by  way  of  trust  in  this  Court."    In 

tills  csLse  there  will  be  enough  for  the  clause  to  operate  upon,  even 

if  tlie  timber  is  withdrawn  from  the  operation  of  the  trust.    When, 

%&  in  tlie  present  instance,  the  will  contains  evidence  on  the  face  of 

I  both  of  a  general  and  of  a  particular  intention,  the  latter  will  pre- 

rail    o'V'Gi  the  former ;  here  there  is  an  absolute  gift  of  the  timber, 

knd  if  tbat  gift  had  preceded  instead  of  following  the  discretionary 

]^Q3e  to  the  trustees,  all  doubt  would  have  been  removed. 

jtJ'r'^  J.  Baily  and  Mr.  Hoffman  for  C.  E.  Waldron,  the  heiress- 
t'lavr  of  the  testator  and  of  C.  8.  Waldron,  adopted  the  same  line 

'\\    H  £d^^*  ^3^>  B^P-  ^^*  Affirmed  on  appeal,  91  £.  B.  117  (1 

f  2^    5  jy^    ^-  *  Sm.  156,  see  p.  170.      D  M.  &  G.  363). 
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Watlikoton  of  argument  as  to  the  discretion  of  the  trustees  being  subordinate 
Waldbon.     to  their  obligation;  but  submitted,  assuming  the  decision  of  the 
Court  was  against  the  purchaser,   that  it  ought  to  be  in  favoor 
of  G.  E.  Waldron,  in  accordance  with  the  Master's  finding. 

Lord  Justice  Tubneb,  in  the  course  of  the  argument,  referred  to 
Fordyce  v.  Bridges  (i). 

Without  calling  for  a  reply,  the  Lobd  Ghancellob  said : 
[  *268  ]  This  case  does  not  admit  of  any  reasonable  doubt.    At  *the  date 

of  the  testator's  will,  in  1826,  his  granddaughter,  G.  S.  Waldroo, 
was  eleven  years  old.  The  testator  died  in  1826.  His  son,  the 
first  tenant  for  life,  died  in  1886. 

The  question  is  whether  the  proviso  restraining  the  cutting  of 
timber  during  the  minority  of  the  granddaughter  had  the  effect  of 
preventing  the  trustees,  in  the  exercise  of  their  power  of  sale  of  the 
term  of  ninety-nine  years,  from  making  a  title  to  the  timber.    It 
might  have  been  necessary  to  have  sold  the  term  immediately  on 
the  testator's  death,  and  it  is  an  extremely  improbable  intention  to 
impute  to  him  that  he  contemplated  the  sale  of  the  estate  with  such 
a  clog  upon  it,  as  that  the  trustees  might  at  any  time  afterwards 
enter  and  cut  the  timber,  and  give  it  to  the  granddaughter.     There 
is  no  difficulty,  however,  in  understanding  the  proviso  as  applicable 
and  referring  only  to  the  estates  while  enjoyed  by  the  son.     In  my 
opinion  the  testator  never  contemplated  that  it  should  apply  to  the 
term  of  ninety-nine  years.     The  testator  has  directed  that  no  part 
of  the  timber  shall,  except  for  necessary  repairs,  be  felled  until  his 
granddaughter  attained  twenty-one,  *'  at  which  time  it  shall  be  lawful 
for  my  trustees  to  mark,  fell,  cut  down,  cart  and  carry  away  such 
timber  as  they  shall  think  fit ;  "  the  son  having  an  interest  during 
his  life  unimpeachable  of  waste.    It  appears  to  me  that  the  vcords 
''as  they  shall  think  fit"  clearly  refer  to  the  discretion    of   the 
trustees,  and  do  not  mean  such  timber  as  might  be  ripe  or  fit  for 
the  axe. 

If  the  granddaughter  had  not  outlived  her  father  there  ^oold 
have  been  no  doubt  in  the  matter,  but  the  contingency  which  the 
testator  thought  it  right  to  provide  against  was  the  event  of  the 
granddaughter  attaining  twenty-one  in  the  lifetime  of  her  father. 
It  so  happened  that  she  attained  twenty-one  after  the  death  of  her 
father,  when  she  herself  acquired  an  estate  for  life  unintipeachable 
(1)  78  B.  E.  161  (2  Ph.  497). 
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of  'waste,  and  it  would  be  idle  to  refer  the  provision  to  that  state  Watlivgtoh 
of  circumstances.    By  this  construction  we  are  enabled  to  avoid  the     waldbok. 
anomaly  to  which  I  have  already  referred,  of  there  being  a  power      t  *^^*  1 
of  sale  of  the  term,  with  a  reservation  of  the  discretionary  right  of 
entry  to  cut  timber. 

Thb  Lobd  Justice  Tubmbb: 

If  the  provision  restraining  the  cutting  of  timber  during  the 
minority  of  the  granddaughter  is  to  be  read  as  an  absolute  gift  of 
the  timber  to  her,  two  clauses  of  the  will  are  rendered  inconsistent, 
the  power  of  selling  the  property  for  the  term  without  impeach- 
ment of  waste  not  being  reconcileable  with  such  a  gift.  The  whole 
will,  however,  is  consistent  if  it  be  construed  as  giving  the  trustees 
of  the  term  a  power  merely  discretionary,  to  be  exercised  in  a 
proper  state  of  circumstances,  such  as  that  of  the  granddaughter 
attaining  twenty-one  in  her  father's  lifetime.  The  case  of  Ilewett  v. 
Heweti  (i)  is  distinguishable  from  the  present,  because  in  that  case 
the  successive  tenants  for  life  were  impeachable  of  waste,  and  no 
timber  could  be  cat  except  by  the  leave  of  the  trustees.  It  might 
well  have  been  there  held  to  be  incumbent  on  the  trustees  to  exercise 
the  power.  In  the  present  case  the  life  estates  are  limited  expressly 
without  impeachment  of  waste. 


HOLMAN  V.  LOYNES  (2). 

C^  D.  IL  &  G.  270—284 ;  S.  C.  23  L.  J.  Ch.  529  ;  18  Jur.  839 ;  22  L.  T.  O.  8 


1853. 
Dm,  U. 
1854. 
296 ;  2  W.  B.  205.)  Jan.  26. 

An  attorney  was  engaged  in  the  aale  of  his  client's  property  by  auction,  ^^ 

on  which  occasion  a  small  portion  only  of  the  property  was  sold.    He  was  Cbanwobth, 
snbaeqnently  employed  in  making  out  abstracts  of  title  of  the  portion  L-C. 

unsold,  and  sixteen  months  after  the  completion  of  the  abstracts,  during       Kmioht 
which  term  there  had  been  no  employment  of  the  attorney  professionally  by        Bruck, 
the  client,  the  attorney  bought  a  portion  of  the  unsold  property,  and  debited         "l!  J  J  "^ 
the  client  in  his  books  for  drawing  the  agreement  for  sale.    The  oonsidera-        ^  ^70  1 
tion  which  was  on  the  face  of  the  purchase  deed  stated  to  have  been  paid,        '-        ^ 
was  in  fact  composed  partly  of  a  previous  debt  for  costs,  and  partly  of  such 
an  annuity  as  the  balance  of  the  purchase  money  would,  according  to  the 
Government  tables,  obtain  for  a  healthy  life.    The  client  died  three  years 
and  a  half  after  the  sale.    It  was  in  evidence  that  the  client  was  of  intem- 
perate habits  for  many  years  previously  and  up  to  the  transaction  in 
question.    It  did  not  appear  that  the  attorney  had  made  any  special 
inquiries  as  to  the  state  of  health  of  the  client,  or  endeavoured  in  any  other 

(1>  2  Eden,  332.  L.  T.  663,  0.  A. ;  followed,  Wright  v. 

C^>   ^»  «  Bfulam  and   Hur-Evata      Carter  [1903]   1  Ch.  27,  72  L.  J.  Ch. 

[;i  SO^J  1  Ch.  765,  71  L.  J.  Ch.  374,  86      138,  87  L,  T.  624,  51  W.  B.  196,  C.  A. 
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HoLMAN  quarter  to  obtain  a  higher  annuity,  which  from  the  intemperate  habits  of 

r.  the  client  might  in  all  probability  have  been  procured :  Held,  on  a  bill  filed 

LoTNKs.  |,y  the  heir-at-law  of  the  client,  to  set  aside  the  transaction,  that  the  relation 

of  attorney  and  client  subsisted  at  the  time  of  the  sale,  and  that  the  attorney 
had  failed  to  show  that  no  industry  he  was  bound  to  exert  would  have  got 
a  better  bargain  for  his  client,  and  the  sale  was  accordingly  set  aside. 

This  was  an  appeal  by  the  defendant,  a  solicitor,  from  the  decree 
of  the  yice-Chancellor  Stuart,  setting  aside,  at  the  suit  of  the  heir- 
at-law  of  the  vendor,  two  purchases  by  the  defendant  of  real  estate, 
on  the  ground  that  the  relation  of  attorney  and  client  subsisted  at 
the  time  of  the  sales,  and  that  the  defendant  had  not  duly  protected 
the  interests  of  the  plaintiff's  ancestor. 

The  material  circumstances  of  the  case,  and  the  several  points 
raised  on  the  hearing  of  the  appeal,  are  sufficiently  stated,  for  the 
purpose  of  this  report,  in  the  judgment  of  the  Lobd  Chancellob. 

Mr.  Daniel  and  Mr.  Wickens,  for  the  plaintiff,  the  respondent. 

Mr.   WiUcock,   Mr.  J.  H.   Taylor  and   Mr.   Spinks,   for  the 
defendant,  the  appellant. 

Mr.  Wickens,  in  reply. 

[  ^271 J  The  following  cases  were  cited  and  commented  upon  in  *the 

argument :  Oibson  v.  Jeyes  (l) ;  Cutis  v.  Salmon  (2) ;  Wood  v. 
Dowries  (3) ;  MontesqtUeu  v.  Sandys  (4) ;  Cane  v.  Lord  AUen  (s)  ; 
Edwards  v.  Meyrick  (e) ;  Jones  v.  Thomas  (7) ;  AtLstin  v.  Chambers  (8). 

The  Lord  Chancellor: 

The  bill  in  this  suit  was  filed  by  the  plaintiff,  as  heir-at-law  of 
Charles  Holman,  to  set  aside  two  sales  of  real  estate  made  by 
Charles  Holman  to  the  defendant,  who  is  an  attorney.  The  grounds 
upon  which  the  sales  are  impeached  are  the  alleged  relationship  of 
attorney  and  client,  and  that  the  defendant  did  not  duly  protect 
the  rights  of  the  plaintiff's  ancestor  in  the  transactions  in  questioDL. 
The  first  sale  impeached  took  place  in  the  month  of  July,  1848,  itko 
second  in  December,  1850. 

In  1846  there  had  been  an  attempted  sale  by  auction  of  the  whole 

(1)  5  E.  B.  295  (6  Ves.  266).  of  attorney  and  client  did  not  exi»t« 

(2)  87  B.  B.  320  (4  De  Q.  &  Sm.  see  judgment,  pmt,  p.  133. 
125).  (6)  6*-'  B.  B,  23  (2  Hare,  60). 

(3)  11  B.  B.  160  (18  Ves.  120).  (7)  47  B.  B.  449  (2  Y.  &  C.  498). 

(4)  11  li.  B.  197  (18  Ves.  302).  (8)  49  B.  B.  1  (6  01.  A  Pin.  1). 

(5)  2  Dow,  289,  where  the  relation 
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of  the  property  of  Charles  Holman ;  on  which  occasion  ii  was  put      Holiliv 

up  for  sale  in  nine  lots,  bat  only  one  of  the  lots  was  then  sold.    In      lotvbs. 

the  month  of  July,  1848,  Charles  Holman  sold  to  the  defendant 

four  of  the  lots;  the  consideration  being  expressed  to  be  60(M., 

though  only  260/.  can  be  said  to  have  been  paid,  and  an  annuity  of 

40/.  for  the  life  of  Charles  Holman.    In  December,  1850,  there  was 

a  sale  of  the  remaining  four  lots  to  the  defendant,  the  consideration 

for  which  was  an  annuity  of  26/.,  on  similar  terms.    In  February, 

1852,  Charles  Holman  died.    In  June,  1852,  the  present  bill  was 

filed.    The  defence  is,  first,  that  the  relation  of  attorney  and  client 

did  not  subsist ;  and,  secondly,  that  if  it  did  subsist,  the  conduct 

of  the  defendant  was  altogether  proper.    Now,  if  the  relation  of 

attorney  and  client  subsisted,  the  rule  of  law  I  take  to  be  clear,  that 

there  is  nothing  ♦absolutely  preventing  an  attorney  purchasing      [  ^272  ] 

from  his  client,  but  then  he  assumes  very  heavy  responsibilities ; 

he  cannot  sustain  his  purchase  "unless  he  can  prove  that  his 

diligence  to  do  the  best  for  the  vendor  has  been  as  great  as  if  he 

was  only  an  attorney  dealing  for  that  vendor  with  a  stranger." 

This  is  the  language  of  Lord  Eldon,  in  Oibion  v.  Jeyes  (i) ;  and  a 

little  farther  on,  in  the  same  page,  the  same  very  learned  Judge 

says,  "  But  from  the  general  danger  the  Court  must  hold  that  if  the 

attorney  does  mix  himself  with  the  character  of  vendor,  he  must 

show  to  demonstration  (for  that  must  not  be  left  in  doubt)  that  no 

industry  he  was  bound  to  exert  would  have  got  a  better  bargain." 

What  we  have  to  decide,  therefore,  is,  first,  the  question  of  fact, 

did  that  relation  subsist  which  creates  the  obligation  ?  and,  secondly, 

if  it  did,  then  whether  the  defendant  duly  discharged  the  duties 

which  attach  upon  such  a  relationship.     The  first  question  is  one 

of  fact,  and  the  burden  of  proof  is  on  the  plaintiff.    I  think  he  has 

fully  made  out  the  proposition  for  which  he  contends,  namely,  that 

the  defendant  was  the  attorney  of  Charles  Holman  within  the 

meaning  of  the  rule,  and  I  arrive  at  this  conclusion  mainly  from 

the  defendant's  own  books.    It  appears  from  those  books  that  in 

1836  the  defendant  acted  as  Charles  Holman*s  attorney  in  an  action 

against  a  person  of  the  name  of  Nevill,  and  Charles  Holman  became 

indebted  to  him  for  the  costs  of  that  action ;  and  in  January,  1888, 

an  arrangement  was  come  to  whereby  the  amount  of  those  costs 

was  fixed  at  the  sum  of  60/.    The  defendant  on  that  occasion  lent 

Charles  Holman  40/.,  and  took  from  him  a  note  for  100/.  at  five  per 

cent,  interest,  with  a  deposit  of  title  deeds.    No  further  professional 

(1)  5  B.  B.  295,  see  p.  299  (6  Yee.  266,  tee  p.  271). 
B-R. — yoxa.  en.  9 
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HoLMAN      buBiness  occurred  an  til  the  year  *1843;  in  September  of  which 
LoTOEs.      year  the  defendant  was  engaged  in  preparing  a  lease  for  Charles 
[  •273  ]       Holman,  to  a  Mr.  Ellis,  of  land  at  Wells  for  seven  years.     The  next 
transaction  was  the  sale  by  auction  in  1846,  and  that  led  to  con- 
siderable employment  by  Charles  Holman  of  the  defendant.    It 
appears  from  the  books  of  Mr.  Loynes  that  he  was  employed  by 
Charles  Holman  in  the  ordinary  way  in  which  a  client  employs  a 
solicitor  in  the  sale  of  an  estate.    I  see  the  entry  of  the  17th  April, 
1846  :  "  Holman— Attending  you  this  day  respecting  a  sale  of  your 
estate  at  Wells.    Conferring  thereon.    Taking  instructions  to  offer 
the  same  for  sale,"  &c.  &c.    It  seems  to  me,  therefore,  that  the 
defendant  undoubtedly  acted  as  the  attorney  for  Charles  Holman  in 
every  way  in  which  an  attorney  could  act  for  a  party  who  was  about 
to  sell,  and  did  attempt  to  sell  his  estate  by  auction.    The  auction 
took  place  on  the  20th  May,  1846.    Only  one  lot,  however,  was 
actually  sold,  and  from  that  time  up  to  the  19th  March,  1847,  the 
defendant  continued  to  act  as  the  attorney  for  the  vendor ;  he  was 
engaged  in  carrying  into  execution  the  sale  of  the  lot  that  was  sold ; 
he  prepared  the  conveyance,  and,  in  short,  acted  in  every  way 
as  solicitor  of  the  vendor  in  carrying  that  sale  into  execution. 
After  the  completion  of  that  transaction  the  defendant  prepared  an 
abstract  of  title  of  the  eight  remaining  lots,  evidently  that  they 
might  be  ready  for  any  purchaser  who  might  offer.    This  carried 
on  the  business  up  to  the  month  of  April,  1847 ;  what  he  had  done 
up  to  and  at  that  time  was  clearly  as  the  attorney  of  Charles 
Holman.     So  the  matter  rested  until  July,  1848,  when  the  defen- 
dant himself  purchased.     Now  it  appears  to  me  clear  that  the 
defendant  was  at  that  time  the  attorney  of  Charles  Holman  in  the 
matter  of  this  sale.    He  had  been  put  in  a  situation  to  communi- 
cate with  any  vendor  who  might  offer,  and,  in  truth,  was  the  agent 
[  *274  ]       for  the  purpose  of  getting  the  estate  sold.    I  do  not  attribute  *any- 
thing  like  personal  misconduct  to  Mr.  Loynes,  the  attorney,    in 
thus  communicating  with  Mr.  Holman,  the  client ;  but  the  resalt 
was,  that  the  attorney  agreed  to  purchase  from  his  client.     If  it 
was  necessary  to  have  additional  proof  beyond  that  already  st&ted, 
to  the  effect  that  Mr.  Loynes  was  the  solicitor  of  Charles  Holman 
at  the  time  of  his  purchase,  I  think  it  is  clearly  made  out  by  an 
entry  in  his  own  book  of  the  29th  July,  1848  :  **  Drawing  purchase 
agreement  for  the  sale  of  your  premises  at  Wells  to  Mr.  Loynes  ** 
(that  is  himself),  "  and  fair  copy  thereof."    Nothing  can  more  com* 
pletely  indicate  that  he  was  at  that  time  acting  as  solicitor  for  the 
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vendor.  If  the  defendant  had  not  been  himself  the  purchaser,  bat  Holman 
had  been  acting  for  some  other  person,  it  would  have  been,  to  all  Lotksb. 
intents  and  purposes,  the  charge  for  acting  as  the  solicitor  of  the 
vendor.  I  come,  therefore,  to  the  conclusion  that  he  was  the 
sulicitor  acting  in  the  particular  transaction  for  the  vendor.  That 
being  so,  the  next  question  is,  did  he  duly  discharge  his  duty? 
Has  he  shown  to  demonstration,  for  that  is  what  Lord  Eldon  says 
is  necessary  (though  that  must  be  taken  with  some  qualification — 
demonstration,  literally  meaning  mathematical  certainty,  is  impos- 
aible  in  such  cases),  but  has  he  shown,  what  for  want  of  a  better 
expression  we  call  moral  certainty,  that  by  no  industry  which  he 
was  bound  to  exert  he  could  have  got  a  better  bargain  for  Charles 
Holman  ?     I  think  he  wholly  fails  in  showing  that. 

As  to  the  first  purchase,  I  will  assume  that  6001.  would  have 
been  a  fair  price  for  the  property  sold  in  July,  1848 ;  but  there  was 
no  6001.  paid.     The  real  question  is  whether  S40{.  was,  under  the 
circumstances,  a  fair  price  for  the  annuity  of  401.  a  year.    I  think 
it  was  not.     The  value  of  such  an  annuity  on  an  average  life  of 
Charles  Holman 's  age,  according  to  the  Government  tables,  appears 
to  have  been  8802.,  or,  as  the  answer  ^states,  840/.    But,  in  fact,       [  *875  j 
Charles  Holman's  life  was  not  a  good  average  life.    The  evidence — 
not  to  go  into  detail — satisfies  me  that  he  was  desperately  addicted 
to  drinking.    One  medical  witness  says  he  was  not ;  but  then  he 
says  he  was  a  man  of  very  gluttonous  propensities,  and  in  the  habit 
of  eating  to  excess ;  that  he  was  excessively  indolent,  and  would 
not  take  proper  exercise,  and  that  his  health  failed  in  consequence. 
The  defendant  Loynes  knew  this,  or  might  have  known  it  by  the 
smallest  possible  inquiry,  yet  the  value  of  that  life  was  calculated 
at  about  ten  years'  purchase.    In  fact  he  only  lived  three  years  and 
a  half  after  the  first  transaction,  and  a  year  and  a  few  months  after 
the  second.    His  death  within  so  short  a  period  after  the  sale 
woald  not  be  material  if  reasonable  pains  had  been  taken  to  ascer- 
tain that  there  was  nothing  materially  to  alter  the  value  of  his  life 
as  calculated  from  the  tables,  but  I  cannot  find  that  any  steps  were 
taken  for  that  purpose ;  no  inquiry  was  made  to  see  whether  his 
life  was  insurable.    I  believe  if  such  inquiry  had  been  made  it 
would  have  turned  out  to  be  clearly  an  uninsurable  life ;  and  if  the 
solicitor  had  known  that,  he  might  well  have  bargained  with  a  third 
person  for  an  annuity  greatly  beyond  the  tables. 

The  second  purchase  took  place  in  December,  1860,  and  was  for 
an  annuity  of  262.  a  year.     Exactly  the  same  observations  apply 

9—2 
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HoLMAN      to  that  transaction.     The  consideration  is  stated  to  be  208/.    The 

LoTNEs.  value  of  such  an  annuity  on  the  tables  is  said  to  be  232/.,  but  it 
is  quite  obvious  it  would  have  been  very  much  less  if  the  state  of 
health  and  the  habits  of  Charles  Holman  had  been  taken  into 
account. 

It  is  also  to  be  observed,  that  the  consideration  is  not  correctly 
stated  on  the  face  of  either  of  these  deeds.  The  omission  to  state 
the  exact  circumstances  of  the  case  on  the  face  of  an  instrument  of 

[  *276  ]  this  nature  might  be  of  *  very  material  importance,  because,  although 
the  consideration  of  600/.  in  the  one  case,  and  208/.  in  the  other, 
might  be  adequate  and  open  to  no  suspicion ;  yet,  if  the  transac- 
tions had  been  correctly  stated  and  presented  in  their  true  light, 
very  grave  suspicion  might  afterwards  be  excited.  I  do  not  place 
very  much  reliance  upon  this,  as  there  was,  no  doubt,  in  the  hands 
of  Charles  Holman  a  bond  which  correctly  stated  what  the  real 
transactions  were.  Still  that  might  have  been  lost  or  separated 
from  the  other  securities ;  and  it  is  in  cases  of  this  sort,  therefore, 
essentially  necessary,  or  very  expedient  at  all  events,  that  the  exact 
truth  should  appear  on  the  face  of  the  instrument. 

The  defendant  adduced  several  cases,  as  showing  that  the  law,  as 
laid  down  in  Oibson  v.  Jeye8{\),  is  not  applicable  to  this  case,  but  I 
do  not  think  that  any  one  bore  him  out  in  his  proposition.     The 
first  case  relied  upon  was  that  of  Montesquieu  v.  Sandys  (2) ;   there 
the  subject-matter  of  sale  was  of   a   very  peculiar  description, 
-   namely,  an  undivided  fourth  part  of  an  advowson  and  right  of 
presentation  to  a  rectory.    The  advowson  was  at  the  time  of  the 
sale  vested  in  one  of  four  coparceners,  a  gentleman  in  the  prime  of 
life,  forty-eight  years  of  age,  and  very  healthy ;  one  of  the  other 
coparceners  had  the  next  presentation,  the  next  turn  after  that 
being  vested  in  the  plaintiffs.    As  was  truly  argued  in  that  case, 
the  value  of  such  a  property  is  entirely  of  a  speculative  nature,  like 
a  lottery  ticket,  the  advantage  depending  entirely  on  the  event,  but 
it  is  in  truth  of  no  marketable  value.    Although  it  was  bought  by 
the  attorney  from  his  client,  both  of  them  had  exactly  the  same 
knowledge  in  the  matter;  there  was  not  the  least  pretence  for 
saying  that  one  had  known  more  than  the  other.    It  was  in  evidence 
that  the  client  had  himself  offered  to  sell  his  right  for  100/.  to  the 
attorney.      It  turned  out  that  the  incumbent  was  accidentally 

[  *277  ]       ^thrown  from  his  horse  and  killed,  almost  immediately  after  the 
transaction  took  place,  and  the  person  appointed  as  his  sucoeBsor 
(1)  5  B.  B.  295  (6  Yee.  266).  (2)  11  B.  B.  197  (IS  Yes.  302). 
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was  an  old  life ;  the  result  of  which  was,  that  what  was  purchased  Holm  an 
was  Id  truth  the  next  right  of  presentation  after  a  bad  life.  That,  lothbs. 
however,  was  the  effect  of  such  a  mere  accident,  clearly  out  of  the 
contemplation  of  either  party,  that  Lord  Eldon  thought  it  was  a 
ease  in  which  the  doctrine  recognized  in  Gibson  v.  Jeyes  (i)  did  not 
apply ;  that,  although  the  defendant  did  stand  in  the  relation  of 
solicitor  to  the  vendor,  yet  that  the  parties  in  truth,  as  to  that 
property,  were  dealing  at  arm's  length. 

The  defendant  also  relied  on  the  case  of  Cane  v.  Lord  Allen  (2); 

bat  in  that  case  I  do  not  see  how  any  question  could  have  been 

raised.    There  the  attorney  had,  by  three  separate  transactions, 

purchased  a  very  considerable  estate  from  his  client,  it  is  true ; 

bat  these  transactions  were  unimpeached  for  upwards  of   forty 

years,  and  admitted  by  the  vendor  to  have  been  quite  correct.     Of 

one  of  the  purchased  estates  the  attorney  could  not  obtain  the 

immediate  possession,  because  there  was  a  life  upon  it.     By  the 

contract,  therefore,  he  agreed  to  purchase  it  subject  to  the  life ; 

and  if  that  transaction  alone  had  been  impeached,  it  might  have 

been  upon  the  ground  of  its  being  a  purchase  of  a  reversion  under 

value.    There  was,  however,  no  evidence  of  its  having  been  sold  at 

an  under  value.    Both  in  the  Court  below,  in  Ireland,  and  in  the 

House  of  Lords,  the  three  transactions  were  considered  as  forming 

one  transaction,  and  it  was  thought  that  they  ought  all  to  stand  or 

fall  together.    It  was  held  that  the  relation  of  attorney  and  client 

did  not  exist,  that  there  was  no  evidence  of  imposition,  and  that  it 

being  all  one  transaction  there  was  nothing  to  impeach  the  conduct 

of  the  solicitor. 

The  case  before  Sir  James  Wigram,  of  Edwards  v.  Meyrick(^'),       [  278  ] 

was  also  relied  upon  by  the  defendant ;  but  in  that  case  it  would 

have  been  straining  the  doctrine  to  a  most  inconvenient  extent  to 

have  applied  it,  because  the  full  value  had  been  given  for  the  estate 

at  the  time  when  sold ;  but  a  short  time  after  the  sale  an  Act  of 

Parliament  passed  for  making  a  railway,  the  result  of  which  was 

that  the  value  of  the  property,  consisting  of  minerals  theretofore 

unworkable,  was  most  materially  increased.     Such  a  contingency 

any  person  purchasing  property  may  always  look  to;  but  there 

being  in  that  case  no  doubt  that  the  purchase  was  perfectly  honest 

and  fair  according  to  the  then  value.  Sir  J.  Wigram  held  that  that 

accidental  circumstance — ^such  a  contingent  advantage  which  might 

(1)  5  E.  B.  295  (6  Yea.  266).  (3)  62  R  R.  23  (2  Hare,  60). 

(2)  3  Dow,  289. 
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HoLMAN  or  might  not  have  been  in  the  contemplation  of  the  parties — did 
LoTOEs.  i^ot  afford  ground  for  imputing  fraud  or  improper  concealment  to 
the  attorney,  or  impeach  his  conduct  as  the  purchaser.  Every 
case  must  depend  on  its  own  circumstances;  here,  I  think,  the 
real  neglect  of  duty  was  the  not  endeavouring  to  get,  as  in 
all  probability  the  defendant  might  have  got,  a  considerably 
higher  annuity  for  Charles  Holman,  by  reason  of  his  intem- 
perate habits.  On  that  ground  I  think  the  defendant  did  not  do 
his  duty  as  he  ought  to  have  discharged  it.  I  do  not  impute 
moral  fraud  to  him ;  but  in  this  Court  such  a  transaction  cannot 
stand,  and  the  decree,  therefore,  of  the  Yice-Changellob  must  be 
affirmed. 

The   Lord  Justice  Turner,  after  stating  the  general  nature  of 
the  case,  said : 

The  evidence  fully  satisfies  my  mind  that  Holman's  life  was  not 
at  the  dates  of  these  transactions  an  ordinary  life.  That  he  had 
been  addicted  to  excessive  drinking  and  that  his  habits  had  impaired 
his  health ;  that  he  was  affected  by  shortness  of  breath,  laboured 
under  difficulty  in  walking,  and  was  unequal  to  bodily  exertion ; 
[  *279  ]  and,  ^therefore,  that  the  annuities  of  402.  and  26^.  were  not  equal 
in  value  to  the  sums  of  840/.  and  208/.  at  which  they  were  estimated, 
and  which  were  the  values  according  to  the  tables  calculated  on 
ordinary  lives. 

It  may  be  admitted,  that  if  these  transactions  had  taken  place 
between  Holman  and  any  person  not  standing  in  a  confidential 
relation    towards    him,   they    could  not  have  been  successfully 
impeached  upon  the  ground  of  inadequacy  of  consideration  or 
upon  any  ground  appearing  upon  the  evidence  in  this  cause, — 
that  a  mere  stranger  having  thus  dealt  with  Holman  would  have 
been  entitled  to  retain  to  himself  the  benefits  derived  from  these 
purchases.     The  question  before  us  is,  whether  the  defendant  is  so 
entitled;   and  this  question  appears  to  me  to  resolve  itself  into 
three  points :  First,  whether  at  the  times  when  these  transactions 
took  place,  the  defendant  is  to  be  considered  to  have  stood  in  a 
confidential  relation  towards  Holman ;   secondly,  what  were  the 
duties  incumbent  upon  the  defendant  in  consequence  of  that  rela- 
tion, if  it  is  to  be  considered  to  have  subsisted  ;  and,  thirdly,  vrhether 
those  duties  have  been  duly  and  properly  discharged. 

As  to  the  first  point,  it  was  urged,  with  much  force  upon  the 
part  of  the  defendant,  that,  when  he  made  these  purchases  from 
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Holman,  he  stood  in  no  relation  of  confidence  towards  him,  and      Holman 
was  entitled  to  deal  with  him  as  any  stranger  might  have  done, —      loynes. 
that  he  was  not,  as  it  was  said,  attorney  in  hdc  re ;  and  several 
authorities  were  referred  to  npon  the  question,  in  what  cases  an 
attorney,  dealing  with  a  client,  was  to  be  considered  as  not  having 
been  attorney  in  hdc  re,  and^was  entitled  to  deal  with  the  client  as 
a  stranger.     The  great  importance  of  this  question,  as  affecting 
transactions  between  attorney  and  client,  has  led  me  carefully  to 
examine  those  cases ;  and,  upon  "^examining  them,  I  am  satisfied       [  *280  ] 
that  they  fall  far  short  of  what  would  be  necessary  to  maintain,  in 
this  case,  the  position  for  which  the  defendant  has  contended.   Lord 
Eldon,  in  Montesqmeu  v.  Sandys  (i),  confines  these  cases  within  very 
narrow  limits.     The  case  he  puts  is  that  of  an  attorney  purchasing 
"  what  was  not  in  any  degree  the  object  of  his  concern  as  attorney  ; 
the  cUent  making  the  proposal,  himself  proposing  the  price,  no 
confidence  asked  or  received  in  that  article,  and  both  ignorant  of 
the  value.*'    Under  such  circumstances,  he  says,  the  attorney  is  not 
the  attorney  in  hdc  re  ;  and,  therefore,  not  being  under  any  duty  to 
advise  his  client  against  the  act  (meaning  of  course  the  purchase  by 
himself),  he  may  be  the  purchaser.     Sir  Jambs  Wioram,  in  Edwards 
V.  Meyrick  (2),  treats  the  expression  "  attorney  in  hdc  re,"  as  applied 
to  that  case,  as  one  more  of  form  than  of  substance ;  but  he  examines 
the  principles  of  the  Court  with  respect  to  the  dealings  between 
attorney  and  client,  and  shows,  that  the  control  exercised  by  the 
Court  over  such  dealings  is  part  of  its  general  system  for  prevent- 
ing any  undue  advantage  being  taken  by  persons  in  whom  con- 
fidence has  been  reposed.    The  case  itself  goes  no  further  than  to 
hold,  that  a  purchase  by  an  attorney  from  a  client  could  not  be 
impeached  upon  the  mere  ground  that  a  possible  speculative  advan- 
tage, which  might  have  been  known  to  the  client  as  well  as  to  the 
attorney,  had  not  been  made  the  subject  of  distinct  communication 
by  the  attorney  to  the  client.     Sir  Jambs  Wioram,  however,  in  that 
case  held,  that  the  onm  rested  on  the  defendant  to  show  that  the 
treaty  was  fairly  conducted ;  and,  in  another  part  of  his  judgment, 
he  refers  to  a  circumstance,  which  is  not  wanting  in  the  present 
e&se,  the  disadvantage  at  which  the  client  is  placed  from  his  being 
indebted  to  the  attorney.  Lord  Abinobr  again,  in  Jones  v.  Thomas  (a), 
a  case,  the  circumstances  of  *which  are  so  remote  from  the  present       [  «28i  ] 
that  it  is  unnecessary  to  state  them,  deals  with  the  expression 

(1)  11  E.  K.  p.  206  (18  Ve8.  313;.  (3)  47  B.  R  449  (2  Y.  &  C.  498). 

(2)  62  B.  E.  23  (2  Hare.  60). 
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Holm AK  **  attorney  m  hde  re/'  and  he  treats  it  as  referring  to  cases  in  \?hich 
Jjoyveb.  ^^^  transactions  are  entirely  unconnected  with  the  daty  of  the 
attorney.  The  cases,  therefore,  in  which  it  has  hitherto  been  held 
that  an  attorney  may  deal  with  a  client,  as  a  stranger  might  do, 
are  not  cases,  in  any  degree,  resembling  the  present.  They  are 
not  cases  in  which  the  attorney  has  been  concerned  in  any  previous 
attempted  sale,  or  in  which  any  confidence  as  to  sale  has  been 
reposed  in  him  as  attorney ;  or  cases  in  which  the  attorney  has 
acquired,  or  has  had  the  means  of  acquiring,  any  peculiar  knowledge 
as  to  the  property  the  subject  of  the  sale  to  him.  The  result  of 
them,  stated  most  favourably  to  the  defendant  and  without  refer- 
ence  to  the  important  observations  upon  the  subject  of  influence 
made  by  Sir  Jambs  Wigram  in  Edwards  v.  Meyrick,  cannot  be  put 
higher  than  this, — that  an  attorney  may  deal  with  a  client  as  a 
stranger  where  the  circumstances  are  not  such  as  to  put  him  under 
the  duty  of  advising  the  client.  This  is  the  position  with  which 
Lord  Eldon  has  summed  up  his  observations  upon  the  subject  in 
Montesquieu  v.  Sandys ;  and  this  case  may,  I  think,  well  be  tried 
by  that  test. 

It  was  not  of  course  attempted  to  be  denied  that  the  defendant, 
whilst  he  was  concerned  in  the  sale  by  auction  and  the  business 
arising  out  of  it,  was  under  the  duty  of  advising  Holman  ;  and  the 
question  therefore  is  one  of  determining  a  duty  which  has  once 
attached,  and  not,  as  in  the  cases  which  were  cited,  of  imposing  a 
duty  which  had  not  before  existed.  It  was  said,  that  this  duty  of 
advising  ceased  when  the  sale  by  auction,  in  which  the  defendant 
was  concerned,  was  at  an  end ;  or,  at  all  events,  when  the  costs, 
incident  to  that  sale,  were  settled ;  but  the  purpose  of  sale  continued 
[  *282  ]  so  '^1^  <^s  Holman  was  ^concerned.  As  to  him,  the  sales  to  the 
defendant  were  a  continuance  of  the  same  business,  in  which  the 
defendant  had  been  engaged ;  and  I  see  no  ground  upon  which  the 
case  can  be  put  on  one  footing  as  to  Holman,  and  on  another  as  to 
the  defendant.  Again,  it  was  said  that  the  relation  of  attorney  and 
client  had  wholly  ceased ;  but  it  may  be  asked,  when  did  it  cease  ? 
If  these  transactions  had  taken  place  the  day  after  the  busineBs  of 
the  sale  by  auction  was  at  an  end,  could  it  have  been  said  that  the 
parties  stood  towards  each  other  in  any  different  relation  from  that 
in  which  they  had  before  stood  ?  Gould  the  defendant  in  such  a 
case  have  been  absolved  from  the  duty  of  advising  Holman?  1 
think  clearly  not.  Does  then  the  lapse  of  time  between  the  auction 
and  the  defendant's  purchases  alter  the  case  ?    It  does  not  appear 
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to  me  that  it  does.     No  other  solieitor  had  in  the  meantime  been      Holmak 
employed  by  Holman  ;  and  the  true  state  of  the  case  appears  to  me      lotkbs. 
to  be,  that  there  was  not  any  cessation  of  the  relation,  but  only  a 
cessation  of  the  circumstances  which  were  necessary  to  call  the 
relation  into  action.    I  may  add,  upon  this  part  of  the  case,  that 
it  is  not  perhaps  unworthy  of  remark,  that,  in  these  cases  where 
attoniies  have  been  concerned  in  previous  sales,  there  must,  in 
some  sense,  be  a  continuance  of  the  confidential  relation  between 
them  and  their  clients.    They  must  be  bound  in  any  future  dealings 
with  the  client,  as  to  the  property  which  they  have  been  employed 
to  sell,  to  communicate  any  information  respecting  that  property 
which  they  have  obtained  during  their  employment.    No  attorney 
eoald,  as  I  apprehend,  be  permitted  to  use  in  any  such  dealing 
information  which  he  had  so  obtained  without  disclosing  it  to  the 
client.    These  are  the  observations  which  have  occurred  to  my 
mind  in  this  case,  without  reference  to  the  question  of  influence 
suggested  in  Edwards  v.  Meyrkk  (1) ;  but  I  agree  with  Sir  James 
*Wigram  that  that  question  must  also  be  considered  in  cases  of       [  *283  ] 
this  nature.     The  very  ground  of  the  rule  which  requires  attornies 
purchasing  from  their  clients,  and  not  advising  them  with  reference 
to  the  purchase,  to  prove  that  the  confidential  relation  has  been 
determined  or  the  client  put  at  arm's  length,  is  the  influence  which 
arises  from  the  position  of  attornies ;  and  I  much  doubt  whether 
the  confidential  relation  can  be  said  to  be  determined  at  all,  whilst 
the  influence  derived  from  it  can  reasonably  be  supposed  to  remain. 
Gifts  from  clients  to  their  attornies  can  be  maintained  only,  when 
not  only  the  relation  has  ceased  but  the  influence  may  rationally  be 
supposed  to  have  ceased  also.    That  was  laid  down  by  Lord  Eldon 
in  Wood  V.  Dowries  (2) ;  and  I  see  no  reason  why  the  rule,  which 
applies  to  gifts,   should    not   equally  in    this    respect   apply  to 
purchases.  '  It  is  true  that  the  rules  of  the  Court  against  gifts 
are  absolute,  and  that  against  purchases  they  are  modified;  but 
this  is  a  question,  not  upon  the  extent  of  the  rules,  but  upon  the 
circumstances  under  which  they  are  to  be  brought  into  operation, 
and  in  that  respect  I  see  no  difference  between  the  cases  of  gifts 
and  purchases.     The  defendant  relied  much  on  Holman  having 
been  assisted  by  Houghton  in  the  transaction  of  these  purchases  ; 
but,  however  competent  Houghton  might  be  to  judge  of  the  value 
of  the  property,  he  was  not  the  person  to  judge  of  the  terms 
on  which  that  value  ought  to  have  been  converted  into  annuities ; 
(1)  62  B.  R.  23  (2  Hare,  60).  (2)  11  B.  R.  160  (18  Vea.  120). 
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HoLMAN      and,  besides,  if  the  defendant  was  under  the  obligation  of  advising 
LoYKss.      Holman,  he  must  also,  I  think,  have  been  under  the  obligation  of 
supervising  Houghton. 

My  opinion,  therefore,  upon  this  branch  of  the  case  is,  that  the 
defendant  must  be  considered  to  have  stood  in  a  confidential  relation 
[  *284  ]  to  Holman  when  these  transactions  *took  place ;  and  I  am  the 
better  satisfied  to  have  arrived  at  this  conclusion,  because  I  think 
any  extension  of  the  powers  of  attomies  to  deal  with  their  clients  as 
strangers  might  deal  with  them,  would  be  dangerous  in  the  highest 
degree,  and  would  open  a  door  to  undue  advantage  being  taken  in 
cases  in  which  it  is  now  prevented  by  the  rules  of  the  Court.  Those 
rules  require  no  more  than  that  the  client  should  be  fully  informed 
and  duly  and  honestly  advised,  and  that  the  price  should  be  just ; 
and  this  I  think  is  not  too  much  to  be  required  of  parties  in  whom 
confidence  is  reposed. 

We  come,  therefore,  to  the  second  question, — what  were  the 
duties  incu)nbent  upon  the  defendant  in  consequence  of  the  subsist- 
ence of  this  confidential  relation  ?  and  this  part  of  the  case  seems 
to  me  to  admit  of  no  doubt.  The  case  of  Gibson  v.  Jeyes  (i)  appears 
to  me  to  be  conclusive  upon  this  point. 

There  remains  then  only  the  third  question, — whether  the  duties 
incumbent  upon  the  defendant  were  duly  discharged  ?  and  on  this 
it  is  sufficient  to  say,  that  in  my  opinion  the  value  of  these  annuities 
was  not  properly  taken  from  the  tables,  and  that  the  securities  for 
the  annuities  were  not  such  securities  as  this  gentleman  would 
have  been  bound  to  have  advised  Holman  to  have  taken,  if  the 
transaction  had  been  a  sale  by  Holman  to  a  third  person.  I  concur 
in  the  opinion  which  the  Lord  Chancellor  has  expressed,  that  this 
appeal  must  be  dismissed  and  with  costs. 


1854.  ^  FKNN'S   CASE  (2). 

m^n.    j^   ^^   ^^^   PENNANT    and    CUAIGWEX    CONSOLI- 
CRANwoRTH,  DATED   LEAD   MINING  COMPANY. 

^•^-  (4  D.  M.  &  G.  285-297 ;  S.  0.  22  L.  J.  Ch.  692 ;  2  W.  R.  282 ;  22  L.  T.  O.  S.  31 1 ,) 
Knight 

Bkocb,  By  one  of  the  rules  of  a  Mining  Company,  carried  on  under  the  **  co^ 

TUKNKR,  book  principle,"  it  was  provided  that  any  shareholder  might  determine  IlIs 

^'^'''  responsibility  or  liability  upon  giving  notice  in  writing  to  the  purser  of  His 

[  286  ]  desire  of  retiring  and  upon  depositing  with  the  purser  the  transfer  of  tlie 

(1)  5  B.  B.  2*.)d  (6  Yes.  266).  holder  in  a  cost  book  Mining  Gomp^ny 

(2)  In  case  of  a  winding-up  order  is  now  relieved  from  all  liability  to 
made  after  the  lapse  of  two  years  from  calls  on  the  winding-up  by  s.  26  of  the 
the  relinquishment  of  shares,  a  share-  Stannaries  Act,  1869. — ^0.  A.  8. 


FOLcn.l  1864.    CH.    4  D.  M.  &  G.  285—286.  189 

shares  held  by  him  and  signing  a  relinqaishment  of  all  claims  or  demands  Fknn's  Cask. 

on  the  Company  in  respect  of  sach  shares :  the  prospectos  of  the  Company 

also  stated,  that  under  the  cost  book  principle  shareholders  had  the  right  of 

determiuing  their  responsibility  by  giying  notice  of  their  intention  to  relin- 

qnish  their  shares  and  on  forfeiture  of  all  preWous  payments.    A.  B.,  a 

shareholder  in  the  Company,  gave  notice  in  writing  to  the  purser  of  his 

desire  to  retire  and  thereby  relinquished  all  right  and  title  to  his  shares : 

Held,  on  winding-up  the  Company,  that  under  the  terms  of  the  rule  as 

explained  by  the  prospectus  A.  B.  had  by  his  notice  absolved  himself  from 

all  liability  to  the  past  and  future  debts  of  the  Company  as  between  himself 

and  his  fellow  shareholders,  since  the  relinquishment  by  him  of  all  claims 

on  the  Company  implied  a  reciprocal  relinquishment  by  the  Company  of 

all  claims  upon  him. 

Thi3  was  a  rehearing  before  the  fall  Coart  of  Appeal,  at  the 
mstance  of  the  o£Bcial  manager,  of  an  appeal  presented  by  Joseph 
Fenn  against  the  decision  of  the  Master  charged  with  winding-np 
the  above  Company,  which  appeal  had  been  decided  by  the  Lords 
JcsncBS  in  favoar  of  J.  Fenn,  on  the  28th  July,  1858.  The  following 
are  the  facts  of  the  case. 

The  Pennant  and  Graigwen  Consolidated  Lead  Mining  Company 
was  formed  in  1848  for  the  working,  on  the  cost  book  principle,  of 
certain  lead  mines  in  the  county  of  Merioneth,  the  scheme  being  in 
fact  an  amalgamation  of  two  mining  associations  which  had  pre- 
viously been  working  separately.    The  prospectus,  which  bore  date 
the  2nd  October,  1848,  contained  the  following  statement, — "  The 
operations  of  the  Company  are  carried  on  under  the  '  cost  book ' 
principle,  which  exempts  the  Company  from  the  provisions  of  the 
Act  for  the  Registration  of  Joint  Stock  Companies  (7  ft  8  Vict. 
c.  110),  the  6Srd  section  of  which  enacts :  '  Provided  always,  and 
*be  it  enacted,  that  nothing  in  this  Act  contained  shall  extend,  or       [  *286  ] 
be  construed  to  extend,  to  any  partnership  formed  for  the  working 
of  mines,  minerals  and  quarries,  of  what  nature  soever,  on  the 
principle  commonly  called  the  cost  book  principle.'     The  capital 
realized  is  considered  a  sum  sufficient  to  bring  the  undertaking 
into  a  paying  state ;  but  in  the  event  of  more  being  required  for 
general  purposes,  the   8rd   clause   of  the  '  cost  book '  provides : 
'  That  no  call  be  made  without  the  consent  of  three-fourths  of  the 
shareholders,  either  in  person  or  by  proxy,  at  a  public  meeting 
convened  for  the  purpose.'    Under  the  '  cost  book '  principle  share- 
holders have  the  right  of  determining  their  responsibility  by  giving 
notice  of  their  intention  to  relinquish  their  shares,  and  on  forfeiture 
of   all  previous  payments.     The   24th  clause  states:   'That  any 
shareholder  may  determine  his  or  her  responsibility  or  liability, 
with  respect  to  the  afTairs  of  these  mines,  upon  his  or  her  giving 
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Fekk*s  Cask,  notice  in  writing  to  the  purser  of  the  Company  for  the  time  being 
of  his  or  her  desire  of  retiring  from  the  Company,  and  also  upon 
depositing  with  the  said  parser  the  transfer  of  the  share  or  shares 
held  by  him  or  her,  and  signing  a  relinquishment  of  all  claims  or 
demands  on  the  Company  in  respect  of  such  share  or  shares.' 
Under  the  amalgamated  arrangement  there  are  8,000  parts  or 
shares  of  2Z.  per  part  or  share  paid."  To  this  prospectus  was 
attached  a  list  of  rules  and  regulations,  which  had  been  previously 
agreed  upon,  and  among  these  were  the  clauses  (being  numbers  3 
and  24)  mentioned  in  the  prospectus,  and  also  the  following, 
namely, — **  4.  That  if  any  shareholder  shall  omit  or  refuse  to  pay 
any  call  for  the  space  of  one  month  after  the  same  shall  have  been 
made,  and  due  notice  thereof  given  to  such  shareholder,  then  the 
share  or  shares  of  such  shareholder  shall  be  forfeited  and  become 
the  property  of  the  remaining  shareholders." 
[  287  ]  3'  Fenn  became  the  holder  of  ninety-eight  shares  in  the  Company 

on  the  17th  April,  1848,  but  he  did  not  sign  the  cost  book.    It 
appeared  that,  after  the  formation  of  the  Company,  leases  of  the 
mines  intended  to  be  worked  were  obtained  by  the  Company  ;  that 
at  a  meeting  of  the  shareholders,  held  on  the  Srd  April,  1849,  a  call 
of  eight  shillings  per  share  was  made ;  that  the  accounts  of  the 
mines  were  from  time  to  time  entered  in  the  cost  book ;  that  by  an 
account,  laid  before  the  shareholders  at  a  quarterly  general  meeting 
held  on  the  6th  June,  1860,  the  assets  of  the  Company  appeared  to 
be  9501.  19s.  Id.,  and  the  liabilities  2,1012.  3$.  lid. ;  that  at  this 
meeting  a  call  of  ten  shillings  per  share  was  made ;  that  on  the 
8th  January,  1861,  another  call  of  five  shillings  per  share  was  made ; 
that  J.  Fenn  received  the  report  of  the  meeting  of  the  6th  June, 
1860,  with  the  account  referred  to,  and  also  the  report  of  the 
meeting  of  the  8th  January,  1861,  and  that  he  paid  both  calls ; 
that  a  special  general  meeting  of  the  shareholders  was  appointed  to 
be  held  on  the  26th  August,  1861,  and  a  printed  circular  was  sent 
to  Mr.  Fenn,  dated  the  9th  August,  1861,  which,  after  stating  the 
intention  to  hold  the  meeting,  mentioned  the  following  (among 
others)  as  the  subjects  which  would  be  submitted  to  the  considera- 
tion of  the  shareholders,  namely, — ''  To  determine  what  course 
shall  be  adopted  to  discharge  the  present  Uabilities  of  the  Company, 
and  to  raise  sufficient  capital  for  working  the  mine  vigorously, 
either  by  issuing  new  shares,  making  a  call,  or  by  any  other  means 
that  may  appear  to  the  shareholders  most  desirable.    But  should 
the  shareholders  determine  not  to  raise  more  money  than  will  be 
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sufficient  to  pay  off  all  the  present  liabilities,  then  to  take  into  Fknm'b  Case. 
consideration  the  best  plan  of  closing  the  operations  of  the  Com- 
pany, so  as  to  prevent  further  expenses  being  incurred ;  "  that  this 
meeting  was  held  on  the  26th  August,  1851,  and  was  then  adjourned 
to  the  5th  September,  1851,  and  notice  of  *the  adjourned  meeting      [  *288  ] 
was  given  to  J.  Fenn ;  that  J.  Fenn  attended  no  meeting  of  the 
shareholders,  excepting  one  which  he  attended  by  his  solicitor  on 
the  3rd  April,  1849 ;  that  on  the  4th  September,  1851,  the  day 
before  the  adjourned  meeting,  J.  Fenn  sent  to  the  purser  of  the 
Company  an  abandonment  of  his  shares,  being  a  printed  form 
(which  J.  Fenn  had  received  from  the  office  of  the  Company)  filled 
np  in  writing  and  signed  by  him  and  witnessed,  and  addressed  to 
the  purser,  in  the  following  terms, — "  Sir,  I  beg  to  inform  you  it  is 
my  desire  to  retire  from  the  Pennant  and  Craigwen  Consolidated 
Lead  Mining  Company,  and  I  hereby  relinquish  all  right  and  title 
to  the  parts  or  shares  standing  in  my  name  in  the  cost  book  of  this 
Company ;  **  that  on  the  8th  September,  1851,  the  purser  returned 
to  J.  Fenn  the  last-mentioned  document,  and  sent  him  another 
form  which  he  said  must  be  filled  up,  witnessed  and  returned, 
before  the  relinquishment  could  be  accepted ;  that  the  form  sent  by 
the  purser  was  as  follows, — **  1  do  hereby  give  you  notice  that  it  is 
my  intention  to  relinquish  my  shares  in  the  Pennant  and  Craigwen 
Consolidated  Lead  Mining  Company,  bearing  my  share  of  the 
iiabilities  incurred  to  the  end  of  the  present  month ; "  that  on  the 
11th  September,  1851,  J.  Fenn  returned  to  the  purser  the  document 
first  sent,  and  refused  to  sign  the  new  one ;  that  the  purser,  on  the 
12th  September,  1851,  wrote  in  reply  to  J.  Fenn,  saying  that  the 
directors,  having  thought  it  advisable  to  have  another  form  for 
shareholders  to  fill  up  wishing  to  relinquish  their  shares,  he  could 
not  accept  J.  Fenn's  relinquishment  except  upon  the  form  sent  on 
the  8th  September,  and  that  the  one  sent  by  J.  Fenn  was  invalid 
and  could  not  be  accepted ;  that,  on  the  4th  September,  1851,  the 
debts  and  liabilities  of  the  Company  amounted  to  1,780/.  or  there- 
aboats,  being  for  rent  of  the  mines  under  the  leases  and  monies 
dae  to  miners  and  other  creditors ;  that  these  debts  and  liabilities 
were  still  subsisting  ^and  undischarged  at  the  date  of  the  order,       [  *^^^  ] 
which  was  not  long  after  obtained,  for  winding-up  the  Company. 

The  name  of  J.  Fenn  was  placed  by  the  official  manager  on  the 
list  of  contributories,  and  it  was  retained  there  by  Master  Tinney. 
From  the  decision  of  the  Master,  J.  Fenn  appealed  to  Yice- 
Chanoellor  Stuabt,  who,  on  the  22nd  November,  1852,  directed 
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Fenn'bCask.  J.   Fenn's  name  to  be  removed  from  the  list,    [and  the  Lobds 

[  2^  ]       Justices,  after  requiring  a  further  statement  of  facts,]  directed  the 

name  of  J.  Fenn  to  be  removed  from  the  list  of  contributories,  and 

gave  J.  Fenn  his  costs  of  the  appeal  and  in  the  Court  below  and 

before  the  Master. 

[On  the  application  of  the  official  manager  the  appeal  was  set 
down  to  be  reheard  before  the  full  Court ;  and  it  now  came  on  to 
be  heard  accordingly.] 

[  291  ]  Mr.  Selwyn,  for  J.  Fenn  : 

He  contended  that  Mr.  Fenn  was  completely  discharged  from  all 
liability  under  the  terms  of  the  twenty-fourth  rule,  and  cited 
Ricketts  v.  Bennett  (i)  [and  also  cases  under  the  old  Joint  Stock 
Companies  Acts  to  which  it  is  no  longer  necessary  to  refer] . 

Mr.  Malins  and  Mr.  Roxburgh,  for  the  official  manager : 

They  insisted  that  Mr.  Fenn  could  not,  by  the  letter  he  had  sent, 
get  rid  of  his  liability  to  existing  debts,  [and  cited  Hawken  v. 
Bourne  (2),  In  re  The  German  Mining  Company  (s),  In  re  St  Jameses 
Club  (4),  and  also  cases  under  the  old  Joint  Stock  Companies  Act« 
to  which  it  is  no  longer  necessary  to  refer]. 

[  292  ]  Without  calling  for  a  reply, 

The  Lord  Chancellor: 

I  am  clearly  of  opinion  that  the  Master  was  wrong  in  supposing 
that  Mr.  Fenn  is  liable  for  anything  at  all  in  respect  of  the  debts 
of  this  Company ;  that  is,  that  he  was  wrong  in  putting  Mr.  Fenn*8 
name  on  the  list  of  contributories.    It  is  stating  a  very  elementary 
principle  to  say,  that  in  the  case  of  an  ordinary  partnership,   if 
there  be  no  stipulation  to  the  contrary,  any  one  of  the  partners 
may  retire,  and  on  his  so  retiring,  his  rights  are,  to  have   an 
account  taken  of  all  transactions  down  to  that  time,  to  take   his 
share  of  the  profits,  and  to  pay  his  share  of  the  liabilities.    Tliis 
principle  applies  equally,  whether  the  partnership  consists  of  t^wo 
or  three,  or  of  two  or  three  hundred.    The  growth,  however,  of 
partnerships  consisting  of  a  large  number  of  persons  has  led   to 
great  modifications  of  the  law,  partly  by  custom,  and  partly    by 
[  *299  ]      '^'statute,   and  among  such  partnerships    there  is  one,   adopted 

(1)  72  R  R.  691  (4  C.  B.  686).  (3)  AnU,  p.  7. 

(2)  68  E.  B.  863  (8  M.  &  W.  703).  (4)  95  E.  E.  146  (2  D.  M.  &  a.  3a»). 
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almost  exclusively  for  the  purpose  of  working  mines,  I  mean  a  Fkwn'bCase. 
partnership  conducted  on  the  cost  book  principle.  Whatever  that 
principle  may  be,  its  existence  is  clearly  recognised  in  the  Joint 
Stoek  Companies  Registration  Act  (7  &  8  Vict.  c.  110),  the  sixty- 
third  section  of  which  enacts,  that  the  provisions  of  the  Act  shall 
not  extend  to  partnerships  conducted  on  the  cost  book  principle. 

The  mine  in  the  present  case  was  worked  on  that  principle»  and 
Mr.  Fenn  was  a  holder  of  shares.  On  the  4th  September,  1851, 
however,  he  gave  notice  that  he  resigned  all  his  shares,  and  retired 
from  the  concern.  In  an  ordinary  partnership,  he  would  thus  have 
become  entitled  to  have  had  an  account  taken  of  all  transactions  down 
to  that  time,  and  if  the  account  was  in  his  favour,  he  would  have 
been  entitled  to  receive  the  balance ;  or  if  it  was  against  him,  he 
would  have  been  bound  to  pay  the  balance  that  was  due  from  him. 
The  question  is,  whether  this  was  the  position  in  which  he  stood  with 
reference  to  this  mine :  it  undoubtedly  was,  except  so  far  as  it  was 
altered  by  special  contract.  That  alteration  depends  on  the  twenty- 
foarth  nile,  which  provides, —  (His  Lordship  read  the  rule,  as  before 
set  out).  It  has  been  said  in  argument  that  the  rule  means,  that, 
on  giving  his  notice  to  resign,  Mr.  Fenn  ceased  to  be  entitled  to  any 
profits  made  after  that  time,  and  was  bound  to  pay  all  liabilities 
down  to  that  time,  and  the  question  is,  whether  this  is  the  true 
construction  of  the  rule.  There  is  no  doubt  that  parties  might 
stipulate  to  the  effect  contended  for,  and  that  they  might  also 
stipulate  that  the  accounts  should  be  kept  so  as  to  let  the  partners 
at  any  time  retire,  cancelling  all  claims  to  further  profits,  and  being 
absolved  from  all  liabilities  down  to  that  time.  Such  might  be  the 
contract;  but  the  question  is,  whether  this  is  the  true  interpretation 
of  the  rule  referred  to.  I  do  not  think  *there  can  be  any  doubt  on  [  *294  1 
the  subject,  when  the  rule  is  read  in  connection  with  the  prospectus, 
in  which  is  contained  this  passage, — ''under  the  cost  book  principle, 
shareholders  have  the  right  of  determining  their  responsibility  by 
giving  notice  of  their  intention  to  relinquish  their  shares,  and  on 
forfeiture  of  all  previous  payments." 

I  asked  during  the  argument  whether  it  was  meant  to  be  said 
that  Mr.  Fenn  was  entitled  to  all  profits  down  to  the  time  when  he 
gave  notice ;  this  would  be  the  necessary  corollary  of  the  proposi- 
tion that  he  was  liable  to  all  engagements  then  incurred  ;  for  it  would 
indeed  be  an  extraordinary  engagement  that  the  partner,  on  giving 
op  his  shares,  should  be  liable  for  all  contracts  which  down  to  that 
time  had  resulted  in  a  loss,  but  should  not  be  interested  in  those 
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Fenn's  Cabe.  which  had  resulted  in  a  gain.  In  answer  to  my  question  it  was 
said,  that  Mr.  Fenn  would  be  entitled  to  all  benefits  down  to  the 
time  of  his  notice  just  as  he  would  be  liable  to  all  engagements. 
The  poinfc,  however,  is,  whether  this  can  be  so,  having  reference 
to  the  provisions  of  the  twenty- fourth  rule,  which  provides,  that,  on 
depositing  his  shares,  the  shareholder  is  to  give  up  all  claims  and 
demands  in  respect  of  those  shares.  This  stipulation  is  quite  jnst, 
according  to  the  view  which  I  take  of  the  rule ;  for,  reading  it  with 
the  commentary  given  by  the  prospectus,  and  which  is  held  out  as 
an  inducement  to  parties  to  enter  into  the  speculation,  I  think  it 
impossible  to  doubt  that  the  construction  put  upon  it  originally, 
when  the  case  was  before  the  Lords  Justices,  was  correct.  I  think, 
too  that,  as  was  suggested  by  the  Lord  Justice  Knight  Bruce, 
Mr.  Fenn  might  have  released  himself  from  all  liability  by  selling 
to  any  third  party,  and  that  his  partners  could  not  have  objected  to 
his  taking  that  course :  then  the  object  of  the  twenty-fourth  rule  is 
[  *295  ]  to  enable  *the  partner,  by  a  surrender,  to  do  per  directum  that  which 
he  could  otherwise  have  done  per  obliquum.  Without,  therefore, 
saying  what  would  be  the  case  with  mines  carried  ubder  different 
rules,  I  think  that,  in  this  mine,  on  this  prospectus,  and  on  these 
rules,  Mr.  Fenn  had  a  right  to  give  the  notice  he  did  give,  and  that 
he  thereby  absolved  himself  from  all  liability  past  and  future. 

The  Lord  Justice  Enioht  Bruoe  : 

This  mine  was  represented  to  have  been  one  worked  upon  the 
**  cost  book  principle.'*    That  is  a  term  which  I  am  not  aware  that 
it  is  my  judicial  duty  to  understand  in  the  absence  of  evidence  ; 
and   the  evidence  now  before  the  Court  does  not  enable  me  to 
understand  it.    The  association  (it  is  said)  if  not  formed  upon  **  the 
cost  book  principle  "  is  illegal.     If  that  is  the  case,  Mr.  Fenn  is  not 
a  contributory.    But  if  the  association  be  a  legal  one,  and  formed 
on  ''the  cost  book  principle,"  I  know  nothing  of  the  cost  book 
principle  except  what  appears  in  the  document  before  me,  professing 
to  contain  the  terms  and  stipulations  upon  which  certain  persona 
forming  this  association  became  connected  together  for  the  purpose 
of  working  mines.    One  of  these  stipulations  is  the  twenty-fourth. 
The  whole  question  seems  to  turn  upon  the  meaning  and  effect   of 
that  particular  portion  of  the  contract.    I  am  not  aware  that  the 
general  law  or  any  particular  custom  affects  the  dispute.    I  have  to 
construe  this  express  stipulation,  and  I  cannot  construe  it  other^wise 
than  as  importing  an  undertaking  that  a  person  relinquishing  ail 
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interest  in  the  concern,  is,  as  between  himself  and  his  fellow  under-  Fenv's  Cass. 
takers,  to  be  exempt  from  all  past  and  future  liability,  provided  only 
that  he  have  fulfilled  the  conditions  under  which  he  is  placed ;  a 
Btate  of  circumstances  noticed  by  Lord  St.  Leonards  in  Crozton's 
*case,  where  a  question  was  raised,  similar  to  that  in  Sutton's  case,  [  *296  ] 
as  to  the  liability  of  a  shareholder  who  had  sold  his  shares  in 
respect  of  antecedent  debts.  A  distinction  was  there  drawn  which 
I  think  applies  to  this  particular  contract.  Many  questions  of 
possible  complexity  and  difiSculty  have  been  suggested;  among 
others,  that  of  all  the  members  simultaneously  abandoning  the 
association.  In  such  a  case  perhaps  each  would  be  liable  to 
indemnify  the  rest,  so  that  the  hability  might  fall  equally  on  all. 
So  if  two  or  three  retired  at  the  same  time.  Cases  have  also  been 
pat  of  fraudulent  resignations ;  but  fraud  must  of  course  constitute 
an  exception.  So  also  as  to  an  abandonment  after  the  under- 
taking having  come  substantially  to  an  end.  In  such  instances  the 
twenty-fourth  rule  would  perhaps  have  no  application.  The  most 
plansible  argument  is,  that  Mr.  Fenn  retired  after  the  undertaking 
was  substantially  at  an  end,  and  I  was  for  a  time  impressed  with 
that  argument,  but  I  think  that  there  are  not  sufficient  grounds 
for  it.  Pending  an  adjournment  of  the  meeting,  it  was  possible 
that  resolutions  might  be  adopted  for  continuing  to  work  the  mine ; 
and  I  cannot  say  that  Mr.  Fenn  must  be  held  to  have  foreseen  what 
did  actually  take  place  or  that  the  mine  would  not  proceed.  Not 
being  affected  with  fraud,  he  has  left  behind  him  shareholders  who 
might  have  abandoned  the  undertaking  and  did  not ;  and  I  think 
him  entitled  to  the  benefit  of  the  twenty-fourth  rule. 

Thb  Lobd  Justice  Turnbb: 

This  case  was  ordered  to  be  reheard  upon  the  ground  that  it 
involved  an  important  question  upon  the  effect  of  the  cost  book 
principle.  I  think  that  it  involves  no  such  question.  The  sole 
qa^tion  before  us  is,  what  is  the  true  meaning  and  construction  of 
the  twenty-fourth  clause  of  the  articles  of  partnership  ?  It  is  thus, 
— (His  Lordship  *read  it).  I  quite  concur  with  the  Lord  Chancellor  [  *297 1 
and  the  Lord  Justice  as  to  the  meaning  to  be  put  upon  that  clause. 
Tbe  question  is,  whether  the  liability  is  to  be  determined  altogether 
or  thenceforth  only  ?  I  am  clearly  of  opinion  that  the  meaning  is, 
that  it  should  be  determined  altogether ;  because  the  determination 
of  the  liability  is  correlative  to  the  abandonment  of  all  claims  upon 
the  Company.    The  retiring  member  gives  up  all  claims  upon  the 
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Fenk^s  Case.  Company,  and  I  think  that  he  is  freed  from  all  liability.  If  there 
had  been  any  doubt  upon  the  rules,  the  prospectus  would 
remove  it. 


1854. 

March  8, 15, 

18,  26. 


FOEBES  V.  LIMOND. 

(4  D.  M.  &  G.  298—320.) 

In  order  to  entitle  a  creditor  to  claim  a  dividend  under  an  iuBpectorship 
deed  executed  by  the  joint  drawers  of  a  bill  of  exchange  held  by  the 
creditor,  it  is  necessary  for  the  creditor  to  show  that  he  had  acceded  to  the 
deed  in  such  a  manner  as  to  preclude  himself  from  asserting  any  claim 
upon  the  debtors  which  he  could  not  have  made  if  he  had  actually  executed 
the  deed  of  inspectorship  as  a  creditor  in  respect  of  the  bill  of  exchange. 

[This  case  was  really  disposed  of  on  the  short  ground  that  the  defendant,  who 
was  the  trustee  of  the  inspectorship  deed,  had  duly  distributed  all  the  assets 
received  by  him  under  the  deed  without  notice  that  the  plaintiff  claimed  the 
benefit  of  the  deed,  so  that  the  case  has  really  little  (if  any)  practical  application 
to  the  point  stated  in  the  head-note  for  which  the  case  appears  to  have  been 
originally  reported. — O.  A.  S.] 


1854. 
June  14. 


PAKKER  V.  SOWERBY. 

(4  D.  M.  &  G.  321—327 ;  8.  C.  23  L.  J.  Ch.  623;  18  Jur.  523;  2  W.  B.  547.) 

In  order  to  raise  a  case  of  election  against  the  widow  under  the  old  law 
of  dower  it  was  necessary  to  show  from  the  will  that  the  husband  intended 
to  dispose  of  the  property  subject  to  dower  in  a  manner  inconsistent  with 
the  right  to  dower.  A  power  to  lease  given  to  the  trustees  of  the  real 
estate  under  the  will  was  sufficient  evidence  of  such  intention  ;  so  also 
powers  to  manage  and  to  cut  timber  were  inconsistent  with  the  right  to 
dower. 

[A  note  of  the  decision  of  Kiin)EB8LEY,  Y.-C,  on  this  point  (taken  from 
1  Drewry,  488)  will  be  found  in  94  B.  H.  750.  Their  Lordships,  on  the  appeal, 
did  not  feel  any  doubt  about  the  question  of  election  and  dismissed  the  appeal 
with  costs.  They  treated  the  case  as  completely  covered  by  Loixi  St.  Leonards* 
decision  in  Hall  v.  Hall,  69  E.  E.  223  (1  Dr.  &  War.  94),  and  no  further  report 
of  this  appeal  seems  necessary. — 0.  A.  S.] 


1854. 

May  27. 

June  3,  5,  7. 

Aug.  6. 

Lord 

Cbaitworth, 

L.C. 

[328] 


HOPE  V.  HOPE(l). 

(4  D.  M.  &  a  328—365  ;  S.  0.  23  L.  J.  Ch.  682 ;  2  W.  E.  698.) 

The  principle  on  which  substituted  service  is  ordered  is,  that  there  is 
reasonable  ground  to  suppose  that  the  service  will  come  to  the  knowledge 
of  the  defendant. 

The  Court  of  Chancery  has  jurisdiction  over  the  custody  of  the  children 
of  an  English  subject,  though  the  children  were  bom  and  are  resident 


(1)  Broum  v. 
Ch.  D.  56,  62, 
L.  T.  329 ;  In 


Collins  (1883)  26 
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re    Willoughby  (1885) 


30  Ch.  D.  324,  327,  54  L. 
53  L.  T.  926. 


J.  Ok.  1122, 
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aliroad.    A  married  woman,  residing  in  France,  on  wliom  eerrioe  had  been         Hopk 
substituted,  having  entrusted  to  her  by  the  French  Court  the  interim  r. 

cosiody  of  her  children  uutil  the  result  of  certain  proceedings  iustituted  by  Hope. 
her  in  this  country  for  a  divorce  was  ascertained,  ordered  by  the  Lobd 
Chaitcellor  to  concur  with  her  husband  in  taking  all  necessary  steps  for 
the  purpose  of  delivering  up  the  children  to  him,  with  the  view  to  their 
bemi?  brought  over  to  aud  educated  in  England.  She  appealed  from  the 
Lobd  Chakcxllor's  order,  and  successfully  resisted  her  husband's  applica- 
tion in  the  French  Court  for  the  delivery  of  the  children,  on  the  ground  of 
the  pendency  of  the  appeal.  On  the  matter  being  again  brought  before  the 
LoKD  Chahcelix>s,  he  made  another  order  upon  the  wife  in  the  same  terms, 
bat  requiring  compliance  within  a  week,  and  pre&ced  with  a  declaration, 
fhai,  by  the  law  of  England,  an  appeal  from  an  order  pronounced  by  the 
Lord  Ghanckllor  does  not  suspend  its  operation. 

Tms  case  came  on  to  be  heard  by  the  Lord  Chancellor  as  an 
original  motion,  at  the  request  of  the  Mastbb  of  thb  Bolls,  before 
vbom  it  had  been  in  part  opened. 

The  following  are  the  circumstances  out  of  which  the  questions 
arose:  In  the  year  1886  the  defendant  Adrian  John  Hope,  a 
domiciled  Englishman,  intermarried  with  Emilie  Melanie  Mathilde 
Bapp,  the  daughter  of  a  French  officer.  They  lived  together  until 
February,  1858,  when  unhappy  differences  arose.  There  were  five 
children  of  the  marriage ;  the  three  elder  were  daughters  and  the 
two  younger  were  sons,  Adrian  Elias  and  Jean  Henry,  who  were 
bom  in  France  in  1845  and  1847  respectively. 

In  February,  1858,  Mr.  A.  J.  Hope,  who  had  been  up  to  that 
time  nearly  ten  years  resident  in  France,  came  to  London,  bringing 
with  him  his  three  daughters  for  education.  In  May,  1863,  the  two 
male  children  were  also  brought  to  England  by  Mr.  A.  J.  Hope,  and 
placed  under  the  protection  of  their  paternal  uncle,  Mr.  A.  B.  Hope. 
Immediately  after  their  arrival  in  this  country  representations  were 
made  to  Mr.  A.  J.  Hope,  by  the  physicians  of  Mrs.  Hope,  that  she 
was  suffering  under  *a  severe  illness  which  was  caused  by  the  [  *329  ] 
removal  of  her  sons ;  Mr.  A.  J.  Hope,  having  regard  to  such  repre- 
sentations, was  prevailed  upon  conditionally  to  restore  them  to 
her  custody  in  Paris.  Upon  this  occasion  Mrs.  Hope  signed  the 
following  undertaking : 

"  28,  QuAi  d*Orsat,  Fabis,  May  18th,  1858. 
''I,  the  undersigned,  undertake  to  place  in  the  hands  of  their 
father  my  two  boys,  Elias  and  Jean  Hope,  in  three  months,  to  date 
from  the  20th  May,  that  is  to  say,  the  20th  August,  that  their  father 
a£ford  them  such  education  as  he  may  deem  advisable,  either  with 
faim  or  with  a  preceptor  in  France  or  in  England. 

"M.  Hope  Rapp." 

10—2 
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HopB  On  the  26th  May,  1853,  Mr.  A.  J.  Hope  returned  to  England, 

Hope.  ^^d  on  the  4th  June  following  he  was  served  with  a  citation  to 
appear  before  the  tribunal  of  the  first  instance  in  Paris,  on  a  suit 
of  separation  instituted  by  his  wife.  The  citation,  after  alleging 
various  acts  of  cruelty  on  the  part  of  Mr.  A.  J.  Hope,  prayed  for  a 
separation  from  her  husband,  with  a  separate  maintenance,  authority 
to  reside  in  the  house  of  the  Quai  d'Orsay,  and  the  right  to  retain 
in  her  custody  the  two  sons.  The  question  raised  upon  that  citation 
came  on  to  be  heard  on  the  9th  June,  1858,  when  Mr.  A.  J.  Hope 
having  appeared,  the  following  judgment  was  pronounced : 
**  Whereas  there  is  a  question  of  separation  of  body  between  two 
aliens,  and  that  we  can  decree  only  upon  measures  provisional, 
urgent  and  conservative :  in  consideration  of  the  circumstances  we 
have  addressed  observations  to  the  parties  to  attempt  a  reconciliation, 
and  Mrs.  Hope  having  persisted  in  her  demand,  we  declare  ourselves 
incompetent — et  renvoyons  les  parties  k  se  pourvoir  sur  la  demande 
en  separation  devant  les  juges  qui  peuvent  en  connaitre.  With 
regard  to  the  measures,  provisional  and  urgent — Concerning  the 
[  *330  ]  residence  of  Mrs.  Hope,  we  give  force  to  the  arrangement  *of  the 
parties,  that,  on  the  demand  and  designation  of  Mr.  Hope,  Mrs. 
Hope  consents  to  retire  to  the  convent  of  the  '  Dames  Augustines.' 
Concerning  the  children, — whereas  Mr.  Hope  has  with  him  three 
children  born  of  the  marriage,  and  that  in  a  recent  reconciliation 
it  was  agreed  between  the  husband  and  wife  that  the  two  children 
claimed  should  remain  with  Mrs.  Hope  for  several  months,  that  to 
deprive  her  of  all  her  children  would  be  a  source  of  irritation, 
which  might  be  injurious  to  the  prospects  of  a  reconciliation 
ulterior  and  desirable, — we  say  that  the  two  children  shall  remain 
with  Mrs.  Hope  at  the  convent  of  the  'Dames  Augustines,'  and  that 
Mr.  Hope  shall  have  power  to  see  them  at  all  times  that  he  shall 
judge  fit,  without  removing  them,  and  in  conformity  to  the  rules  of 
the  house." 

On  the  22nd  June,  Mrs.  Hope  obtained  a  further  order  from  the 
same  Court,  by  which  she  was  permitted,  for  the  benefit  of  her 
health,  to  remove,  with  the  two  boys,  from  the  convent  to  a 
watering-place  in  the  Pyrenees.  Mr.  Hope  appealed  from  these 
decisions,  and  on  the  29th  June  judgment  was  given  by  the 
Imperial  Court  to  the  following  effect :  ''  Considering  that  the 
Hopes,  husband  and  wife,  being  aliens,  foreign  tribunals  alone 
are  competent  to  pronounce  in  disputes,  the  object  of  which  is  to 
modify  the  legal  conditions  of  marriage ;  but  considering  that  it  is 
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competent  to  the  French  tribonals,  when  a  demand  of  separation        Hon 
of  body  is  made  by  a  foreign  woman,  to  provide  for  her  wants  and        hopb. 
her  safety ;   that  it  is  equally  competent  to  them  to  take  those 
measures  which  the  age  and  health  of  the  children  born  of  the 
marriage  conditionally  require,  and  adopting  the  grounds  of  the 
decision  of    the  Court  of  the  first  instance — Confirme  et  nton- 
moins  ordonne  que  les  deux  enfans  provisoirement   confies  a  la 
garde  de  la  femme  Hope  seront  remis  a  lear  pere  le  15  Septembre, 
185S,  s'il  n'en  a  6t6  autrement  *ordonn6  par  les  Tribunaux  Anglais,       [  *ssi  ] 
jages  du  fond :  condanme  Hope  en  Tamende  et  aux  depens.'* 

Mrs.  Hope  then  commenced  a  suit  in  England,  in  the  Court  of 
Arches,  for  a  divorce,  which  is  still  pending ;  and  on  the  5th  October, 
1858,  applied  to  the  Imperial  Court  in  France  for  an  extension  of 
the  lime  during  which  the  children  were  to  remain  in  her  custody, 
and  for  permission  to  change  her  residence,  when  a  decree  was 
made  to  the  following  effect :  ''  Considering  that  there  is  a  question 
only  before  the  Court  of  measures  provisional,  pour  lesquelies  on  ne 
pent  opposer  Tautorit^  de  la  chose  jug^ ;  considering,  chiefly,  that 
the  time  during  which  Mrs.  Hope  was  authorized  by  the  previous 
decisions  to  keep  her  two  children  was  limited  by  the  Coubt  to  the 
15th  September  only  in  order  to  compel  her  to  begin  and  follow  up 
before  the  competent  tribunal  the  demand  of  separation  of  body, 
and  in  expectation  of  the  decision  of  the  rightful  Judges — des  juges 
du  fond — upon  this  point  at  that  time ;  but  it  appears,  from  the 
documents  produced,  that  the  suit  is  followed  up  by  Mrs.  Hope  in 
England,  that  a  decision  on  the  provisional  measures  can  be  obtained 
in  four  months,  commencing  from  this  day,  and  that  it  is  for  the 
interest  of  the  children  that  tbey  should  remain  under  the  guardian- 
ship of  their  mother  during  these  four  months  at  least,  unless  it 
has  been  otherwise  decreed  by  the  rightful  Judges — juges  du  fond — 
before  the  expiration  of  this  time  ;  and  whereas  it  is  convenient  to 
fix  the  residence  of  Mrs.  Hope  in  another  place  than  the  convent  of 
the  '  Dames  Augustines,'  the  Court  decrees  that  the  two  children 
slialt  remain  in  charge  of  their  mother  for  four  months,  to  com- 
mence from  this  day,  on  an  undertaking  on  her  part  to  allow  them 
to  be  visited  by  their  father  three  times  a-week,  between  the  hours 
of  three  and  five  in  the  afternoon,  and  the  Court  authorizes  Mrs. 
Hope  to  make  them  reside  with  her  *at  the  Hotel  Mole,  Bue  du      [  *3S2  ] 
Fanboorg,  Saint  Honors.*'    By  a  subsequent  decree  of  11th  Feb- 
roary,  1854,  the  French  Court  being  satisfied  that  Mrs.  Hope  was 
prosecuting  the  English  suit  with  diligence,  prolonged  her  custody 
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Hope        of  the  children  **  jasqu'a  ce  que  la  jurisdiction  comp^tente  ait  Btaiue 
Hope.        ^ur  cette  question,"  and  they  accordingly  remained  with  her  ap  to 
the  time  of  the  present  application. 

Mr.  Hope  having  previously  settled    1,0002.  Consols  upon  his 
children,  in  order  to  obviate  all  technical  objections  as  to  their 
right  to  be  considered  wards  of  this  Court,  this  bill  was  filed  on  the 
14th  November,   1858,  by  the  five  children,   by   Francis  Henry 
Dickenson,  their  next  friend,  against  Mr.  and  Mrs.  Hope  and  tiie 
trustees  of  the  settlement,  and  prayed  the  execution  of  the  trasts 
of  the  settlement ;  that  Mrs.  Hope  might  be  ordered  to  deliver  ap 
the  two  children,  Adrian  Elias  and  Jean  Henry,  to  their  father; 
that  they  might  be  educated  in  England  under  the  direction  of 
their  father,  or  of  such  other  person  as  the  Court  might  direct; 
and  that  Mr.  Hope  might  be  authorized  to  make  the  necessary  appli- 
cation to  the  French  Court  to  obtain  possession  of  the  children. 

Mrs.  Hope  did  not  appear.    Her  solicitors,  Messrs.  Grover  and 
Coare,  in  the  suit  in  the  Ecclesiastical  Court,  were  applied  to  and 
asked  whether  they  would  accept  service  of  the  copy  of  the  bill 
enclosed  with  the  application,  and    their   answer  was  that  they 
would  answer  after  communicating  with  their  client.     On  a  fuitheT 
application  by  the  plaintiff 's  solicitors  to  Messrs.  Grover  and  Coare, 
the  latter  declined  to  accept  service  of  the  bill,  on  the  ground  ihat 
they  were  not  instructed  to  appear  in  the  suit  for  Mrs.  Hope.    On 
the  22nd  November,  1858,  an  order  for  substituted  service  upon 
[  *333  J       them  was  obtained  *by  the  plaintiffs,  on  an  affidavit  by  a  clerk  oi 
their  solicitors  stating  the  above  circumstances,  and  that  he  had 
heard  that  Messrs.  Grover  and   Coare  had  retained  counsel  loi 
Mrs.  Hope  ;  and  on  the  26th  November  a  notice  of  motion  for  the 
custody  of  the  children  was  served  upon  them  in  pursuance  of  the 
ex  parte  order  for  substituted  service. 

The  motion  came  on  to  be  heard  before  the  Master  of  the  Bolk 
on  the  9th  May,  1854 ;  and,  although  no  regular  appearance  ^9^ 
entered  for  Mrs.  Hope  by  Messrs.  Grover  and  Coare,  yet,  betweea 
the  26th  November,  1858,  and  9th  May,  1864,  they  bad  been  m 
constant  communication  with  the  solicitors  for  the  plaintifib  on  tbei 
subject  of  various  affidavits  filed  in  the  interval  by   Mr.  and  Mrs. 
Hope ;  and  they  had  also  instructed  counsel,  on  several  occasioos 
when  the  motion  ought  to  have  come  on,  to  apply  for  time  in  ord^ 
to  file  fresh  affidavits. 

A  preliminary  objection  was  taken  on  that  occaBion   by  th 
counsel  for  Mrs.  Hope  to  the  order  for  substituted  service ;  and  t 
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plaintiffs  having  agreed  to  accept  short  notice  of  motion  for  the        Hops 

discharge  of  that  order,  the  motion  for  its  discharge  was  thereupon       Hon. 

argaed  before  his  Honoor,  who  held  that  there  was  sufficient  primd 
facie  evidence  of  the  authority  of  Messrs.  Grover  and  Coare  to  act 

as  Mrs.  Hope's  agents. 

An  appearance  accordingly  was  entered  for  Mrs.  Hope,  with 
liberty  to  withdraw  it  if  the  order  for  substituted  service  should  be 
discharged  on  appeal. 

The  question  of  the  jurisdiction  of  the  Courts  of  this  country 
over  infant  wards  abroad  was  then  argued,  when  the  Master  of  thb 
Bolls  expressed  his  opinion  to  the  effect  that  the  Court  of  Chancery 
had  BDch  jurisdiction.  His  Honour  having  intimated  some  doubts 
as  to  the  ^means  of  enforcing  his  order  if  he  should  make  one  in  [  *334  ] 
the  terms  of  the  notice  of  motion,  and  the  defendant  Mrs.  Hope 
having  expressed  a  resolution  of  appealing  on  the  question  of 
jarisdiction,  the  motion  stood  over  by  arrangement,  that  the  whole 
matter  might  be  brought  before  and  heard  by  the  Lord  Chancellor 
as  an  original  motion. 

Mr.  R.  Palmer  and  Mr.  Amphlett,  in  support  of  the  motion, 
[cii&d  Johnstone  Y.Beattie  (l)  and  Stephens  v.  Janies(^)^  to  show  that 
the  Court  had  jurisdiction  over  the  infants  as  wards  of  Court,  and 
distinguished  Re  Spence  (3). 

On  the  question  of  substituted  service,  Hobhouse  v.  Courtney  (4), 
Murray  v.  Vipart  (5),  and  other  cases  were  cited;] 

The  Solicitor-General,  Mr.  TerreU  and  Mr.  Wise,  for  Mrs.  Hope,       [  836  ] 
[objected  to  the  ex  parte  order  for  substituted  service]. 

Mr.  R.  Palmer,  in  reply  upon  the  preliminary  objection.  ♦    ♦    ♦       [  337  ] 

The  Lord  Chancellor  having  intimated  a  strong  opinion  in  favour 
of  the  validity  of  the  order  for  substituted  service,  desired  that  the 
argument  as  to  the  jurisdiction  might  proceed,  observing  that  he 
would  dispose  *of  the  whole  question  when  he  gave  his  judgment.       [  *338  ] 
The  argument  for  the  respondent  then  proceeded. 

The  Soticitor-General,  Mr.  TerreU  and  Mr.  Wise  : 
*     *     The  main  principle  upon  which  the  case  of  Beattie  v.       [  3^9  ] 
Johnstone  (6),  was  decided,  excludes  the  notion  that  this  Court  would 

(1)  59  B.  B.  at  p.  35  (10  CI.  &  Fin.  (4)  56  B.  B.  35  (12  Sim.  140). 

84).  (5)  65  B.  B.  433  (1  Ph.  621). 

^2)  36  B.  B.  402  (1  My.  ft  K.  627).  (6)  59  B.  B.  23  (10  CI.  &  Fin.  42). 
(3)  78  B.  B.  82  (2  Ph.  247). 
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Hops  interfere  in  cases  where  the  child  is  not  within  its  jurisdiction. 
Hope.  ^0  doubt  the  Crown  might  direct  an  individual  to  return  to  this 
country;  so  too  it  might,  in  the  exercise  of  its  prerogative,  issue  the 
writ  ne  exeat  regno,  but  the  extent  of  its  authority  in  case  of 
disobedience  would  only  be  to  sequester  the  goods,  De  ManneriUe  v. 
De  ManneviUe  (1).  Here  Mrs.  Hope  is  in  no  sense  amenable  to 
this  Court ;  she  is  not  only  not  within  the  jurisdiction,  but  she 
denies  the  jurisdiction  and  authority  of  this  Court.  The  French 
r  '3^0  ]  Courts  have  decided  that  *they  have  the  power  of  disposing  of  the 
interim  custody  of  these  infants,  whom  they  have  confided  to  the 
care  of  Mrs.  Hope  until  the  decision  of  the  Ecclesiastical  Courts  of 
this  country  is  obtained,  and  Mr.  Hope  is  bound  by  that  authority, 
having  raised  the  issue  in  the  French  Court ;  whose  decision  could 
have  had  no  reference  to  any  proceedings  in  this  Court,  for  this 
suit  was  not  even  contemplated  when  the  French  Courts  pronounced 
their  decision. 

Mr.  R.  Palmer,  in  reply : 

*  *  We  are  not  desiring  anything  by  this  motion  which  may 
lead  to  a  possible  conflict  with  the  laws  of  France,  by  calling  on 
this  Court  to  make  an  order  on  the  French  Courts :  all  we  ask  is, 
that  we  may  be  authorized  to  take  such  steps  in  France  as  we  may 
be  advised  in  conformity  with  the  laws  of  that  country.  So  far 
from  there  being  any  ground  to  suppose  that  the  French  Courts 
will  arrogate  exclusive  jurisdiction  as  to  these  children,  the  contrary 
is  to  be  inferred  from  their  own  decree,  wherein  they  profess  to  be 
in  an  attitude  of  expectancy  for  the  result  of  the  suit  in  the  com- 
[  •s^i  ]  petent  tribunals  in  this  country.  ♦The  fact  that  the  French  tribunals 
have  erroneously  supposed  the  Ecclesiastical  Courts  to  be  the 
competent  tribunal  in  such  matters  cannot  affect  the  principle  of 
their  decision. 

The  Lord  Chancellor  : 

Several  points  have  been  made  in  the  course  of  the  argument. 
The  first  question  to  be  considered  is,  whether  the  parties  are 
properly  before  me,  or,  in  other  words,  whether  Mrs.  Hope  has 
been  properly  served :  in  short,  whether  the  order  made  by  the 
Master  of  the  Bolls  in  November  last,  for  substituting  service  upon 
Mrs.  Hope,  was  a  proper  order  ;  or  if  not  a  proper  order,  whether 
her  subsequent  conduct  has  not  disqualified  her  from  objecting  to 
(1)  7  R.  R.  340  (10  Vee.  52). 
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it  as  irregular.    I  may  here  observe  that  the  right  to  direct        Hopk 
sabsiitated  service  depends  now  not  merely  on  the  practice  of  this        hopb. 
Court,  but  upon  a  recent  statute,  the  16  &  16  Yict.  c.  86,  the  fifth 
66ction  of  which  expressly  empowers  the  Court  to  order  substituted 
service  to  be  effected  in  such  manner  and  in  such  cases  as  it  shall 
think  fit    This  statute  made  no  alteration ;  it  was  only  an  enuncia- 
tion by  the  Legislature  of  what  had  always  been  the  practice  before. 
According  to  the  rules  of  law,  service  ought  either  to  be  made 
personally,  or  at  least  by  leaving  notice  at  the  dwelling-house  of 
the  party.     But  the  rule  of  this  Court  differs  in  this  respect 
from  that  of  a  court  of  law.     Personal  service,  or  service  at  the 
dwelling-house,  may  be  impossible,  because  the  defendant  may  be 
abroad;  and  yet  it  might  be  very  unfit  that  he  should  not  be 
litigated  with  in  the  same  manner  as  if  he  were  here,  as  he  might 
have  agents  competent  to  represent  and  actually  representing  him 
in  this  country.    Therefore,  in  eases  where  a  defendant  is  abroad, 
the  question  is,  whether  there  is  any  person  here  who  may  be  fitly 
served,  and  service  upon  whom  may  be  treated  as  equivalent  to 
service  upon  the  absent  ^person  himself.    Now,  this  has  been     .[*342j 
allowed  in  a  variety  of  cases ;  for  instance,  where  there  has  been 
an  agent  in  this  country  managing  all  the  affairs  of  a  defendant 
who  is  abroad,  and  regularly  communicating  with  him  upon  his 
affairs,  or  where  he  has  an  agent  here  specially  managing  the 
particular  matter  involved  in  the  suit.     In  such  cases,  the  Court 
has  felt  that  it  might  safely  allow  service  upon  the  agent  to  be 
deemed  good  service  upon  the  person  abroad,  because  the  inference 
is  irresistible  that  service  so  made  upon  the  agent  is  service  on  a 
I>er8on  either  impliedly  authorized  to  accept  that  particular  service, 
or  who  certainly  will  communicate  the  process  so  served  to  the 
party  who  is  not  in  this  country  to  receive  it  himself.     The  object 
of  all  service  is  of  course  only  to  give  notice  to  the  party  on  whom 
it  is  made,  so  that  he  may  be  made  aware  of  and  may  be  able  to 
r^ist  that  which  is  sought  against  him ;  and  when  that  has  been 
sabstantiaUy  done,  so  that  the  Court  may  feel  perfectly  confident 
that  service  has  reached  him,  everything  has  been  done  that  is 
required.    Now,  in  this  case,  Messrs.  Grover  and  Coare  were  the 
solicitors  of  Mrs.  Hope  in  the  proceedings  which  she  instituted  in 
the  ecclesiastical  Court  against  her  husband  to  obtain  a  divorce. 
It  appears  that  the  French  tribunals  have  decided  that  the  question 
as  to  the  custody  of  the  children  is  dependent  upon  or  at  all  events 
connected  with  that  proceeding.    According  to  their  rules,  the  suit 
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HoPB        for  divorce,  or  rather  for  a  s^aration  de  corps  (which  is  very 
Hope.        analogous  to  our  divorce  a  mensd  et  ihoro),  is  a  question  that 
carries  with  it  also  the  question  as  to  the  custody  of  the  children ; 
and  here  I  must  say,  I  think  the  French  law  is  more  rational  than 
ours.    However,  administering  the  law,  I  am  not  to  make  myself 
wiser  than  our  lawgivers,  and' the  case  is  different  in  this  country. 
The  question  of  divorce  does  not  draw  with  it,  nor  in  any  way 
connect  itself  with  the  custody  of  the  children.    This  being  so,  the 
[  *343  1       children  ^instituted  a  suit  in  this  country,  and  filed  a  bill  on  the 
14th  November  last,  the  main  object  of  which  is  to  cause  the  two 
male  infants  to  be  removed  to  the  custody  of  their  father  from  that 
of    their  mother  in  France,   to  whom  their  custody  had  been 
temporarily  confided  by  the  French  Court,  pending  proceedings 
instituted  by  her  in  this  country.    The  plaintiffs,  being  infants,  of 
course  sue  by  their  next  friend,  but  the  application  may  be  con- 
sidered as  substantially  the  appUcation  of  their  father,  because  he 
appears  here  and  undertakes  (as  I  understood)  to  find  all  the 
means  for  the  maintenance  and  education  of  his  children  during 
their  minority.    A  small  sum  has  been  vested  in  trustees,  to  give 
the  Court  a  formal  jurisdiction.    I  give  no  opinion  as  to  whether 
that  was  necessary  to  be  done ;  it  was,  however,  merely  vested  in 
order  to  shut  out  the  possible  objection  as  to  the  authority  of  the 
Court  to  interfere  in  cases  like  the  present,  on  the  assumption  that 
the  presence  of  property  is  essential  to  the  exercise  of  such  a 
jurisdiction.     Under  all  the  circumstances,  my  opiniofi  is  that  the 
service  upon  Messrs.   Grover   and  Coare  was  a  perfectly   good 
service,  and  that  the  order  of  the  Masteb  of  the  Bolls  was  strictly 
correct ;  because  in  such  a  case  you  are  not  to  look  at   the  mere 
form  of  the  service,  but  to  the  substance.     It  is  true  that  their 
being  Mrs.  Hope's  agents  with  reference  to  the  suit  for  the  divorce 
does  not  necessarily  imply  that  they  were  her  agents  with  regard 
to  the  question  of  the  custody  of  the  children,  but  it  is  impossible 
not  to  see  that  they  were  acting  for  her  on  the  question  of  her 
separation  from  her  husband ;  and  that  question  being  one  which 
in  France,  where  Mrs.  Hope  is  residing,  has  incident  to  it   the 
further  question   respecting  the  custody  of  the  children,    it   is 
impossible  to  suppose  that  Messrs.  Grover  and  Coare  did  not  com- 
municate with  her.    Indeed,  all  doubt  on  that  point  is  excluded  by 
the  evidence,  which  proves  that  in  answer  to  an  application  by  the 
[  *344  ]       plaintiffs'  solicitors  as  to  whether  ^these  gentlemen  would  appeiu- 
for  Mrs.  Hope,  they  said  they  would  communicate  with    their 
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client  on  the  subject ;  and  afterwards,  on  being  again  applied  to,        Hopb 
they  said  that  they  had  received  no  instructions  from  her :  the       Hon. 
inference  from  that  is  irresistible,  that  she  was  perfectly  aware  of 
all  these  proceedings,   which  doubtless  were  communicated  by 
Messrs.  Grover  and  Coare  to  her  within  twenty-four  hours  of  their 
occurrence.     But  it  is  not  necessary  for  me  to  decide  that  the 
order  was  right  in  the  first  instance,  because,  even  if  by  accident 
Mrs.  Hope  was  not  aware  of  the  proceedings  before  the  order  was 
made,  it  is  quite  obvious  that  she  had  a  full  knowledge  of  it 
immediately  afterwards,  and  in  fact  she  appears  before  the  Court. 
I  do  not  say  that  she  enters  an  appearance  in  form,  but  she  sub- 
stantially appears  by  filing  affidavits  here  and  procuring  further 
affidavits  to  be  filed  by  other  persons,  in  order  to  resist  the  present 
application.    She  has  thus  waived  all  formality,  and  to  all  intents 
and  porposes  has  entered  an  appearance  as  a  defendant.    It  has 
been  said  that,  being  a  married  woman,  she  could  not  enter  an 
appearance  without  the  authority  of  her  husband ;  but  if  that  was 
so,  Mr.  Hope  could  at  any  time  enter  an  appearance  for  her,  and 
such  I  should  consider  as  now  done.    In  point  of  fact,  she  has 
appeared  separately,  and  has  contested  this  question  of  the  custody 
of  the  children,  which  in  reality  the  husband,  although  nominally 
the  next  friend,  is  litigating  with  her.    It  appears  to  me,  therefore, 
tfaat  in  point   of  form  there  is  no  obstacle  in  the  way  of  my 
deciding  this  case,  and  the  question  remaining  to  be  answered 
is,  whether  I  ought  to  make  an  order  upon  this  application  of  the 
children   to    have    them    delivered  over  to  their  father.      This 
depends  upon  questions  of  some  importance,  but  I  really  do  not 
think  that  they  involve  any  great  difficulty.    The  jurisdiction  of 
this  Court,  which  is  entrusted  to  the  holder  of  the  Great  Seal  as  the 
representative  *of  the  Crown,  with  regard  to  the  custody  of  infants       [  *345  ] 
rests  upon  this  ground,  that  it  is  the  interest  of  the  State  and  of 
the  Sovereign  that  children  should  be  properly  brought  up  and 
educated ;  and  according  to  the  principle  of  our  law,  the  Sovereign, 
as  parens  patruB^  is  bound  to  look  to  the  maintenance  and  educa- 
tion (as  far  as  it  has  the  means  of  judging)  of  all  his  subjects. 
The   first  question   then    is,  whether   this  principle  applies  to 
children  bom  out  of  the  allegiance  of  the  Crown;  and  I  confess 
that  I  do  not  entertain  any  doubt  upon  the  point,  because  the 
moment  that  it  is  established  by  statute  that  the  children  of  a 
natural  bom  father  bom  out  of  the  Queen's  allegiance  are  to  all 
intents  and  purposes  to  be  treated  as  British  born  subjects,  of  course 
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Hops        it  is  clear  that  one  of  the  incidentB  of  a  British  bom  Babject  is,  that 
Hops.        ^^  ^^  ^^^  ^^  entitled  to  the  protection  of  the  Crown  as  parens  p(Uria. 
Now,  this  is  an  express  provision  of  our  statutes  ;  and  I  have  never 
met  with  any  authority  for  a  distinction  between  a  subject  bom 
abroad  and  a  subject  bom  in  this  country.    But  a  more  difficult 
point  has  been  raised,  namely,  putting  aside  the  question  as  to  the 
place  of  birth,  how  can  the  jurisdiction  be  exercised  in  the  case  of 
an  infant  who  at  the  time  the  jurisdiction  is  asked  is  not  within  the 
jurisdiction  of  the  Court  ?    This  is  a  more  plausible  objection  than 
the  one  based  on  the  mere  place  of  birth,  but  it  is  not  of  a  material 
nature,  as  bearing  upon  the  existence  of  the  jurisdiction.    It  may 
be  that  the  child  is  placed  under  such  circumstances  that  the  juris- 
diction of  the  Court  cannot  be  exercised  over  it  because  no  order  I 
might  issue  could  be  enforced ;  but  in  that  case  there  is  not  a  want 
of  jurisdiction,  but  a  want  of  the  power  of  enforcing  it.    If,  for 
instance,  where  an  adult  Englishman  contracts  for  the  purchase  of 
an  estate  and  goes  out  of  the  jurisdiction,  nobody  can  doubt  that  1 
may  decree  specific  performance,  but  of  course  the  Court  can  have 
[  *346  ]      no  control  over  the  purchaser,  if  it  has  *no  means  of  reaching  him. 
So  with  an  infant  abroad ;  if  the  parents  were  also  abroad,  and  the 
infant  either  had  no  property,  or  the  property  was  likewise  abroad,  I 
should  never  say  that  I  had  no  jurisdiction  over  the  infant,  if  it  was 
a  British  bom  subject  of  her  Majesty,  though  I  might  have  no  means 
of  enforcing  the  jurisdiction.    Therefore,  it  is  putting  the  matter  on 
a  wrong  footing  to  say,  because  the  child  is  out  of  the  jurisdiction, 
that  the  Court  has  no  jurisdiction.    In  such  a  case,  any  body  might, 
by  merely  withdrawing  himself  from  the  jurisdiction,  escape  all 
liability  to  it.     But  the  cases  of  Logan  v.  Fairlee  (i),  where  a  person 
resident  in  London  was  appointed  guardian  to  an  infant  resident  in 
Scotland,  and  Stephens  v.  James  (2),  are  express  authorities  in  favour 
of  the  jurisdiction  being  exercised.     In  the  latter  case,  the  father 
withdrew  with  the  child  to  the  United  States  of  America ;  and  it 
was  held,  that  the  property  being  here,  this  Court  had  authority  to 
order  maintenance  for  the  infant  and  to  impose  conditions  on  the 
guardians,  with  a  view  to  the  proper  application  of  the  money.     In 
the  case  of  Dawson  v.  Jay  (3),  my  attention  was  lately  directed  to  a 
subject  very  intimately  connected  with  the  present  question.     It 
was  said,  however,  that  it  by  no  means  follows,  that  because  sacb 
a  jurisdiction  over  foreign  children  in  this  country  undoubtedly 

(1)  23  E.  B.  28  (Jac.  193).  (3)  98  E.  E.  298  (3  D.  M.  &  O.  764\ 

(2)  36  E.  K.  402  (1  My.  &  K.  627). 
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exists,  therefore  the  converse  proposition,  viz.,  that  the  jarisdiction        Hon 
with  respect  to  children  of  British  suhjects  resident  abroad,  is       uon, 
eqnaUy  established.    This  is  founded  on  an  entire  mistake.    The 
reason  why  such  a  jurisdiction  exists  over  foreign  children  in  this 
coQDtry  is,  because  foreign  children,  like  adult  foreigners  while 
here,  are  to  a  certain  extent  the  subjects  of  the  Grown  of  England, 
aod  it  has  been  decided  that  they  are  so  for  many  purposes.    It  is 
very  true  that  an  extreme  case  may  be  put,  such  as  that  of  a 
jEoreigner  nearly  twenty-one  *years  of  age  coming  to  this  country,       [  •347  ] 
and  no  doubt  it  might  be  ridiculous  to  institute  proceedings  in  this 
Court  with  the  view  of  having  such  a  person,  who  might  be  at 
Dover  one  morning  and  at  Calais  the  next,  made  a  ward ;  but  that 
only  amounts  to  this,  that  in  laying  down  any  general  rule,  there 
may  be  a  case  which  comes  so  close  upon  the  borders,  that  the 
exercise  of  the  jurisdiction   may  be  inconvenient,  and  in  some 
instances  absurd ;  but  I  do  not  think  that  such  an  exceptional  case 
presents  any  difficulty  to  the  exercise  of  the  undoubted  jurisdiction 
of  this  Court  over  infants.    If  the  case  were  presented  to  me  of  a 
foreigner  of  very  nearly  twenty-one  years  of  age,  who  wanted  to  go 
back  to  his  own  country,  and  a  bill  were  filed  asking  me  to  order  his 
maintenance,  and  so  on,  I  should  probably  not  interfere  at  all,  but 
should  ask  the  foreign  parent  what  he  desired,  and  then  exercise 
my  discretion,  just  as  I  do  over  wards  who  are  clearly  under  my 
control.     Thus,  if  circumstances  make  it  expedient  that  an  infant 
should  be  allowed  to  go  abroad,  I  should  of  course  allow  it  to  go,  as 
my  predecessors  have  done,  taking  the  proper  security ;  but  in  the 
case  where  the  infant  was  a  foreigner,  and  nearly  of  age,  and  wished 
to  leave  this  country,  I  should  probably  ask  no  security  at  all. 

Assuming,  then,  that  neither  the  circumstance  of  the  infant 
having  been  bom  abroad  nor  being  still  abroad  affects  the  juris- 
diction,  the  question  remains  whether  I  ought,  in  the  present 
instance,  to  exercise  the  jurisdiction.    There  might  be  cases  in 
which  it  would  be  improper  that  I  should  attempt  to  exercise  it, 
as,  for  example,  where  both  the  parents  should  be  abroad,  and 
there    should  be  no  property  here;    though,  as  I  have  before 
observed,  I  would  not,  even  in  such  a  case,  say  that  I  had  no 
jarisdiction,  if  a  bill  were  filed.    I  should  in  all  probability  not 
make    an  order,  because  the  parties   would  not  be  within  my 
control,  and  they  might  disobey.    ♦I  should  feel  that  I  was  doing       [  •348  ] 
no  good,  but  incurring  a  sort  of  scandal,  as  every  Court  does  if  it 
attempts  to  make  an  order  which  it  has  no  power  of  enforcing. 
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Hope        But  here  it  is  to  be  observed  that  these  circumstances  do  not  exist 
Hope.        The  father  is  within  the  jurisdiction;    the  mother,  who  though 
living  at  Paris  yet  is  a  party,  and  has  appeared  (for  I  consider 
her  as  having  done  so),  and  she  is  therefore,  for  this  purpose, 
within  the  jurisdiction,  and  a  person,  therefore,  whom  an  order 
of  this  Court  may  reach;   and  being  here,  I  am  not  to  assame 
that  she  will  disobey  any  order  that  may  be  made  upon  her. 
Therefore,  I  shall  not  abstain  from  making  an  order  upon  her 
merely  because  she  happens  to  be  residing  at  Paris.    That  no 
order  could  be  made  on  a  person  abroad  would  be  a  dangerous 
principle  to  recognize    in    this  country,  where   there   are  such 
facilities  for  travelling,  and  where  a  person  may  in  a  few  hours 
get  out  of  the  jurisdiction  by  leaving  almost  any  part  of  the 
kingdom,  and  as  easily  return  again.    Of  course  I  shall  take  care 
to  make  no  order  which,  under  the  French  laws,  as  I  understand 
them,  she  cannot  lawfully  obey.    The  laws  of  France,  like  those 
of  any  other  country,  when  a  British  tribunal  has  to  deal  with 
them,  must  of  course  be  treated  as  a  matter  of  fact,  and  not  as  a 
technical  question  of  law.     By  the  laws  of  this  country,  the  father 
is  certainly  entitled  to  have  the  custody  of  these  two  children,  the 
youngest  of  them  being  beyond  seven  years  of  age.    Whether  any 
order  that  I  could  make  would  have  extended  to  the  youngest 
child  at  the  time  when  the  bill  was  filed,  when  the  youngest  child 
was  under  seven,  is  not  now  a  question  for  consideration ;  and  it 
is  also  perfectly  clear  that  by  the  law  of  England  the  pendency  of 
the  wife's  suit  in  the  Ecclesiastical  Court  to  obtain  a  divorce  does 
not  prejudice  or  interfere  with  her  husband's  right  to  the  custody 
of  his  children.     So  much  is  pferfectly  certain.     I  do  not  say  that 
[  *349  ]      it  is  a  *right  or  a  wrong  state  of  the  law,  but  the  French  tribunals 
must  be  informed,  as  a  matter  of  fact,  that  such  is  the  law»  which 
admits  of  no  controversy.    It  is  quite  proper,  however,  that  the 
French  Courts  should  be  informed  that  this  is  a  right  which  this 
Court  can  control  and  qualify  when  circumstances  render  such  a 
course  desirable  and  necessary.    If,  for  instance,  it  could  be  shown 
that  Mr.  Hope — of  which  not  a  syllable  is  suggested  to   me  at 
present— is  an  inmioral  or  dissipated  man,   with  whom    if   his 
children  were  placed  their  interests  would  be  likely  to  be  sacri- 
ficed, then  this  Court  has  the  power,  and  it  would  exercise  the 
power,  of  controlling  his  parental  rights  to  any  extent,  whenever 
those  rights  clashed  with  the  real  interests  of  the  children.     Thai 
of  course,  is  a  jurisdiction  which  the  Court  is  extremely  reluctant 
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to  exerciBe,  as  generally  nothing  can  be  more  important  than  that        Hops 
the  most  intimate  connection  should  be  kept  ap  between  parent       hopb. 
and  child;  bat  there  may  be  circumstances  rendering  that  con- 
nection improper,  and  when  there  are,  this  Court  is  authorized  to 
and  will  interfere.    I  have,  however,  no  reason  to  believe  that 
anything  of  this  kind  applies  to  this  case;  I  only  know  that  a 
snit  has  been  instituted  in  the  Ecclesiastical  Court,  which  does 
not  seem  to  be  prosecuted  very  vigorously  ;  but  nothing  that  I  am 
in  possession  of  leads  me  to  suppose  that  there  is  any  blame 
attaching  either  to  the  father  or  to  the  mother.     Under  these 
eircomstancesy  what  course  am  I  to  pursue?    The  children  are 
in  France*    The  course  of  proceeding  in  the  French  Courts  has 
been   most  rational,  and  conformable  with   what  jurisprudence 
ooght   always  to  aim  at    They  say  that  by  the  law  of  their 
ooontry  no  divorce  can  take  place ;  that  there  may  be  a  separation 
de  corps  (probably  not  much  differing  from  our  divorce  a  mensd 
et  tharo)^  but  that  in  the  present  case  they  have  no  jurisdiction, 
and  they  leave  it  to  be  decided  in  the  country  to  which  the  parties 
belong.     But  *they  say,  that  by  the  law  of  France  the  Court  there      [  •3«o  j 
must  provisionally  determine  matters  urgent  and  conservative  (l), 
and  that  there  must  therefore  be  some  interim  order,  if  the  suit  in 
the  Ecclesiastical  Court  proceeds,  directing  what  should  be  done  in 
Trance  with  the  children  in  the  meantime,  and  that  the  direction 
as  to  the  ultimate  custody  of  the  children  should  be  given  along 
^^rith  the  decision  upon  the  question  of  divorce  in  the  Ecclesiastical 
Ooart*     In  this  the  French  Court  mistook  our  law;   but  for  the 
bononr  of  our  law,  I  wish  it  were  no  mistake ;  for  certainly  it 
seems  to  be  more  reasonable  that  the  two  questions  should  be 
fiEimbject  to  the  same  instead  of  to  separate  jurisdictions.      The 
sat>8equent  order  of  the  11th  February,  1854,  is  couched  in  a 
soniewhat  different  form,  because  it  does  not  say  that  the  wife 
slx^l  have  the  custody  of  the  children  until  the  determination  of 
±lx&  question  of  separation,  but  until  the  competent  Courts  of  this 
4»c>ixcitry  have  determined  what  ought  to  be  the  custody  of  the 
^2ul^^^^^-    I  ^^  ^^^  enter  into  any  elaborate  investigation  of  that 
or-d^^'  ^^^  ^  ^^^  stated  its  substance,  and  therefore  I  would 
r>r'0i2^^^^  my  order  by  the  declaration  which  I  think  due  to  the 
^px-ezm^  Court,  that  by  the  law  of  this  country  Mr.  Hope  is  entitled 
^^^  la.^^e  his  children  delivered  to  him,  notwithstanding  the  pendency 
o:f  ^li^  ^^  ^  ^^^  Ecclesiastical  Court  for  a  divorce,  and  then  I  shall 

(1)  Bic. 
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Hope        authorize  Mr.  Hope  to  take  all  necessary  steps  according  to  the 

Hope.        ^^^^  ^'  France  for  having  the  children  delivered  up  to  him ;  and 

I  shall  also  order  Mr.  Hope  to  allow  Mrs.  Hope  at  all  reasonable 

times  to  have  access  to  her  children,  she  being  at  liberty  to  apply 

to  this  Court  in  the  event  of  such  access  being  refused  her. 

The  Lord  Chancellor  directed  that  the  order  should  not   be 

drawn  up  for  a  week,  to  enable  the  counsel  for  Mrs.  Hope  to 

decide  in  the  meantime  as  to  whether  they  would  enter  into  the 

[  *36i  ]       merits  of  the  case,  and  read  the  *  affidavits,  which  contained  many 

passages  of  a  painful  character. 

The  matter  was  not  again  brought  before  the  Lord  Chancellor 
within  the  time  limited  by  his  Lordship,  but  Mrs.  Hope  presented 
her  petition  of  appeal  to  the  House  of  Lords  against  his  Lordship*8 
order  immediately  after  it  was  drawn  up. 

Aug.  5,  This  order  having  been  drawn   up  was  served  personally   on 

Mrs.  Hope,  with  a  demand  of  compliance;   but  instead  of  con- 
curring in  an  application  to  the  proper  tribunal  in  France,  with 
a  view  of  carrying  the  order  into  effect,  she  instructed  counsel 
to  oppose  the  same.    The  application,  however,  was  made  by 
Mr.  Hope  to  the  French  Court  on  the  27th  June ;  and  upon  tbat 
occasion,  the  counsel  for  Mrs.  Hope,  resisting  and  submitting  that 
the  appeal  from  the  Lord  Chancellor's  order  had  the  effect  of 
suspending  the  operation  of  that  order,  the  following  decision  was 
pronounced:  "Attendu  qu'en  admettant  que  la  decision  da  Lord 
Chancelier  d'Angleterre   satisfait  a  la  prescription  de   Tarret    du 
28  Juin  de  la  Cour  Imp^riale  de  Paris,  qui  renvoie  devant  le  jage 
du  fond,  ou  de  I'arret  qui  renvoie  devant  I'autorit^  comp^tente,  et 
qu'il  n'est  pas  n^cessaire  d'obtenir,  en  ce  qui  touche  les  enfants,  une 
d^ision  de  la  Cour  Ecclesiastique  saisie  de  la  demande  en  separa- 
tion, il  est  certain,  en  droit  general,  que  tout  appel  est  saspensif, 
a  moins  d'une  disposition  de  la  loi  ou  d'une  decision  speciale  d&ns 
le  jugement  qui  prononce  I'ex^cution  provisoire ;  que  la  decision 
da  Lord  Chancelier  admet  le  droit  d'appel  et  qu'il  est  justifie  d*nn 
appel;    qu'on  ne  justifie  pas  d'une  disposition  g6n4rale    de    loi 
accordant  le  droit  d'execution  provisoire  aux  decisions    dn    Lord 
Chancelier;   que  cette  d^ision  ne  prononce  pas  I'ex^ution   pro- 
visoire ;  qu'ainsi  Tappel  est  suspensif ;  alors  meme  que  le  recoars 

[  *352  ]  a  la  *Chambre  des  Lords  ne  serait  qu'une  voie  extraordinaire,  et 
surtout  jusqu'il  s'agit  de  la  remise  d'enfants  par  la  mere  d*origine 
Franfaise,  demanderesse  en  separation  oontre  le  mari    etranffer 
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pouyant  demenrer  en  Angleterre;   Declare  Hope  non-recevable       Hon 
dans  sa  demande,  et  le  condamne  aox  d^pens."  Hopk. 

In  consequence  of  that  decision  by  the  French  Court,  the 
plain tifijB  now  moved,  that,  **  notwithstanding  the  appeal  which 
has  been  brought  by  the  defendant  Emilie  Melanie  Mathilde  Hope 
against  the  order  of  the  7th  June,  1864,  she  may  be  ordered* 
within  a  week  after  the  service  of  the  order  to  be  made  on  this 
motion,  to  deliver  up  the  plaintifb  Adrian  Charles  Hope  and  Jean 
Henry  Hope  to  the  defendant  Adrian  John  Hope,  their  father, 
and  to  concur  with  him  in  taking  all  such  steps  as  may  be 
necessary  and  proper,  according  to  the  laws  of  France,  for  causing 
the  infant  plaintiffs  to  be  so  delivered  up  to  their  father,  and  that 
Mrs.  Hope  be  restrained  by  the  order  and  injunction  of  the  Court 
from  opposing  any  application  that  may  be  made  to  the  Courts  in 
France  for  an  order  for  delivering  the  infants  to  their  father,  or  from 
otherwise  hindering  or  preventing  the  delivery  up  of  the  children." 

Mr.  22.  Palmer  and  Mr.  Amphlett^  in  support  of  the  motion, 
submitted  that  the  order  now  asked  was  merely  supplementary  to 
that  of  the  7th  June,  and  was  required  for  the  purpose  of  correcting 
the  misapprehension  of  the  French  Courts  as  to  the  effect  of  an 
appeal  upon  an  order  made  by  a  court  of  competent  jurisdiction 
in  this  country  pending  such  appeal. 

The  SoUcitar-General,  Mr.  Terrell  and  Afr.  Wise,  on  behalf  of 
Mrs.  Hope,  contra  : 
This  Court  has  discharged  its  legitimate  function  when  *it  [  *36S  ] 
deelared  what  it  conceived  to  be  the  law  of  England  with  reference 
to  the  rights  of  the  parties.  The  effect  of  granting  this  motion 
^firould  be  to  place  this  Court  in  the  position  of  pronouncing  an 
order  which  it  has  no  power  to  enforce. 

Mr.  J.  W.  Stephen  appeared  for  Mr.  Hope. 

W^ithout  calling  for  a  reply,  the  Lord  Chancellor  said : 

Xhe  former  order  of  this  Court  asserted  the  right  of  Mr.  Hope, 

tlie  iather,  to  the  custody  of  these  children.    The  children  were,  in 

f^MS^t,  in  France  at  the  time,  and  there  had  been  legal  proceedings 

irtfiF^tuted  in  the  French  Courts  relative  to  their  custody.    The 

qxzies^on  of  the  custody  of  children  is  not  entirely  a  private  question 

xMXxA&^  the  law  of  France ;  but  in  such  cases  the  Procureur  Imperial 

3^^e^cBd8  the  Court,  and  in  some  degree,  therefore,  the  State  may  be 

«_^— VOL.  en.  11 
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Hops      .  said  to  interfere  with  respect  to  the  custody  of  infants  in  France. 

Hope.  ^^  prevent,  however,  the  possibility  of  any  order  of  mine  leading 
those  who  obeyed  it  into  conflict  with  the  laws  of  France,  the  order 
of  this  Court  was,  upon  deliberation,  so  worded  as  not  in  terms  to 
require  the  children  to  be  delivered  up,  because  possibly  the  deliver- 
ing them  up  might  be  a  breach  of  the  French  law ;  but  the  order 
was  cautiously  drawn  up,  so  as  to  call  upon  Mrs.  Hope  to  join  her 
husband  in  taking  all  the  steps  which  might  be  necessary,  under 
the  laws  of  France,  for  the  delivery  up  of  the  children  to  their 
father.  The  carrying  out  of  that  order  might  be  very  simple ;  it 
might  consist  in  a  mere  compliance  on  the  part  of  Mrs.  Hope  by 
giving  up  the  children  to  Mr.  Hope,  or  it  might  be  that  some  appli- 
cation to  the  French  tribunals  is  necessary  to  give  it  effect,  and  the 
latter  is  the  case  in  this  instance.    Following  the  order  of  this 

[  *364  ]       Court,  the  father  made  an  application  *to  the  French  tribunal  to 
have  the  children  delivered  over  to  him.     Now  the  course  which,  in 
obedience  to  that  order,  Mrs.  Hope  ought  to  have  taken,  was  to 
have  instructed  counsel  to  signify,  or  by  herself  (in  some  way  which 
the  French  law  warranted)  have  signified,  that  she  consented  to  the 
children  being  delivered  up  to  Mr.  Hope.     If,  after  this,  the  French 
Court  had  said,  '*  By  our  law  that  cannot  take  place,  for  certain 
reasons,  or  that  it  would  be  injurious  to  the  health  of  the  children, 
or  for  any  other  cause  whatever,  it  would  be  a  violation  of  our  law 
to  allow  them  to  be  given  up/'  I  should  have  been  the  last  to  have 
attempted  the  exercise  of  any  jurisdiction  over  what  was  done  by 
the  tribunals  of  France,  for  whose  decisions  I  have  always  enter- 
tained the  most  profound  respect.    But  no  difficulty  of  this  kind 
has  happened  in  the  present  case.    The  question  has  been  argued 
before  the  French  tribunals,  not  on  an  application  of  the  father, 
consented  to  and  promoted  by  the  mother,  but  on  an  argument 
raised  by  the  wife  against  her  husband,  and  by  that  course  of  pro- 
ceeding she  did  that  which  the  order  of  this  Court  substantially 
forbids  her  doing.     Under  such  circumstances  the  question  is,  what 
course  ought  I  now  to  adopt  ?    If  Mrs.  Hope  had  not  been  abroad 
I  should  have  made  a  short  order  directing  compliance  within  a 
limited  time,  and  in  default,  that  she  should  stand  committed. 
The  course,  however,  which  on  this  occasion  I  shall  pursue,  will  be 
dictated  by  the  very  peculiar  circumstances  of  this  case.     It  would 
seem  idle,  under  ordinary  circumstances,  that  I  should  preface  an 
order  of  this  Court  with  a  declaration  that  by  the  law  of  England  an 
appeal  to  the  House  of  Lords  does  not  suspend  the  execution  of  an 
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order  of  the  Lord  Ghangbllor,  unless  the  Lord  Chancellor  thinks 
fit  so  to  order.    Nevertheless,  I  shall  here  take  that  coarse,  there 
being  nothing  to  prevent  my  enunciating  what  is  the  law  of  this 
eoantry,  while  it  may  be  desirable  *to  do  so,  as  this  case  may  again 
come  before  the  French  tribunals.    In  the  present  instance  no  such 
application  has  been  made  to  me,  asking  me  to  suspend  my  former 
order ;  and  I  certainly  should  not  have  suspended  its  operation,  if 
sueh  an  application  had  been  made.    The  effect  of  my  order  being 
prdaced  as  I  propose  will  amount  to  this,  that  if  any  discussions 
should  hereafter  take  place  before  the  French  tribunals,  those 
tribunals  no  doubt  will  give  credit  to  me  for  having  correctly  enun- 
ciated the  English  law  on  this  subject,  as  I  am  ready  to  give  them 
credit  for  having  correctly  enunciated  the  law  of  France.      My 
order  will  then  proceed  very  much  in  the  language  I  adopted  before. 
I  do  not  think  I  should  restrain  Mrs.  Hope's  counsel  from  resisting 
the  execution  of  the  order,  because  that  might  be  misunderstood ;  but 
it  will  have  substantially  the  same  effect  if  I  order  her  to  abstain 
from  any  acts  tending  to  oppose  the  execution  of  my  order.    I  cannot 
venture  to  express  any  opinion  as  to  what  the  French  tribunals  will 
do  in  the  present  instance, — that  will  no  doubt  depend  on  their  own 
sense  of  their  duty,  and  on  their  own  law.    All  I  can  say  is,  that  I 
shall  announce  in  form  to  Mrs.  Hope,  but  no  doubt  practically  to  the 
French  Courts,  that  by  the  law  of  this  country  an  appeal  to  the 
Honse  of  Lords  does  not  suspend  the  operation  of  my  order ;  and 
with  that  declaration  I  shall  order  her  within  a  week  to  deliver  up 
these  children  to  their  father,  or  otherwise  to  concur  with  him  in 
taking  such  steps  as  may  be  necessary  for  authorizing  them  to  be 
delivered  up  to  him  according  to  the  laws  of  France. 


Hops 
Hope. 


[  •366  ] 


LUCY'S  CASE(l). 
In     re     The    MIDLAND     UNION,     BURTON-UPON- 
TRENT,  ASHBY  DE  LA  ZOUCH  and  LEICESTER 
RAILWAY   COMPANY,   and  The  JOINT  STOCK 
COMPANIES'  WINDING-UP  ACTS. 

(4  D.  M.  «  a  356-365  ;  S.  C.  22  L.  J.  Oh.  732  ;  17  Jur.  1143.) 

To  render  valid  tke  compromiae  of  a  litigation,  it  is  not  necessary  that 

the  queetion  in  dispute  should  really  be  doubtful,  if  the  parties  bond  fide 

consider  it  to  be  so.    Therefore  where,  after  the  decision  in  Brighi  v. 

HuUcn  (2),  a  person  placed  on  the  list  of  contributories  as  an  allottee  and 

(1)  MOes   ▼.    New   Zealand  Al/ord         (2)  88  R.  R.  126  (3  H.  L.  0.  341). 

je:aiaU  Co,  (1886)  32  Ch.  Div.  266,  291. 
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LuGT*8  Case.  provisional  director,  agreed  to  pay  a  sum  in  discharge  of  his  liability  under 

a  compromise  approved  of  by  the  Master,  he  was  not  allowed  to  recede 
from  the  agreement  on  the  grounds  that  he  had  misapprehended  the 
decision  in  Bright  v.  HutUm,  and  that  there  was  really  no  question  to  be  the 
subject  of  a  compromise. 

This  was  an  appeal  from  the  decision  of  Yice-Chancellor  Stuabt, 
refusing  to  discharge  an  order  of  the  Master  under  the  above  Acts 
for  payment  by  the  appellant  of  850/.,  according  to  a  compromise 
entered  into  by  him  under  the  following  circumstances,  and  also 
refusing  leave  to  appeal,  after  the  statutory  time,  from  the  oris:inaI 
order,  and  placing  the  appellant  on  the  list  of  contributories. 

On  the  29th  of  November,  1851,  Mr.  William  Lucy  (the  appellant) 
was  placed  on  the  list  of  contributories  as  a  provisional  director  and 
allottee,  on  the  authority  of  Hutton  v.  UpfiU  (l),  which  was  decided 
by  the  House  of  Lords  in  August,  1851.  He  afterwards  paid  100/. 
on  account  of  his  liabilities  as  a  contributory. 

On  the  7th  of  June,  1852,  the  official  manager  wrote  a  letter  to 
Mr.  Lucy  as  follows : 

"7th  June,  1852. 

**  Sir, — I  beg  to  enclose  for  your  signature  the  formal  proposal 
of  a  compromise  to  be  laid  before  the  Master. 
[  357  ]  "  I  have  great  reason  to  think  I  shall  succeed  in  effecting  a  speedy 

winding-up  of  the  affairs  of  the  Company,  and  propose  having  an 
early  meeting  to  carry  out  the  proposed  arrangements. 

''  The  executors  of  Sir  W.  H.  Pearson  and  the  administratrix  of 
J.  6.  Norbury  have  consented  to  the  sum  of  450/. 

"  If  you  have  any  influence  with  Mr.  Unett,  I  hope  it  will  be  used 

successfully. 

"  I  am.  Sir,  your  obedient  servant, 

"  B.  P.  Harding,  Official  Manager." 

The  proposal  enclosed  in  the  above  letter  was  as  follows  : 
*'  I  William  Lucy,  of  Edgbaston,  near  Birmingham,  in  the  county 
of  Warwick,  having  been  settled  upon  the  list  of  the  contributories 
of  the  above-named  Company  by  William  Henry  Tinney,  Esq.,  the 
Master  of  the  High  Court  of  Chancery  charged  with  the  winding-up 
of  the  affairs  thereof,  am  desirous  of  avoiding  personally  the  expense 
of  any  further  proceedings  in  this  matter,  and  hereby  propose  to 
relinquish  all  claim  against  the  said  Company  in  respect  of  the 
sum  of  100/.  advanced  by  me  for  the  purposes  of  the  said  Company 
in  July,  1845,  and  further  to  pay  forthwith  to  the  official  manager 

(1)  81  B.  H.  346  (2  H.  L.  C.  674). 
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of  the  said  Company  the  sum  of  850Z.  in  fall  satisfaction  and  dis-   Luct'b  Case. 
charge  of  any  right,  title,  claim  or  demand  which  the  said  Company, 
or  the  official  manager  thereof,  may  have  or  be  entitled  against  me 
as  a  contributory  of  the  said  Company  as  before  mentioned.     Dated 
the  14th  day  of  June,  1862." 

The  official  manager  received  back  this  document,  from  Mr.  Lucy, 
with  the  following  letter :  "  I  enclose  you  the  paper  signed  as 
requested  by  you.  I  have  consulted  some  of  my  friends  here, 
who  strongly  advised  me  *not  to  do  so,  and  I  fear  some  of  those  [  *368  ] 
who  attended  the  meeting  in  London  will  not  consent  to  the  present 
proposal  However,  I  must  take  my  chance,  trusting  that  you  will 
not  allow  any  undue  advantage  to  be  taken." 

On  the  16th  of  June  the  official  manager  replied  as  follows: 
*' You  have  omitted  to  put  your  signature  to  the  proposal,  and  I 
retom  it  for  that  purpose.  Mr.  Bacon  is  of  opinion  that  Mr.  6. 
Unett  is  liable  to  contribute  towards  the  1,800/.  paid  by  Mr.  Baxter ; 
but  as  he  did  not  agree  to  take  shares,  he  cannot  be  considered 
as  liable  generally  with  the  other  parties.  The  compromise  will 
most  assuredly  benefit  the  contributories  generally,  and  I  do  hope 
all  parties  will  concur  in  the  arrangement." 

Mr.  Lucy,  on  the  16th  of  June,  1862,  replied  as  follows :  "  Mr. 
Baxter's  claim  for  1,8001.  is  included  in  his  charge  for  800/.  made 
to  us  at  the  meeting  at  your  office.  I  have  no  doubt  that  Mr. 
George  Unett  is  liable  for  his  share  of  the  1,800/.,  but  do  not  know 
who  is  to  make  him  pay.  I  now  enclose  you  the  document,  duly 
signed,  which  I  hope  will  be  found  correct." 

The  Master  appointed  a  meeting  of  the  contributories  for 
the  5th  of  July,  1862,  to  take  the  proposals  for  compromise  into 
consideration. 

Before  the  meeting  was  held,  Bright  v.  Hutton  (i)  was  decided  by 
^he  House  of  Lords  on  the  28th  of  June,  1862. 

Mr.  Lucy  attended  the  meeting,  at  which  it  was  stated  by  the 

oounsel  for  the  official  manager  that  the  effect  of  *the  decision  of  the       [  *359  ] 

flouse  of  Lords  would  be  to  diminish  the  number  of  contributories, 

^.zid  increase  the  liability  of  those  who  should  remain  upon  the  list. 

^Jie  official  manager,  however,  stated  he  was  ready  to  adhere  to  the 

tf^xms  of  the  compromise  with  Mr.  Lucy,  if  the  latter  so  desired. 

BfcHi:.  Lucy  acceded  to  the  proposition,  and  the  Master  made  the 

fc>llowing  memorandum  on  the  proceedings:  ''Meeting  to  consider 

of  proposed  compromise,  attended  by  the  official  manager  and  his 

(1)  88  E.  E.  126  (3  H.  L.  C.  341). 
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LuGT'dCASB.  counsel,  Mr.  Roxburgh,  and  a  great  number  of  contribntories  or 
their  solicitors,  with  the  general  approbation  of  the  contributories 
present.  I  approve  of  the  official  manager  accepting  860Z.,  to  be 
paid  forthwith  in  discharge  of  all  present  and  future  liabilities,  of 
Mr.  Lucy,  a  contributory.    W.  H.  Tinnbt." 

On  the  7th  of  July,  1852,  the  official  manager,  in  pursuance  of 
lie  arrangement  come  to  before  the  Master,  sent  to  Mr.  Lucy  a 
memorandum  of  the  compromise,  with  the  following  letter:  '*I 
send  you  herewith  the  memorandum  of  compromise  in  duplicate, 
one  being  for  the  file  of  proceeding,  the  other  for  you.  Please  to 
sign  both  and  return  them  to  me,  and  upon  your  remitting  the 
850L  I  will  give  you  the  release." 

The  memorandum  of  compromise  was  as  follows : 

*'  William  Lucy,  of  Edgbaston,  near  Birmingham,  in  the  county 
of  Warwick,  one  of  the  contribntories  of  the  above-named  (Company, 
has  relinquished  all  and  every  right,  title,  claim  and  demand  which 
he  has  or  may  have  or  be  entitled  to,  against  the  said  Company  or 
the  official  manager  thereof,  and  has  paid  to  the  official  manager  of 
the  said  Company,  and  the  official  manager  of  the  said  Company 
has  accepted  from  the  said  William  Lucy,  the  sum  of  850/.  as  a 
compromise  of  any  right,  title,  claim  or  demand  which  the  said 
[  *360  ]      Company,  or  the  official  manager  ^thereof,  has  or  may  have  or  be 
entitled  to  against  the  said  William  Lucy,  as  a  contributory  of  the 
said  Company  as  before  mentioned,  the  proposal  for  such  com- 
promise having  been  previously  approved  of  by  William  Henry 
Tinney,  Esq.,  the  Master  of  the  High  Court  of  Chancery  charged 
with  the  winding-up  of  the  affairs  of  this  Company.    Dated  this 
8th  day  of  July,  1852.'* 

The  memorandum  of  compromise  was  returned  to  the  official 
manager,  signed  by  Mr.  Lucy,  with  a  letter  from  him  dated  the 
8th  of  July,  1852,  which  was  as  follows :  "  If  you  will  have  the 
goodness  to  apply  at  the  Bank  of  Sir  J.  W.  Lubbock,  bankers,  they 
will  pay  you  the  sum  of  850/.,  being  the  amount  fixed  by  Master 
Tinney  as  my  contribution  to  the  Midland  Union  Railway  Company 
in  full  of  all  demands.  Have  the  goodness  to  acknowledge  the 
receipt.  I  should  be  glad  to  know  how  the  directors  have  settled 
their  liabilities.'' 

Mr.  Lucy  went  in  the  evening  of  the  8th  and  countermanded 
the  payment  under  the  circumstances  mentioned  in  his  affidavit 
stated  below. 

On  the  19th  of   April,  1858,  the   Master  made  a  peremptory 
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order,  directing  Mr.  Lncy,  within  seven  days  after  service  thereof,  Luot*8  Cabx, 
to  pay  to  the  official  manager  the  sum  of  8602. 

The  motion  was  then  made,  which  was  the  subject  of  the  present 
appeal,  that  the  order  dated  the  19th  April,  1858,  requiring 
William  Lucy,  within  seven  days  after  the  service  of  the  order,  to 
pay  to  Robert  Palmer  Harding,  the  official  manager  of  the 
Company,  at  the  office  of  the  said  official  manager,  at  Guildhall 
Chambers,  Basinghall  Street,  in  the  city  of  London,  the  sum  of 
3502.,  might  be  discharged,  and  that  the  said  William  Lucy  *might  [  *36l  ] 
be  at  liberty  to  appeal  against  the  certificate  of  the  Master, 
whereby  the  name  of  William  Lucy  was  placed  on  the  list  of 
eontributories. 

In  support  of  the  motion  before  the  Vice-chancellor,  Mr.  Lucy 

deposed,  that  on  the  5th  of  July,  1852,  he  attended  a  meeting  of 

eontributories  at  the  Master's  office,  to  proceed  upon  the  proposals 

of  several  of  the  eontributories  to  compromise  their  liability,  and 

was  on  that  occasion  accompanied  by  a  clerk  of  his  London  agents, 

Messrs.  Chaplin  and  Hilliard,  who  had  previously  attended  with 

and  for  him  at  several  previous  meetings  in  the  Master's  office ; 

and  that  he  understood  the  counsel  for  the  official  manager  to 

admit  that,  in  consequence  of  the  recent  decision  of  the  House  of 

Lords  in  certain  causes  of  Hutton  v.  Bright,  and  Bright  v.  Hutton, 

several    of    the    parties  who    had    been    put    upon    the  list  of 

(»)ntributories  upon  the  authority  of  UpfiU's  case  were  released ; 

but  that  the  appellant  and  Mr.  Leedham,  another  contributory, 

were  not  so  released,  because  the  evidence  showed  that  they  had 

done  certain  acts,  as  provisional  committee-men,  which  prevented 

them  from  coming  within  the  operation  of   Bright* a   case;    and 

farther,  that,  in  consequence  of  the  great  reduction  of  the  list  of 

eontributories   consequent   upon    that   decision,   a  much  heavier 

anaonnt  of  liability  would  be  thrown  on  those  who  were  still  retained 

thereon;    but  that,   if   the  appellant  and  Mr.  Leedham  thought 

proper  to  adhere  to  the  proposals  of  compromise  already  made  by 

them,  they  should  be  released  from  all  further   liability  on  the 

terms  therein  contained.     That  the  clerk  of  Messrs.  Chaplin  and 

EQlliard    then   applied   to  the   Master  for  time  to  consider  the 

proposition ;  but  that,  in  answer  to  such  request,  the  counsel  for 

the  official  manager  objected  to  any  postponement,  and  required  an 

immediate  adoption  or  rejection  of  his  proposition ;  and  further 

observed  (as  *the  deponent  understood),  that  if  it  was  not  forthwith      [  *362  ] 

adopted,  the  parties  objecting  would  have  to  try  the  question,  which 
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Lucy's  Casb.  might  cost  a  couple  of  thousand  poondB  or  more.     That  the  official 
manager  also,  immediately  after  the  above  observations  had  been 
made  by  counsel,  said  to  the  deponent,  that  he  had  much  better 
compromise  according  to  his  offer,  or  otherwise  he  might  be  fixed 
with  a  much  heavier  sum.     That  some  days   previously  to  the 
5th  July,  he  had  read  the  report  of  BrighVs  case  in  the  Times 
newspaper  of  the  29th  June,  1852,  and  had  misunderstood  it  as  a 
decision  confirming  UpfilVa  case ;  and  that,  being  induced  by  such 
misunderstanding,  and  by  the  statements  and  representations  of 
the  counsel  for  the  official  manager  at  the  meeting  before  referred 
to,  and  under  fear  of  being  led  into  a  long  and  expensive  course  of 
litigation,  he  did  at  that  meeting  hastily,  and  without  due  con- 
sideration, and  without  previously  communicating  with  the  clerk 
of  Messrs.  Chaplin  and  Hilliard,  express  to  the  official  manager  his 
determination  to  adhere  to  his  said  proposal  of  compromise,  and 
afterwards  informed  Messrs.  Chaplin  and  Hilliard's  clerk  of  his 
having  done  so.     That  in  coming  to  that  decision  the  deponent  was 
actuated  entirely  by  the  fear  and  misapprehension  aforesaid,  and 
by  his  belief  that,  according  to  the  law,  he  was  liable  in  respect  of 
contracts  which   he   had   never   made,  or   joined  in  making   or 
sanctioning;   and  that  he  was  surprised   into    making   the  said 
agreement,  and  had  no  opportunity  of   previously  seeking    the 
.   advice  of  his  professional  adviser.     That  the  deponent's  erroneous 
impression  with  respect  to  BnghVs  case  was  not  corrected  until  a 
late  hour  in  the  evening  of  the  8th  July,  1852,  after  he  had  posted 
the  proposal  of  compromise  to  the  official  manager,  and  after  he 
had,  on  the  same  day,  instructed  his  banker  to  pay  to  the  official 
manager  the  8502. 

[  363  ]  Mr.  Daniel  and  Mr.  Sargent,  for  the  appellant,  cited  [Bright 

V.  Button  (i),  Burkitt  v.  Ransom  (2),  and  other  cases]. 

Mr.  Malim   and    Mr.  Roxburgh,   for    the   official    manager, 
referred  to  Oordon  v.  Gordon  (a). 

Mr.  Sargent,  in  reply. 

The  Lord  Justice  Turner: 

This  is  a  motion  by  way  of  appeal  against  an  order  of  Vice- 
Chancellor  Stuart,  refusing  a  motion  to  discharge  an  order  of 

(1)  88  E.  E.  126  (3  H.  L.  C.  341).  (3)  19  B.  E.  230  (3  Swan»t  400). 

(2)  70  E.  E,  324  (2  Coll.  400—403). 
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Master  Tinney,  by  which  Mr.  Lacy  has  been  ordered  to  pay  860/.  Lucy's  Cabe. 

The  motion  before  the  Yice-Ghancellor  consisted  of  two  parts — 

one  to  discharge  the  Master's  order  directing  the  payment,  the 

other  for  leave  to  appeal  from  the  decision  of  the  Master  placing 

the  name  of  Mr.  Lucy  upon  the  list  of  contributories.    The  case 

appears  to  be  this :  In  November,  1851,  according  to  the  law  as  it 

then  stood,  Lucy  was  Uable  to  be  placed  as  a  contributory  upon 

the  list,  and  his  name  was  accordingly  so  placed  on  the  authority 

of  UpJUTs  case.     It  remained  there  till  May,  1852,  when  a  proposal 

on  the  part  of  Mr.  Lucy  was  made  that  he  should  pay  860/.,  having 

then  already  paid  100/.,  and  be  released  from  all  future  liability. 

That  proposition  was  assented  to   by  the  official  manager,   and 

ultimately  approved  of  by  the  Master,  on  the  6th  of  July,  1852,  at 

a  meeting  then  held ;  but  in  the  mean  time  a  case  had  been  decided 

in  the  House  of  Lords,  on  the  28th  of  June,  1862,  which  a£fected 

the  law  upon  the  question,  as  laid  down  in  UpJUVs  *case.    In  that      [  *364  ] 

state  of  things,  at  a  meeting  held  on  the  5th  July,  1852,  some  of 

the  contributories,  who  had  been  put  upon  the  list  in  November, 

1851,  were  struck  off  the  list,  on  the  ground  that  the  decision  in 

Bright 8  case  had  altered  the  law  as  laid  down  in  UpJUVs  case,  on 

the  authority  of  which  they  had  been  placed  on  the  list.    It  was, 

liowever,  suggested  that  there  was  not  the  same  reason  for  taking 

3ifr.  Lucy's  name  off  the  list  as  existed  with  respect  to  those  parties 

^vrhose  names  were  taken  off;  and  a  doubt  was  suggested  whether  he 

^vras  not  liable  to  continue  on  the  list,  notwithstanding  the  decision 

ixx  Bright' 8  case.   In  that  state  of  things  Mr.  Lucy  allowed  the  agree- 

izi>ent  or  proposal  originally  made  to  be  proceeded  with,  and  further 

eonfirmed  it  on  the  8th  of  July.    There  matters  rested  till  the  notice 

ygrsi^  given,  on  behalf  of  Mr.  Lucy,  of  the  motion  under  appeal. 

Xt  seems  to  me  that,  whether  the  agreement  of  the  5th  of  July 

ou^lit,  as  has  been   argued,   to  be  held  to  relate  back  to  the 

tx-i^-nsaction  of  the  16th  of  June,  so  as  to  render  the  agreement 

^^^bioh  was  made  complete  before  the  decision  in  BrighVs  case,  or 

no^,    there  was  a  question — a  doubt — on  the  5th  of  July,  1852, 

vrlx^^l^^f  Mr.  Lucy  was  or  was  not  entitled  to  be  released  from 

I  j^bxUty  on  the  authority  of  Bright' 8  case.    Mr.  Lucy  thought  there 

.^^^^^  £iiich  a  question,  and  agreed  to  compromise  it.    It  is  now  said 

tb^i  i^liere  was  in  truth  no  such  question,  and  that  Mr.  Lucy' 8  case 

£a.ll0      directly  within    the    authority   of  Brighf8    case.    Without 

^^^f dis^S  that  point,  I  think  it  sufficient  to  say  that  Mr.  Lucy, 

^c-b^n   Ize  entered  into  the  agreement,  thought,  and  that  all  parties 
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LucT'8  Cask,  then  thought,  that  there  was  a  question.   Otherwise  no  compromiae 

would  be  good,  if  it  ultimately  turned  out  that  there  was  no  doubt 

upon  the  point  which  was  made  the  subject  of  compromise.    It  is 

[  •^es  ]       suflBcient  if  the  parties  bond  fide  consider  *that  there  is  a  question 

to  be  decided  between  them(l). 

As  to  the  application  for  leave  to  appeal,  no  doubt  a  case  of 
surprise  may  be  made  out  which  may  induce  the  Court  to  indulge 
a  party  by  allowing  him,  after  the  time  prescribed  by  the  Act,  to 
appeal  from  a  decision  of  the  Master.  But  I  do  not  see  that  any 
surprise  upon  Mr.  Lucy  is  made  out.  He  attended  the  meeting 
where  the  question  was  suggested.  The  clerk  of  his  London  agent 
was  present,  whom  he  might  have  consulted  on  the  subject.  He 
either  did  not  think  right  to  do  so,  or  did  so,  and  nevertheless 
considered  it  advisable  to  enter  into  the  agreement.  There  is  no 
case  of  surprise  established. 

The  decision  of  the  Yice-Ghanckllob  is,  in  my  opinion,  correct 
This  appeal  must  be  dismissed  with  costs. 

The  Lord  Justice  Knight  Bruce  concurred. 


1853. 
June  25. 


CHAPMAN  V.  GILBERT. 

(4  D.  M.  &  G.  366—372.) 

[This  was  a  question  arising  upon  the  special  context  of  a  badly  drawn  will 
which  could  scarcely  admit  of  any  practical  application  to  any  other  case.] 


1853. 
June  23. 
July  16. 

Knight 
Bruce, 

TCJHMEB, 

L.JJ. 

[372] 


PENNELL  V.  DEFFELL(2). 

(4  D.  M.  &  G.  372—395 ;  S.  C.  23  L.  J.  Ch.  115 ;  18  Jur.  273 ;  1  W.  B.  239.) 

(1)  When  a  trustee  pays  trust-money  into  a  Bank  to  his  credit  to  a  simple 
account  with  himself,  not  distinguished  in  any  other  manner,  the  debt  thus 
constituted  from  the  Bank  to  him  is  one  which  belongs  as  specificall  j  to  the  j 
trust  as  the  money  would  have  done  had  it  specifically  been  placed  by  the  I 


(1)  See  Naylor  v.  Winch,  24  B.  B. 
227  (1  Sim.  &  St.  565). 

(2)  This  case  was  very  fully  con- 
sidered and  followed  in  In  re  Eallett*$ 
EstaU  (1879)  13  Ch.  Div.  696,  49  L.  J. 
Ch.  415,  42  L.  T.  421  ;  but  the 
application  of  the  rule  in  Clayton's 
case  was  modified  in  that  case  by  the 
Court  of  Appeal  in  accordance  with 
Lord  Justice  Kxioht  Brucb's  opinion 
that  a  trustee  should  be  presumed 
to    have    intended    and    done    what 


was  right.  This  presumption  com* 
monly  presupposes  a  specific  appro* 
priation  of  the  trust  money  in  thid 
banking  aooount  to  the  exdnsion  of 
the  rule  in  Clayton*$  case,  as  between 
trust  money  and  private  money  pail 
into  the  same  account.  Penneil  t, 
Deffell  was  also  cited  in  Lt^Ji  r, 
Kennedy  (1889)  14  App.  Cae.  437,  aii4 
applied  in  Rtnk  of  Ireland  t.  Cayrf 
Spinning  Co.  [1900]  1  Ir.  H.  ^\% 
245.— O.  A.  S. 
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tnutee  in  a  particular  repository,  and  io  remained ;  and  the  oaee  would  not      Pskvsll 
be  Taried  by  the  drcomstanoe  of  the  Bank  holding  also  for  the  trustee,  or  ^' 

owing  also  to  him  money,  in  every  sense  his  own.  Deffbll, 

(2)  In  the  absence  of  evidence  that  a  trustee  intends  to  do  wrong  he  should 
be  deemed  to  have  intended  and  done  what  was  right. 

(3)  The  rule  in  Clayton^  case  (1)  is  applicable  for  the  purpose  of  tracing 
and  identifying  trust-money  whidi  has  been  mixed  by  a  trustee  with  his 
own  money  in  a  banking  account  unless  any  different  special  appropriation 
of  the  payments  is  proved. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Bolls, 
npon  exceptions  and  farther  directions.  The  suit  was  supplemental 
to  onefor  the  administration  *of  the  estate  of  George  Green,  deceased,  [  *373  ] 
late  one  of  the  official  assignees  of  the  Court  of  Bankruptcy,  who 
died  on  the  22nd  of  October,  1849,  intestate.  The  defendants  were 
his  administratrix  and  her  husband. 

Mr.  Green  had  been  appointed  official  assignee  shortly  after  the 
establishment  of  the  Court  of  Bankruptcy ;  and  on  the  decease  of 
Mr.  Follett  (another  official  assignee),  which  took  place  on  the  9th 
of  Jane,  1849,  Mr.  Green  was  appointed  to  be  the  official  assignee 
in  all  the  bankruptcies  in  which  Mr.  Follett  was  at  the  time  of  his 
death  the  official  assignee. 

Mr.  Green  continued  to  be  such  official  assignee  until  the  time  of 
his  death,  when  the  plaintiff  was  appointed  to  be  an  official  assignee 
in  bankruptcies  prosecuted  in  the  Court  of  Bankruptcy,  in  the 
place  of  Mr.  Green.    ♦     ♦     ♦ 

On  his  first  appointment  to  be  such  official  assignee,  Mr.  Green 
opened  in  his  own  name  a  banking  account  with  the  Bank  of  Eng- 
land»  into  which  account  he  paid  all  the  monies  he  received,  whether 
monies  received  by  him  as  such  official  assignee  or  his  own  private 
loonies ;  and  he  continued  such  account  until  the  promulgation  of 
•the  order  in  bankruptcy  of  the  12th  of  November,  1842,  [by  which       [  •374  ] 
official  assignees  were  required  to  pay  any  excess  of  monies  belong- 
ing to  bankrupt  estates  under  their  control  (beyond  an  aggregate  of 
l,O0(X.)  into  the  Bank  of  England,  and  to  transmit  the  Bank's  receipt 
(specifying  full  particulars  of  each  payment)  on  the  same  day  to 
the  office  of  the  accountant  in  bankruptcy]. 

Immediately  after  this  order  was  promulgated,  Mr.  Green  set 
apttrt  his  banking  account  at  the  Bank  of  England  as  the  banker's 
Aoeount  to  be  kept  by  him  as  official  assignee  in  obedience  to  the 
IStli  section  of  the  order;  but  as  the  Bank  of  England  will  not 
open  a  banking  account  with  an  individual  as  a  trustee,  or  in  any 
eli&rBcter  qualifying  his  absolute  title,  Mr.  Green  was  permitted  by 

(1)  15  B.  B.  161  (1  Mer.  672). 
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Pennell 

r. 
Deffell. 

[376] 


[  ♦376  ] 


the  Commissioners  to  keep  his  account  at  the  Bank  without  such 
account  being  headed  "  as  official  assignee." 

By  the  decree  dated  the  7th  of  December,  1850,  it  was  referred 
to  the  Master  to  inquire  and  state  *  *  what  balances  were 
standing  to  the  credit  of  Mr.  Green  in  his  banking  accounts  with 
the  Bank  of  England  and  with  the  London  Joint  Stock  Banking 
Company  respectively,  and  from  what  or  whose  funds  or  monies 
the  same  balances  arose  respectively,  and  under  what  circumstances 
the  same  were  so  standing  to  his  credit  with  the  said  Banks  ;  but  the 
several  inquiries  thereinbefore  directed  were  to  be  without  prejudice 
to  the  rights  of  any  of  the  parties  and  to  any  question  in  the  cause. 

The  Master,  by  his  report,  dated  the  10th  of  January,  1853,  found 
to  the  effect  of  the  foregoing  statement,  and  set  forth  the  accounts 
of  Mr.  Green  with  the  Bank  of  England  and  the  London  Joint  Stock 
Banking  Company,  the  former  upon  the  80th  of  September,  1849 
(the  date  *of  making  up  his  last  quarterly  account),  and  the  latter 
from  the  81st  of  December,  1848,  to  the  day  of  his  death,  in  each  case. 

The  former  account  was  as  follows  : 
Dr,         The  Bank  of  England,  in  Account  with  Mr.  Geo.  Green.  Tr. 


1849.  £    9. 

To  balance  agreed    648    3 


Oct.  3.  Sundries 
Ditto 

4.  Ditto 

5.  Post  Office 
,,   Sundries 

8.  Cash    . 

9.  Sundries 
12.  Same    . 


17.  Sundries 

18.  Ditto 


199  15 

20    8 

180  19 

2  12 

512  16 

7    0 

97  15 

329    8 


1,998  17 

5 

37    6 

0 

126    7 

0 

2,162  10  5 

22.  Sundries       .        .     130  0  0 
,,    London  and  County     44  15  2 

23.  Challis          .        .     121  7  0 


1849. 
Oct.  3.  Hartley 

4.  Atkinson 
„   G.  Assurance  Co, 
,,   Can  trice 
„   Carter 
M   Campbell 
„   Self      . 

5.  Cutten,  Broker 
„   Upton 
„   Inglis  . 


£  s.  r/. 

8  0    0 

6     5    0 

8     5 

57  10 
25     0 

Id  14 
10     0 

21  13 

18  18 
28     4 


£2,458  12    7 


199   10 

0 

8.  Hastings 

25     0 

0 

„    Paterson 

6   15 

2 

9.  Campbell      . 

lO     O 

1) 

10.  Reeves 

8     3 

s 

11.  GiU      . 

50   12 

9 

,,   Adamson      . 

4      4 

10 

15.  Office   . 

18.  Returned  draft 

20.  Miss  Fox     . 

Balance  . 


304 

6 

5 

31 

5 

0 

.     121 

7 

0 

456 

18 

5 

13 

2 

6 

470 

O 

11 

.1,988 

11 

< 

£2,458   12 
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With  respect  to  this  account,  the  Master  foand  that  the  whole  of 
the  monies  respectively  paid  into  and  drawn  out  after  the  80th  of 
September,  1849,  were  monies  respectively  received  by  him  in 
his  official  capacity,  with  the  following  exceptions  only,  viz.  that 
72/.  16«.  M.J  part  of  the  above-mentioned  sum  of  6122. 16s.  Sd,  paid 
in  on  the  6th  of  October,  was  received  by  him  on  his  private 
account;  and  several  sums  of  61.  5<.,  61,  5«.,  *57L  10<.,  252.,  102., 
18/.  18«.,  262.,  62.  15^.  2d.,  812.  5<.,  and  182.  2$.  6d.,  making  in  the 
whole  2022.  Os.  Sd.,  were  drawn  out  and  applied  by  Mr.  Green  on 
his  private  account,  so  that  during  the  period  aforesaid  Mr.  Green 
drew  oat  and  applied  on  his  private  account  1292.  4«.  5(2.  more  than 
he  had  paid  in  from  his  private  resources.  The  Master  also  found 
that  the  sum  of  722.  16^.  9d.  so  paid  in  by  Mr.  Green  from  his 
private  resources  was  drawn  out  by  him  and  applied  on  his  private 
account  in  manner  aforesaid,  and  that  the  whole  balance  or  sum  of 
1,9882.  lU.  8d.,  standing  to  his  credit  with  the  Bank  of  England  at 
his  death,  arose  from  and  formed  part  of  the  several  bankrupts' 
estates  specified  in  a  schedule  to  the  Master's  report. 
The  other  account  was  as  follows : 


PDQfELL 

r. 
Depfsll. 


[  •^77  j 


Ih-.  The  London  Jonrr  Stock  Bakk,  in  Account  with  Geo.  Grekv,  Esq.  Cr, 


ms. 

£ 

«.  d. 

1849. 

£    «.  d. 

Balance 

.     642 

15    7 

Jan.  11.  G.  G. 

.      89  11     3 

Mar.    5.  Cash. 

.     210 

0    0 

Feb.    2.  Ditto 

.       40    0    0 

Jnne  2S.  Ditto 

.     169 

3  10 

16.  Self    . 

.     100    0    0 

30.  Ditto 

79 

8    0 

Mar.  27.  Fowler 
Apr.  12.  Jones 

23.  Fowler 
May    3.  Jones 
June  16.  G.  G. 

18.  G.  G. 

.       10    0    0 
20    0    0 
10    0    0 
.     250    0    0 
.     100    0    0 
.       20    0    0 

639  11     3 

Balano 

)        .    461  16    2 

£1,101 

7    6 

£1,101     7    5 

Balance 

.    461 

16    2 

Sept.  13.  G.  G. 

.     150    0    0 

July    2.  Interest 

2 

1  10 

28.  Abrahall  . 

6  13    4 

31.  Caah 

.      20 

0    0 

.,  Ditto 

.    219 

0    6 

Sept.    6.  Ditto 

.  1,627 

15    8 

156  13    4 

£2,330  14    2 

Balance 

>       .  2.174    0  10 

£2,330  14    2 
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Pennbll  With  respect  to  this  account,  the  Master  foand  that  the  following 
Depfell.  items,  viz.  642Z.  15«.  Id.,  210L,  21.  U.  lOd.  and  20L  arose  from  Mr. 
[  978  ]  Green's  private  monies :  that  the  item  1692.  3s.  lOd,  was  composed 
of  sums  which,  at  various  times  prior  to  that  date,  Mr.  Green  had 
received  on  account  of  a  Mr.  Denvon's  estate,  and  paid  into  his 
account  at  the  Bank  of  England,  but  had  afterwards  drawn  out  a 
cheque  and  paid  it  to  his  account  with  the  London  Joint  Stock 
Banking  Company. 

With  respect  to  the  item  791.  8s.  similar  circumstances  were 
stated.    The  item  2191.  Os.  6d.  was  found  by  the  Master  to  be 
composed  of  601.  received  by  Mr.  Green  on  account  of  Denvon's 
estate,  and  1692.  Oa.  6d.  received  on  account  of  another  estate,  all 
paid  in  the  first  instance  into  the  account  at  the  Bank  of  England , 
but  drawn  out  by  a  cheque  for  2192.  Os.  6i.,  and  paid  to  his  account 
with  the  London  Joint    Stock  Banking    Company.     The    item 
1,6272.  15m.  6d.  was  composed  of  balances  received  by  Mr.  Green 
from  the  executors  of  Mr.  FoUett  and  from  various   bankrupts* 
estates,  similarly  paid  in  the  first  instance  into  Mr.  Green's  accoont 
at  the  Bank  of  England  and  subsequently  transferred  to  his  account 
with  the  London  Joint  Stock  Banking  Company.      The  Master 
therefore  found,  that  the  balance  or  sum  of  2,1742.  Os.  lOd.  standing 
to  the  credit  of  Mr.  Green  on  his  account  with  the  London  Joint 
Stock  Banking  Company  arose  to  the  extent  of  2,0882.  14s.  8d.^  part 
thereof,  from  monies  received  by  Mr.  Green,  from  and  at  the  d&te 
of  his  death,  due  to  the  estates  which  the  report  specified  ;  and  that 
the  sum  of  852.  6s.  2d.,  residue  of  the  sum  of  2,1742.  Os.  lOd.,  arose 
from  and  formed  part  of  the  private  monies  of  Mr.  Green. 
To  this  report  the  defendant  took  eleven  exceptions,  which    were 
[  •379  ]      allowed  by  the  Master  op  thb  Bolls,  who,  *on  further  directions, 
decided  that  the  balances  of  both  accounts  formed  part   of    the 
general  estate  of  the  testator.    Against  this  decision  the  plaintif[ 
now  appealed. 

Mr.  BoupeU  and  Mr.  Hardy  appeared  in  support    of    the 
appeal. 

Mr.  Boundell  Palmer  and  Mr.  Rogers,  for  the  respondents. 

iLord  Chedworth  v.  Edwards  (1),  Lupton  v.  White  (2),  T€tylor  v, 
P2iimer(3),  Clayton* s  case  (4),  Massey  v.   Banner  (s),   Gardner   v 

(1)  6  E.  B.  212  (8  Vea.  46).  (4)  15  E.  E.  161  (1  Mer.  5T2\ 

(2)  10  B.  IL  94  (15  Vw.  432).  (5)  21  B.  B.  150  (1  J.  &  W^,  241 V 

(3)  16  B.  B  361  (3  M.  ft  S.  662). 
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Rawe{^\  Foley  v.  HUl(^\  Manningford  v.  ToUman(3)^  Pinkettv.      Psvnell 
Wright  (4),  'Trench  v.  HarrUon  (s),  and  many  other  cases  were  cited.]      d«ffei.l. 

Ths  Lobd  Justice  Enioht  Bbuob:  J*iy\%. 

As  in  this  case  (subject  to  the  possible  eflfect  on  oar  minds  of  a 
reply  if  one  shall  be  addressed  to  us)  we  have  arrived  at  a  conclusion 
which  practically,  so  far  as  the  particular  cause  before  us  is  con- 
cerned, approaches  nearly  *that  of  the  Master's  report,  we  have  [  *380  ] 
thoaght  it  right  now  to  state  our  present  opinions ;  and  in  the 
event  of  the  plaintiff's  leading  counsel  desiring,  after  hearing  these, 
to  reply,  he  shall  be  attentively  listened  to,  if  not  on  this  day  on 
some  other  that  may  suit  him  better.  Nor  need  we  assure  him 
of  our  readiness  to  own  if  he  shall  effect  a  change  in  our  views. 
The  matter  stands  thus : 

The  late  Mr.  George  Green,  as  an  official  assignee  in  bank- 
ruptcy, or  in  that  character  and  otherwise,  was  a  trustee  for 
varioos  persons  and  purposes.  The  trusts  thus  reposed  in  him  were 
many,  and  the  persons  interested  respectively  in  them  numerous. 

In  the  course  of  their  performance  he  received  from  time  to 
time  on  account  of  them  respectively  various  sums  of  money,  for 
which,  not  having  discharged  himself  of  them  in  his  lifetime,  he 
was  accountable  at  his  death. 

He  employed  two  banking  establishments  as  his  bankers,  one  the 
Bank  of  England,  the  other  the  London  Joint  Stock  Banking  Com- 
pany.    With  each  severally  he  had  but  one  account,  and  in  each 
instance  the  account  was  kept  with  him  as  a  private  man  merely, 
iMdthout  any  official  designation,  without  any  title  of  a  trust,  with- 
out anything  to  mark  that  he  was  not  alone  interested  in  the 
^.znount  for  the  time  being  due  to  him  upon  it.     On  the  account 
^^n%h  the  Bank  of  England  there  was  a  balance  in  Mr.  Green's 
fA^our  at  his  death  of  1,988/.  lis.  M.     On  the  account  with  the 
Htfondon  Joint  Stock  Bank  there  was  a  balance  then  in  his  favour 
o:f   2,174L  Of.  lOi.    He  died  on  the  22nd  of  October,  1849. 

Soon  afterwards  it  was  alleged  against  his  executors,  but  disputed 
t>y    them,  that  of  these  two  sums  the  whole  *of  the  former  and  the       [  *88i  ] 
g^r-^ft^ter  part  of  the  latter  belonged  specifically  to  the  trusts  that  I 
}^^r^^  mentioned,  exclusively  of  his  general  creditors.    Hence  arose 
.23^£i9    suit,  instituted  in  a  form  not  under  the  circumstances  incorrect, 

^l>    25  B.  B.  214  (2  Sim.  ft  St.  34e).  (4)  69  E.  E.  191  (12  CI.  ft  Fin. 764). 

^^3     SI  E.  E.  14  (2  H.  Lu  C.  26).  (5)  83  R  E.  304  (17  Sim.  111). 

^3>      €6  B.  E.  239  (1  OoU.  670). 
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PsKKELL  on  behalf  of  the  several  persons  interested  in  those  trasts.  The 
Dbffbll.  points  raised  being,  whether  the  whole  or  any  and  what  part  of 
the  balance  at  the  Bank  of  England,  and  the  greater  or  some  and 
what  part  of  the  balance  at  the  London  Joint  Stock  Bank  do  in 
truth  belong  specifically  to  the  trusts,  it  being  certain  that  Mr. 
Green  was,  at  his  death,  accountable  to  the  trusts  in  the  aggregate 
for  an  amount  equal  to  the  amount  claimed,  or  for  more. 

The  Master  upon  a  reference  to  him  has  found  certain  facts.    It 
is  admitted,  on  each  side,  that  some  at  least  of  the  facts  so  found 
are  accurately  found  and  true ;  and  the  only  question  is,  what  are 
the  just  inferences  from  the  undisputed  facts, — what  are  their  legal 
or  what  their  equitable  consequences  ?    In  order  to  answering  this 
question,  it  will  be  convenient,  in  the  first  place,  to  suppose  certain 
cases,  and  come  to  a  conclusion  upon  them.    Thus,  let  me  suppose 
that  the  several  sums  for  which,  as  I  have  said,  Mr.  Green  was 
accountable  at  the  time  of  his  death,  had  been  (that  is  to  say,  that 
the  very  coins  and  the  very  notes  received  by  him  on  account  of 
the  trusts  respectively  had  been)  placed  by  him  together  in  a  par- 
ticular repository — such  as  a  chest — ^mixed  confusedly  together  as 
among  themselves ;  but  in  a  state  of  clear  and  distinct  separation 
from  everything  else,  and  had  so  remained  at  his  death.     It  is,  I 
apprehend,  certain,  that  after  his  death  the  coins  and  notes  thus 
circumstanced  would  not  have  formed  part  of  his  general  assets, 
would  not  have  been  permitted  so  to  be  used ;  but  would  have  been 
specifically  applicable  to  the  purposes  of  the  trusts  on  account  of 
[  •382  ]      which  he  had  received  •them.     Suppose  the  case  that  I  have  just 
suggested  to  be  varied  only  by  the  fact,  that  in  the  same  chest  with 
these  coins  and  notes  Mr.  Green  had  placed  money  of  his  own  (in 
every  sense  his  own),  of  a  known  amount, — had  never  taken  it  out 
again, — but  had  so  mixed  and  blended  it  with  the  rest  of  the  con- 
tents  of  the  chest,  that  the  particular  coins  or  notes  of  which  this 
money  of  his  own  consisted  could  not  be  pointed  out — could  not  be 
identified.    What  difference  would  that  make  ?     None,  as  I  appre* 
hend,  except  (if  it  is  an  exception)  that  his  executors  would  possibly 
be  entitled  to  receive  from  the  contents  of  the  repository  an  amount 
equal  to  the  ascertained  amount  of  the  money  in  every  sense  his 
own,  so  mixed  by  himself  with  the  other  money.    But  not  in  either 
case,  as  I  conceive,  would  the  blending  together  of  the  trust  monies, 
however  confusedly,  be  of  any  moment  as  between  the  various  cestuis 
que  trustent  on  the  one  hand,  and  the  executors  as  representing 
the  general  creditors  on  the  other. 
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Let  it  be  imagined  that  in  the  second  case  supposed,  Mr.  Green,  pbmnkll 
after  mixing  the  known  amount  of  money  of  his  own  with  the  trust  dsffill. 
monies,  had  taken  from  the  repository  a  sum  for  his  own  private 
purposes,  and  it  could  not  be  ascertained  whether  in  fact  the  specific 
coins  and  notes,  forming  it,  included  or  consisted  of  those  or  any 
of  those  which  were,  in  every  sense,  his  own  specifically,  what 
would  be  the  consequence  ?  I  apprehend  that,  in  equity  at  least, 
if  not  at  law  also,  what  he  so  took  would  be  solely  or  primarily 
ascribed  to  those  contents  of  the  repository  which  were  in  every 
sense  his  own.  He  would,  in  the  absence  of  evidence  that  he 
intended  a  wrong,  be  deemed  to  have  intended  and  done  what  was 
right ;  and  if  the  act  could  not  in  that  way  be  wholly  justified,  it 
would  be  deemed  to  have  been  just  to  the  utmost  amount' possible. 
If  these  propositions,  which  I  believe  to  be  ^founded  in  principle,  [  *388  ] 
and  supported  by  authorities  cited  during  the  argument  as  well  as 
bj  others,  are  true,  can  the  plaintiff  be  wholly  wrong  in  his  actual 
contention  ?    I  apprehend  not. 

In  the  first  place,  we  are  not  embarrassed  with  any  statutory  ques- 
tion  of  order  and  disposition  or  reputed  ownership.  Such  considera- 
tions are  out  of  the  case.    In  the  next  place,  there  is  here  no 
dispute  with  either  of  the  two  banking  establishments — each  is 
indifferent  to  the  contest ;  nor  is  there  any  dispute  among  those 
whose  interests  are  represented  by  the  plaintiff.     The  controversy 
is  merely  between  them  (agreeing  and  acting  together)  on  one  side, 
and  the  executors  as  representing  the  general  creditors  of  Mr.  Green 
on  the  other ;  nor  do  the  executors  deny  that  if  the  plaintiff  is 
wholly  wrong  in  his  specific  claim,  those  whose  interests  he  repre- 
sente  are  general  creditors  of  Mr.  Green  for  an  amount  equal  to  the 
balance  at  the  Bank  of  England,  and  a  further  amount  equal  to  as 
much  as  the  plaintiff  claims  of  the  balance  at  the  other  Bank. 
When  a  trustee  pays  trust  money  into  a  Bank  to  his  credit,  the 
accoimt  being  a  simple  account  with  himself,  not  marked  or  dis- 
tinguished in  any  other  manner,  the  debt  thus  constituted  from 
the  Bank  to  him  is  one  which,  as  long  as  it  remains  due,  belongs 
specifically  to  the  trust  as  much  and  as  effectually  as  the  money  so 
paid  would  have'done,  had  it  specifically  been  placed  by  the  trustee  in 
a  particular  repository  and  so  remaiaed  :  that  is  to  say,  if  the  specific 
debt  shall  be  claimed  on  behalf  of  the  cestuis  que  trustent,  it  must 
be  deemed  specifically  theirs,  as  between  the  trustee  and  his  execu- 
tors and  the  general  creditors  after  his  death  on  one  hand  and  the 
trust  on  the  other.    Whether  the  cestuis  que  trustent  are  bound  to 
IL.B. — VOL.  on.  12 


178  1859.    CH.    4  D.  M.  A;  G.  883—386.  [b.r, 

Pbnksll     take  to  the  debt, — whether  the  deposit  was  a  breach  of  trust,  ib  a 

DsFFSLL.     different  question. 
[  384  ]  This  state  of  things  would  not,  I  apprehend,  be  varied  by  the 

circumstance  of  the  Bank  holding  also  for  the  trustee,  or  owing  also 
to  him,  money  in  every  sense  his  own.    It  may  be,  however,  and  as 
I  think  is  true,  that  cheques  drawn  by  the  trustee  in  a  general 
manner  upon  the  Bank,  would  for  every  purpose  be  ascribed  and 
affect  the  account  in  the  mode  explained  and  laid  down  by  Sir  W. 
Grant,  in  ClaytorCs  case.      The  principles  there  stated  would,  I 
conceive,  be  applicable,  notwithstanding  the  different  nature  aud 
character  of  the  sums  forming  together  the  balance  due  from  the 
Bank  to  the  trustee,  whatever  the  purposes  and  objects  of  the 
cheques.    Supposing,  however,  the  Bank  to  apprise  the  customer, 
or  the  customer  to  apprise  the  Bank,  contemporaneously  or  with  due 
dispatch  of  an  intention  to  ascribe  and  apply  a  cheque,  in  a  manner 
out  of  the  ordinary  course,  that,  possibly,  might  make  a  difference 
or  raise  a  question ;  but  a  difference  not  here  material,  for  not  here 
existing,  nor  a  question  here  arising.    For  the  actual  circumstances 
of  the  present  case  are  thus :  With  regard  to  the  balance  at  the 
Bank  of  England,  the  account  with  that  establishment  may,  for 
every  present  purpose,  be  considered  as  commencing,  on  one  side, 
with  the  sum  of  648L  8s.  8<2.  credited  to  Mr.  Green  on  the  80th  of 
September,  1849,  which  was  clearly  trust  money  ;  and,  on  the  other, 
with  the  8{.  debited  to  him  on  the  Srd  of  October  following.     That 
and  the  sums  afterwards  debited  to  him  in  the  account  appear  to 
amount  together  to  470Z.  0<.  Hi.,  and  must,  I  am  apprehensive,  be 
considered  as  general  and  not  expressly  appropriated  drafts,  and, 
upon  the  principle  of  Clayton's  case,  be  set  against  and  accordingly 
reduce  the  6482.  8s.  8d.  as  the  earliest  item  of  credit.    The  conse- 
quence is,  I  think,  that  a  sum  of  72L  6s.  %d.  mentioned  in  the  report, 
being  the  only  part  of  the  items  of  credit  which,  not  specifically 
belonging  to  some  trust,  was  in  every  sense  Mr.  Green's  own,  most 

[  *385  ]  be  deducted  in  ^favour  of  the  defendants  from  the  balance  of 
1,9882.  lis.  8d.  so  as  to  leave  of  that  only  1,916/.  5s.  M.  applic- 
able specifically  to  the  demands  of  those  or  some  of  those  wliom 
the  plaintiff  represents  on  the  record. 

With  respect  to  the  balance  at  the  Bank  of  the  London  Joint 
Stock  Banking  Company,  the  account  with  that  Company  may,  for 
every  purpose  at  present  material,  be  considered  as  commencing  on 
one  side  with  the  item  of  642Z.  16s.  7d.,  standing  to  Mr.  Greenes 
credit  at  the  end  of  the  year  1848 ;  and,  on  the  other,  with  the 
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89^  11#.  3d.  debited  to  him  on  the  11th  of  January,  1849.  That,  Fbxxell 
and  the  other  items  of  debit  against  him,  appear  to  be  general  dbffkll. 
drafts,  and  to  amount  together  to  796/.  is.  Id.,  from  which  sum 
being  deducted  the  642/.  15b.  7^.,  the  earliest  item  of  credit,  there 
remains  an  amount  of  153/.  9<.  Od.  to  be  applied  in  reducing  the 
21(M.  forming  the  second  item  of  credit,  by  which  means  that  item 
becomes  diminished  to  56/.  lis.  Od.,  and  that  sum  of  56/.  lis.  Od., 
the  plaintiff  is  not,  and  the  defendants  are  specifically,  entitled  to. 
So  likewise  the  2/.  Is.  lOd.,  and  the  20/.  belong  to  the  defendants  and 
not  to  the  plaintiff.  But  to  the  residue,  namely,  to  2,095/.  6$.  Od. 
of  the  balance  of  2,174/.  Oa.  lOd.,  the  plaintiff  is,  I  apprehend, 
entitled  specifically  against  the  defendants,  upon  the  unquestioned 
facts  found  by  the  report. 

The  Master's  conclusions,  therefore,  are  practically,  I  conceive, 
to  be  but  slightly  departed  from ;  and  I  have  said  to  what  extent. 
As  to  the  exceptions,  I  had  rather  neither  allow  nor  overrule  any 
of  them,  but  make  upon  them  and  the  further  directions,  the 
declaration  and  order  proper  to  be  made. 

It  has  been  urged,  that  to  assent  to  Sir  6.  Bose's  conclusions  iu 
any  degree,  whether  practically  or  theoretically,  *  will  be  to  contravene       [  *386  ] 
some  expressions  of  opinion  attributed,  and  probably  with  correct- 
ness attributed,  to  Lord  Eldon  in  the  case  of  Maasey  v.  Banner  (1). 
I  am  not,  however,  satisfied  that  those  expressions  ought  to  be 
understood  and  applied,  as  the  counsel  for  the  defendants  here  have 
eontended.    Certainly,  I  may  assert  my  belief  of  this,  that  had  the 
present  cause  been  before  that  most  eminent  Judge,  in  the  circum- 
stances in  which  it  is  before  us,  he  would  have  decided  it,  as  I  have 
stated  that  in  my  opinion  it  ought  to  be  decided.     Had  I  thought 
otherwise,  I  should,  to  say  the  least,  have  hesitated  much  and  long 
before  concluding  to  any  extent  in  the  plaintiff's  favour — well 
kzxowing  how  very  little  is  the  chance  that  a  man  has  of  being  right 
^rlio,  on  a  point  of  law  or  equity,  differs  from  Lord  Eldon. 

XiBS  Lord  Justice  Tubneb  : 

Oeorge  Green  the  testator,  whose  estate  is  in  the  course  of 
A^xxxinistration  in  this  suit,  was  ofiScial  assignee  under  several 
bankruptcies,  and  was  also  assignee  or  trustee  under  several  insol- 
V'exsici^  and  of  several  partnership  estates,  in  cases  in  which  one  or 
ixior^^  but  not  all  the  partners  had  become  bankrupt.  He  died  on 
tb^  22Dd  of  October,  1849.  William  Pennell,  the  plaintiff  in  this 
(1)  21  E.  E/150  (1  J.  ft  W.  241). 
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Pennbll     suit,  has  succeeded  him  in  all  or  most  of  his  offices  ot  assignee  and 

Dbffell.  trustee,  and  he  claims  to  be  entitled  to  certain  balances  which  at 
the  time  of  Green's  death  were  standing  to  his  credit  in  account 
with  his  bankers,  upon  the  ground  that  such  balances  belonged 
to  estates  of  which  Green  was  and  the  plaintiff  now  is  assignee 
or  trustee.    No  objection  was  made  to  the  title  of  the  plaintiff  to 

[  *387  ]  maintain  this  claim,  and  after  the  decision  of  Lord  Cottenham  *in 
Oreen  v.  Weston  (i),  I  think  that  such  an  objection,  if  made,  could 
not  have  been  supported. 

The  testator  George  Green  had  two  banking  accounts ;  one  with 
the  Bank  of  England,  the  other  with  the  London  Joint  Stock  Bank. 
To  each  of  these  accounts  he  was  in  the  habit  of  paying  in  monies 
belonging  to  the  estates  which  he  represented,  and  also  monies 
which  belonged  to  himself  individually;  and  upon  each  of  these 
accounts  he  was  in  the  habit  of  drawing,  both  on  account  of  the 
estates  which  he  represented,  and  on  his  own  private  and  individual 
account.     Upon  each  of  these  accounts  there  was  a  balance  in  his 
favour  at  the  time  of  his  death.    In  one  respect  there  seems  to  have 
been  a  distinction  between  the  two  accounts.     The  account  with  the 
London  Joint  Stock  Bank  appears  to  have  contained  no  receipts  or 
payments  on  account  of  estates  of  which  Green  was  official  assignee 
under  bankruptcies:  and  the  account  with  the  Bank  of  England 
appears  to  have  consisted  mainly  of  receipts  and  payments  on 
account  of  those  estates ;  but  I  do  not  think  it  necessary  to  parsae 
this  distinction.     It  is  sufficient  for  the  present  purpose  to  observe, 
that  each  of  the  accounts  embraced  monies  paid  in  and  drawn  out 
by  Green,  partly  on  account  of  the  estates  which  he  represented » 
and  partly  on  his  own  private  and  individual  account 

The  balance  due  to  Green  at  the  time  of  his  death  on  his  aooonnt 
with  the  Bank  of  England  amounted  to  1,988L  lU.  8<i.,  and  the 
balance  due  to  him  at  the  time  of  his  death  on  his  account  with  the 
London  Joint  Stock  Bank  amounted  to  2,174Z.  Ob.  lOd, ;  and  these 
balances  form  the  subject  of  the  present  contention.    Inquiries 

[  *388  ]  ""having  been  directed  by  the  decree  upon  the  subject  of  these 
balances,  the  Master  by  his  report  found  that  the  whole  of  the 
1,988Z.  lU.  8d.,  the  balance  on  the  Bank  of  England  accoont,  and 
2,0882. 148.  fti.,  part  of  the  2,174Z.  0<.  lOi.,  the  balance  on  the  London 
Joint  Stock  [Bank]  account,  belonged  to  the  estates  represented  by 

(1)  3  My.  ft  Cr.  386 ;  recovery  by     of  a  previoiiB  assignee  under  ^e  saxne 
official  assignee  of  assets  of  a  bank-      bankruptcy, 
rapt  from  the  personal  representatives 
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Green  as  assignee  or  tmstee ;  but  this  report  having  been  excepted     Pkmxkll 

to,  the  Master  of  the  Bolls,  upon  hearing  the  exceptions,  decided      deppbll. 

that  the  whole  of  the  1,9882.  lU.  8d.,  the  balance  of  the  Bankt>f 

£ngland  account,  and  the  whole  of  the  2,174/.  Os.  lOd.,  the  balance  of 

the  London  Joint  Stock  Bank  account,  belonged  to  and  formed  part 

of  the  general  estate  of  Green.    The  conclusion  at  which  the  Master 

OF  THB  Bolls  has  arrived  rests  upon  the  ground,  that  the  monies 

belonging  to  the  estates  represented  by  Green  cannot  be  followed 

into  the  banking  accounts ;  and  the  first  question  which  we  have  to 

consider  upon  this  appeal  is,  whether  that  conclusion  is  well  founded. 

It  is,  I  apprehend,  an  undoubted  principle  of  this  Court,  that  as 

between  cestui  que  trust  and  trustee,  and  all  parties  claiming  under 

the  trustee,  otherwise  than  by  purchase  for  valuable  consideration 

without  notice,  all  property  belonging  to  a  trust,  however  much  it 

may  be  changed  or  altered  in  its  nature  or  character,  and  all  the 

froit  of  such  property,  whether  in  its  original  or  in  its  altered  state, 

continues  to  be  subject  to  or  affected  by  the  trust ;  and  from  this 

principle  I  do  not  understand  the  Master  of  the  Bolls  to  have  in 

any  degree  dissented.    Several  cases  illustrating  the  principle  were 

cited  in  the  argument,  but  perhaps  it  cannot  be  better  illustrated 

than  by  referring  to  a  case  of  familiar,  almost  daily  occurrence,  the 

ease  of  trust  monies  employed  in  trade.    An  executor  of  a  deceased 

partner  continues  his  capital  in  the  trade  with  the  concurrence  of 

the  surviving  partners,  *and  carries  on  the  trade  with  them.    The       [  *389  ] 

very  capital  itself  may  consist  only  of  the  balance  which  at  the 

death  of  the  partner  was  due  to  him  on  the  result  of  the  partner- 

sliip  account.    That  capital  may  have  no  existence  but  in  the  stock 

io  trade  and  debts  of  the  partnership.    The  stock  in  trade  and 

debts  may  undergo  a  continual  course  of  change  and  fluctuation, 

and  yet  this  Court  follows  the  trust  capital  throughout  all  its  rami- 

fic^sttions,  and  gives  to  the  beneficiaries  of  the  deceased  partner's 

estate  the  fruits  derived  from  that  capital,  so  continually  altered  and 

elianged.    We  have  here,  I  think,  the  most  perfect  instance  of  the 

extent  to  which  the  doctrine  of  following  trust  property  lias  been 

carried  by  the  Court,  an  instance,  too,  which  exemplifies  the 

difficulties  with  which  the  Court  has  felt  bound  to  grapple  for  the 

pojrpoee  of  carrying  out  that  doctrine,  for  nothing  can  be  more 

difficult,  nothing  more  inconvenient  than  to  follow  out  such  a  case 

to  it0  results. 

Sot  of  course  in  those  cases  as  in  other  cases  the  property  which  is 
tbe  BT[Mhject  of  the  trust  must  in  some  manner  be  ascertained ;  and  it  is 
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Pennell      upon  this  p6int  of  the  supposed  impossibility  of  ascertaining  what 
Deffell.     portion  of  the  balances  at  the  bankers*  belonged  to  the  trost,  and 
what  portion  to  the  separate  estate  of  Green,  the  judgment  of  the 
Master  of  the  Bolls  in  this  case  has  proceeded.     These  balances, 
it  is  said,  are  derived  from  two  sources,  the  trust  estate  and  the 
private  estate.    How  is  it  to  be  ascertained  what  portion  of  them  is 
derived  from  one  source,  and  what  portion  from  the  other  ?    Is  it, 
I  would  ask,  more  difficult  to  ascertain  this  than  to  ascertain  what 
part  of  the  profits  of  a  partnership  are  to  be  attiibuted  to  the  capital 
of  a  deceased  partner,  with  the  superadded  difficulty,  perhaps,  ot 
portions  of  that  capital  having  been  from  time  to  time  drawn  out  ? 
It  may  be  said,  that  in  the  case  to  which  I  have  referred,  the  Court 
[  *390  ]      has  a  substratum  on  which  to  proceed, — the  ascertained  ^amount 
of  the  deceased  partner^s  share;  but  is  there  not  equally  a  sub- 
stratum in  the  case  before  us,  in  the  amount  of  the  trust  monies 
paid  into  the  banking-house  ?    Again,  it  may  be  said,  that  in  the 
case  to  which  I  have  referred  there  are  rules  and  principles  by 
which   this  Court  is  guided,  in  detei*mining  what  belongs  to  the 
estates  of  deceased  partners — rules  and  principles  which  are  not 
even  yet,  perhaps,  clearly  settled  and  defined ;  but  before  we  part 
with  this  question  upon  that  ground,  we  must  inquire  whether 
there  are  not  also  rules  and  principles  by  which  this  Court  may  be 
guided  in  determining  what,  in  such  a  case  as  the  present,  belongs 
to  the  trust  estate. 

In  order  to  test  the  question,  whether  it  be  true  that  it  cannot  be 
ascertained  what  portion  of  the  balances  at  the  bankers'  belonged 
to  the  trust  estate,  let  us  simplify  the  case.     Suppose  a  trustee 
pays  into  a  Bank  monies  belonging  to  his  trust  to  an  account 
not  marked  or  distinguished  as  a  trust  account,  and  pays  in  no 
other  monies,  could  it  for  one  moment  be  denied,  that  the  monies 
standing  to  the  account  of  the  debt  due  from  the  bankers  arising 
from  the  monies  so  paid  in  would  belong  to  the  trust  and  not  to 
the  private  estate  of  the  trustee  ?     Then  suppose  the  trustee  subse- 
quently pays  in  monies  of  his  own,  not  belonging  to  the  trust,  t^ 
the  same  account.    Would  the  character  of  the  monies  which  he  had 
before  paid  in — of  the  debt  which  had  before  accrued — be  altered? 
Again,  suppose  the  trustee,  instead  of  subsequently  paying  monies 
into  the  Bank,  draws  out  part  of  the  trust  monies  which  he  has 
before  paid  in,  would  the  remainder  of  those  monies  and  of  the 
debt  contracted  in  respect  of  them  lose  their  trust  character  ?     Then, 
can  the  circumstance  of  the  account  consisting  of  a  continued  series! 
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of  monies  paid  in  and  drawn  out  alter  the  principle  ?  It  may  indeed  PBmnLL 
increase  the  difficulty  of  ascertaining  *what  belongs  to  the'trust,  but  deitbll. 
I  can  see  no  possible  ground  on  which  it  can  affect  the  principle.  [  ^S9i  ] 

We  must  see,  however,  whether  the  law  does  not  furnish  the 
means  of  meeting  even  the  difficulty  arising  from  such  a  continued 
senes  of  monies  paid  in  and  drawn  out.  I  think  that  it  does.  I 
take  it  to  be  now  well  settled,  that  monies  drawn  out  on  a  banking 
account  are  to  be  applied  to  the  earlier  items  on  the  opposite  of  the 
account.  By  every  payment  which  he  makes,  the  banker  discharges 
so  much  of  the  debt  which  he  first  contracted.  If  that  debt  arose 
from  trust  monies  paid  in  by  the  customer,  so  much  of  those  trust 
monies  is  paid  off,  and  unless  otherwise  invested  on  account  of  the 
trust,  falls  into  the  customer's  general  estate  and  is  lost  to  the 
trust,  because  it  cannot  be  distinguished  from  the  general  estate  of 
which  it  has  become  part  If,  on  the  other  hand,  the  earliest  debt 
due  from  the  banker  arose  from  the  customer's  own  monies  paid  in 
by  him,  that  debt  is  pro  tanto  discharged,  and  the  trust  monies 
subsequently  paid  in  remain  unaffected.  The  same  principle  runs 
through  the  whole  account ;  each  sum  drawn  out  goes  to  discharge 
the  earliest  debt  due  from  the  banker  which  is  remaining  unpaid ; 
and  thus,  when  it  is  ascertained  what  monies  have  been  paid  in 
belonging  to  the  trust,  it  becomes  clear  to  what  portion  of  the 
baUnce  which  remains  the  trust  estate  is  entitled. 

These  are  the  principles  which  in  my  opinion — concurring  fully 
in  that  of  my  learned  brother — are  to  be  applied  to  such  a  case  as 
the  present.  They  are  plain  and  simple,  and  furnish,  as  it  seems 
to  me,  a  ready  solution  to  all  the  difficulties  which  can  present 
themselves.  They  are  the  principles  which  govern  all  other 
acconnts,  and  I  can  see  no  reason  why  they  should  not  be  held 
applicable  to  the  accounts  before  us. 

I  cannot,  therefore,  concur  in  the  conclusion  at  which  the  Mastbb  [  392  j 
OF  THE  Bolls  has  arrived,  that  these  balances  belong  wholly  to  the 
estate  of  Green.  With  deference  to  the  Master  of  the  Bolls  I  do 
not  think  that  the  case  of  Ma$$ey  v.  Banner  (l),  on  which  he  has 
mainly  relied,  supports  the  conclusion  at  which  he  has  arrived. 
That  ease,  as  I  understand  it,  establishes  no  more  than  this, 
that  a  trustee  who  pays  in  monies  to  his  own  account  at  his 
bankers'  is  liable  to  his  cestuis  que  trustent  for  the  monies  which  he 
has  so  paid  in,  as  he  well  may  be.  He  has  no  right  to  mix  the 
trust  monies  with  his  own,  or  to  subject  his  cestuis  que  trustent  to 

(1)  21  R  E.  160  (IJ.  &  W.  241). 
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Pennell  the  difficulty  of  separating  them.  It  is  one  thing  however  to  say 
Deffell.  ^bat  the  trustee  is  liable  for  monies  so  paid  in,  and  another  that  the 
eestuis  que  trust  are  not  entitled  to  the  benefit  of  separating  the  trust 
monies,  if  it  be  in  their  power  to  do  so.  The  case  indeed  contains 
some  observations,  which,  as  I  read  them,  are  in  direct  opposition 
to  the  conclusion  of  the  Masteb  of  the  Bolls.  Thus  Lord  Eldon 
Bays  (i),  "  See  what  the  consequence  is :  If  he  had  paid  the  sums  in 
question  to  the  account  of  his  sister's  estate,  and  the  bankers  had 
then  become  bankrupts,  undoubtedly  the  trustees  would  have  been 
entitled  to  prove  the  sum  against  them.  Even  now  that  it  is 
standing  in  his  name,  the  trustees  might  be  entitled  to  prove  it,  by 
his  confession,  that  it  belonged  to  his  sister's  estate,  and  then  they 
would  be  in  the  same  situation."  If  this  right  of  proof  would  exist 
upon  the  admission  of  the  trustee,  it  can  hardly,  I  think,  be  said 
that  it  could  not  be  established  by  evidence  against  him  in  a  case 
where  there  is  no  bankruptcy,  and  therefore  no  question  of  order 
and  disposition. 
[  ♦393  ]  The  case  of  Foley  v.  Hill  (2)  was  also  relied  upon  on  *the  part  of 

the  respondents,  but  that  case  again  is  perfectly  distinct  from  the 
present.  The  question  there  was  between  the  banker  and  the 
customer,  not  as  in  the  present  case  between  the  customer  and 
his  eestuis  que  trustent.  The  case  establishes  merely  that  the 
relation  of  trustee  and  cestui  que  trust  does  not  exist  between 
bankers  and  their  customers,  and  does  not  at  all  affect  the  question 
on  which  the  present  case  depends,  viz.  what  are  the  rights  of 
the  eestuis  que  trustent  of  the  customer  against  the  customer, 
their  trustee? 

These  are  the  grounds  upon  which  I  find  myself  unable  to  concur 
in  the  opinion  of  the  Master  of  the  Bolls.  I  differ  also  from  the 
opinion  of  the  Master,  and  it  will  be  right  also  to  state  the  grounds 
on  which  I  differ  from  his  opinion. 

The  Master's  opinion  appears  by  his  report  to  be  founded  upon 
this  principle — that  the  sums  drawn  out  by  Green  on  his  private 
account  ought  to  be  attributed  to  the  sums  paid  in  by  him  on  that 
account,  without  reference  to  the  order  in  which  the  sums  were 
paid  in  or  drawn  out,  and  the  case  of  Pinkett  v.  Wiight  (3)  was  cited 
in  support  of  that  principle ;  but  the  case  of  Pinkett  v.  Wright^  in 
which  I  fully  concur,  is  I  think  materially  distinguishable  from  the 
present.     Pinkett  v.  Wright  was  the  simple  case  of  a  person  having 

(1)  21  E.  R.  p.  156  (1  J.  &  W.  249).  (3)  69  E.  E.  191  (2  Hare.  120;  aff. 

(•2)  81  E.  E.  14  (2  H.  L.  C.  28).  12  CI.  &  Fiu.  764). 
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shares  in  his  own  right  and  also  as  a  trustee,  and  selling  some  of     Psnvkll 

the  shares,  and  the  Coubt  held  that  the  shares  which  were  sold  must     DKFrsLL. 

be  taken  to  be  those  to  which  the  party  was  entitled  in  his  own 

right.     There  was  no  course  of  dealing,  no  bankruptcy  account  to 

be  considered  in  the  case  of  Pinkett  v.  Wright    Now  Green  opened 

and  kept  these  banking  accounts  upon  the  usual  footing,  and  *the      [  *394  ] 

plaintiff,  taking  the  benefit  of  the  accounts,  cannot,  as  I  think,  be 

entitled  to  alter  their  character.    Adopting  them  for  the  purpose  of 

establishing  his  demand  against  Green's  estate  he  must,  I  think, 

adopt  them  with  all  their  incidents,  one  of  which  is  that  the  monies 

drawn  out  are  to  be  applied  to  the  monies  first  paid  in.    Upon  any 

other  footing  this  consequence  would  follow,  that  a  debt  which  had 

been  extinguished  at  law  by  the  course  of  payment  would  be  revived 

in  equity  by  an  alteration  in  that  course.    Indeed  it  would  follow 

that  in  all  cases  where  trust  monies  were  paid  by  a  trustee  into  a 

Bank  to  his  own   private  account,  they  must  be  held  to  have 

remained  there  so  long  as  the  trustee  may  have  had  monies  of  his 

own  in  the  Bank  to  answer  his  drafts,  whatever  may  have  been  the 

dealings  upon  the  account  and  however  long  it  may  have  continued. 

To  apply  the  principle  of  Pinkett  v.  Wright  to  such  a  case  as  the 

present  was,  in  my  opinion,  an  unwarrantable  extension  of  that 

principle,  and  certainly  it  would  be  attended  with  the   greatest 

inconvenience. 

I  may  remark,  further,  that  the  conclusion  at  which  we  have 

arriyed  in  this  case  seems  to  me  to  be  in  conformity  with  the  view 

of  Lord  Eldon  to  be  collected  from  the  case  of  Lord  Chedworth  y. 

Edwards  0).   In  that  case  Lord  Eldon,  in  the  first  instance,  granted 

the  injunction  as  to  the  monies  in  the  Bank,  but  afterwards,  upon 

more  mature  deliberation,  he  refused  that  part  of  the  injunction, 

and  the  ground  on  which  he  refused  it  was  that  the  last  payment, 

meaning  as  appears  clearly  by  the  context  the  last  payment  into  the 

Bank,  had  been  made  two  years  ago,  thus  indicating  that  had  the 

last  payment  into  the  Bank  been  recent,  so  that  it  could  have  been 

inferred  that  the  monies  remained  there,  he  would  have  maintained 

^that  part  of  the  injunction  also.     After  this  indication  of  his      [  *395  ] 

opinion  I  feel  no  doubt  that  Lord  Eldon  would  in  the  case  before 

as  have  gone  at  least  as  far  as  we  have  gone.    My  only  doubt  is, 

whether  he  would  not  have  gone  much  further.    I  am  therefore 

also  of  opinion  that  this  order  must  be  reversed,  and  that  the  true 

result  of  the  case  is  that  which  my  learned  brother  has  expressed. 

(1)  6  R.  R.  212  (8  Ves.  46). 
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1863.  TUCKER  V.  HERNAMAN  (1). 

Julv  18. 
JL  (4  D.  M.  &  G.  395—404 ;  S.  C.  22  L.  J.  Oh.  791 ;  17  Jur.  723.) 

Bruo^  ^^  uncertificated  bankrupt  carried  on  business  for  several  years  after  his 

Turn  BR,  bankruptcy  with  the  knowledge  of  his  assignees  and  of  others  who  were  his 

L.JJ.  creditors  at  the  time  of  the  bankruptcy.    He  died  possessed  of  oonsiderabie 

[  395  ]  property.    On  a  claim  filed  by  one  of  his  executors  against  the  other  and 

the  official  assignee  under  the  bankruptcy :  Held,  that  the  creditors  subse- 
quent to  the  bankruptcy  were  entitled  to  priority  over  the  former  creditors, 
and  that  the  estate  ought  to  be  administered  in  Chancery. 

The  official  assignee,  who  appealed  against  a  decree  to  that  effect,  was 
ordered  to  pay  personally  the  costs  of  the  appeal. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart. 
[The  facts  were  as  follows.] 

A  solicitor  named  Elswood  became  bankrupt  in  1815,  at  Cbard, 
in  Somersetshire,  and  never  obtained  his  certificate.    In  1817  he 
went  to  Bungay,  in  Suffolk,  and  practised  as  a  solicitor  there  till 
1852,  with  the  knowledge  of  some  of  his  creditors,  including  his 
assignees.  He  died  in  1852,  leaving  considerable  property,  and  having 
made  a  will.     An  official  assignee,  who  had  recently  been  appointed 
under  the  Lankruptcy,  claimed  the  right  of  distributing  the  bank- 
rupt's estate  among  the  creditors,  whereupon  one  of  the  executors, 
who  differed  from  the  other  as  to  the  course  to  be  taken,  filed  a 
[  *396  ]      claim  against  the  latter  and  the  official  assignee  to  have  the  ^assets 
administered  in  Chancery,  and  the  Yicb-Chancellor,  by  the  order 
under  appeal,  declared  that  the  subsequent  creditors  were  entitled  to 
be  paid  in  the  first  place  out  of  the  bankrupt's  estate,  and  directed 
accounts  to  be  taken  of  the  real  and  personal  estate  of  the  teatatoT. 

The  official  assignee  appealed. 

Mr.  Bacon  and  Mr.  Schomberg,  for  the  plaintiff,  [relied  on 
Troughton  v.  Gitley  (2)]. 

[  397  ]  Mr.  Rolt  and  Mr.  J.  V.  Prior,  for  the  appellant,  the  official 

assignee : 

The  assets  of  an  uncertificated  bankrupt  belong  to  his  assignees, 
and  not  to  his  executors,  who  can  have  no  higher  right  than  him- 
self. Whatever  may  be  the  equities  according  to  which  the  assignee 
is  bound  to  distribute  these  assets  in  the  due  execution  of  his  trust, 
that  trust  is  one  subject  not  to  the  control  of  the  Court  of  Chancery, 
but  to  that  of  a  special  jurisdiction  constituted  for  the  purpose.     T  ne 

(1)  Meggy  v.  The  Imperial  Discount  [1S94]  2  a  B.  393,  63  L.  J.  Q.  B.  M»;. 

Co,,  Ltd.  (1878)  3  Q.  B.  D.  711 ;  Ex  70  L.  T.  751,  C.  A. ;  In  re  Burr  (1W>1  ■ 

parte  Ford  (1876)  1    Ch.  D.  521,  45  84  L.  T.  327. 
L.  J.  Bk.  96,  34  L.  T.  634  ;  In  re  Clark  (2)  Amb.  630. 
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first  objection  is,  therefore,  one  for  want  of  jurisdiction.     Troughton      Tuckke 
V.  Gitlty  is   no  answer  to  this  objection,  for  in   that  case  the    hbbnamak. 
assignee  came  into  equity,  and  could  not  obtain  relief  without  doing 
equity.     ♦     *     ♦ 

In  the  next  place,  the  declaration  as  to  priority  is  not  correct.       [  398  ] 
It  cannot  be  said  that  the  old  creditors  stood  by  and  saw  the  new 
debts  contracted,   as  in   Troughton  v.   Oitley,  for  the   bankrupt 
absconded,  and  there  is  nothing  to  show  that  his  residence  was 
known  to  more  than  three  or  four  creditors,  who  could  not,  by 
Aeir  laches^  prejudice  the  rest.     Now  the  words  of  Lord  Camden, 
in  Troughton  v.  Gttley  (1),  are  these :  "This  is  the  case  of  a  man 
who  has  demeaned  himself  to  the  satisfaction  of  his  creditors,  and, 
nnder  such  behaviour,  suJGfered  to  trade  for  four  years  without  inter- 
ruption or  claim.    I  believe  it  was  the  intention  of  the  creditors 
that  he  should  trade  for  his  own  benefit.    It  is  admitted  that  an 
agreement  in  writing  by  all  his  creditors  to  discharge  him  would 
have  been  sufficient,  and  equal  to  a  certificate.     Quare,  whether 
the  whole  of  this  transaction  is  not  equal  to  such  an  agreement  ? 
The  assignees  meant  he  should  be  a  restored  person.     They  knew 
be  was  to  go  on  in  his  trade ;  they  took  his  note,  and  saw  *him       [  *399  ] 
give  a  counter-security ;  and  though  the  rest  of  the  creditors  were 
not  called  together  and  assented,  yet  they  knew  that  the  bankrupt 
continued  to  trade,  and  that  the  efifects  were  delivered  over  to  him, 
and  that  he  was  trading  with  a  multitude  of  persons ;  and  in  order 
to  do  that,  it  was  necessary  he  should  take  as  well  as  give  credit." 
These  observations  clearly  would  not  apply  here. 

The  Lord  Justicb  Turner: 

Upon  this  question  I  entertain  no  doubt,  though  the  case  is  a 
singular  one.      The  testator,  Mr.  Elswood,  became  bankrupt  in 
1815,  and  in  that  year  went  abroad,  after  a  commission  had  been 
issued  against  him.     In  1817  he  returned  to  England,  and  estab- 
lished himself  in  a  different  part  of  the  country.    Being  a  solicitor, 
he  took  out  his  certificate  again  in  1824,  and  continued  a  regularly 
certificated  practising  solicitor  from^  1824  to  the  period  of  his  death 
in  1852,  evidently  carrying  on  a  considerable  business — because  we 
are  now  discussing  the  administration  of  assets  left  by  him  amount- 
ing to  several  thousands  of  pounds.    In  this  state  of  circumstances 
the  first  question  which  arises  is,  what  are  the  equities  as  between 
the  creditors  of  the  testator  whose  debts  were  contracted  subsequent 

(1)  Amb.  632. 
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Tucker  to  the  issuing  of  the  commission  against  him,  and  which  are  not 
Heri^man.  proveable  under  the  commission,  and  the  other  creditors  who  have 
proved  their  debts  under  the  commission  ?  Troughton  v.  Gitley  (i) 
is  a  clear  authority  for  this,  that  if  the  creditors  under  a  commis- 
sion in  bankruptcy  permit  the  bankrupt  to  carry  on  his  trade 
subsequently  to  the  issuing  of  the  commission,  those  prior  creditors, 
as  in  the  case  of  a  prior  mortgagee,  standing  by  and  suffering  a 
subsequent  mortgage  to  be  made,  without  giving  notice  of  his 
security,  lose  their  priority  in  respect  of  the  debts  due  to  them, 

[  *400  ]  and  that  in  the  administration  of  the  estate  of  a  bankrupt  *80 
circumstanced,  the  debts  of  creditors  incurred  subsequently  to  the 
commission  must  be  paid  in  priority.  It  was  urged  in  argument, 
that  in  this  case  the  creditors  under  the  commission  might  not 
have  known  of  the  return  of  the  bankrupt,  and  of  his  having 
recommenced  and  carried  on  his  business.  It  is  in  evidence, 
however,  that  after  recommencing  his  business  the  bankrupt  him- 
self paid  some  of  the  debts  due  under  the  commission  and  arranged 
others;  and  it  is  not  probable  but  that  the  creditors  who  were  thus 
paid  had  some  communication  with  the  other  creditors  under  the 
commission.  Besides,  the  assignees  are  trustees  for  all  the  creditors 
under  the  commission ;  and  it  is  proved  that  one  of  them  was  actually 
paid  in  full,  and  that  the  other  of  them  knew  of  the  fact  that  the 
bankrupt  was  carrying  on  business  in  another  part  of  the  country. 
In  this  state  of  things  it  is  impossible  to  avoid  imputing  to  the 
creditors  under  the  commission  a  knowledge  of  all  the  facts. 

It  was  argued  by  Mr.  RoU  that  this  case  differed  in  its  circum- 
stances from  that  of  Troughton  v.  Oitley.  The  circumstances  of 
one  case  must  necessarily,  to  some  extent,  differ  from  those  of 
another ;  but  what  we  are  to  look  at  is,  what  has  been  the  principle 
laid  down,  and  in  Troughton  y.  Gitley  the  principle  is  thus  stated 
by  Lord  Camdbn  :  "  It  falls  within  the  principle  that  if  a  man 
having  a  lien  stands  by  and  lets  another  make  a  new  security, 
he  shall  be  postponed/'  This  case  falls  within  the  principle  so 
laid  down,  and  what  we  have  to  consider,  therefore,  is  how  the 
principle  is  to  be  carried  out  under  the  decree  of  this  Court. 

It  was  said  that  the  official  assignee  ought  to  be  permitted  to  get 
in  the  assets,  and  that  the  subsequent  creditors  ought  to  apply  to 
the  court  of  bankruptcy  for  the  purpose  of  having  their  equities 
worked  out  in  that  Court — but  the  court  of  bankruptcy  can  have  no 

[  *40i  ]      jurisdiction  *to  administer  the  estate  of  the  bankrupt  for  the  benefit 

(1)  Amb.  630. 
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of  the  creditors  subsequent  to  the  commission.  These  creditors  Tuckbb 
have  proved  no  debts  under  the  commission,  and  have  no  rights  hbbnamak. 
ander  it.  In  this  case,  moreover,  there  is  this  farther  difficulty,  that 
the  executor  has  actually  received  and  got  in  assets  of  the  testator 
to  a  considerable  amount,  and,  the  assets  being  thus  possessed  by 
him,  the  decision  in  Troughton  v.  Gitley  fixes  him  with  a  trust  as 
regards  these  assets  for  the  benefit  of  the  subsequent  creditors.  If 
he  is  so  fixed  with  a  trust  how  can  he  permit  those  assets  to  be 
handed  over  to  the  official  assignee  to  be  applied  under  the  commis- 
sion, under  which  they  could  not  be  administered  for  the  benefit 
of  the  subsequent  creditors  ?  The  difficulty  does  not  stop  here. 
The  official  assignee  has  possessed  himself  of  some  part  of  the 
t^tator's  assets  which  are  subject  to  the  claim  of  the  creditors 
subsequent  to  the  commission ;  and  the  court  of  bankruptcy  has 
DO  power  to  administer  those  assets  for  the  benefit  of  the  subse- 
quent creditors  as  against  the  creditors  under  the  commission.  By 
whom,  then,  are  those  assets  to  be  administered  ?  By  whom  but 
the  executor  who  represents  the  creditors  generally  ? 

It  was  said  that  whatever  might  be  the  equity  of  the  subsequent 
creditors  it  was  merely  a  personal  equity.  But  how  is  this  case 
to  be  distinguished  from  that  of  Oreen  v.  Weston  (i),  before  Lord 
Cottenham,  to  which  I  referred  during  the  argument?  In  that 
ease  assets  of  a  bankrupt,  which  had  been  appropriated  to  meet 
dividends  which  had  been  declared  upon  debts  proved  under  the 
commission,  were  remaining  unclaimed  in  the  hands  of  an  assignee 
appointed  under  the  bankruptcy  at  the  time  of  his  death;  and 
Lord  CoTTBNHAM  held,  that  although  the  assets  in  question  had 
been  severed  from  the  estate,  and  ^declared  to  be  the  separate  [  *-^^^  ] 
property  of  particular  creditors,  yet  the  official  assignee  in  the 
bankruptcy  could  maintain  a  suit  for  the  recovery  of  them  against 
the  representatives  of  the  deceased  assignee.  He  so  held  on  the 
principle  that  the  right  to  administer  those  assets  rested  with  the 
official  assignee.  So  in  the  present  case,  the  right  to  administer 
the  testator's  assets  for  the  benefit  of  the  subsequent  creditors  rests 
wiih  the  executor. 

Another  contention  which  was  raised  on  behalf  of  the  official 
assignee  in  this  case  was,  that  the  decree  made  by  the  Yigb- 
CsiNCBLLOB  goes  too  far,  that  it  should  have  directed  merely  an 
aceonnt  of  what  is  due  to  the  creditors  whose  debts  have  been 
incurred  subsequent  to  the  commission,  and  that  having  made 

(1)  3  My.  ft  Or.  386. 
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TucKEB  that  direction  it  should  have  gone  on  to  direct  payment  of  what 
Hebnaman.  should  be  so  foand  due  to  the  subsequent  creditors,  and  have 
ordered  the  surplus,  after  making  such  payment,  to  be  handed 
over  to  the  official  assignee  to  be  administered  in  the  bankruptcy. 
But  how  does  this  case  stand?  There  is  first  a  trust  for  the 
benefit  of  the  creditors  whose  debts  have  been  incurred  subse- 
quently to  the  issuing  of  the  commission ;  secondly,  there  is  a 
trust  for  the  creditors  who  have  proved  their  debts  under  the 
commission ;  and,  thirdly,  a  trust  for  the  legatees  of  the  testator. 
If  the  matter  had  stopped  at  the  trust  for  the  creditors  under  the 
commission,  there  might  perhaps  have  been  ground  for  this  argu- 
ment of  the  official  assignee.  But  there  being  the  further  trust 
for  the  benefit  of  the  legatees  the  argument  cannot  be  maintained. 
It  would  not  be  according  to  the  course  of  this  Court  to  administer 
the  estate  piecemeal.  The  effect  of  the  decree  asked  by  the  official 
assignee  would  be  this — that  the  Court  would  administer  a  part 
of  the  trusts  affecting  the  assets,  and  then  put  out  of  its  power 
the  remaining  assets,  leaving  the  administration  of  them  to  others. 

[  ^403  ]       That  certainly  is  *not  the  usual  course  of  the  Court,  nor  a  course 
to  be  adopted  if  it  can  by  possibility  be  avoided. 

It  was  said  that  it  was  an  interference  with  the  jurisdiction  of 
the  court  of  bankruptcy  to  direct  an  account  of  what  is  due  to  the 
creditors  who  have  proved  under  the  commission.  The  Court, 
however,  meddles  here  with  nothing  but  what  the  official  assignee 
has  wrongfully  received,  and  all  that  it  proposes  to  do  is  to  ascer- 
tain the  amount  of  the  debts  which  have  been  proved  under  the 
•  commission,  and  what  is  to  be  paid  in  respect  of  those  debts,  and 
whether  any  of  those  debts  still  remain  unpaid.  It  is  the  duty  of 
the  Court  to  carry  out  the  administration  of  the  estate,  having  regard 
to  the  ulterior  as  well  as  the  prior  trusts  which  attach  upon  it. 

The  decree,  therefore,  must  contain  a  declaration  that  the 
creditors  whose  debts  have  been  incurred  subsequent  to  the  issaing 
of  the  commission  are  entitled  to  be  paid  their  debts  in  priority^ 
and  that  then  Hernaman,  as  official  assignee  under  the  conrmis- 
sion,  is  entitled  to  be  paid  out  of  the  surplus  assets  so  much,  as 
will  be  sufficient  to  satisfy  the  debts  proved  or  to  be  proved,  so  far 
as  they  remain  unpaid,  and  any  costs  which  may  have  been 
properly  incurred  under  the  commission,  and  which  may  be 
remaining  unpaid;  and  there  must  be  an  inquiry  to  ascertain 
what  is  due  to  the  creditors  who  have  proved  under  the  com- 
mission, and  whether  any  and  what  costs  properly  incurred  under 
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it  still  remain  unpaid,  and  to  what  amoant,  and  to  whom  due. 
Indei  the  inquiry  of  ^w^hat  is  due  to  the  creditors  ander  the 
coiDinission,  it  will  l>e  competent  to  the  Gonrt  to  consider  whether 
AoythiDgisdae  in  respect  of  interest  on  such  debts. 

Tfls  Lord  Jubticb    Ki^tost  Bbugb  : 

We  do  not  nxdaxi  xtiy^w  to  dispose  of  the  question  of  interest ;  *we 
fBfierve  it,  or  keep  it  alive  for  the  Yicb-Changbllob's  consideration 
when  the  case  sliall  again  come  before  him.  The  appellant  not 
having  Bocceeded  in  any  point  to  which  the  appeal  was  addressed, 
m;  impression  is,  tliat  lie  ought  personally  to  pay  the  costs  of  the 
appeal.  Y7e  do  not  intend  that  they  should  be  paid  out  of  the 
estate. 


TUOKBB 

r. 
Hebnaman. 


[  •^oi  ] 


Ik  ke  STULZ'S  TRUSTS  (1). 

(4  D.  IL  &  G.  404—410  ;  S.  C.  22  L.  J.  Ch.  917  ;  17  Jur.  749 ;  1  W.  B.  499.) 

By  a  will  tniatees  were  directed  to  pay  the  inoome  of  a  trust  fund  to  the 
tesUtoT^B  nephew  for  his  life,  weekly,  mouthly  or  quarterly,  aa  they  should 
think  hi,  with  a  declaration  that  if  the  nephew  should  anticipate,  assign  or 
otherwiee  incumber  the  income,  or  attempt  so  to  do,  the  trust  should  be 
▼oid,  and  the  trust  fund  fall  into  the  residue.  Eighteen  monthr  after  the 
tee(ator*8  death  and  before  any  payment  had  been  made  to  the  nephew,  he 
assigned  as  a  security  (so  far  as  he  lawfully  could,  without  creating  a  for- 
feiture of  his  interest  in  the  inoome  of  the  legacy)  all  money  due  to  him 
oo  account  of  the  inoome,  but  not  any  futtue  inoome:  Held,  that  the 
aaBignznent  was  yalid. 

This  -was  an  appeal  from  the  decision  of  Vice-Chancellor  Wood, 
upon  a  petition  presented  under  the  Trustees  Belief  Act. 

John    Stulz,  by  his  will  dated  the  6th  of  July,  1848,  after 

appointing  his  wife  Sophia  Stnlz,  William  Wesley  and  Edward 

Clarke    liis  trustees,  executrix  and  executors,  gave  to  his  said 

trustees  2,000{.  upon  trust,  immediately  after  his  decease  to  invest 

the  same   in  their  names  in  the  Government  stocks  or  funds  of 

Great  Britain,  and  to  stand  possessed  of  the  stocks  or  funds  in  or 

npon  which  the  same  should  be  so  invested :  upon  trust  to  pay  the 

interest,  dividends  and  annual  proceeds  to  arise  therefrom  *unto 

his  nephew  the  petitioner  Christian  Stulz  during  his  natural  life, 

to  he  paid  to  him  by  weekly,  monthly  or  quarterly  instalments,  if 

the  trustees  or  trustee  for  the  time  being  of  the  said  will  should 

think  it  expedient  so  to  do.    But  the  testator  declared  that  the 

petitioner  Christian  Stulz  should  not  have  any  power  or  authority 

to  anticipate,  or  otherwise  in  any  manner  to  assign  or  incumber 

<1)  In  re  Greenwood  [1901]  1  Oh.  S87,  70  L.  J.  Ch.  326,  84  L.  T.  118. 
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In  re        the  said  dividends,  interest  and  annaal  proceeds  or  his  interest 
TRasm      therein,  or  any  part  thereof.    And  that  in  case  the  petitioner 
Christian   Stulz  should  attempt  or  endeavour  to  anticipate,  or 
otherwise  assign  or  incumber,  the  same  trust  and  bequest  thereby 
created  in  favour  of  the  petitioner  Christian  Stulz  should  thereby 
become  absolutely  null  and  void  to  all  intents  and  purposes  what- 
soever ;  and  from  and  after  the  decease  of  the  petitioner  Christian 
Stulz,  or  from  and  after  any  such  attempt  or  endeavour  on  his  part 
to  anticipate  or  otherwise  assign  or  incumber  the  same  dividends 
and  annual  proceeds,  then  the  testator  directed  and  declared  that  his 
trustees  should  stand  possessed  of  the  said  stocks  or  funds  upon 
and  for  such  and  the  same  trusts,  and  subject  to  the  like  powers, 
provisoes  and  conditions  as  were  thereinafter  expressed  and  declared 
of  and  concerning  his  residuary  personal  estate,  being  trusts  for 
payment  of  the  testator's  debts,  funeral  and  testamentary  expenses, 
and  legacies ;  and  after  payment  thereof  for  the  benefit  of  Sophia 
Stulz  during  her  life,  and  after  her  decease  as  she  should  appoint. 
The  testator  died  on  the  16th  of  April,  1849.     The  grant  of 
the  probate  of  the  will  was  delayed  for  a  considerable  time  by 
proceedings  in  the  Ecclesiastical  Court. 

On  the  8rd  of  December,  1850,  and  before  any  payment  had 
been  made  to  Christian  Stulz  of  the  dividends  directed  to  be  paid 
[  *406  J       to  l^iTn  by  the  will,  which  were  *then  in  arrear,  he  executed  an 
assignment  of  that  date,  made  between  himself  of  the  one  part  and 
William  Henry  Kingsford  of  the  other  part,  whereby  Christian 
Stulz,  in  consideration  of  852.  and  52.  already  paid  to  him  and  of  the 
further  sums  to  be  advanced  as  therein  mentioned,  did,  so  far  as 
he  lawfully  could  or  might  without  creating  a  forfeiture  of  his  life 
estate  and  interest  in  the  aforesaid  legacy,  but  not  further  or  other- 
wise, grant,  assign,  transfer  and  set  over  unto  William  Henry 
Kingsford,  his  executors,  administrators  and  assigns,  all  that  the 
debt  or  sum  or  sums  of  money  then  due  and  owing  to  the  said 
Christian  Stulz  for  or  on  account  of  the  dividends,  interest  and 
annual  produce  of  the  said  legacy  of  2,0002.  bequeathed  in  and  by 
the  wills  of  John  Stulz,  deceased,  therein  recited,  or  either  of  tbexn* 
or. any  other  will  or  testamentary  disposition  of  the  said  John 
Stulz,  deceased,  or  otherwise  howsoever  in  respect  of  the  estate   at 
the  said. John  Stulz,  deceased,  to  which  the  said  Christain  Stnlz 
was  or  might  be  entitled,  but  not  any  future  dividend,  interest  o^ 
annual  produce  to  arise  therefrom.    ♦    ♦    ♦ 
[  407  ]  Subsequently,  as  further  dividends  became  due,  farther  deeds  ^^rerJ 
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aeeuted  by  Christian    Stulz,  framed  precisely  in  the  same  manner 

to  ftie deed  already  mentioned  and  charging  those  further  dividends. 

The  trusteea    oi     tlie    will,  under  the  powers  contained  in  the 

TrosteesBeliei  A^ct,  on  the  81st  of  January,  1858,  transferred  into 

Court  2,1941. 15«.  9rf.,  91.  ^r  cent.  Consolidated  Bank  Annuities,  and 

also  paid  into  Co\irt  116/.  19«.  Sd.  cash  for  the  interest  thereon,  after 

dedacting  money  paid  on  account  of  legacy  duty  and  property  tax. 

The  legatee    and    his   mortgagee   then  presented   the  petition 

which  inTfts  now  the  subject  of  appeal,  praying  that  out  of  the  stock 

transferred  into  Court,  117/.  88.  5d,,  part  thereof,  might  be  sold, 

and  the  proceeds  thereof  paid  to  the  petitioner  Christian  Stulz,  and 

that  Gbri&tian  Stulz  might  thereout  pay  the  costs  of  the  petition ; 

and  that  the  dividends,  interest  and  annual  proceeds  of  the  sum  of 

2,1941.  158.  9d.,  3/.  per  cent.  Consolidated  Bank  Annuities,  the 

remainder  of  the  Bank  Annuities,  after  such  sale  as  aforesaid, 

might,  from  time  to  time,  as  the  same  should  accrue  due,  be  paid 

to  the  petitioner  Christian  Stulz,  during  the  term  of  his  natural 

life,  or   until  be  should  attempt  or  endeavour  to  anticipate  or 

otherwise  assign  or  incumber  the  same. 

By  the  order  of  the  Vicb-Chancellor,  dated  the  23rd  of  April,       [  408  ] 

i8o3,  it  was  declared  that  the  indenture  of  the  8rd  of  December, 

1350,  operated  as  a  forfeiture  of  the  interest  of  Christian  Stulz  in 

the  bequest  of  2,000/.,  except  as  to  the  dividends  which  prior  to 

the  3rd  of  December,  1850,  would  have  accrued  thereon,  had  the 

bequest  been  invested  in  pursuance  of  the  directions  of  the  will  of 

John  Stulz. 

Afr.,  Roll  and  3/r.  Prenderga$t^  in  support  of  the  appeal : 

Tlie  ^words  "or  otherwise  incumber,"  on  which  the  judgment 
below  proceeded,  are  controlled  by  the  word  ''anticipate,"  and 
refer  to  incumbrances  ejusdem  generis,  viz.  by  way  of  anticipation. 
Xor  could  the  clause  operate  as  to  dividends  already  due,  for  the 
title  to  these  had  accrued  absolutely,  so  that  the  limitation  over 
could  have  no  operation.  With  respect  to  the  provisions  giving  a 
discreiion&ry  power  to  the  trustees,  if  the  trustees  do  not  exercise 
the  power,  the  only  result  is,  that  the  annuitant  will  receive  the 
annnity,  not  weekly  or  monthly,  but  at  the  regular  quarter  days. 

Air.   Teed  and  Mr.  O.  L.  Rmsell,  for  the  respondents,  the 
residuary  legatees : 

£ven  if  the  circumstances  on  which  the  interest  was  determin- 
R-it, — vol,,  cn.  13 
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In  re,  able  could  be  restricted  to  incumbrances  by  way  of  anticipation, 
Tbusts.  still  these  deeds  are  obvious  attempts  to  evade  the  terms  of  the 
limitation  so  construed,  as  appears  from  the  successive  instruments 
which  have  been  executed.  But  anticipation  is  only  one  of  the 
acts  on  which  the  limitation  over  is  to  take  efifect.  It  is  to  operate 
in  the  event  of  the  legatee's  assigning  or  otherwise  incumbering 
the  dividends,  or  attempting  so  to  do.  As  he  has  at  all  events 
attempted  to  assign  or  incumber  the  dividends  by  the  deeds,  and 
r  *409  1  also  by  this  petition,  the  ^bequest  over  has  taken  effect.  The 
testator  intended  his  trustees  to  have  a  discretionary  power  ovei 
the  income,  an  intention  altogether  defeated  if  these  instruments 
are  valid. 

(They  referred  to  Stephens  v.  Javies  (i),  Martin  v.  Maryham  (2), 
Brandon  v.  Aston  (3),  Borehain  v.  Bi^nall  (4),  Rochford  v.  Hack- 
man  (5).) 

Mr.  Prendergast,  in  reply,  referred  to  Salmon  v.  Dean  (6). 

The  Lord  Justice  Knight  Bruce: 

I  do  not  think  that  the  testator  here  intended  to  prohibit  or 
contemplated  any  dealing  whatever  with  arrears  of  interest  or  oi 
income.  If  that  be  so,  then,  as  this  gentleman  has  done  nothing 
beyond  assigning  the  dividends  and  income  already  due  and  in 
arrear  at  the  date  of  the  assignment,  there  is  no  forfeiture. 

The  Lord  Justice  Turner  : 

I  give  no  opinion  upon  the  question  what  would  have  been  the 
effect  of  an  attempt  on  the  part  of  the  testator  to  preclude  his 
nephew  from  assigning  an  interest  absolutely  vested  in  him.     The 
question  here  is,  whether  the  testator  has  or  not  made  that  attempt. 
Such  a  construction  ought  not,  I  think,  to  be  put  upon  an  instru- 
ment without  clear  words  to  that  effect.     Are  we  then  constrained 
by  the  language  of  this  will  to  put  such  a  construction  upon  it  ? 
I  think  not ;  but  rather  that  the  words  lead  to  a  contrary  inference. 
[  Mio  J       The  words  are,  ♦"  But  I  hereby  direct  and  declare  that  the  said 
Christian  Stulz  shall  not  have  power  or  authority  to  anticipate,  or 
otherwise  in  any  manner  to  assign  or  incumber  the  said  dividends, 
interest  and  annual  profits,  &c."     The  words  "  otherwise  in  anv 
manner  assign  or  incumber  "  clearly  apply  to  the  same  subject  as 

(1)  36  R.  R.  402  (4  Sim.  499).        (4)  85  R.  E.  255  (8  Hare,  131> 

(2)  65  B.  B.  571  (14  Sim.  230).        (5)  89  B.  E.  539  (9  Hare.  475) 

(3)  60  B.  R.  11  (2  Y.  &  C,  C.  C.  24).    («i)  87  R.  R.  115  (3  Mac.  4b  Q  \i4\ 
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the  preceding  word  "  anticipate,"  which  can  only  have  any  force  or  in  re 

effect  as  applying  to  future  dividends.     The  whole  clause  is  j^erfectly  tri  !sth 
consistent  if  it  be  read  as  applying  to  future  dividends  only. 


LORD   LONDESBOROUGH'S   CASE.  i^.'k^. 

(4  D.  M.  &  G.  41 1^429 ;  S.  C.  23  L.  J.  Ch.  7;JS  ;  18  Jur.  863.)  "^"g^^*' 

[Obsolete  law  as  to  the  liability  of  the  directora  of  a  provifiionally  regist-eretl  -^<f*.  2'>. 

Bailway  Company  under  the  old  Winding-up  Acts.]  


HILLS  V.  ROWLAND.  i853. 

JUHS  1 1 

(4  D.  M.  &  O.  430-436.)  ' 

[In  this  case  an  interlocutory  injunction  had  been  obtained  by  a  leasee  to 
restrain  execution  of  a  judgment  for  ejectment  obtained  by  a  lessor  for  breach 
of  covenant  by  the  lessee.  On  this  appeal  the  injunction  was  dissolved  in  the 
absence  of  sufficient  evidence  of  the  alleged  waiver  of  the  covenant  by  the 
lessor.] 


WEBSTER  V.  AVEBSTER(l).  i«-^. 

(4  D.  M.  &  G.  437--I39  ;  S.  C.  22  L.  J.  Ch.  837  ;  1  W.  R.  509.)  

A  separation  deed  in  which  the  husband  covenants  with  a  surety  that  he  Bruck 
will  not  visit  the  wife  without  the  surety's  consent,  does  not  contemplate  Turnkk, 
reoonciliation  and  subsequent  separation,  so  as  to  be  void  us  being  contrary  L*J  J* 

to  public  policy.  [  437  ] 

Where  a  husband  in  a  separation  deed  covenanted  with  a  siiraty  (who 
covenanted  to  indemnify  the  husband  against  the  wife's  debts)  to  pay  the 
wife  an  annuity  for  life :  Held,  that  a  subsequent  agreement  between  the 
husband  and  surety,  that  if  the  wife  retume<l  to  live  with  the  husband  the 
annuity  should  continue,  was  valid  and  enforceable  in  equity. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor 
Stuart  (2),  overruling  a  demurrer  of  an  executor  to  a  creditor's 
bill  seeking  the  administration  of  a  testator^s  estate.  [The  follow- 
ing summary  of  the  material  allegations  in  the  bill  may  be  here 
found  convenient.] 

By  a  deed  of  separation  dated  the  4th  of  September,  1844,  made 
between  the  testator,  his  wife,  and  a  surety,  the  husband  covenanted 
with  the  surety  that  the  wife  might  at  all  times  during  her  life  live 
apart  from  her  husband,  and  that  the  husband  would  not,  without 
the  consent  of  the  surety,  visit  her,  or  come  into  any  house  in 

(1)  Nicol  V.  Nicfjl  (1885)  30  Ch.  D.      Johnaione  [1904]  1  Ch.  D.  470,  73  L.  J. 
143, 147,  affirmed  31  Ch.  D.  524, 55  L.  J.      Ch.  321,  90  L.  T.  253. 
Ch.  437,  54  L.   T.  470;  In  re  Hoj^.         (2)  1  Sm.  &  O.  489. 
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webstek  which  she  should  reside.  The  husband  also  covenanted  with  the 
Webster,  surety  to  pay  the  wife  for  her  life  an  annuity  of  65/.  per  annum. 
And  the  surety  covenanted  to  indemnify  the  husband  against  the 
wife's  debts.  The  separation  accordingly  took  place,  and  continued 
till  1845,  when  the  husband  being  in  a  bad  state  of  health  requested 
her  to  return  to  him,  stating  that  if  she  did  so  the  annuity  should 
continue  payable.  She  declined  doing  so  unless  with  the  consent 
of  the  surety ;  whereupon  the  husband  went  to  the  surety  and 
stated  that  if  the  wife  returned  to  him  the  annuity  should  not  only 
be  continued,  but  should  be  secured  on  his  real  estate.  On  this 
assurance  the  wife  returned  to  her  husband,  and  lived  with  him 
till  his  death.  The  present  bill  was  filed  by  the  widow  against  the 
husband's  executor  and  executrix,  and  the  surety,  for  the  adminis- 
tration of  the  husband's  estate. 

t  438  ]  Mr.  MaUns  and  Mr.  Macqueen,  for  the  appellants,  contended 

that  the  deed  was  not  of  that  kind  which  had  been  held  valid,  the 
covenant  that  the  husband  would  not  visit  the  wife  without  the 
surety's  consent  obviously  implying  that  with  such  consent  he 
might  visit  her,  and  consequently  contemplating  reconciliation  and 
subsequent  separation.  Such  a  contract  is  contrary  to  public 
policy:  Westmeath  v.  Westmeath  (1);  which  overrules  Rodney  v. 
Chambers  (2) ;  WiUon  v.  Mushett  (3).  The  agreement  that  the 
annuity  should  continue  after  reconciliation  was  voluntary  and 
ineffectual. 

Mr.  Lee  and  Mr.  C  Hall,  in  support  of  the  bill,  were  not 
called  upon. 

The  Lord  Justice  Knight  Bruce  : 

If  there  is  an  arguable  point  on  this  deed,  there  is  only  one. 
The  deed  contains  this  covenant.  (His  Lordship  read  the  part  of 
the  covenant  agreeing  that  the  wife  might  live  apart  from  her 
husband.)  Now  if  the  covenant  had  ended  there,  no  question 
could  have  been  raised,  for  the  deed  would  have  been  one  the  legal 
validity  of  which  is  established  by  repeated  dedsions.  The  ques- 
tion, therefore,  is,  whether  the  covenant  not  to  visit  the  wife  with- 
out the  surety's  consent  alters  the  case.  The  argument  is,  that 
although  the  husband  might  well  covenant  not  to  visit  his  wife  at 

(1)  35  B.  B.  64  (1  Dow  &  CI.  519).         where    Westmmth    v.     Wesimeaih    is 

(2)  2  East,  283.  distinguiehed, 

(3)  37  B.  B.  542  (3  B.  &  Ad.  743), 
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all,  he  cannot  covenant  not  to  visit  her  without  the  trustee's 
consent.  To  that  argument  I  cannot  accede.  It  is  said  that  the 
wife  had  an  annuity  which  was  liable  to  cease  on  her  returning  to 
live  with  her  husband,  and  that  after  he  had  persuaded  her  to 
return  on  a  promise  that  the  annuity  should  continue,  his  represen- 
tatives may  nevertheless  insist  that  the  annuity  ceased.  *Such  a 
proposition  is  merely  irrational.     The  appeal  must  be  dismissed. 


[  nay  ] 


The  Lord  Justice  Turneu: 

Two  questions  Ijave  been  raised,  first,  whether  the  deed  is  illegal ; 
secondly,  whether — if  it  is  not — the  annuity  ceased  on  the  wife's 
return  to  live  with  the  husband.  As  to  the  first  question,  the  case 
of  Westmeath  v.  Westmeath  (i)  differs  materially  from  the  present, 
as  the  deed  there  contemplated  subsequent  reconciliations  and 
separations  from  time  to  time.  It  is  said  that  the  covenant  not  to 
visit  without  consent  in  effect  amounts  to  the  same  thing.  But  I 
think  that  we  ought  not,  without  necessity,  to  put  a  construction 
upon  this  covenant  which  would  make  it  destroy  the  validity  of  the 
rest  of  the  deed,  and  I  do  not  think  there  is  any  such  necessity. 

Upon  the  second  question,  it  seems  to  me  impossible  to  maintain 
that  when  the  husband  says  to  the  surety,  in  a  separation  deed, 
that  if  the  wife  will  return  an  annuity  shall  continue  to  be  paid— 
that  is  not  a  perfectly  good  contract  available  in  equity.  I  think 
the  demurrer  was  very  properly  overruled.  As  the  whole  case  is 
open,  we  can  direct  the  demurrer  to  be  overruled  with  costs,  although 
the  Yice-Ghancellor  has  not  done  so. 

Demurrer  overruled,  tvith  costs  below  and  on  ajypeaL 
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lu  the  absence  of  any  agreement  to  the  contraiy,  the  grantee  of  a 
redeemable  annuit}*  who  insures  the  life  of  the  grantor  is  entitled  to  retain 
the  policy  upon  the  annuity  being  redeemed,  although  the  annuity  may 
have  included  the  amount  required  to  cover  the  expense  of  maintaining 
the  policy. 

This  was  an  appeal  from  a  decree  of  Vice-Chaucellor  SxrAUT, 
directing  the  grantee  of  an    annuity  which    had  been   redeemed 


(1)  35  R.  R.  54  (1  Dow  &  CI.  51 D). 

(2)  Knoxs,  Turner  (1870)  L.  R.   5 
Ch.  516, 39  L.  J.  Ch.  750,  23  L.  T.  227  ; 


rrtston  V.  Xetlt  (1879)   12  Ch.  D.  TOO, 
40  L.  T.  303. 


185:j. 
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Gottlieb  to  deliver  up  a  policy  of  assurance  effected  by  him  on  the 
Cranch.      grantor's  life. 

The  treaty  for  the  grant  of  the  annuity  commenced  in  November, 
1821,  when  the  jilaintiff  having  occasion  for  the  sum  of  200/. 
answered  an  advertisement  inserted  by  one  Mr.  Biirt  in  a  provincial 
newspaper,  and  desired  to  know  on  what  terms  Mr.  Burt  would 
make  the  required  advance. 

Mr.  Burt  replied  by  letter,  dated  the  28rd  of  November,  1821,  as 
follows  :  "  The  terms  of  loan  are  8  per  cent.,  besides  insurance  of 
the  life,  one  or  two  guarantees  also  of  undeniable  responsibility 
and  character  will  be  required ;  I  should  like  a  reply  at  your  earliest 
convenience,  as  in  the  hope  of  your  negociation  being  final  I  have 
discontinued  the  advertisement." 

The  terms  were  acceded  to,  and  some  delay  having  taken  place 
in  completing  the  transaction,  the  plaintiff  wrote  to  Mr.  Burt,  who, 
it  appeared,  acted  in  the  transaction  as  the  agent  of  a  Mr.  John 
Pollard  Davey,  and  in  answer  received  from  Mr.  Burt  the  following 
letter,  dated  the  3rd  January,  1822:  "My  dear  Sir, — When  your 
messenger  called  at  my  oflSce  yesterday  I  was  too  much  engaged  to 
reply  to  your  favour,  and  without  reference  to  Mr.  Davey  I  hardly 
know  what  answer  to  give,  as  everything  now  seems  to  depend  on 
him.  The  settlement  of  the  business  would  be,  I  think,  much 
facilitated  by  your  seeing  Mr.  Davey,  either  at  his  house  or  abroad, 
[  ♦441  ]  *when  you  can  fix  the  day  next  week,  let  it  be  either  Thursday  or 
Friday,  when  you  and  he  and  the  guarantees  can  attend,  informing 
me  of  the  same ;  previous  to  which  attendance  Mr.  Davey  should 
wait  on  Messrs.  Eastlakes,  and  desire  them  to  order  the  policy,  and 
have  it  dated  on  the  same  day,  whether  Thursday  or  Friday,  as  the 
business  is  settled,  because  until  the  money  is  advanced  no  interest 
in  your  life  arises  on  the  part  of  his  son,  who  is  the  lender  of  the 
money,  and  who  must  be  the  insurer  of  your  life." 

In  pursuance  of  this  letter  the  plaintiff  had  an  interview  with 
Mr.  Davey,  the  father  of  John  Pollard  Davey,  and  a  jjolicy  of  insur- 
ance on  the  plaintiff's  life  was  ordered,  and  the  10th  of  January 
was  a2)poiiited  to  complete  the  transaction. 

The  amount  of  premium  required  for  "insuring  the  plaintiff's 
life  in  the  European  Office  in  the  sum  of  200/.  was  5/.  9h.  2(/., 
which  it  was  stipulated  and  agreed  that  the  plaintiff  should  pay 
in  addition  to  the  interest  on  the  sum  of  200/.  at  the  rate  of 
8  per  cent,  per  annum. 

On  the  lOtli  of  January.  1822,  the  transaction  was  completed. 
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Mr«  Bart,  as  the  agent  of  John  Pollard  Davey,  advancing  to  the     Gottlieb 
plaintiff  the  2001.,  and  the  plaintiff  and  three  sureties,  William      cranch. 
Hayne  Grylls,  John  Crouch  Grylls  and  Edward  Jorey,  executing 
a  bond,  dated  the  10th  of  January,  1822,  whereby  the  plaintiff  and 
William  Hayne  Grylls,  John  Crouch  Grylls  and  Edward  Jorey, 
became  jointly  and  severally  bound  to  John  Pollard  Davey  in  the 
penal  sum  of  400/.,  with  a  condition  for  making  the  same  void  on 
payment  by  the  plaintiff  and  William  Hayne  Grylls,  John  Crouch 
Grylls  and  Edward  Jorey,  their  heirs,  executors  or  administrators, 
or  some  or  one  of  them,  to  John  Pollard  Davey,  his  executors, 
^administrators  or  assigns,  during  the  plaintiff's  life,  an  annuity       [  *^i2  ] 
of  211.  98.  2d.,  by  quarterly  portions,  on  the  several  days  therein 
mentioned,  during  the  continuance  of  the  annuity,  or  in  the  space 
of  twenty-one  days  at  farthest  after  each  of  the  said  days,  without 
any  deduction  or  abatement  whatsoever,  with  a  proportionate  part 
of  such  annuity  in  case  the  plaintiff  should  die  on  any  other  day 
than  one  of  the  quarterly  days  of  payment,  from  the  time  which 
the  plaintiff  had  lived  of  the  then  current  quarter  of  a  year,  and 
on  payment  in  like  manner  to  John  Pollard  Davey,  his  executors, 
administrators  or  assigns,  of  all  additional  premiums  of  insurance 
occasioned  to  or  paid  by  him  or   them  in   consequence  of  the 
plaintiff  being   ordered   abroad  on   foreign   service,  or  otherwise 
absenting  himself  from  this  kingdom ;  or — in  case  at  or  after  the 
expiration  of   two  years  from  the  date  of   the  bond  the  plaintiff 
and   William    Hayne   Grylls,    John  Crouch  Grylls    and  Edward 
Jorey,  or  either  of  them,  their  or  either  of  their  heirs,  executors 
or   administrators,  should  be  desirous  of  redeeming  the  annuity 
or  yearly  sum  of  21Z.  ds.  2d.,  and  of  such  their  or  either  of  their 
intention  should  give  six  calendar  months'  notice  in  writing  under 
their  or  either  of  their  hands   unto   John    Pollard   Davey,  his 
executors,  administrators  or  assigns, — that  then  and  in  that  case 
on  payment  unto  John  Pollard  Davey,  his  executors,  administra- 
tors or  assigns,  at  the  expiration  of  such  notice  as  aforesaid,  or 
of  any  other  similar  notice  which  might  be  afterwards  given,  of 
the   sum   of  200/.,   being   the   original    purchase    money  of  the 
annuity,  and  all   arrears  of  the  same,  together  with  the  costs, 
damages,  charges,  additional  premium,  or  additional  premiums  of 
insurance,  and  all  other  expenses  whatsoever,  at  any  time  or  times 
incurred    or    sustained    by   John  Pollard  Davey,  his    executors, 
administrators  or  assigns,  with  relation  to  the  annuity  up  to  and 
inclusive  of  the  day  of  redeeming  the  same. 
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Gottlieb         Simultaneously  with  the  bond  the  plaintiff  and  the  same  sureties 
Cranch.      executed  a  warrant  of  attorney  of  the  same  date  to  enter  up  judg- 
[  443  ]       ment  for  400/.,  with  costs  of  suit,  subject  to  a  defeazance  in  similar 
terms  to  those  of  the  condition  of  the  bond. 

On  the  same  day  an  insurance  was  effected  on  the  life  of  the 
plaintiff  in  the  European  Life  Insurance  Company  for  the  amount 
of  the  loan  dated  the  same  10th  of  January,  1822,  and  thereby,  in 
consideration  of  the  yearly  sum  of  51.  98.  2d.,  to  be  paid  to  the 
Company,  the  funds  and  property  of  the  Company  were  made 
subject  and  liable  to  pay  and  satisfy  within  six  calendar  months 
after  the  due  proof  should  be  received  of  the  death  of  the  plaintiff, 
unto  John  Pollard  Davey,  his  executors,  administrators  or  assigns, 
the  sum  of  2002.,  and  such  further  sum  or  sums  as  should,  under 
the  regulations  of  the  Company,  be  appropriated  as  a  bonus  to  the 
policy. 

By  an  indenture  dated  the  22nd  of  September,  1849,  in  con- 
sideration of  185L,  the  annuity,  and  all  arrears  thereof,  and  also 
the  bond,  warrant  of  attorney,  and  policy  of  insurance,  were 
assigned  to  the  defendant  Elizabeth  Crancb,  her  executors,  adminis- 
trators and  assigns,  for  her  and  their  own  absolute  use. 

On  the  22nd  of  April,  1852,  the  plaintiff,  in  pursuance  of  a 
notice  given  according  to  the  terms  of  the  bond,  paid  to  Elizabeth 
Cranch  the  sum  of  2002.  for  the  repurchase  of  the  annuity,  and  at 
the  same  time  paid  up  all  the  arrears,  and  thereupon  demanded 
the  delivery  of  the  bond,  warrant  of  attorney,  and  policy  of  assur- 
ance. The  solicitor  of  Mrs.  Cranch  delivered  up  to  the  solicitor  of 
the  plaintiff  the  bond  and  warrant  of  attorney,  but  refused  to 
deliver  up  the  policy. 
[  414  ]  The  plaintiff  then  filed  the  present  bill,  charging  that  Elizabeth 

Cranch  was  in  equity  a  mere  trustee  of  the  policy  for  the  plaintiff ; 
and  praying  that  it  might  be  declared  that  the  plaintiff  was 
entitled  in  equity  to  the  policy,  and  to  the  money  to  arise  there- 
from ;  and  that  the  defendant  Elizabeth  Cranch  might  be  decreed 
to  assign  and  deliver  the  said  policy  of  assurance  to  the  plaintiff 
free  from  all  incumbrances  created  thereon  by  the  defendant ; 
and  that  the  defendant  might  be  ordered  to  pay  the  costs  of  the 
suit. 

Mr.  Chandless  and  Mr.  Speed,  for  the  plaintiff: 

By  the  very  terms  of  the  original  arrangement  the  transaction 
was  a  loan  of  200/.  at  8  per  cent.     The  grantor  paid  the  premiums 
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on  the  policy  and  became  entitled  to  it  when  the  loan  was  paid  aorrLiED 
off.  The  stipulation  as  to  paying  additional  premiumH  of  itself  was  csiL^cH. 
sufficient  to  show  the  true  nature  of  the  contract. 

They  referred  to  [Phdlips  v.  Ea8ttcood(i),  Hollatid  v.  Smith  (2), 
and  other  cases]. 

Mr.  Giffardy  for  the  defendant,  was  not  called  upon. 

The  Lobd  Justice  Knight  Bruce  : 

The  mere  circumstance  that  a  purchaser  of  an  annuity  insures 
the  life  on  which  the  annuity  depends,  does  of  course  not  give  to 
the  person  or  estate  that  pays  the  annuity  an  interest  in  the  policy. 
In  that  simple  state  •of  things  the  policy  belongs  merely  to  the      t  •**«  ] 
person  who  has  chosen   to  effect  it  for  his  own  protection  or 
advantage.    It  generally,  or  often,  happens  that  when  an  annuity 
is  purchased  the  amount  of  the  annuity,  or  the  price  to  be  given, 
is  fixed  on  the  principle  of  obtaining  for  the  purchaser  a  certain 
amount  per  cent,  for  his  purchase  money,  and  enough  also  to 
insure  on   the   ordinary  terms   the  life  on   which   the    annuity 
depends.     If  there  is  no  more  in  the  case,  the  rights  of  the  pur- 
chaser remain  exactly  as  they  would  have  done  if  the  price  or 
amount  had  been  calculated  without  reference  to  any  such  con- 
siderations.    So  also,  it  is  not  an  uncommon  thing,  when  the  price 
or  amount  of  the  annuity  has  been  fixed  with  reference  to  such 
considerations,  to  provide  that  if  the  person  on  whose  life  the 
annuity  depends  shall  go  to  India,  or,  in  case  of  a  man,  shall  enter 
into  the  military  service,  by  which  the  expense  of  insurance  is 
increased,  the  amount  of  the  difference  shall  be  paid  by  way  of 
addition  to  the  annuity,  because  that  changes  the  calculation,  or 
(I  should  rather  say)  adds  a  new  element  to  those  upon  which  the 
calculation  generally  proceeds.    And  if  there  is  nothing  more  in 
the  matter  than  that  common  ingredient  in  the  transaction,  this 
also  does  not  vary  the  case,  because  in  each  of  those  states  of 
circumstances  it  is  at  the  option  of  the  purchaser  of  the  annuity 
whether  he  will  insure  or  not,  whether  he  will  make  a  contract 
with  an  insurance  office,  or  become  his  own  insurer.     Nor  does  it 
make  a  difference  though  there  shall  be  a  covenant  that  the  person 
on  whose  life  the  annuity  depends  shall,  on  a  reasonable  request, 
attend  at  an  insurance  office,  in  order   that  the  medical  officer 

(1)  46  R.  K.  226  (LI.  &  G.  tomp.  (2)  9  B.  B.  801  (6  Esp.  11). 

Sug.  289). 
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GoTTLiBB  there  may  examine  the  life,  and  see  whether  the  insurance  is  one 
Cranch.  fit  to  be  taken.  That  also  is  common.  There  may  be  particular 
circumstances  of  contract,  or  there  may  be  representations,  express 
or  to  be  inferred,  that  may  change  the  nature  of  the  case.  I  have 
[  *446  ]  looked  *in  vain  for  any  such  circumstance  here.  I  find  nothing 
but  a  plain  declaration  of  the  principle  on  which  the  calculation 
proceeded,  and  which  is  more  or  less  involved  in  every  one  of  these 
annuity  transactions,  whether  mentioned  or  not;  but  the  pur- 
chaser of  the  annuity  still  remained  at  liberty  either  to  drop  or 
keep  up  the  policy.  The  grantor  could  not  complain,  whether  he 
did  or  did  not  keep  it  up.  The  purchaser  might  have  been  his 
own  insurer,  at  his  own  choice,  for  his  own  benefit,  and  at  his 
own  risk. 

Therefore  I  do  not  see  any  ingredient  in  the  present  case  upon 
which  it  can  be  brought  within  the  authorities  cited.  The  plain- 
tiff's counsel  has  made  the  most  of  his  materials,  but  has  not  been 
able  to  convince  me  that  there  is  anything  in  his  cause  but 
substantially  the  ordinary  and  simple  transaction  that  I  have 
mentioned,  in  which  the  policy  belongs  to  the  purchaser  of  the 
annuity,  as  I  think  this  does. 

Thb  Lobd  Justice  Turner  : 

As  a  general  rule  it  is  not  disputed,  that  where  the  grantee  of  an 
annuity  insures  the  life  of  the  grantor,  the  policy  effected  belongs 
to  the  grantee.  The  question  here  is,  whether  there  are  any 
special  circumstances  to  take  this  case  out  of  the  general  rule. 
Was  there  any  contract  between  these  parties  that  the  policy,  on 
the  redemption  of  the  annuity,  should  belong  to  the  grantor  ?  for 
the  case,  no  doubt,  might  be  affected  by  such  a  contract.  I  see  no 
evidence  of  any  such  contract.  The  first  letter  which  passed 
between  the  parties  refers  indeed  to  its  being  necessary  to  provide 
for  the  insurance  of  the  grantor's  life,  but  it  is  evident  that  that 
letter  was  meant  only  to  state  the  terms  on  which  the  money 
would  be  lent.  It  amounts  to  no  more  than  a  statement  of  the 
[  *447  ]  calculation  which  the  grantee  had  made  as  the  foundation  *of  the 
terms  on  which  he  would  advance  his  money.  The  same  observa- 
tion applies  to  the  second  letter.  So  far  as  the  letters  are  con- 
cerned there  is  a  total  absence  of  contract  between  the  parties 
as  to  the  property  in  the  policy.  Then  comes  the  stipulation  in 
the  bond,  that  if  the  grantor  shall  go  abroad  the  extraordinary 
premiums  occasioned  thereby  shall  be  paid  by  the  grantor.    That 
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provision,  however,  imposes  no  obligation  on  the  grantee  to  keep  Gottlieb 
the  policy  on  foot.  It  means  this,  that  he  may  keep  up  the  insiir-  cranch. 
ance,  taking  the  amount  payable  at  the  office  as  the  measure  of 
the  risk  he  runs.  There  being  then  no  contract  between  the 
parties,  nor,  so  far  as  I  can  see,  no  other  special  circumstances 
affecting  the  question,  how  does  the  case  stand  upon  principle  ? 
The  money  which  the  grantee  receives  becomes  the  grantee's  own 
money.  He  receives  8  per  cent,  on  his  loan,  and,  besides  that,  an 
annual  sum,  which  be  applies  in  keeping  on  foot  the  policy.  The 
money  so  applied  is  not  the  grantor's  money,  but  the  grantee's, 
and  what  equity  is  there  for  the  grantor  to  have  the  benefit  of  the 
application  of  the  money  of  the  grantee  ?  I  think  that  there  is  no 
foundation  whatever  for  this  bill.  It  must  be  dismissed  with  costs, 
but  there  will  be  no  costs  of  the  appeal. 


POWYS  V.  ]JLAGRAVE(I). 


1854. 
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affirming  Kay,  495  ;  18  Jur.  462.)  Ang^  6. 

A  tenant  for  life  is  not  under  any  implied  obligation  to  keep  the  settled  tiord 

property  in  repair  and  is  not  liable  for  permissive  waste  in  equity.  Cranwobth, 

L.C. 

This  was  an  appeal  by  the  defendants  Anthony  Blagrave  and  [  448  ] 
John  Henry  Blagrave  from  a  decree  of  the  Vice-Chancellor  Wood, 
in  a  cause  in  which  the  trustees  of  certain  real  estates  were  the 
plaintiffs  and  John  Blagrave,  the  tenant  for  life  of  the  estates,  and 
the  appellants,  the  tenants  in  tail  in  remainder,  were  the  defen- 
dants. The  questions  raised  by  the  ap2)6al  were,  first,  whether  a 
tenant  for  life  in  possession  was  accountable  in  equity  at  the 
instance  of  a  remainderman  for  permissive  waste;  and,  secondly, 
whether,  upon  the  true  construction  of  the  will,  certain  costs  of  the 
trustees  who  raised  the  question  were  payable  out  of  the  rents  and 
jjrofits,  or  out  of  the  corpus  of  the  estates.  The  Yice-Chancbllor 
decided  that  a  court  of  equity  had  no  means  of  interfering  in 
cases  of  permissive  waste  by  a  tenant  for  life,  and  that  the  costs 
in  question  were  payable  out  of  the  corpus  of  the  estate.  The 
following  extract  of  the  will  of  the  testator,  under  which  the 
question  arose,  together  with  the  facts  which  are  material  to  be 
stated,  are  taken  from  the  report  of  the  case  in  Mr.  Kay's  Reports, 

(1}  lu  re  Ifotchhjs  (1886)  32  Ch.  D.  Freman  [1898]  1  Cb.  28,  67  L.  J.  Ch. 

4118,  55  L.  J.  Ch.  546,  55  L.  T.  110;  14,  77  L.  T.  460;  Blacknwre  v.  White 

In  re  Cartwright  (1889)  41  Cb.  D.  532,  [1899]  1  a  B.  293,  68  L.  J.  Q.  B.  180, 

.58  L.  J.  Ch.  590,  60  L.  T.  891 ;  In  re  80  L.  T.  79. 
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PowYs       page  495.    [An  extract  from  the  Vice-Chancellor's  judgment  is 
Blaqravb.    ttlso  given  post,  p.  206.] 

John  Blagrave  by  bis  will  bequeathed  to  his  wife  Anne  Blagrave 
one  undivided  moiety  of  certain  leasehold  hereditaments  absolutely, 

[*449]  and  also  gave  her  for  life  *  (subject  to  the  provisoes  thereinafter 
mentioned)  his  mansion,  park  and  appurtenances  at  Galcot,  desiring 
her  to  dwell  there ;  and,  immediately  after  her  ceasing  to  inhabit 
and  dwell  therein,  the  said  house  and  park  to  go  to  his  trustees 
thereinafter  named  and  their  heirs,  in  the  same  manner  as  they 
would  go  in  case  his  said  wife  was  dead ;  and  he  gave  and  devised 
to  John  Blagrave  and  John  Simeon,  their  heirs,  executors  and 
administrators,  all  and  every  his  freehold  and  leasehold  messuages 
or  tenements,  lands,  tithes  and  hereditaments,  at  Reading,  and 
also  all  other  his  real  estate  whatsoever  and  wheresoever  in  trust, 
to  pay  certain  annuities  and  debts  as  therein  mentioned  ;  and 
from  and  after  payment  thereof,  and  ''  the  expenses  of  keeping  my 
said  estate  in  repair,  and  all  such  costs  as  my  said  trustees  shall 
expend  or  be  put  unto  by  means  of  the  trusts  hereby  reposed  in 
them  on  trust  to  pay  out  of  the  overplus  rents  and  profits  "  certain 
sums  for  maintenance  and  jointure,  and  after  payment  thereof, 
then  in  trust  to  pay  the  rents  of  all  his  said  freehold  and  leasehold 
estates  unto  the  said  John  Blagrave  during  his  life  to  his  own  use ; 
and  from  and  after  his  decease  then  to  stand  seised  of  the  testator's 
real  estate  to  the  use  of  John  Blagrave  the  younger,  eldest  son  of 
the  said  John  Blagrave,  during  his  life,  with  remainder  to  trustees 
to  preserve  contingent  remainders,  with  remainder  to  his  sons 
successively  in  tail  male,  with  remainder  to  Thomas  Blagrave, 
second  son  of  the  testator's  niece  Frances  Blagrave,  for  life,  with 
remainder  to  trustees  to  preserve  contingent  remainders,  with 
remainder  to  his  sons  successively  in  tail  male,  with  remainder  to 
Anthony  Blagrave  for  life,  with  remainder  to  trustees  to  preserve 
contingent  remainders,  with  remainder  to  his  sons  successively  in 
tail  male,  with  divers  remainders  over. 

And   the   will  contained   the    following    provisoes :    **  Provided 

[  ♦450  ]  always,  and  my  will  is,  that  from  and  after  payment  *of  everything 
charged  on  my  real  and  personal  estates,  the  said  John  Blagrave 
and  the  said  John  Simeon,  their  executors  and  administrators, 
shall  stand  possessed  of  my  undivided  moiety  of  the  said  leasehold 
messuages,  lands,  tithes  and  estates  in  Beading  aforesaid  in  trust, 
out  of  the  rents  and  profits  thereof,  to  keep  such  parts  thereof  as  I 
let  at  rack  rents  in  good  repair ;  and  from  time  to  time  to  pay  the 
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overplas  thereof  to  such  and  the  same  person  and  persons  as  shall       Powy:^ 

from  time  to  time  be  entitled  to  the  rents  and  profits  of  my  real    blaorave. 

estates  :  Provided  always,  and  my  will  is,  that  it  shall  not  be  lawful 

for  my  said  trustees,  or  any  other  person  or  persons  who  shall  be 

in  possession  of  my  several  estates  under  and  by  virtue  of  this  my 

will,  to  cut  any  oak  timber  from  off  any  part  of  my  estates,  not  even 

for  repairs ;  but  that  the  person  or  persons  who  shall  from  time  to 

time  be  in  possession  of  my  said  estates,  or  entitled  to  the  rents 

and  profits  thereof,  shall  purchase  scantle  oak  timber  for  such 

repairs  as  oak  will  be  wanting/' 

The  testator  died  in  1787  ;  his  widow  was  also  now  dead.  John 
Blagrave  survived  his  co-trustee,  and  died  in  1827,  leaving  his  son, 
John  Blagrave  the  younger,  his  heir-at-law,  who  thereupon  entered 
into  possession  of  the  devised  estates  as  tenant  for  life  thereof. 
John  Blagrave  the  younger  had  no  issue.  Thomas  Blagrave  was 
dead  without  issue,  but  Anthony  Blagrave  was  living  and  had  a  son 
named  John  Henry  Blagrave  who  was  the  first  tenant  in  tail  under 
the  will. 

By  decrees  in  two  other  suits,  concerning  these  estates,  which 
came  on  together  on  the  2Sth  of  April,  1847,  Lord  Justice  ENmHT 
Bruce,  then  Yice-Ghancellor,  granted  an  injunction  to  restrain 
cutting  timber  and  other  waste  by  John  Blagrave  the  younger  on 
the  estates,  *and  one  of  the  questions  in  those  suits  being  the  f  *46i  ] 
duration  of  the  trusteeship  under  the  will,  his  Honour  directed  a 
case  to  be  sent  to  the  Court  of  Exchequer  to  inquire  of  what  estate 
the  said  John  Blagrave  (who  was  the  beir  of  the  surviving  trustee 
as  well  as  tenant  for  life  as  aforesaid)  was  seised  in  the  freehold 
hereditaments  under  the  will.  The  case  will  be  found  reported  on 
these  points  in  1  De  G.  &  Sm.  262  (l)  and  4  Ex.  550  (2),  where  the 
will  of  the  testator  is  stated  at  length,  and  from  the  latter  report  it 
appears  that  the  question  sent  to  the  Exchequer  was  answered  by  a 
certificate,  that  John  Blagrave  the  younger  was  seised  in  fee  simple 
of  the  said  hereditaments. 

By  an  order  made  in  the  said  suits,  dated  the  18th  January,  1851, 
Henry  Phillip  Powys  and  Cecil  Monro  were  appointed  trustees  of 
the  testator's  will  jointly  with  John  Blagrave  the  younger,  and  the 
said  hereditaments  were  vested  in  the  three  for  an  estate  in  fee 
simple  in  joint  tenancy  upon  the  trusts  of  the  will.  Henry  Phillip 
Powys  and  Cecil  Monro  now  filed  the  bill  in  this  suit  against  John 
Blagrave  the  younger,  Anthony  Blagrave  and  John  Henry  Blagrave, 
( I )  75  R.  R.  99.  (2)  80  B.  E.  688,; 


206  1854.     CH.     4  D.  M.  &  G.  451—452;  KAY,  499—500.     [r.r. 

PowYs  and  others,  as  defendants,  stating  the  above  facts  and  [alleging  that 
Blagrave.  ^^^  estates  were  very  much  out  of  repair  and  that  the  dilapidations 
were  increasing  and  that  the  defendants  Anthony  Blagrave  and 
John  Henry  Blagrave,  as  such  remaindermen  as  aforesaid,  insisted 
that  the  said  trust  for  repairs  was  a  subsisting  trust  which  ought  to 
be  performed,  and  that  in  case  of  non-performance  thereof  the 
plaintiffs  would  be  liable  as  for  a  breach  of  trust]. 

[  452  ]  The  bill  prayed,  among  other  things,  that  the  trusts  of  the  will 

might  be  carried  into  effect,  and  that  it  might  be  declared  whether 
the  said  trusts  for  keeping  the  said  estates  in  repair  was  or  not  a 
subsisting  trust,  and  for  a  receiver  of  the  rents,  and  an  injunction 
to  restrain  the  tenant  for  life  from  receiving  the  rents  and  profits  of 
the  said  estates,  or  interfering  or  intermeddling  therewith,  or  in  the 
management  thereof. 

[  •Kay,  499  J  Vice-Chancellor  Sir  W.  Page  Wood,  after  deciding  that  the  trust 
for  repairing  created  by  the  will  determined  on  the  death  of  the 
first  tenant  for  life,  continued : 

One  of  the  points  in  this  case  is  with  reference  to  the  duty,  alleged 
to  be  imposed  by  the  law  of  this  Court  upon  the  tenant  for  life,  of 
himself  keeping  the  premises  in  repair,  which,  it  is  urged,  the  Court 
should  now  enforce.  That  can  only  apply  to  the  repairs  which  may 
become  necessary  during  the  tenancy  of  the  present  tenant  for  life. 
If  the  theory,  that  the  Court  has  any  such  power,  be  correct,  the 
duty  of  the  tenant  for  life  can  only  be  commensurate  with  the 
period  of  his  occupation.  I  apprehend,  however,  that  with  certain 
excepted  cases  it  is  the  settled  doctrine  of  this  Court,  that  there  are 
no  means  of  interfering  with  permissive  waste.  In  the  case  of 
[•500  J  Loi'd  *lMnsdotcney.  Lady  Lansdonne  {\)  an  attempt  was  made  to 
charge  the  estate  of  the  late  Lord  Lansdowne  with  the  expense  of 
putting  the  premises  into  repair,  rendered  necessary  in  consequence 
of  his  neglect ;  and  the  counsel  for  the  defendant  argued  '^  There  is 
no  instance  of  such  an  account.  In  Caldivall  v.  Baylis  (2)  the  defen- 
dant had  expressly  promised  to  repair,  and  that  case,  therefore, 
turned  on  different  grounds.  The  cases  of  Lord  Castlemain  v.  Lord 
Craven  (d)  and  Tuimer  v.  Busk  (3)  are  express  authorities  that  there 
is  no  remedy  in  equity  against  permissive  waste."  The  two  last- 
mentioned  authorities  are  reported  in  Yiner's  Abridgment,  and  they 
entirely  bear  out  that  argument.    "  The  Master  of  the  Bolls  "  (Sir 

(1)  15  B.  B.  225  (I  J.  &  W.  523).  (3)  22  Yin.  Abr.  523,  tit.  "  Waste." 

(2)  16  B.  B,  ia9  (2  Mer.  408). 
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T.  Plumer)  "  expressed  himself  to  be  satisfied  that  no  account  of  Powth 
the  dilapidations  could  be  decreed ;  observing  that,  with  respect  to  blaorave. 
incumbents,  the  law  was  otherwise,  and  accordingly  suits  against 
their  representatives  were  very  common,  but  no  instances  of  such 
suits  by  remaindermen  had  occurred."  I  apprehend,  upon  that 
authority,  and  from  the  facts  that  there  have  been  so  few  suits  for 
this  purpose,  and  that  that  decision  was  acquiesced  in,  it  is  clear 
that  no  such  account  can  be  here  directed,  and  that  the  Court 
cannot  impose  upon  these  parties  such  a  duty,  unless  there  l)e 
something  in  the  other  authorities  that  have  been  referred  to  which 
forces  me  to  take  that  course.  The  first  of  those  authorities  was 
Caldwall  v.  Baylis  (1).  That  case  has  always  been  pressed  into  this 
service,  but  I  think  not  very  successfully.  The  circumstances  there 
were  very  special,  and  it  is  very  shortly  reported.  No  judgment  is 
given,  but  only  the  terms  of  the  order ;  but  the  facts  seem  to  justify 
the  making  of  that  order.  The  facts  were  these :  '*  The  testatrix 
died  in  179G,  upon  which  the  defendant "  the  tenant  for  life  "  entered 
into  possession,  but  instead  *of  keeping  the  premises  in  repair  [  *'^^  J 
pei-mitted  the  same  to  go  into  decay  during  the  life  of  Ballard,*' 
(the  remainderman  in  fee,  contingent  on  his  surviving  the  tenant 
for  life),  ''who  had  intended  to  commence  proceedings  against  him 
both  at  law  and  in  equity,  in  consequence  of  his  neglect,  but  desisted 
on  his  promise  to  repair  forthwith."  That  was  a  promise  made 
upon  consideration,  and  must  have  weighed  with  the  Court,  for, 
the  writ  of  waste  not  being  then  abolished,  proceedings  at  law  might 
have  been  taken  against  the  tenant  for  life,  if  the  remainderman 
had  not  been  put  to  sleep  by  that  promise.  The  injunction  granted 
was  in  terms  to  restrain  the  defendant  "  from  permitting  or  suffer- 
ing any  farther  or  other  waste."  The  case  was  cited  in  L(yi*d 
Lfnisdowne  \.  Ijidy  Lan8downe(2) ;  but  the  Master  of  the  Bolls 
seems  to  have  made  no  comment  upon  it,  and  did  not  follow  it,  as 
the  Court  is  now  pressed  to  do.  Caldaall  v.  Baylis  (l)  therefore 
cannot  be  considered  to  be  an  authority  against  what  was  treated 
as  a  settled  rule  in  Lai'd  Lansdoicne  v.  Lcidy  Lansdowne  (3).  The 
observations  of  Sir  John  Leach  in  The  Marquis  of  Ormonde  v. 
Kynersley  (4)  as  to  the  position  of  a  tenant  for  life,  have  also  been 
relied  on  in  this  case.  Sir  John  Leach,  however,  was  not  then 
discussing  this  subject,  but  the  question  of  equitable  waste,  that  is 
to  say,  cutting  down  ornamental  timber  and  the  like,  by  which 

(1)  16  B.  R.  189  (2  Mer.  408).  (3)  \o  R.  B.  225  (1  J.  &  W.  522}. 

(2)  15  K.  B,  225  (1  J.  &  W.  523).  (-1)  21  B.  R  313  (5  Madd.  36^). 
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PowYs  profit  had  been  made,  and  which  was  clearly  within  the  ordinary 
Blagrave.  doctrine  of  the  Court  with  reference  to  account.  Sir  John  Leach 
there  said  in  effect  that  a  testator  imposes  upon  those  to  whom  he 
gives  real  property  for  life  the  duty  of  seeing  it  properly  managed 
and  kept  in  proper  repair ;  and  this  Court  will  always  make  parties 
answerable  for  a  breach  of  trust.  His  Honour  was  probably  bearing 
in  mind  more  particularly  the  doctrine  of  equitable  waste,  and  the 

L  •502  ]  case  of  ♦Raby  Castle  (Vane  v.  Lord  Barnard  (I)  ),  where  part  of  the 
property  was  actually  pulled  down  from  vindictive  feelings  towards 
the  person  next  entitled  to  it.  When  these  observations  of  Sir 
John  Leach  were  pressed  upon  the  late  Vice-Chancellor  of  Eng- 
land in  the  case  of  Kingham  v.  L€e(2)y  he  gave  an  answer  which 
seems  to  me  to  be  conclusive  on  the  subject.  The  Yice-Changellor 
said,  that  he  could  not  conceive  that  Sir  John  Leach  meant  literally 
that  there  was  a  trust  imposed  upon  the  tenant  for  life  to  keep  the 
property  in  repair,  because,  if  so,  he  could  not  assign  his  life 
interest  without  committing  a  breach  of  trust,  and  even  if  he  did  he 
would  still  be  personally  liable,  for  he  could  not  get  rid  of  the  trust 
which  had  been  imposed  upon  him  by  handing  over  the  estate  to 
another.  I  think  that  this  doctrine  will  not  bear  examination,  and 
that  Sir  John  Leach  could  not  have  had  any  intention  of  laying 
down  any  such  general  principle. 

These  were  the  only  authorities  in  which  it  was  urged  that  the 
Court  had  taken  steps  towards  a  remedy  in  cases  of  permissive 
waste,  except  the  case  of  Re  Sk'mgley  (3),  in  which  there  was  an  able 
argument  upon  this  subject  by  the  late  Vice-Cbancellor  Parker, 
who  was  then  at  the  Bar.  In  that  case,  a  condition  was  imposed 
by  the  will  upon  the  person  to  whom  the  property  was  given  for 
life,  that  he  should  keep  it  in  repair,  so  that  a  forfeiture  would  be 
incurred  by  a  breach  of  that  condition.  The  tenant  for  life  was  a 
lunatic.  The  mansion-house  was  burnt  down,  and  the  Lord  Chan- 
cellor had  to  consider,  that,  if  the  damage  was  not  repaired,  the 
forfeiture  might  be  taken  advantage  of  by  those  who  were  entitled 
in  remainder ;  and  Lord  Truro  came  to  the  conclusion  that  for  the 
benefit  of  the  lunatic  the  premises  ought  to  be  rebuilt  at  the  expense 
of  his  estate,  which  seems,  if  I  may  say  so,  to  be  a  perfectly  proper 
conclusion. 

[603]  The  case  of  Marsh  v.    Welh{4)  was  there  cited,  which  was 

again  a  totally  different  case  from  the  present.    A  person  entitled  to 

(1)  2  Vem.  738.  (3)  87  R.  B.  80  (3  Mac.  &  G.  221). 

(2)  74  E.  B,  103  (16  Sim.  396),  (4)  25  B.  B.  160  (2  Sitn,  &  St.  87). 
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leasehold  property,  subject  to  a  previous  life  interest  therein,  had       powyb 

there  renewed  the  lease,  with  the  consent  of  the  tenant  for  life,  and    blaoraye. 

covenanted  for  the  performance  of  the  duties  of  a  lessee,  and  among 

others,  to  keep  the  buildings  and  fences  on  the  premises  in  repair. 

A  question  arose  between  the  remainderman  and  the  representatives 

of  the  tenant  for  life,  after  his  death,  as  to  the  liability  for  the 

repairs  which  had  been  neglected  to  be  done  during  the  tenancy 

for  life.    And  the  Court  said,  in  effect,  that  the  tenant  for  life  had 

allowed  the  remainderman  to  enter  into  this  covenant,  and  he  was 

the  trustee  for  that  purpose  of  the  tenant  for  life ;  and,  therefore, 

the  tenant  for  life  must  indemnify  him,  and  he  must  recover  against 

the  estate  of  the  tenant  for  life  the  loss  which  had  been  occasioned 

by  his  neglect  to  keep  the  premises  in  repair. 

Those  cases,  therefore,  do  not  support  the  proposition  here  con* 
tended  for,  there  being  an  express  duty  imposed  upon  the  tenant 
for  life  with  regard  to  permissive  waste. 

There  are  two  other  cases  before  Lord  Langdale,  which  put  the 
doctrine  in  a  different  point  of  view :  Denton  v.  Denton  (l)  and 
Pugh  V.  Vaughan  (2).  The  latter  was  a  case  in  which  a  trustee  was 
proceeding  in  ejectment  against  the  cestui  que  trust  and  the  cestui 
que  trust  filed  his  bill  for  an  injunction,  to  which  the  trustee 
answered,  '^  True  it  is,  I  am  your  trustee,  and  am  ejecting  you,  but 
then  you  have  cut  down  timber,"  which  was  active  waste;  ''and 
further,  you  are  letting  the  premises  fall  into  disrepair,  and  other- 
wise mismanaging  the  property  ;*'  and,  upon  that  statement.  Lord 
Lanqdalb  dissolved  *the  injunction,  and  allowed  the  trustee  to  [  *^^  ] 
proceed  with  the  action,  putting  his  decision  upon  this  ground :  "  I 
strongly  incline,"  he  said, ''  to  think  that  the  testator  must,  from 
the  directions  contained  in  his  will,  be  considered  to  have  intended 
that  the  trustees  of  his  will  should  have  the  management  of  the 
devised  property  and  the  receipt  of  the  rents."  When  his  Lordship 
came  to  that  conclusion,  that  the  trustees  were  intended  to  be  in 
possession  and  have  the  management  of  the  property,  it  was  a 
matter  of  course  to  refuse  the  motion,  independently  of  the  acts  of 
the  tenant  for  life.  The  trustee  had  the  right  to  say — "I  have 
allowed  the  tenant  for  life  to  manage  the  property  as  long  as  I 
thought  fit,  but  I  am  the  person  intended  to  have  the  management, 
not  the  tenant  for  life,  and  I  now  claim  to  have  such  management." 
His  Lordship  continued :  The  trustee ''  has  some  reason  to  complain 

(1)7  Beav.  388;     see   85    B.    B.         (2)  85  E.  B.  160  (12  Beav.  517). 
p.  162,  n. 
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FowYs  that  the*'  tenant  for  life  and  his  lessee  for  years,  ''as  he  says, 
Dlagi'iave.  acting  with  him,  have  endeavoured  to  manage  the  property  indepen- 
dently of  him.  But  there  can  be  no  doubt  that  it  is  the  duty  of 
the  trustee  to  protect  the  property  against  the  improper  acts  of  the 
tenant  for  life,  and  in  this  answer  it  is  distinctly  sworn,  that,  before 
the  life  interest  of "  the  tenant  for  life  **  vested  in  possession,  he, 
with  his  mother,  entered  into  possession,  and  while  in  possession 
cut  down  and  sold  large  portions  of  the  timber  growing  on  the  lands, 
and  committed  other  acts  of  waste."  All  that  is  active  not  permis- 
sive waste ;  and  when  a  tenant  for  life  commits  such  waste  the 
trustees,  who  have  the  legal  estate,  have  a  right  to  interfere,  and  it 
is  their  duty  to  do  so  if  parties  unborn  are  interested.  Lord 
Langdale  continued :  *'  But  it  is  further  sworn  that  the  lessee  of 
the  tenant  for  life  has  felled  timber  growing  on  the  land,  and 
converted  the  same  to  his  own  use,  and  has  refused  to  permit  the 
trustee  to  go  on  the  land  to  ascertain  the  actual  state  and  condition 
thereof.  Upon  this  statement,  I  think  that  the  trustee  is  entitled 
[  *605  ]  to  *have  the  injunction  dissolved,  and  that,  under  the  circumstances, 
I  should  not  be  justified  in  doing  what  I  should  have  been  glad  to 
do  if  the  parties  would  consent — continue  the  injunction,  on  the 
lessee  undertaking  to  cut  no  more  timber,  and  to  permit  the  trustee 
to  enter  on  the  land  at  all  convenient  times  to  ascertain  the  state 
and  condition  thereof." 

Unless  it  be  referred  to  his  Lordship's  opinion  that  there  was  a 
trust  to  manage  the  property,  that  part  of  the  jiidgment  would  seem 
to  intimate  that  it  was  the  duty  of  the  trustee  to  prevent  permissive 
waste.  The  trust  was  "to  pay  to  John  Yaughan  the  rents  and 
profits  thereof  during  hia  life."  That  is  the  short  statement  in  the 
report.  Probably,  there  was  something  more  from  which  the  trust 
was  inferred,  but  the  Court  has  always  held  upon  those  words  alooe 
that  the  trustee  has  an  active  duty  to  perform. 

In  Denton  v.  Denton  (1),  a  testator  had,  devised  his  real  estates 
unto  and  to  the  use  of  trustees,  and  their  heirs  and  assigns,  "  upon 
trust  to  pay  the  rents,  issues,  and  profits  of  the  same  unto,  or 
permit  the  same  to  be  enjoyed  by,"  the  tenant  for  life.  If  those 
latter  words  had  been  used  without  the  limitation  "  unto  and  to  the 
use  "  of  the  trustees,  the  use  would  have  been  executed  in  the  tenant 
for  life,  and  that  makes  the  case  certainly  rather  stronger  than 
Pugh  V.  Vaughan{2).  In  Denton  v.  Denton  (I),  the  trustees  were 
proceeding  to  eject  the  cestui  que  trust.    Disputes  had  taken  place 

(1)  7  Beav.  38S ;  see  85  B.  B.  p.  162,  n.       (2)  85  B.  B.  160  (12  Bear.  517). 
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as  to  the  right  to  the  possession  of  the  estates  and  of  the  title  deeds. 
The  trustees  had  brought  an  action  of  detinue  against  the  tenant 
for  life  to  recover  the  title  deeds,  and  gave  notice  to  the  tenants  to 
pay  the  rents  to  them.  It  was  argued,  that,  as  the  trustees  had  no 
active  *duties  to  perform,  the  tenant  for  life  was  entitled  to  the  ^ 
possession  of  the  estate.  It  appeared  that  timber  had  been  cut ; 
but  it  was  said,  only  in  thQ  proper  and  provident  management  of 
the  estate,  and  that  the  produce  had  been  principally  employed  in 
repairing  upon  the  estate.  There  was  no  question  there  of  permis- 
sive waste ;  it  was  a  simple  case  of  active  waste,  and  the  Master  of 
THE  Bolls  objecting  to  what  the  trustees  were  doing,  thinking  that 
it  was  a  contest  between  them  and  the  tenant  for  life  which  should 
have  the  possession,  said  "  The  trustees,  therefore  no^  desire  that 
the  system  which  has  gone  on  from  the  tesW.iv  ?  dsath  to  the 
present  time  may  be  discontinued,  not  because  the  tenant  for  life 
has  done  anything  wrong,  for  nothing  had  before  been  said  about 
the  timber,  but  because  something  wrong  may  be  done.  That,  I 
think,  is  a  subject  which  may  hereafter  be  properly  examined  into  ;*' 
and  his  Lordship  ended  by  allowing  the  tenant  for  life  to  remain  in 
possession,  upon  his  undertaking,  among  other  things,  not  to  cut 
any  timber  without  the  consent  of  the  trustees. 

I  think  that  it  is  not  possible  to  obtain  a  remedy  against 
permissive  waste  indirectly,  through  the  medium  of  a  trust  created 
in  the  property.  If  I  were  to  hold  that,  it  would  be  most  incon- 
venient. If  every  trustee  is  to  be  considered  liable,  though  merely 
a  trustee  under  a  will  which  devises  the  property  to  and  to  his  use, 
as  in  Denton  v.  Denton  (0)  in  cases  of  permissive  waste  for  want  of 
repairs,  the  difficulty  which  is  now  felt  of  getting  respectable  persons 
to  act  as  trustees  would  be  increased.  I  can  foresee  no  end  to  the 
demands  which  would  be  made  upon  trustees  by  remaindermen 
coming  into  possession  of  the  trust  property,  who  might  think  it 
not  sufficiently  repaired,  if  they  might  say  to  the  trustees,  *'  it  was 
your  duty  to  look  after  the  ^tenant  for  life  ;  you  had  the  legal  estate  [  *ou7  i 
and  it  was  your  business  to  see  that  he  was  performing  all  these 
trusts,  and  as  you  have  not  done  so  we  shall  fix  you  with  the 
liability."  I  think  that  such  a  doctrine  cannot  possibly  be  estab- 
lished. There  is  therefore  no  authority  for  my  interfering  with  the 
possession  of  this  property. 

The  defendants  appealed  from  this  decision. 

(1)  7  Bear.  388 ;  see  8j  E.  £.  p.  165,  n. 
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Powis  Mr.  Holt  aud  Mr.  Cottrdlj  for  the  appellants,  [contended  that 

Blagrave.    so  long  as  the  trustees  had  duties  to  perform,  so  long  were  they 

[  4  D.  M.  &    bound  to  keep  the  property  in  substantial  repair,  and  that   the 

defendant  John  Blagrave,  as  equitable  tenant  for  life,  ought,  by 

analogy,  to  have  the  same  obligation   imposed  on  him  in  this 

Court,  and  to  be  impeachable  of  waste  in  equity ;  and  they  cited 

Lord  Coke(l)  and  Parteriche  v.  Potvlet{2),  Marquis  of  Ormonde  v. 

Kynersley  (3),  Re  Skingleij  (4),  Shallcross  v.  Finden  (6),  and  Caldicall 

v.  Bai/lis  («)]. 

[  454  ]  The  decree,  so  far  as  it  directs  the  costs  of  the  trustees  to  be  paid 

out  of  the  corpus  of  the  estate,  is  erroneous,  the  testator  having 

himself  expressly  pointed  to  the  rents  and  profits  as  the  fund  out 

of  which  they  were  to  be  provided. 

Mr.  Chandless  and  Mr.  Surrage  for  the  plaintiffs,  the  ti'ustees. 

Mr.  Pearson  for  Anne  Cullum,  an  annuitant  under  the  will  of 
the  testator. 

Mr.  Craiij  and  Mr.  Wkkens  for  the  defendant  Colonel  Blagrave, 
the  second  tenant  for  life  : 

[  ♦455]  The  case  made  by  the  appellant  is  wholly  unsupported  *by  any 

authority,  except  the  single  one  of  Parteriche  v.  Powlvt  C^);  but  the 
dictum  there  attributed  to  Lord  Hardwicke  has  never  been  regarded 
as  law.  *  *  The  trust  for  repairs,  in  the  will,  was  express  only  so 
far  as  concerns  the  leasehold  property  held  at  rack  rent  under  the 
Crown,  and  inasmuch  as  there  was  an  express  trust  to  repair,  with 
respect  to  a  certain  portion  of  the  testator's  property,  therefore  no 
trust  to  i-epair  can  be  implied  as  to  the  residue  of  the  property. 
Expressio  unius  exclusio  alterius.  The  duration  of  the  trust  also 
was  confined  only  to  the  lifetime  of  the  first  tenant  for  life ;  and 
the  mere  fact  of  ordering  the  rents  and  profits  to  be  applied  for  the 
pui*x)oses  of  repairs,  has  not  the  efifect  of  confining  the  trustees  to 
the  funds  derivable  from  annual  rents :  Allan  v.  Backhouse  (8). 

[They  also  cited  Kingham  v.  Lee  (9),  Marquis  of  Lansdoane  v. 
Marchioness  of  Lausdoune  (1^),  and  other  cases.] 

Mr.  CottreUy  in  reply.     *     *     * 

(1)  2  List.  Uo.  ((>)  IG  K.  E.  189  (2  Mur.  408). 

(2)  2  Atk.  383  (rA>r(l  IIakdwickk).  (7)  2  Atk.  383. 

(3)  21  R.  R.  313  (5  Madd.  369).  (8)  13  B.  R.  23  (2  V.  &  li.  60). 
(1)  87  E.  R.  80  (3  Mac.  &  G.  221)  (9)  74  R.  R.  103  (15  Sim.  396). 
(o)  3  R.  R  75  (3  V06.  738).  (10)  15  R.  R.  225  (1  J.  &  W.  622). 
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The  Lord  Chancellor:  i»owys 

Vm 

The  first  question  is,  whether  under  this  testator's  will  there  is  a    blaqrave. 
trust  to  keep  in  repair,  over-riding  the  eqnitahle  life  interest  of  the       ^•'y-  •^• 
defendant  John  Blagrave.  .  ^.^^  -. 

It  is  not  material  to  consider  what  the  trust  was  prior  to  that 
life  estate,  for  all  right  against  the  assets  of  the  trustees,  during  the 
life  of  John  Blagrave  the  father,  was  waived  in  the  former  decree. 
Indeed  Mr.  Cottrell  expressly  confined  his  claim  to  the  period  since 
1827.  There  would  be  great  difficulty  in  dealing  with  the  question 
thus  restricted,  even  supposing  the  trust  to  have  continuance, 
for  the  defendant  John  Blagrave  would  he  entitled  to  say  his 
liability,  or  rather  the  liability  of  the  trustees  since  1827,  ought  not 
to  be  to  keep  the  property  in  such  repair  as  it  was  then  in,  but  to 
keep  it  in  good  repair,  having  first  put  it  into  good  repair  at  the 
expense  of  those  who  held  it  prior  to  1827.  It  is  not,  however, 
necessary  to  consider  this,  for  I  think  there  was  no  trust  to  repair 
after  the  death  of  John  Blagrave  the  father.  I  do  not  feel  called 
on  to  go  through  the  will  in  detail,  as  has  been  done  very  fully  and 
ably  by  the  Vicb-Chancellor.  I  content  myself  with  saying,  that 
I  entirely  adopt  his  reasoning.  The  will  is  very  inartificially  drawn, 
but  the  testator  clearly  meant,  that  on  the  death  of  John  Blagrave 
the  father,  the  successive  cestuis  que  trust  should  be  let  into 
possession,  though  the  trustees  still  retained  the  legal  estate,  in 
order  to  enable  them,  if  necessary,  to  raise  the  sums  charged  on 
the  property.  The  dispositions  seem  to  have  been  studiously  made 
for  the  purpose  of  showing  *that  the  testator  did  not  intend  to  [  ^ari  ] 
place  John  Blagrave  the  father,  who  was  himself  a  trustee,  on  the 
same  footing  with  those  who  should  succeed  bim. 

After  providing  for  the  payment  of  the  annuities  to  his  wife,  his 
sister-in-law,  and  his  niece  Mrs.  CuUum,  and  directing,  contingently, 
that  a  sum  of  10,000i.,  should  be  raised  for  the  children  after  her 
death,  he  proceeds  thus :  (His  Lordship  here  read  from  the  will 
as  to  the  trusts  for  payment  of  interest  on  the  money  to  be  borrowed, 
and  the  expenses  of  keeping  the  estates  in  repair,  and  the  costs  of 
the  trustees,  above  set  out,  and  proceeded.)  And  he  [then  makes 
provision  for  the  defendant  John  Blagrave  by  securing  to  him  an 
annuity  during  his  father's  life,  with  a  power  to  charge  the  estate 
with  a  jomture  in  favour  of  any  woman  he  might  marry,  and  who 
should  bring  him  a  fortune.  In  all  these  trusts  he  clearly  contem- 
plated, that  the  trustees  were  themselves  to  receive  and  dispose  of 
the  rents,  and  then  he  proceeds  thus :  "  and  in  trust  to  pay  and 
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I'owYs       apply  the  surplus  rents  and  profits  of  all  my  said  freehold  and  lease- 

yi,MiuA\K.    l^old  estates  in  paying  oflF  and  discharging  the  principal  money  so 

to  be  borrowed ;  and  after  payment  thereof,  then  in  trust  to  pay 

the  rents  and  profits  of  all  my  said  freehold  and  leasehold  estates 

unto  the  said  John  Blagrave  during  his  life  to  his  own  use.*' 

He  then  goes  through  a  long  series  of  limitations  giving  life 
estates  to  the  sons  of  John  Blagrave  the  father,  successively,  with 
the  usual  limitations  to  preserve  contingent  remainders  and  with 
remainder  to  their  first  and  other  sons  successively  in  tail  male. 
Now  I  think  it  impossible  to  read  these  limitations,  without  at 
once  feeling  satisfied  that  the  testator  considered  that  the  right  of 
possession  in  his  trustees  was  to  cease. 
[  M58  ]  It  is  true,  that  they  might  still  have  to  exercise  their  *right  or 

duty  of  entering  for  the  purpose  of  raising  money  by  mortgage  or 
otherwise.  But  in  the  meantime,  he  considered  that  the  persons 
beneficially  entitled  would  be  in  possession.  This  is  quite  inconsis- 
tent with  the  notion  of  a  trust  to  receive  the  rents  and  apply  them 
in  keeping  the  houses  in  repair. 

This  disposes  of  the  first  question.  The  order  on  this  point  was 
right.  But  then  it  was  argued,  independently  of  the  trust,  that  it 
is  the  duty  of  a  tenant  for  life  to  repair.  ^'Eqxdtas  sequitur  legem." 
But  even  legal  liability  now  is  very  doubtful :  Gibson  v.  Wells  (I) ; 
Heme  v.  Benhou'(2).  Whatever  be  the  legal  liability,  this  Court 
has  always  declined  to  interfere  against  mere  permissive  waste : 
Lord  Castlemain  v.  Lord  Craven  (3) :  there  the  Master  of  the  Rolls 
said,  "  the  Court  never  interposes  incase  of  permissive  waste  either 
to  prohibit  or  to  give  satisfaction,  as  it  does  in  case  of  wilful 
waste." 

On  this  ground,  relief  was  refused  in  Wood  v.  Gaynon  (4).  In 
that  case,  a  tenant  for  life  had  been  guilty  of  permissive  waste,  and 
the  plaintiff  and  one  of  the  defendants,  Benjamin  Lyme,  were  the 
reversioners;  Lyme  refused  to  join  with  the  plaintiff  in  an  action 
at  law.  The  Master  of  tub  Bolls  refused  to  assist  the  plaintiff, 
saying,  that  as  there  was  no  precedent  he  would  not  make  one ; 
adopting  the  argument,  that  it  would  tend  to  harass  tenants  for 
life  and  jointresses,  and  that  suits  of  this  kind  would  be  attended 
with  great  expense  in  depositions  about  the  repairs.  With  respect 
to  the  case  of  Caldnall  v.  Baylis  (s),  it  does  not  sustain  the  doctrine 

(1)  8B.B.  801(1  Bo8.&r.N.R.290).      pi.  11. 

(2)  4  Taunt.  764.  (4)  Amb.  395. 

(3)  22  Vin.  Abr.  523,  tit.  *'  Waste,"  (5)  16  R.  R.  189  (2  Mer.  408). 
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for  wLich  it  was  cited.    The  case  of  Re  Skingley  (l)  was  founded       Powvs 
on  the  express  obligation  of  the  lunatic  to  keep  in  repair.    *I  do    blagr.\ve. 
not  refer  to  the  cases  where  the  question  has  been,  as  to  the  right      [  '459  ] 
to  charge  assets.    There,  the  decisions  have  rested  on  other  grounds. 
There  is  no  precedent  for  what  is  asked  in  this  respect ;  I  certainly 
will  not  be  the  first  to  make  one. 

The  only  other  point  calling  for  decision  is,  as  to  the  costs.  It 
is  said  that  they  are  to  be  paid  out  of  rents  and  profits.  (His 
Lordship  here  referred  to  the  passage  in  the  will  relied  upon  by  the 
appellants  (ante,  p.  204),  and  proceeded:)  I  do  not  say,  whether 
costs  for  raising  ihe  10,000{.  if  it  should  become  raisable,  would  be 
to  be  borne  by  the  cm-pna,  or  the  life  interest.  I  am  clear  that  these 
costs  are  not  thrown  on  the  life  interest.  They  are  costs  thrown 
on  the  trustees  by  the  unfounded  claim  of  tenants  in  remainder. 
The  Yiob-Chancbllor,  in  my  opinion,  was  quite  right  in  throwing 
them  on  the  corpus  of  that  property,  the  due  administration  of 
which  made  the  suit  necessary.  I  think  there  is  no  foundation  for 
the  appeal,  which  must  therefore  be  dismissed  with  costs. 


[460  1 


WARE  r.   LORD   EGM0NT(2).  i864. 

(4  D.  M.  A  G.  460—474;  8.  C.  24  L.  J.  Ch.  361 ;  1  Jur.  N.  S.  97  ;  3  Eq.  R.  1 ;    ^^*^^'^  ^^' 

3W.R.480  Lo^ 

O  R  A  "V  tilTf\f>f  IT 

The  question,  vhen  it  is  sought  to  affect  a  piirchaser  vith  oonstructive         j^  q 
notice,  is  not  whether  he  had  the  means  of  obtaining,   and  might,  by 
prudent  caution,  have  obtained,  the  knowledge  in  question,  but  whether 
the  not  obtaining  it  was  an  act  of  gross  or  culpable  negligence. 

The  abstract  of  title  of  real  estate  disclosed  the  fact  that  the  land  tax  had 
been  redeemed  thirty-three  years  previously  to  the  sale  by  persons  acting  as 
the  guardians  of  an  infant  tenant  in  tail,  out  of  the  personal  estate  of  the 
infunt,  who  died  a  bachelor  without  having  attained  his  majority ;  and,  in 
a  suit  instituted  shortly  afterwards  by  the  personal  representatives  of  the 
infant  against  the  then  tenant  in  tail  in  remainder,  a  decree  was  made 
declaring  them  entitled  to  charge  the  estate  with  an  amount  equal  to  the 
consideration  money  paid  for  the  redemption.  A  deed  was  prepared  for  the 
purpose  of  charging  the  estate  accordingly,  which  was  duly  executed  by  the 
then  tenant  in  tail  in  remainder,  but  he  died  without  having  suffered  a 
recovery.  The  succeeding  tenant  in  tail  entered,  suffered  a  recovery,  and 
sold  the  estate  to  a  purchaser  for  valuable  consideration,  who  had  no 
express  notice  of  the  facts  above  stated:  Held,  on  a  bill  filed  by  the 
administrator  de  bonis  non  of  the  infant  tenant  in  tail  against  the  purchaser, 
that  the  omission  on  his  part  to  inquire  whether  the  redemption  of  the  land 

(1)  87  B,  B.  SO  (3  Mac.  &  G.  221).         Molyneux  y.  Hawirey  [1903]  2KB. 

(2)  Baihy  v.  Barnts  [1894]  1  Ch.  25,      487,  493.  72  L.  J.  K.  B.  873,  89  L.  T. 
63  L.  J.  Ch.  73,  69  L.  T.  542,  C.  A. ;      350,  C.  A. 
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tax  might  not  have  been  so  effected  as  to  Have  given  to  tbird  persons  equit- 
able rights,  of  which  there  was  no  trace  on  the  face  of  the  abstract,  did  not 
amount  to  gross  negligence,  and  that  he  ought  not  therefore  to  be  affected 
with  constructive  notice  of  such  equitable  rights. 

This  was  an  appeal  by  the  defendants,  the  trustees  and  execators 
of  Lord  Arden,  from  a  decree  of  the  Vice-Chancellor  Stuart,  who 
declared  that  the  defendants,  as  representing  the  purchaser  of 
certain  real  estate,  were  affected  with  constructive  notice  that  the 
land  tax  had  been  redeemed  by  means  of  funds  belonging  to  an 
infant  tenant  in  tail  of  the  estate,  who  died  in  infancy,  and  that  the 
circumstances  of  the  case  were  such  as  to  give  to  the  representatives 
of  the  infant  an  equitable  right  to  a  rent-charge  equal  to  the  land 
tax  redeemed.  So  much  of  the  facts,  as  will  suffice  to  render 
the  report  intelligible,  is  extracted  from  the  Lord  Chancellor's 
judgment. 

In  1782,  Nathaniel  Polhill  was  equitable  owner  in  fee  of  the  lands 
in  question.  He  had  contracted  to  purchase  them,  but  they  had 
not  been  conveyed  to  him.  By  his  will  dated  the  14th  of  June, 
1782,  he  devised  all  his  real  estate,  which  included  his  equitable 
interest  in  the  lands  in  question,  to  his  son  Nathaniel  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail,  with  remainder  to  his 
son  John  for  his  life,  with  remainder  to  his  first  and  other  sons  in 
tail  with  several  remainders  over. 

Soon  after  the  date  of  his  will  he  died,  and  his  son  Nathaniel 
became  tenant  for  life  in  possession.  He,  however,  lived  only  a  few 
weeks  after  his  father's  death.  He  died  on  the  80th  of  November, 
1782,  leaving  an  only  son  Nathaniel,  then  sixteen  months  old,  who 
thus  became  equitable  tenant  in  tail  in  possession.  In  July,  1788, 
the  legal  estate  was  duly  conveyed  to  two  gentlemen,  Benjamin 
TV  ay  and  Thomas  Maitland  (who  had  been  named  in  the  will  of 
1782,  as  trustees  to  preserve  contingent  remainders),  and  their  heirs 
to  the  uses  of  the  will,  so  that  the  infant  thus  acquired  the  legal 
estate  as  tenant  in  tail.  These  two  gentlemen  were  apparently 
friends  of  the  family ;  for,  though  they  had  no  legal  authority,  they 
entered  on  the  infant's  lands  and  received  the  rents  as  his  guardians. 
The  rents  thus  accumulated  in  their  hands  amounted  to  a  large 
sum,  and  in  1799,  the  year  after  the  passing  of  the  first  Land  Tax 
Redemption  Act,  they  took  on  themselves  to  apply  a  portion  of  the 
money  thus  accumulated,  in  redeeming  the  land  tax  on  all  the 
infant's  property,  which  was  situated  in  four  several  counties.  The 
land  tax  charged  on  the  Surrey  property  now  in  question  was  55L, 
and  the  sum  of  2,016/.,  8  per  Cents.,  which  was  the  consideration 
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for  the  redemption,  was  purchased  by  means  of  the  accumulated 
rents. 

The  infant  tenant  in  tail  died  a  bachelor  in  the  spring  of  1802, 
just  two  months  before  he  would  have  attained  his  age  of  twenty-one 
years ;  and  on  his  death  John  Polhill,  the  testator's  second  son, 
became  entitled  as  tenant  for  life,  and  he  entered  and  took  posses- 
sion accordingly.  John  Polhill  had  issue  several  children,  of  whom 
Thomas  Polhill  was  his  eldest  and  Frederick  Polhill  his  second  son. 
After  the  death  of  Nathaniel  Polhill  the  infant,  Ursula  *his 
mother,  who  had  married  James  Ware,  took  out  administration  to 
her  son,  and  in  1804  she  and  her  husband  filed  a  bill  in  this  Court 
against  John  Polhill  and  Thomas  Polhill  who  was  then  an  infant, 
and  against  the  said  Benjamin  Way  and  Robert  Maitland ;  and  the 
bill  prayed,  amongst  other  things,  that  an  account  might  be  taken 
of  the  several  sums  of  stock  transferred  from  the  personal  estate  of 
the  said  infant  either  in  his  life  or  after  his  death,  in  satisfaction  of 
four  contracts  for  the  redemption  of  the  land  tax  on  the  devised 
premises,  and  of  the  dividends  which  would  from  time  to  time  have 
accrued  due  on  the  said  several  sums  of  stock,  if  the  same  had  not 
been  transferred,  and  that  the  value  of  the  said  several  sums  of 
stock,  and  the  amount  of  the  dividends  might  be  paid  to  the  plain- 
tiff ;  or  that,  as  administratrix,  she  might  be  declared  entitled  to  a 
perpetual  rent-charge  upon  the  said  devised  estate  on  which  the 
said  land  tax  had  been  so  redeemed,  to  the  amount  of  such  land  tax 
to  be  paid  from  the  death  of  the  infant. 

The  defendants  duly  answered  the  bill,  and  the  cause  was  brought 
to  a  hearing  before  Sir  W.  Grant,  who  referred  it  to  the  Master  to 
inquire  and  state,  among  other  things,  the  circumstances  under 
which  the  contracts  for  redemption  were  made. 

The  Master's  report  under  the  decree  made  in  July,  1804,  stated 
several  contracts  by  the  trustees,  as  trustees  and  guardians  for  the 
infant  in  1799  (under  the  Act  88  Geo.  III.  c.  60,  for  making  per- 
petoal,  subject  to  redemption  and  purchase  of  the  land  tax),  for  the 
redemption  of  the  land  tax  charged  upon  the  devised  premises,  and 
that  there  was  not  any  option  declared  in  any  of  such  contracts. 
Some  transfers  of  stock  by  the  trustees  in  the  names  of  the  Com- 
missioners for  the  Seduction  of  the  National  Debt,  in  discharge  of 
some  of  the  instalments  *which  had  become  due  under  the  con- 
tracts, were  made  before  the  death  of  the  infant ;  other  transfers 
were  made  in  May  and  July,  1802,  in  discharge  of  the  remaining 
instalments  which  became  due  after  his  death.    All  the  payments 
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ixntD        person,  but  under  the  idea  that,  as  tlie  instalments  became  due, 
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parties  who  became  entitled  to  the  estates  on  the  death  of  the  infant. 

The  cause  came  on  to  be  heard  on  further  directions  before  Lord 
Eldon  in  July,  1805.  Lord  Eldon  held  that  Messrs.  Maitland  and 
Way  were  not  guardians  within  the  Act,  and  had  no  authority  to  deal 
as  they  had  dealt  with  the  infant's  property  ;  but  having  so  dealt, 
and  as  the  estate  had  got  the  benefit  of  the  transaction  as  it  would 
if  they  had  been  the  guardians  and  trustees  and  acted  as  such 
under  the  authority  of  the  Act,  there  was  an  equity  to  have  the 
estate  as  nearly  as  might  be  chargeable  as  it  would  have  been 
charged  in  that  case  under  the  Act,  and  he  so  decreed  (1). 

A  deed  was  prepared  for  the  purpose  of  charging  the  estates 
according  to  the  decree,  and  it  was  executed  by  John  Polhill  in 
1806,  and  by  his  eldest  son  Thomas  in  1817,  he  having  attained 
his  majority  in  1816.  The  personal  representatives  of  the  infant 
thus  acquired  a  legal  rent-charge  valid  against  John  and  Thomas, 
but  no  recovery  was  suffered,  and  therefore  the  deed  did  not  bind 
those  entitled  in  remainder  after  the  expiration  of  their  estates. 

John  Polhill  died  in  September,  1828,  and  in  the  following  month 
of  October  his  son  Thomas  died  without  issue,  and  without  having 
[  •4«4  ]       suffered  a  recovery  or  done  *any  act  to  confirm  the  rent-charge 
created  by  the  deed  which  he  had  executed  in  1817.    On  the  death 
of  Thomas,  Frederic  (his  next  brother)  entered  on  the  property, 
and  he,  in  1831,  suffered  a  recovery  and  so  acquired  the  fee  simple, 
subject  only  to  the  equitable  riglit  of  the  persons  entitled  under  the 
decree.    From  the  death  of  Thomas  in  1828,  Frederic  continued 
regularly  to  pay  to  the  personal  representative  of  Nathaniel  Polhill, 
the  infant,  the  rent-charge  as  it  had  been  paid  by  John  and  Thomas, 
from  the  date  of  the  decree  down  to  1828.     No  deed  was  executed, 
nor  was  any  legal  charge  created  by  Frederic.    In  1885,  Frederic 
Polhill  sold  the  estate  in  question  to  Lord  Arden  for  19,000/.     It 
appeared  by  the  decision  of  Lord  Eldon  in  the  suit  of  Ware  v. 
Polhill{^),  that  the  contracts  for  redemption  had  been  entered  into 
by  persons  who,  though  described  as  guardians  and  trustees  for 
the  infant,  were  in  fact  strangers,  and  it  was  in  evidence  that  the 
abstract  of  title  furnished  to  Lord  Arden  showed  on  the  face  of  it 
that  Nathaniel  Polhill  had  died  an  infant  and  unmarried  in  April, 
1602.    It  further  appeared,  that  upon  the  abstract  of  title  delivered 
(I)  8R.B.  144(11  Ves.  257). 
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to  Lord  Arden's  solicitors  the  i>roperty  sold  was  described  to  be 
property  the  land  tax  of  which  had  l^een  redeemed.  It  was 
admitted  that  neither  Lord  Arden  nor  his  advisers  had  any  actual 
notice  of  the  plaintiflf's  claim,  nor  of  the  decree  in  Ware  v. 
Polhill(\)y  nor  of  the  fact  of  any  payment  of  the  rent-charge  having 
ever  been  made  by  Frederic  Polhill. 

The  administratrix  of  the  infant  Nathaniel  Polhill  having  died, 
letters  of  administration  de  bonis  non  of  the  infant  were  granted  to 
M.  Ware,  the  present  plaintiff,  who  instituted  this  suit,  insisting 
that  the  facts  above  stated  ought  to  have  put  Lord  Arden  on 
inquiry,  the  result  of  which  must  have  been  to  disclose  the  circum- 
stances ^connected  with  the  redemption,  which  gave  rise  to  the 
equity  enforced  by  Lord  Eldon*s  decree. 

The  yice-Chancellor  Stuart,  having  been  of  opinion  that  the 
circumstances  were  such  as  to  affect  the  purchaser  with  constructive 
notice  of  the  plaintiff's  claim,  declared  that  the  purchased  property 
was  liable  to  the  payment  of  a  yearly  rent,  equivalent  to  the  amount 
of  land  tax  with  which  it  was  formerly  chargeable.  From  that 
decree  the  defendants,  the  representatives  of  Lord  Arden,  now 
appealed  to  the  Lord  Chancellor. 

Mr.  Glasse,  Mr.  G.  L.  Rusmell  and  Mr.  Martin  Ware,  for  the 
plaintiff,  in  support  of  the  decision  of  the  Vicb-Chancellor  : 

We  submit  that  the  decree  of  Lord  Eldon  in  Ware  v.  Polhill  (i) 
bound  the  estate  into  whosesoever  hands  that  estate  came ;  or,  in 
the  language  of  the  Vice-Chancellor  Parkbr,  in  Ware  v.  Polhill  (2), 
''  the  annuities  remained  an  equitable  charge  by  force  of  the  decree, 
the  effect  of  which  is  to  bind  the  inheritance  for  ever.'* 

In  the  present  case  there  was  enough  to  put  the  purchaser  and 
his  advisers  on  inquiry,  as  they  had  been  furnished,  at  their  own 
request,  with  a  further  abstract  of  title,  showing  that  Nathaniel 
Polhill  was  an  infant  at  the  time  when  the  redemption  of  the  land 
tax  was  effected.  Much  slighter  circumstances  were  held  sufficient 
to  have  imposed  on  a  purchaser  the  obligation  of  inquiry  :  Kennedy 
V.  Green  (3). 

The  Solicitor-General,  Mr.  Mnlins  and  Mr.  EawUnson,  for  the 
appellants,  the  representatives  of  Lord  Arden : 

The  form  of  the  Vice-Chancellor's  decree,  treating  Lord  Eldon's 
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decree  in  Ware  v.  Polhill  as  binding  on  the  estate,  is  clearly  erro- 
neous, for  Lord  Eldon  expressly  makes  the  annuity  only  personal : 
Ware  v.  Polhill  (1).  The  annuity  expired  in  1828,  on  the  death  of 
T.  Polhill,  without  having  barred  the  estate  tail,  and  the  trustees 
having  failed  to  call  upon  the  succeeding  tenant  in  tail  to  perfect 
the  charge  there  is  clearly  now  no  equity  to  enforce  the  charge 
as  against  a  purchaser  without  notice,  though  there  might  be  such 
an  equity  as  against  a  volunteer.  *  *  The  notice  which  is  imputed 
to  Lord  Arden  in  this  case  is  at  the  best  but  ^constructive,  a  doctrine 
whicli  has  found  little  favour  in  this  Court,  particularly  when 
sought  to  be  applied  to  a  purchaser  for  valuable  consideration  and 
without  notice.  Unless  it  can  be  proved  that  the  redemption  was 
to  the  knowledge  of  the  purchaser  effected  with  the  monies  of  the 
infant,  or  that  the  purchaser  was  guilty  of  gross  neglij^ence,  equiva- 
lent to  lata  euljya,  it  is  impossible  to  impute  constructive  notice : 
Jones  v.  Smith  (2),  in  which  case,  on  appeal  (3),  Lord  Lyndhurst 
expressed  his  disinclination  to  extend  the  doctrine. 

[They  also  referred  to  Green  v.  Pulsford(4),  Parker  v.  Brooke  (5), 
Jones  V.  Ponies {e),  Daniels  v.  Darison  (7),. West  v.  lieid (s),  Hewitt 
V.  Loosemore  (9),  and  other  cases.] 
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The  Lord  Chancellor  : 

The  object  of  this  suit  is  to  make  certain  lands  in  the  county  of 
Surrey,  to  which  the  defendants  derive  title  under  the  will  of  the 
late  Lord  Arden,  liable  to  the  payment  of  a  yearly  rent  of  55/. 
per  annum,  being  the  amount  of  land  tax  with  which  they  were 
formerly  chargeable.  Lord  Arden  purchased  these  lands  in  1835, 
and  he  purchased  them  as  lands  the  land  tax  on  which  had  been 
redeemed ;  there  is  no  doubt  of  the  fact  that  the  land  tax  had 
been  redeemed.  It  was  redeemed  very  soon  after  the  passing  of 
the  first  Land  Tax  Redemption  Act  in  1798,  the  contract  for 
redemption  being  dated  in  October,  1799.  The  consideration  waB 
2,016/.,  3  per  Cents.,  to  be  transferred  by  fourteen  successive 
instalments,  and  the  transfer  of  the  last  instalment  was  made  *in 
the  summer  of  1802.     The  land  tax  was  thus  effectually  redeemed , 


(1)  8  R  E.  see  p.  158  (11  Ves.  270 ; 
see  p  282). 

(2)  58  R.  R.  22  (1  Hare,  55). 

(3)  58  R.  R.  38  (I  Ph.  244). 

(4)  50  R.  R.  102  (2  Beav.  7()). 


(5)  7  R.  R.  299  (9  Ves.  583). 

(6)  41  R.  R.  137  (3  My.  &  K.  581). 

(7)  10  R.R.  171  (16  Yes.  249). 
(S)  62  R.  R.  98  (2  Hare,  249). 
(9)  89  R.  R.  526  (9  Hare,  449). 
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and  the  lands  were  therefore  correctly  described  in  the  sale  to 
Lord  Arden  as  '*  land  tax  redeemed.'*  This  is  the  common  case 
of  both  parties.  But  then  the  plaintiff  insists  that  the  redemption 
was  effected  by  means  of  funds  belonging  to  an  infant  who  died  in 
infancy,  and  who  is  now  represented  by  the  plaintiff  his  adminis- 
trator de  bonh  non,  and  that  the  circumstances  of  the  case  are 
such  as  to  give  to  the  plaintiff,  against  Lord  Arden's  devisees,  an 
equitable  right  to  a  rent-charge  equivalent  to  the  land  tax  redeemed. 
(His  Lordship  here  stated  the  facts  of  the  case  as  above  set  out, 
and  having  referred  to  the  suit  of  Ware  v.  Polhill,  and  to  the 
inquiries  which  had  been  directed  on  the  original  hearing  as  to 
the  circumstances  under  which  the  redemption  had  taken  place, 
said :)  With  reference  to  the  inquiry  as  to  whether  any  option 
had  been  declared  on  occasion  of  the  redemption  of  any  portion 
of  the  land  tax,  and  the  Master  finding  thereon  that  there  was  no 
such  option  declared,  it  is  necessary  to  observe,  that  under  certain 
pi-ovisions  of  the  Land  Tax  Redemption  Act,  the  person  redeeming 
has  the  option,  either  to  redeem  for  the  benefit  of  the  estate,  t.c, 
absolutely  to  extinguish  the  tax,  or  he  may  in  certain  circum- 
stances declare  an  option,  to  take  the  redeemed  tax  for  his  own 
benefit,  so  that  the  charge  shall  still  subsist  for  the  benefit  of  the 
person  redeeming.  In  fact  no  option  was  here  declared,  and  so 
the  legal  effect  of  the  redemption  was  to  extmguish  the  tax. 

The  cause  came  on  to  be  heard  on  the  Master*s  report  before 
Lord  Eldon,  and  the  view  he  took  of  the  case  was  this:  that 
Messrs.  Way  and  Maitland,  by  whom  the  redemption  was  effected, 
were  in  fact  mere  strangers,  though  described  as  guardians  and 
trustees  of  N.  Polhill  the  infant;  that  they,  no  doubt,  acted 
lyeviectlj  bond  *Jide,  and  did  what  tliey  thought  most  for  the 
infant's  benefit,  and  what  probably  would  have  been  so  if  he  had 
not  died  during  his  minority;  but  that,  however  honest  their 
intentions,  the  effect  of  their  act  was  to  alter  the  nature  of  the 
infant's  property,  to  convert  in  effect  a  portion  of  his  personalty 
into  real  estate ;  that  that  was  what  the  Court  does  not  permit :  and 
Lord  Eldon  held,  that  those  claiming  under  the  will  behind  the 
infant  were  bound  to  put  his  personal  representatives  as  nearly 
as  possible  in  the  situation  in  which  they  would  have  been,  if 
Benjamin  Way  and  B.  Maitland,  when  they  applied  the  infant's 
personal  estate  in  redeeming  the  land  tax,  had  declared  an  option 
which  would  have  given  to  them  or  to  the  infant  an  actual  legal 
rent-charge  equivalent    to  the  amount  of    the    land  tax.      (His 
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wabe        Lordship,  after  referring  to  the  decree,  and  to  the  deed  which  was 
LoBD        prepared  in  conformity  therewith  for  the  purpose  of  charging  the 

Egmont.  estates,  and  after  stating  the  deaths  of  John  and  Thomas  Polhill 
without  issue,  and  without  having  suffered  a  recovery,  and  the 
entry  of  Frederic  Polhill  in  1828,  the  recovery  suffered  by  him, 
and  the  payment  by  him  of  the  rent-charge,  and  the  purchase  from 
him,  by  Lord  Arden,  of  the  eatate  now  sought  to  be  afifected,  pro- 
ceeded :)  But  as  no  deed  was  executed,  nor  any  legal  charge 
created  by  Frederic,  the  right  of  the  persons  entitled  to  the  rent- 
charge  was  a  mere  equitable  right.  In  this  state  of  things,  Frederic 
in  1835  sold  the  Surrey  property  for  19,000/.  to  Lord  Arden.  It 
was  sold  and  conveyed  as  property  the  land  tax  of  which  was 
redeemed ;  and  it  is  admitted  neither  Lord  Arden  nor  his  advisers 
had  any  actual  notice  of  the  claim  of  the  infant's  personal  represen- 
tatives, that  they  had  no  actual  notice  either  of  the  decree  or  of  the 
fact  of  payment  of  the  rent-charge.  But  the  question  is,  whether, 
though  there  was  no  actual  notice,  there  was  not  what  is  called 

[  *47i  ]  constructive  notice,  notice  of  that  which  *ought  to  have  led  Lord 
Arden's  advisers  to  make  further  inquiries,  under  which  the  whole 
truth  would  have  come  out,  and  the  omitting  to  make  which 
amounted  to  culpable  negligence.  For  if  such  constructive  notice 
is  established,  no  doubt  the  defendants  claiming  under  Lord  Arden 
are  bound  by  all  the  equities  which  afifected  Frederic  Polhill  the 
vendor,  and  he  was  certainly  in  no  better  position  than  that  in 
which  his  brother  Thomas  had  stood  at  the  time  of  Lord  Eldon's 
decree  in  1805. 

The  circumstances  relied  on,  as  establishing  this  constructive 
notice  are,  first,  that  the  contract  for  redemption  was  entered  into 
by  Way  and  Maitland,  who  though  described  as  guardians  and 
trustees  for  the  infant,  were  in  fact  strangers ;  and,  secondly,  that 
the  abstract  stated  the  death  of  Nathaniel  in  April,  1802,  an  infant 
and  unmarried,  so  that  it  was  clear  he  could  never  have  ratified 
any  dealing  with  his  personal  estate  whereby  it  was  in  effect 
converted  into  realty.  It  was  argued,  that  these  facts  ought  to 
have  led  the  purchaser  to  make  further  inquiries ;  and  that  the 
result  of  such  inquiries  must  have  been  to  disclose  the  circum- 
stances connected  with  the  redemption  which  gave  rise  to  the 
equity  enforced  by  Lord  Eldon's  decree.  But  is  this  so  ?  I 
entirely  concur  with  what  fell  from  the  Vice-Chancbllor,  that 
when  an  estate  is  sold  as  free  from  land  tax,  the  purchaser  is  bound 
to  satisfy  himself  of  the  validity  of  the  redemption,  just  as  he  is  of 
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any  other  point  touching  the  title  to  the  property.  But  the  question 
is,  whether  there  was  not,  in  this  ease,  sufficient  reasonably  to 
satisfy  a  purchaser  that  the  title  to  the  land  tax  was  perfect,  or 
rather  that  all  proper  steps  had  been  taken  to  extinguish  the  land 
tax  as  a  charge  on  the  lands.  That  a  good  legal  title  was  shown 
is  not  disputed;  the  adverse  equitable  title  arose  not  from  the 
redemption  having  been  efFected  by  persons  acting  with  or  without 
authority  for  an  infant  *who  died  under  twenty-one,  but  from  the 
circumstance  that  the  consideration  came  out  of  his  personal  estate. 
Now  I  think,  that  not  only  was  there  nothing  to  show  that  this  was 
the  case,  but  there  was  everything  to  lead  the  purchaser  to  suppose 
the  contrary.  It  may  be  observed,  that  Way  and  Maitland  were 
described  as  guardians  and  trustees  for  the  infant,  and  there  was 
nothing  on  the  abstract  to  show  that  they  were  not  so.  If,  indeed, 
the  title  had  depended  on  their  being  guardians,  it  would  have  been 
the  duty  of  the  purchaser  to  ask  for  evidence  on  the  subject ;  but 
the  point  for  inquiry  was  not  what  character  they  filled,  but  what 
fund  they  applied  to  the  redemption.  If  it  was  a  fund  supplied  out 
of  the  infant's  personal  estate,  they  were  guilty  of  a  misapplication 
of  his  property  in  not  declaring  an  option,  so  as  to  keep  the  charge 
alive ;  if  it  was  provided  out  of  a  fund  properly  applicable  to  the 
relief  of  the  estate  from  the  burden  of  the  land  tax,  then  they  were 
duly  discharging  their  obligations  to  the  infant.  Why  was  the 
purchaser,  finding  that  the  land  tax  had  been  efifectually  redeemed 
thirty-three  years  before  his  purchase  and  had  never  since  been 
paid,  to  inquire  whether  those  who  redeemed  might  not  have 
obtained  the  money  from  some  iund  not  applicable  to  the  purpose  ? 
I  doubt  whether,  in  any  case,  this  is  an  obligation  fairly  attaching 
on  a  purchaser ;  but,  in  the  present  case,  there  was  everything  to 
lead  to  the  conclusion,  that  the  land  tax  had  been  redeemed  by 
means  of  funds  properly  applicable  to  the  purpose ;  for,  by  the  will 
of  1782,  N.  Polhill  the  testator  gave  his  personal  estate  to  these 
very  gentlemen  £.  Way  and  R.  Maitland  in  trust,  to  invest  it  in 
the  purchase  of  lands  to  be  settled  to  the  same  uses  as  the  devised 
estates ;  and  the  88th  section  of  the  Act  88  Geo.  III.  c.  60,  expressly 
provides,  that  money  so  held  on  trust  to  be  invested,  may  be  applied 
in  the  redemption  of  the  land  tax.  When,  therefore,  a  purchaser 
found  that  the  land  tax  had  in  fact  been  redeemed  thirty-three 
years  before  his  purchase  by  trustees,  *who  might  and  very 
probably  would  have  funds  properly  applicable  for  the  purpose, — 
and  f uriiher,  that  no  land  tax  ever  had  been  paid  from  that  time, — I 
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think  it  is  impossible  to  charge  him  with  culpable  negligence,  or 
even  with  want  of  caution,  because  he  did  not  institute  further 
inquiries  as  to  the  circumstances  of  the  redemption.  On  this 
ground,  therefore,  that  there  was  no  gross  negligence,  nor,  indeed 
(as  I  think),  any  negligence  at  all  on  the  part  of  the  purchaser,  I 
feel  it  impossible  to  concur  in  the  view  of  the  case  taken  by  the 
Yice-Chancbllor  ;  and  entertaining,  as  I  do,  a  clear  opinion  on 
this  point,  I  do  not  feel  it  necessary  to  go  into  the  other  points  of 
objection  urged  in  the  argument. 

I  must  not  part  with  this  case  without  expressing  my  entire 
concurrence  in  what  has  on  many  occasions  of  late  years  fallen 
from  Judges  of  great  eminence  on  the  subject  of  constructive  notice, 
namely,  that  it  is  highly  inexpedient  for  courts  of  equity  to  extend 
the  doctrine — to  attempt  to  apply  it  to  cases  to  which  it  has  not 
hitherto  been  held  applicable.  TVhere  a  person  has  actual  notice 
of  any  matter  of  fact,  there  can  be  no  danger  of  doing  injustice  if 
he  is  held  to  be  bound  by  all  the  consequences  of  that  which  he 
knows  to  exist.  But  where  he  has  not  actual  notice,  he  ought  not 
to  be  treated  as  if  he  had  notice,  unless  the  circumstances  are  such 
as  enable  the  Court  to  say,  not  only  that  he  might  have  acquired, 
but  also,  that  he  ought  to  have  acquired,  the  notice  with  which  it 
is  sought  to  affect  him — that  he  would  have  acquired  it  but  for  his 
gross  negligence  in  the  conduct  of  the  business  in  question. 

The  question,  when  it  is  sought  to  affect  a  purchaser  with 
constructive  notice,  is  not  whether  he  had  the  means  of  obtaining, 
and  might  by  prudent  caution  have  obtained,  the  knowledge  in 
question,  but  whether  the  not  obtaining  it  was  an  act  of  gross  or 
culpable  negligence.  It  is  obvious  *that  no  definite  rule  as  to  what 
will  amount  to  gross  or  culpable  negligence,  so  as  to  meet  every 
case,  can  possibly  be  laid  down.  But  I  think  it  clear,  that  the 
imputation  of  gross  negligence  cannot  fairly  be  fixed  on  a  pur* 
chaser,  merely  because  it  did  not  occur  to  him  or  his  advisers  to 
inquire  whether  a  transaction,  legally  valid  and  under  .which  there 
had  been  long  enjoyment  (here  it  was  for  thirty- three  years),  might 
not  have  been  so  conducted  in  its  origin  as  to  have  given  to  third 
persons  equitable  rights,  of  which  there  was  no  trace  on  the  face  of 
the  abstract. 

The  plaintiff  having,  in  my  opinion,  failed  in  establishing  any 
title  to  relief,  his  bill  must  be  dismissed  with  costs. 
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Gra,nwostb 
Primd  facie  when  a  person  conveys  or  settles  an  estate,  he  means  to  l.G. 

include  in  the  conveyance  every  interest  which  he  can  part  with,  and  which        r  474  1 
he  does  not  except  (1). 

When  the  owner  of  an  estate  has  also  a  charge  upon  it,  and  there  is  some 
intermediate  charge  or  estate  hetween  his  own  charge  and  his  ownership  in 
fee,  it  may  be  reasonable  to  say,  that  without  some  special  act,  no  pre- 
sumption can  be  made  of  an  intention  to  merge  the  charge  in  the  fee,  for 
that  might  be  against  the  interest  of  the  owner,  by  letting  in  the  inter- 
mediate estate  ;  but  where  the  intermediate  estate  is  created  by  the  act  of 
the  owner  himself,  this  reasoning  has  no  application. 

A.,  the  devisee  in  fee  of  real  estates,  subject  to  a  trust  to  raise  6,000^.  for 
B.,  which  the  testator  directed,  in  the  event  of  B.'s  death  without  children, 
to  sink  into  the  residue  of  his  personal  estate  and  to  go  to  A.,  on  his 
marriage  conveyed  the  estates  to  the  trustees  of  his  marriage  settlement, 
subject  to  the  trust  to  raise  the  6,000/.,  and  died,  living  B.  On  B.*s 
death  without  children,  the  representatives  of  A.  filed  a  bill  to  establish 
the  charge:  Held,  under  the  circumstances,  that  it  had  merged  in  the 
inheritance. 

This  was  an  appeal  by  the  defendant  Sir  Godfrey  Webster,  the 
grandson  of  the  testator  Sir  Godfrey  Webster,  from  a  decree  of  the 
Yice-Chancellor  Stuart.  [The  facts  of  the  case  are  here  stated 
from  the  report  below  in  2  Sm.  &  G.  186.] 

Sir  Godfrey  Webster,  Baronet  (No.  1),  by  his  will  bearing  date  [  475 1 
the  15th  November,  1779,  directed  his  debts,  legacies  and  funeral 
expenses  to  be  paid  and  satisfied ;  and  in  case  his  personal  estate 
should  not  be  sufficient  for  that  purpose,  he  thereby  charged  his 
real  estate,  devised  to  his  eldest  son  Godfrey  Webster,  with  the 
payment  thereof.  The  testator  gave  to  his  wife  an  annual  rent- 
charge  in  lieu  of  dower,  and  then  made  the  following  gift. 

"  I  give  and  devise  unto  Charles  Nairn,  of  Milkhouse,  Kent,  and 
John  Campbell,  of  Lincoln's  Inn,  Esquires,  and  to  the  survivor  of 
them,  their  executors  and  administrators,  the  sum  of  6,0002.,  in 
trust  that.they  or  the  survivor  of  them,  or  the  executor  or  adminis- 
trator of  such- Burvivoc,.  shall  pay  or  cause  to  he  paid  the  said-sum 
,of  6,0002.,  unto  my  daughter  Elizabeth  Webster,  on  the  day  of  her 
marriage,  and  until  that  event  I  direct  the  said  sum  to  carry 
interest  at  5  per  cent. ;  and  I  direct  my  son  Godfrey  Webster  to 
pay  such  interest  quarterly;  and  in  case  such  interest  shall  be 
unpaid  forty  days  after  any  quarterly  day  of  payment,  it  shall  be 
lawful  for  my  said  daughter  Elizabeth  to  take  and  receive  the  rents 

(1)  Explained  and  applied,  Price  v.  92  L.  T.  768.  See  now  the  Convey. 
^ohn  [1905]  1  Ch.  744,  74  L.  J.  Ch.  469,      ancing  Act,  1881,  s.  63  (1). 

R.R. — VOL.  CU.  16 


1864.    CH.    4  D.  M.  &  G.  476—477.  [e.b. 

Johnson  <uid  profits  for  her  own  use  and  benefit,  until  the  said  Elizabeth 
W£B8TEB.  s^U  be  paid  and  satisfied  all  arrears  of  interest,  and  all  costs  and 
charges  and  damages  sustained  by  reason  of  the  nonpayment 
thereof ;  and  I  declare  that  I  give  the  said  sum  of  6flOOL  to  my 
said  daughter,  over  and  above  all  sums  of  money  or  other  provision 
to  which  she  may  be  entitled  under  my  marriage  settlement,  or  by 
any  other  means  whatsoever  ;  but  I  hereby  declare  that  in  case  my 
daughter  shall  die  without  leaving  any  issue  living  at  the  time  of 
her  death,  the  said  sum  of  6,000Z.  shall  sink  into  the  residue  of  my 
personal  estate,  and  shall  go  to  my  son  Godfrey  Webster." 
[  476  ]  The  testator,  having  given  other  legacies  [including  a  legacy  of 

2,000L  to  the  same  trustees  upon  certain  trusts],  devised  his  real 
estate  to  his  eldest  son  Godfrey  Webster,  his  heirs  and  assigns  for 
ever,  charged  and  chargeable  nevertheless  with  payment  of  all  or  so 
much  of  his  debts,  legacies,  portions  and  funeral  expenses  as  his 
personal  estate  should  not  be  sufficient  to  satisfy  and  discharge. 
The  residue  of  his  personal  estate  not  thereiifbefore  disposed  of,  he 
bequeathed  to  his  son  Godfrey  Webster. 

By  a  codicil  to  his  will,  dated  the  17th  of  March,  1780,  reciting 
the  above  gifts,  he  declared  his  will  to  be  that  the  jointure,  portions, 
legacies,  debts  and  funeral  expenses  should  be  charged  on  hiB 
manors  of  Bobertbridge,  Battle,  &c.,  &c.,  within  the  rape  of 
Hastings,  in  the  county  of  Sussex,  and  that  his  eldest  son  Godfrey 
Webster  should  hold  his  other  estates  free  and  discharged  from 
such  charges. 

The  testator  died  shortly  afterwards,  without  revoking  his  said 
will,  which  was  duly  proved.  His  personal  estate  was  insufficient^ 
after  payment  of  prior  charges,  to  satisfy  any  part  of  the  sum  of 
6,00(M. 

From  the  death  of  the  testator  Sir  Godfrey  Webster  (No.  1), 
interest,  at  6  percent.,  was  paid  to  his  daughter  Elizabeth,  out  of 
the  rents  and  pr<^ts  of  the  real,  estate,  ufitil  her  death  in  1888. 

The  6,0002.  was  never  in  fact  raised  by  the  trustees. 

By  indenture  of  lease  and  release,  dated  22nd  and  28rd  of  Jun^, 
1786,  executed  upon  the  marriage  of  the  testator's  eldest  son  Sir 
Godfrey  Webster  (No.  2)  with  Elizabeth  Yassall,  reciting  that  the 
said  sum  of  6,0002.  given  to  the  said  Charles  Nairn  and  John 
[  *477  ]  Campbell  was  *then  unpaid ;  and  reciting  that  on  the  death  of  the 
said  testator  the  then  Sir  Godfrey  Webster  (No.  2)  was  seised  of  the 
said  hereditament,  subject  (inter  alia)  to  the  payment  of  the  legacy 
of  6,0001. ;  and  reciting  that  Sir  Godfrey  Webster  (No.  2),  being  so 
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seised,  was  desiroas  that  no  part  of  certain  sums  charged  by  the      Johnson 
will  of  Sir  Godfrey  Webster  (No.  1)  should  be  raised  thereout  for     webstkr. 
his  benefit,  but  that,  on  the  contrary,  the  same  should  sink  into 
the  said  real  estate;  and  reciting  that  a  marriage  was  agreed  on 
between  the  said  Sir  Godfrey  Webster  (No.  2)  and  the  said  Eliza- 
beth Yassall,  and  that  upon  the  treaty  for  the  said  marriage  it  was 
agreed  that  the  said  Sir  Godfrey  Webster  (No.  2)  should  convey 
and  assure  his  hereditaments  in  the  county  of  Sussex,  whereto  he 
was  entitled  under  the  will  of  the  testator,  subject  (inter  alia)  to  the 
payment  of  the  said  6,0001. :  it  was  witnessed,  that,  in  consideration 
of  the  said  intended  marriage,  all  those  manors,  &c.  were  granted 
and  released  to  the  said  Rose  Fuller  and  Robert  Cooper  Lee,  to  the 
several  uses  thereinafter  declared  concerning  the  same,  freed  and 
absolutely  acquitted, .  exonerated  and  for  ever  discharged  of  and 
from  all  claims  and  demands  whatsoever  of  the  said  Sir  Godfrey 
Webster  (No.  2)  into  or  out  of  the  same  premises  under  the  will  of 
the  said  testator  in  respect  of  two  several  sums  of  10,0(M)/.  and 
1,400^.  under  an  indenture  of  1775(1)  directed  to  be  raised  by  the 
said  Charles  Nairn  for  the  benefit  of  the  settlor,  but  subject  as  to 
such  parts  of  the  said  manors  and  hereditaments  as  by  the  will  of 
the  said  testator  were  charged  with  payment  of  the  portions  and 
legacies  given  by  the  said  will  to  the  said  Charles  Nairn  and  John 
Campbell  of  the  said  sum  of  6,0001.,  and  of  the  sum  of  1,000/.  part 
of  the  said  legacy  or  sum  of  2,0002.,  by  the  said  will  of  the  said  Sir 
Godfrey  Webster  (No.  1)  the  testator  respectively  given  to  the  said 
Charles  Nairn  and  John  ^Campbell,  their  executors,  administrators      [  *47^  ] 
and  assigns,  upon  the  trusts  therein  mentioned  concerning  the  said 
sums  of  6,0002.  and  2,000/.  respectively,  together  with  all  interest 
then  due  and  to  grow  due  for  and  in  respect  of  the  said  several 
sums  of  6,000/.  and  1,000/. 

The  marriage  was  solemnized  on  the  26th  of  June,  1786.  Sir 
Godfrey  Webster  (No.  2)  died  in  1800,  baviug  by  his  will  bequeathed 
the  whole  olhis  personal  estate  to  his  mother,  Dame  Elizabeth 
Webster. 

The  estates  descended  to  his  eldest  son  Sir  Godfrey  Webster 
(No.  8). 

Prior  to  1800,  Elizabeth  Webster  (the  legatee  of  the  6,000/.) 
married  Mr.  Thomas  Chaplin. 

By  her  will  dated  the   14th  of  May,  1802,  Dame  Elizabeth 

(1)  No  further  particulars  of  this  2  Sm.  &  G.  or  in  this  report  iu  i 
deed  are  given  either  in  the  report  in     D.  M,  &  U. — 0.  A.  S. 
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Johnson      Webster,   bequeathed   the  whole  of   her  persoDal  estate  to  her 
avebsteb.     daughter,  Elizabeth  Chaplin. 

By  her  will  dated  the  29th  of  August,  1816,  Mrs.  Chaplin  (her 
husband  being  then  dead),  bequeathed  her  personal  estates  to 
certain  persons  through  whom  the  present  plaintiffs  claimed.  She 
died  on  the  28th  of  October,  1833,  [without  leaving  any  surviving 
issue] .  Early  in  1853,  the  plaintiffs  filed  this  bill  praying  for  a 
declaration,  that  the  said  sum  of  6,0002.  was  a  valid  and  subsisting 
charge  on  the  real  estate;  that  the  plaintiffs  were  entitled  to 
interest  for  at  least  six  years ;  for  an  account ;  that  the  said  sum 
of  6,000Z.  might  be  raised  by  a  sale  or  mortgage  of  a  competent 
part  of  the  estate,  &c.  &c. 
The  Yice-Chamcbllor  held,  that  the  charge  was  now  subsisting, 

[  *47u  ]  and  directed  the  principal  interest  and  costs  *to  be  raised  by  a  sale 
or  mortgage  of  the  real  estate  of  Sir  Godfrey  Webster  (No.  3),  who 
now  appealed. 

Mr.  Bacon  and  Mr.  Schomhcnj,  for  the  plaintiffs,  in  support  of 
the  decision  of  the  Vice-chancellor,  [contended  that  there  was  no 
merger  and  relied  upon  Wyndham  v.  Earl  of  Egremont  (i),  Forbes  v. 
Mq(f'att{2)f  Grice  v.  Shaw  (3),  Davis  v.  Barrett  (4),  and  distinguished 
the  present  case  from  that  of  Tyler  v.  Lake  (o),  where  there  was  an 
express  recital  in  a  mortgage  deed  that  the  estate  was  free  from 
incumbrances] . 

Mr.  Malins  and  Mr.  R.  Piyor,  for  the  appellant  Sir  G.  Webster, 
[contended  that  the  charge  (if  any)  had  sunk  into  the  land  for  the 
benefit  of  the  inheritance,  or  jotherwise  that  the  settlement  of  1786, 
being  a  conveyance  to  a  purchaser  for  value,  was  of  itself  equivalent 
to  an  extinction  of  the  charge,  and  said  that  in  both  the  cases  of 
Foi'hesy.  Moffatt{2)  and  Grice  v.  Shaw  (3)  there  appeared  irresistible 
evidences  of  intention  of  keeping  the  charge  alive]. 

[  481  ]  •    Mr.  W:  U.  Harrison  appeared  for  the  Dowager  Lady  Webster. 

Mr.  Spencer  Vincent,  for  the  trustees. 

Mr.  Bacon,  in  reply. 

Aav.25.      The  Lord  Chancellor: 

The  plaintiffs  in  this  case  are  the  personal  representatives  of  Sir 

(1)  Amb.  753.  (4)  92  B.  B.  209  (14  Beav.  542). 

(2)  11  B.  B.  222  (18  Ves.  384).        (5)  34  B.  B.  53  (4  Sim.  351). 

(3)  90  B,  B.  293  (10  Hare,  76). 
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Godfrey  Webster,  who  died  in  1800.      The  defendants  may  be      Johnson 

described  generally  as  the  persons  ^entitled  to  his  real  estate.     The     Webster. 

object  of  the  bill  is  to  have  a  sum  of  6,0002.  raised  out  of  the  real       [  *^82  ] 

estate  for  the  benefit  of  those  entitled  to  the  personal  estate.    The 

question  arises,  first,  on  the  will  of  Sir  G.  Webster,  the  father  of  the 

Sir  Godfrey  whom  I  have  already  named ;  the  father  being  called 

in  the  bill  Sir  (jodfrey  (No.  1),  and  the  son  Sir  Godfrey  (No.  2) ; 

and,  secondly,  on  the  settlement  executed  by   Sir  G.  Webster 

(No.  2)  on  his  marriage,  bearing  date  tlie  22nd  and  23rd  of  June, 

1786.     (His  Lordship  here  referred  to  the  will  and  codicil  of  Sir 

Godfrey  (No.  1),  and  proceeded :)     He  died  soon  after  the  date  of 

the  codicil.    Sir  G.  Webster  (No.  2)  duly  proved  his  will.     (His 

Lordship  here  referred  to  the  marriage  settlement  of  Sir  Godfrey 

(No.  2),  bearing  date  June,  1786,  and  continued  :)     The  defendants 

are  entitled  to  the  real  estates  under  the  limitation  to  first  and 

other  sons  of  that  marriage.    Elizabeth  Webster  the  legatee  married 

Mr.  Chaplin  prior  to  1800,  and,  having  survived  her  husband,  died 

on  the  28th  of  October,  1888,  without  issue.     The  interest  on  the 

6,0001.  was  regularly  paid  to  Mr.  Chaplin  by  the  owners  of  the 

estate  from  the  time  of  her  marriage  to  her  death;  but  the 

principal  sum  was  never  raised. 

The  present  bill  was  filed  Srd  October,  1853.  And  the  question 
is  whether  the  plaintiffs  have  any  title  to  the  relief  sought.  They 
rely  first  on  the  terms  of  the  will,  whereby  this  6,000Z.,  in  the  event 
which  happened,  is  expressly  declared  to  form  part  of  the  testator's 
personal  estate.  Sir  G.  Webster  (No.  2)  took  both  the  real  and 
personal  estate  absolutely.  But  here  it  is  said  that  the  testator 
has  expressly  impressed  on  the  contingent  interest  in  this  legacy 
the  character  of  personal  estate,  and  that  the  legatee  never  did 
anything  to  alter  its  character.  I  do  not,  however,  agree  to  this  con- 
struction. The  direction  in  the  testator's  will,  that  if  his  daughter 
Elizabeth  ^should  leave  no  issue  at  her  death  the  legacy  should  sink  [  *^^^  ] 
into  the  residue  of  the  personal  estate,  meant  simply  that  it  should 
not  be  raised.  He  contemplated  a  personal  estate  sufficient,  or 
probably  sufficient,  to  pay  his  debts  and  legacies,  and  then  any 
contingent  interest  of  the  person  entitled  to  the  residue,  in  a  legacy 
which  should  eventually  not  be  raisable,  would  be  not  inaccurately 
described  as  sinking  into  his  personal  estate. 

The  expression  "  sink  into  the  residue  "  points  to  a  charge  which 
had  been  previously  provided  out  of  the  fund  into  which  it  was  to 
sink,  otherwise  the  expression ''  sink  into  the  residue  "  would  hardly 
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Johnson  be  appropriate.  I  read  the  passage  as  if  it  had  been  merely  a 
Webster,  direction  that,  in  the  event  of  the  legatee  leaving  no  issue  at  her 
death,  the  legacy  was  to  be  restored  to  the  funds  from  which  it  had 
been  taken ;  and  then  the  will  had  contained  a  general  charge  of 
debts  and  legacies  on  the  real  estate  in  case  the  personal  estate 
should  prove  insuflScient.  The  mere  circumstance  that  the  collo- 
cation of  the  sentences  is  different  cannot  be  material ;  and  if  the 
charge  on  the  real  estate  had  been  at  the  end  of  the  will,  it  would 
have  made  the  case  more  clear  but  could  not  have  affected  the  prin- 
ciple. On  this  first  point,  therefore,  on  which  nearly  the  whole  of  the 
plaintiff's  case  rests,  I  confess  I  differ  from  the  Vicb-Chancbllor. 

This  is  in  truth  a  mere  question  of  construction.  What  is  the 
meaning  of  the  will  ?  I  do  not  discover  any  intention  to  alter  the 
character  of  the  property,  which  would  be  a  very  strange  intention 
to  impute.  But  it  was  contended,  that,  without  any  such  intention, 
the  nature  of  the  gift  necessarily  induces  a  change  of  quality  in  the 
property.  Mrs.  Chaplin,  it  was  said,  might,  the  day  after  her 
marriage,  have  insisted  on  a  sale  or  mortgage  of  a  competent  part 
[  ^484  ]  of  the  real  estate,  so  as  to  place  the  ♦6,000/.  in  the  hands  of  the 
trustees.  She  might  have  filed  a  bill  and  have  obtained  a  decree 
for  that  purpose.  That  may  be  ;*  and  if  that  had  been  done,  if  a 
suit  had  been  instituted  and  a  decree  made,  then  there  might  have 
been  pro  tanto  a  conversion  into  personalty.  But  this  depends,  not 
on  the  language  of  the  will,  but  on  the  acts  done  under  it.  If  Sir 
G.  Webster  (No.  2)  had  actually  sold  a  portion  of  the  estate  and 
invested  the  proceeds  to  the  extent  of  6,000/.  on  securities  in  the 
names  of  the  trustees,  then,  when  by  the  death  of  his  sister  without 
issue  his  title  to  the  6,000/.  reverted  to  him,  it  would  be  his  personal 
and  not  his  real  representatives  who  could  claim  it.  It  would  in 
such  case  have  been  made  actual  personalty,  and  his  representatives 
could  only  make  title  to  it  with  the  quality  actually  attaching  to  it. 
So  if,  without  any  actual  sale  or  mortgage,  there  had  been  a  suit 
and  a  decree  directing  a  sale,  this  Court  would  have  considered  the 
sale  as  actually  made,  and  the  rights  of  the  parties  would  have  been 
regulated  accordingly.  Upon  this  principle  the  case  of  Flanagan  v. 
Flanagan  was  decided  by  Lord  Camden  in  1768.  The  facts  of  that 
case  are  thus  stated  by  Sir  Thomas  Sewell  in  his  judgment  in 
Fletcher  v.  Ashbvrner  {\):  "Sarah  Woolly,  by  will,  dated  28th 
March,  1749,  gave  and  devised  all  her  real  and  personal  estates  to 
Francis  Plumtree,  in  trust,  in  the  first  place,  out  of  her  personal 

(1)  1  Br.  CO.  600. 
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estate  as  far  as  it  would  extend,  and,  in  the  next  place,  by  sale  of  Johnson 
her  real  estate  or  a  sufiScient  part  thereof,  to  raise  so  much  money  WBBs^rEB. 
as  should  be  sufiScient  to  pay  her  debts  and  legacies ;  and  after 
payment  thereof  in  trust  to  convey  the  residue  of  the  real  estate 
which  should  remain  unsold,  and  pay  the  produce  of  such  part  as 
should  be  sold  and  all  other  the  residue  of  her  real  estates  between 
her  father  James  Flanagan  and  her  brother  James  Flanagan,  their 
*heirs,  executors  and  administrators,  equally.  A  bill  was  brought  [  *485  ] 
by  the  creditors  for  sale  of  real  estate  to  supply  the  deficiency  of 
the  personal  estate  for  payment  of  debts,  and  a  decree  was  made 
for  a  sale ;  and,  if  any  of  the  money  to  arise  by  the  sale  should 
remain  after  payment  of  the  debts  and  legacies,  it  was  directed  to 
be  paid  to  James  Flanagan  the  father  and  James  Flanagan  the  son 
equally,  and  if  any  estate  should  remain  unsold  the  trustees  were 
directed  to  convey  it  to  them  and  their  heirs  equally.  After  the 
decree  James  Flanagan  the  son  died,  leaving  a  daughter,  and  a  son 
bom  after  his  death.  Part  of  the  estate  was  sold,  and  afterwards 
James  Flanagan  the  grandfather  died,  leaving  his  grandson  his 
heir,  and  his  grandson  and  granddaughter  his  sole  next  of  kin. 
After  the  death  of  the  grandfather  a  further  part  of  the  estate  was 
sold,  under  an  apprehension  that  the  produce  of  the  first  sale  was 
insufficient  to  pay  the  debts  and  legacies.  It  appeared,  however, 
that  the  produce  of  the  first  sale  was  sufiScient.  A  bill  was  after- 
wards brought  by  the  son  of  Jumes  Flanagan  the  son,  claiming  a 
moiety  of  the  surplus  as  the  real  estate  of  James  Flanagan  the 
grandfather,  to  whom  he  was  become  heir,  against  the  personal 
representative  of  his  grandfather  and  against  the  daughter  of  James 
Flanagan  the  son,  who  claimed  a  moiety  as  one  of  the  next  of  kin 
of  her  grandfather.  It  was  objected  that  the  second  sale  after  the 
death  of  the  grandfather  was  improper.  The  Court  determined 
that  the  second  sale  actually  made  under  the  decree  of  the  Court 
before  the  Master  could  not  be  considered  as  improperly  made; 
that  there  was  no  fraud,  no  practice,  and  that  the  money  ought  to 
go  to  the  personal  representative  of  the  grandfather.*' 

The  case  of  Fletchei-  v.  Aahbuiiter  (i)  was  also  decided  *on  a  [  *486  ] 
similar  principle,  inasmuch  as  there  was  an  express  direction  for  a 
conversion  out  and  out  of  real  estate ;  and  upon  the  death  of  the 
legatee,  who  had  the  whole  beneficial  title  vested  in  him  as  money, 
his  personal  representatives  were  declared  entitled  to  the  estate  as 
money.    But  these  principles  do  not  apply  where  there  has  been 

(1)  1  Br.  0.  0.  497. 
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Johnson  neither  a  sale  nor  a  mortgage,  nor  any  direction  nor  decree  making 
Webster.  ^  sale  or  mortgage  obligatory  on  the  parties.  If,  while  there  is  a 
mere  charge  and  before  any  sale  or  mortgage  has  been  made  or 
decreed,  the  money  charged  has  ceased  to  be  raisable,  or  has  become 
raisable  only  for  the  benefit  of  the  person  entitled  to  the  absolute 
fee,  there,  in  the  absence  of  express  direction,  the  charge  sinks  into 
the  estate.  On  these  grounds  I  am  of  opinion  that  the  will  did  not, 
according  to  its  true  construction,  make  the  contingent  interest  of 
Sir  6.  Webster  (No.  2)  in  this  legacy  a  sum  raisable  out  of  his 
real,  for  the  benefit  of  his  personal,  estate ;  and  that,  if  he  had  died 
without  doing  any  act  affecting  the  question,  the  charge  would, 
on  the  decease  of  Mrs.  Chaplin,  sine  prole,  sink  into  the  real  estate. 

It  remains  to  consider  how  far  the  question  is  affected  by  the 
subsequent  acts  of  Sir  G.  Webster  (No.  2) ;  for  it  was  argued, 
that  whatever  might  be  the  case  if  he  had  done  nothing,  yet 
that  the  consequence  of  the  settlement  which  he  executed  on  his 
marriage  was  to  give  to  his  personal  representatives  the  right  now 
insisted  on.  The  settlement  recites  several  charges  affecting  the 
estates  created  by  his  uncle  Sir  Whistler  Webster,  to  a  part  of 
which  (11,400Z.)  he  was  himself  entitled,  and  to  the  rest  of  which 
other  persons  named  were  entitled :  it  then  recites  the  legacy  of 
6,000Z.  given  by  the  will  of  his  father,  and  another  legacy  of  1,0002. 
given  by  the  same  will,  and  then,  after  stating  it  to  be  his  intention 
to  allow  the  11,4002.  to  sink  into  the  real  estate,  he  conveys  all  the 
[  •487  ]  *property  free  from  the  11,400Z.,  but  subject  to  the  other  charges 
created  by  Sir  Whistler,  and  to  the  two  legacies  under  his  father's 
will,  to  the  use  of  himself  for  life,  remainder  to  secure  a  jointure  to 
his  wife  for  her  life,  remainder  to  trustees  for  a  term  of  years  to 
secure  portions,  remainder  to  his  first  and  other  sons  in  tail  male, 
remainder  to  his  own  heirs. 

It  was  argued  that  this  was  an  express  keeping  alive  of  the 
6,0002.  contingently  for  his  own  benefit,  and  that  on  two  grounds ; 
first,  because  the  property  is  conveyed  expressly  subject  to  the 
charge,  and  secondly,  because  it  was  manifestly  to  his  advantage 
to  keep  it  alive  in  order  to  secure  an  interest,  in  priority  to  those 
who  were  to  take  by  a  title  which  preceded  the  fee.  I  cannot  say 
that  either  of  these  arguments  have  satisfied  me. 

As  to  the  first,  when  Sir  G.  Webster  (No.  2)  executed  the  settle- 
ment, he  had  the  absolute  fee  subject  to  the  charges  created 
by  Sir  Whistler,  and  to  the  two  legacies  under  his  father's  will. 
It  was  obviously  his  intention. to  settle  the  estate  as  free  from 
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incumbrances  as  he  conld.    For  that  purpose  he,  in  terms,  extin-      Johnson- 

guished  both  the  charges  to  which  he  was  entitled  himself.     He     websteb 

could  not  get  rid  of  the  other  charges,  and  the  mentioning  them 

and  conveying  the  estate  subject  to  them  was  only,  as  I  think,  for 

the  purpose  of  showing  the  state  of  the  title,  and  the  nature  and 

extent  of  the  charges  to  which  the  property  was  liable.    When  he 

conveyed  the  property  subject  to  the  legacy  of  6,000Z.,  he  did  not 

mean  to  impart  to  that  legacy  any  other  quality  or  condition  than 

would  have  belonged  to  it  if  he  had  remained  the  absolute  owner 

of  the  property,  and  had  never  conveyed  it  at  all.    There  is  no 

trace  of  any  such  intention.     One  of  these  qualities  or  incidents 

was,  that  on  a  certain  event,  which  in  fact  happened,  the  legacy 

would  cease  to  be  *raisable.    Those  who  took  the  real  estate  under      [  '-^^^  ] 

the  settlement  took  (it  is  true)  subject  to  a  legacy,  but  to  a  legacy 

which  having  regard  to  the  situation  of  the  parties  might  never  be, 

and,  in  fact,  never  was  raisable  at  all.     This  seems  to  me  to  dispose 

of  the  point  arising  from  the  way  in  which  the  conveyance  is  made 

subject  to  the  legacy. 

But  then,  it  is  said,  it  was  the  interest  of  Sir  6.  Webster  (No.  2) 
to  keep  the  charge  alive  in  order  to  have  priority  over  those  entitled 
under  the  settlement.  I  do  not  understand  this.  When  the  owner 
of  an  estate  has  also  a  charge  on  it,  and  there  is  some  intermediate 
charge  or  estate  between  his  own  charge  and  his  ownership  in  fee, 
it  may  be  reasonable  to  say  that  without  some  special  act  no 
presumption  can  reasonably  be  made  of  an  intention  to  merge  the 
charge  in  the  fee,  for  that  would  or  might  be  against  the  interest  of 
the  owner  by  letting  in  the  intermediate  estate  or  incumbrance. 
But  here  the  intermediate  interests  are  created  by  the  act  of  the 
owner  himself,  and  so  this  reasoning  has  no  application.  At  the 
time  when  Sir  G.  Webster  (No.  2)  made  the  settlement  his  con- 
tingent interest  in  the  legacy  was,  so  to  say,  in  immediate  contact 
with  his  ownership  in  fee  simple.  There  were  prior  charges  over 
which  he  had  no  control ;  but  there  was  no  estate  or  charge  what- 
ever intermediate  between  his  contingent  interest  in  the  legacy  and 
his  ownership  of  the  fee.  Therefore,  to  speak  of  his  interest  in 
keeping  the  charge  alive  against  other  estates  which  he  himself 
was  creating  is  evidently  to  confound  this  case  with  one  totally 
different.  Primd  facie,  when  a  person  conveys  or  settles  an  estate, 
he  means  to  include  in  the  conveyance  every  interest  which  he  can 
part  with  and  which  he  does  not  except.  General  words,  apt  for 
that  purpose,  are  invariably  used,  and,  I  was  told,  occur  in  this 
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Johnson      settlement;    I  am  therefore  *of  opinion  that  there  is  nothing 
Webster,     arising  from  the  settlement  which  at  all  varies  the  case,  and  that 
i^  *489  ]       the  contingent  interest  in  the  legacy  merged  in  the  inheritance. 

It  remains  only  very  shortly  to  refer  to  the  authorities  cited  by 
plaintiff;  only,  however,  to  show  that  they  have  no  bearing  on  the 
case.  The  first  which  was  relied  upon,  was  Wyndham  v.  Lord 
Egremonti}),  There  Percy,  Earl  of  Thomond,  having  a  charge 
amounting  to  upwards  of  18,600L  on  estates  of  which  he  was 
tenant  for  life,  with  remainder  to  his  first  and  other  sons  in  tail, 
with  the  ultimate  remainder  to  his  own  right  heirs,  died  without 
issue,  and  Lord  Apsley  held  that  the  Earl  was  not  at  any  time  so 
seised  of  the  estate  as  to  make  a  merger  for  the  benefit  of  the  heir 
on  whom  the  estate  had  descended ;  that  merger  must  take  place 
in  the  party's  lifetime,  and  that  the  charge  having  been  a  sub- 
sisting one  during  the  Earl's  whole  life,  remained  as  personalty  for 
the  benefit  of  his  next  of  kin. 

The  next  case  which  was  relied  upon,  was  that  of  Forbes  v. 
Moffatt  (^).  There  Aaron  Moffait,  being  indebted  to  Andrew  Moffatt 
in  a  sum  of  27,0002.,  after  the  death  of  the  latter,  borrowed  from 
his  executors  a  further  sum  of  12,0002.,  this  sum  was  advanced,  on 
consideration  of  John  Moffatt  (a  brother  of  Aaron's)  agreeing  to 
postpone  a  debt  of  18,0002.  due  to  him  by  Aaron,  and  in  considera- 
tion of  a  mortgage  of  all  Aaron's  Jamaica  estates,  which  were 
accordingly  charged  with  the  payment  of  the  first  sum  of  12,0002., 
and  then  of  the  two  several  debts  of  27,0002.  and  18,0002.  Aaron 
died  having  devised  and  bequeathed  all  his  real  and  personal  estate 
to  John,  and  appointed  him  sole  executor,  John  afterwards  died 
[  *49o  ]  intestate  and  without  issue.  The  question  there  '^arose  between 
his  real  and  personal  representatives,  as  to  whether  the  mortgage 
lor  the  sum  of  18,0002.  due  to  him  was  to  be  considered  as  still 
subsisting,  or  was  extinguished  by  the  union  of  the  characters  of 
owner  and  mortgagee,  or  by  any  acts  done  by  him  after  he  became 
owner.  Sir  W.  Grant  held  that  the  charge  was  subsisting,  because 
it  was  evidently  most  advantageous  to  John  Moffatt  that  the  mort- 
gage should  be  kept  on  foot,  for  otherwise  he  would  have  given 
a  priority  not  only  to  the  mortgage  for  27,0002.,  but  would  have  let 
in  all  the  simple  contract  debts  of  his  brother. 

The  decisions  in  the  cases  of  Clarendons.  Barham{3),  Davis  v. 
Barrett  ("1),  and  Orice  v.  Shaw (5),  were  all  founded  on  the  same 

(1)  Amb.  753.  (4)  92  B.  E.  209  (14  Bear.  642). 

(2)  11  B.  K.  222  (18  Ves.  384).        (5)  90  B.  B.  293  (10  Hare,  76). 

(3)  67  B.  E.  616  (1  Y.  &  0.  C.  C.  688). 
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principles,  but  in  truth  they  have  no  bearing  upon  the  question      Johmbon 
before  me.  Webstbb. 

The  result  is  that  I  think  the  plainti£fs  have  failed  to  make  out 
any  title,  and  so  I  think  their  bill  must  be  dismissed  mih  costs. 


In  re  MARY  C.  L.  HODGES. 

(4  D.  M.  &  G.  491—494.) 

Applications  with  reference  to  funds  paid  into  Court  under  the  Trustee 
Belief  Acts  were  formerly  required  to  be  founded  upon  a  petition  presented 
to  the  Court. 


1855. 
Jan.  12,  IS. 


FREER  V.  HESSE. 

(4  D.  M.  &  G.  495—508 ;  S.  C.  23  L.  J.  Ch.  338 ;  17  Jur.  703 ;  1  W.  R.  242.) 

A  title  depending  upon  a  question  of  notice  to  the  vendor  ought  not  to  be 
forced  upon  a  purchaser  on  the  strength  of  the  vendor's  statutory  declara- 
tion denying  that  he  had  any  notice  (1). 

A  mortgagee  took,  on  the  execution  of  his  mortgage  in  1844,  an  assign- 
ment of  a  term  to  a  trustee,  and,  relying  on  it,  forbore  to  search  for 
judgments. 

A  judgment  had  been  registered  in  November,  1843.  The  mortgagee 
sold  in  1846  under  a  power  of  sale  in  his  mortgage ;  and,  on  the  purchiiser 
objecting  to  complete  without  the  concurrence  of  the  judgment  creditor,  the 
mortgagee  and  his  solicitor,  and  the  mortgagor,  to  obviate  the  objection, 
made  a  statutory  declaration,  that,  at  the  time  of  the  mortgage,  neither  the 
mortgagee  nor  the  solicitor  had  any  notice  of  the  judgment.  The  purchaser 
still  insisted  on  his  requisition,  and,  in  March,  1848,  the  vendor  filed  a  bill 
for  specific  performance.  During  the  proceedings  in  the  Master's  office, 
the  five  \ears  from  the  registration  of  the  judgment  expired,  and  it  was  not 
re-registered  till  1850  :  Held,  that,  at  the  hearing,  on  further  directions,  in 
1853,  the  purchaser  could  not  be  compelled  to  complete  without  the  con- 
currence of  the  judgment  creditor : 

Held,  also,  that  though  the  question  was  one  of  conveyance,  yet,  as  it 
had  occasioned  the  suit,  the  vendor  submitting  to  obtain  the  concurrence 
required,  must  pay  the  costs. 

This  was  an  appeal  from  the  decision  of  Vice-Ghancellor  Stuart, 
directing  a  specific  performance  of  a  contract  for  sale  at  the  suit  of 
the  vendor. 

The  bill  was  filed  on  the  2Srd  of  March,  1848,  and  stated  that 
the  plaintiff  was  a  mortgagee  with  power  of  sale  of  the  property  in 
question,  which  was  partly  freehold  and  partly  copyhold,  and  that 
on  the  lOih  of  December,  1846,  he  entered  into  the  contract  in 
question  with  the  defendant.  The  contract  was  for  the  absolute 
purchase  of  the  property  for  1,1601.,  subject  to  conditions,  among 

(1)  In  re  Handman  and  Wilcox's  Contract  [1902]  1  Ch.  599,  71  L.  J  Ch.  263, 
86  L.  T.  246,  C.  A. 


1853. 
July  16. 
Ntrr.  16. 

Kniort 
Rkuob, 

Torn  KB, 
L.JJ. 

[495] 
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Freer       which  was  one  providing  in  the  usual  terms,  that  in  the  event 
Hkssr.       of  there  \mng  a  defect  of  title  as  to  part  compensation  should 
be  allowed.     The  bill  charged  that  the  defendant  refused  to  com- 
plete upon  the  pretence,  that  the  plaintiff  had  not  shown  and  could 
not  make  a  good  title  to  the  estate,  by  reason  of  the  existence  of 
two  judgments.     It  appeared  that  these  judgments  were  registered 
against  the  mortgagor,  on  the  6tU  day  of  May,  1848,  and  the  25th 
[  •496  ]       day  of  November,  1843.     The  bill  ♦charged  that,  if  in  fact  any  such 
registered  judgment  was  entered  up  against  the  mortgagor,  prior  to 
the  80th  of  January,  1844,  the  date  of  the  mortgage,  which  was 
then  in  force,  the  plaintiff  had  not  any  notice  whatever  of  such 
judgment  at  the  time  of  the  execution  of  the  mortgap^e,  or  at  the 
time  when  the  plaintiff  advanced  the  sum  of  800Z.  secured  thereby ; 
and  that  the  plaintiff   and  the  plaintiff's  solicitor  first  received 
notice  or  intimation  of  the  existence  of  the  two  judgments,  and 
of  each  of  them,  from  the  solicitor  of  the  defendant  after  the  date 
and  execution  of  the  agreement  for  purchase  of  December,  1846. 
The  bill  further  charged  that  the  two  judgments,  or  either  of  them, 
could  not  now  in  any  manner  be  rendered  available  against  the 
plaintiff  or  the  defendant,  or  any  other  person  claiming  the  estate 
under  the  plaintiff  as  mortgagee,  or  under  the  defendant  as  pur- 
chaser of  the  estate ;  and,  as  evidence  thereof,  the  plaintiff  charged 
that  by  the  mortgage  deed  a  term  of  1,000  years  created  in  the 
freehold  parts  of  the  estate,  by  a  former  mortgage  dated  the  12th  of 
January,  1818,  had  been  assigned  to  a  trustee  in  trust  for  the 
plaintiff,  his  heirs  and  assigns,  for  better  securing  to  the  plaintiff, 
his  executors,  administrators  and  assigns,  the  due  payment  of  the 
principal  sum  of  800/.  and  interest,  intended  to  be  secured  by  the 
mortgage,  and,  subject  thereto,  in  trust  for  Benjamin  Martindale 
the  mortgagor,  his  heirs  and  assigns,  and  to  attend  the  inheritance. 
The  bill  further  charged  that  all  the  objections  raised  on  behalf 
of  the  defendant  to  the  title  of  the  plaintiff,  had  been  either 
satisfactorily  answered   on   behalf  of  the  plaintiff  or  waived  on 
behalf  of  the  defendant,  or  arranged  between    their  respective 
solicitors,  except  the  aforesaid  objection  of  the  defendant  as  to 
the  two   judgments  against  the  mortgagor.    And  with   respect 
to  this  objection,  the  bill  charged   that  a  statutory  declaration 
had   been   made    by   the   solicitor   of   the   plaintiff,   who    alone 
bad  acted  in  that  capacity  on  the  occasion  of  the  mortgage, 
[  *497  ]      *a8  well  as  by  the  only  clerks  in  the  employment  of  the  plaintiff's 
solicitor  at  that  time,  and  also  by  the  plaintiff  himself  and  the 
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mortgagor,  and  that  this  declaration  had  been  tendered  to  the       Fkekk 
defendant.    By  it  the  plaintiff's  solicitor  declared  in  substance,       Hmss. 
that  he  had  prepared  the  draft  of  the  mortgage  in  fee  of  the  here- 
ditaments from  the  mortgagor  and  others  to  the  plaintiff,  and  the 
assignment  of  the  above-mentioned  outstanding  term  of  1,000 
years,  and  had,  on  the  plaintiff's  behalf,  paid  over  the  sum  of 
800Z.  to  the  mortgagor,  who  delivered  to  the  solicitor  the  title 
deeds ;  and  that,  relying  on  the  protection  which  he  believed  the 
attendant  term  afforded,  he  did  not  search  or  cause  any  search  to 
be  made  for  judgments  against  the  mortgagor  or  any  other  person 
to  whom  the  lands  had  belonged,  and  that  he  had  no  notice, 
directly  or  indirectly,  that  there  was,  at  the  time  of  the  execution 
of  the  mortgage  security,  any  judgment  against  the  mortgagor ; 
nor  had  he  any  suspicion  or  intimation  that  any  judgments  or 
judgment  had  been  obtained  against  or  confessed  by  the  mortgagor, 
or  were  or  was  entered  up  or  registered  against  him,  and  the 
plaintiff  by  the  same  declaration  declared,  that  he  had  no  know- 
ledge of  or  acquaintance  with  the  mortgagor,  and  agreed  to  advance 
the  8002.  to  him  on  the  faith  of  the  statements  made  by  his 
solicitor  of  the  value  of  the  property  proposed  to  be  mortgaged, 
as  a  security  for  the  same;  and  that  the  plaintiff  had  no  knowledge, 
information,  suspicion  or  intimation  at  the  time  of  advancing  the 
8001.,  or  at  the  time  of  the  execution  of  the  indenture  of  mortgage, 
that  there  were  or  was  any  judgments  or  judgment  against  the 
mortgagor,  or  that  he  was  indebted  to  any  person  or  persons 
whosoever.      The  mortgagor    also  declared    that    the    plaintiff's 
solicitor  never  during  the  investigation  of  the  title,  or  at  any  time 
prior  to  the  completion  of  the  mortgage,  inquired  of  him  (the 
mortgagor)  whether  there  were  or  was  any  judgments  or  judgment 
obtained  against  him  or  confessed  *by  him  or  entered  up  or      [  *^V8  ] 
registered  against  him,  nor  did  he  give  to  the  plaintiff's  solicitor 
or  to  the  plaintiff  notice  or  intimation  of  any  such  judgi^^nts  or 
-judgment,. or  any  cause  or  reason  to  suspect  that  any  such  were  .or 
was  in  existeni^e,  and  that  to  the.  best  of  his  knowledge  and  belief 
neither  the  plaintiff's  solicitor  nor  the  plaintiff  (to  whom  he  was 
an  entire  stranger)  had  or  entertained  any  such  suspicion.    The 
solicitor's  clerks  declared  that  in  the  latter  part  of  the  year  1848, 
and  the  beginning  of  the  year  1844,  they  were  the  only  clerks  in 
the  office  of  the  plaintiff's  solicitor,  and  that  they  remembered  the 
business  of  the  advance  of  a  loan  of  800Z.  by  the  plaintiff  to  the 
mortgagor,  on  security  of  a  mortgage  of  a  certain  freehold  and 
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Fkeeb  copyhold  estate  and  hereditaments  situate  at  Gbeddingford,  in  the 
Hesse.  county  of  Surrey,  belonging  to  him,  called  the  Ansted  Brook  estate, 
and  that  the  business  was  transacted  in  the  office  of  the  plaintifif's 
solicitor  in  the  latter  part  of  the  year  1843,  and  the  beginning  of 
the  year  1844 ;  and  they  further  declared,  that  they  had  no  notice 
directly  or  indirectly,  that  there  was  at  the  time  of  the  execution  of 
the  mortgage,  or  at  any  other  time  prior  thereto,  any  judgment 
against  the  mortgagor,  nor  had  they  any  suspicion  or  intimation 
that  any  judgment  had  been  obtained  against  or  confessed  by  the 
mortgagor,  or  was  entered  up  or  registered  against  him. 

By  the  decree,  the  usual  reference  was  directed  to  inquire 
whether  a  good  title  could  be  made ;  and  if  so,  when  it  was  first 
shown  that  such  good  title  could  be  made. 

It  appeared  that  one  of  the  judgments  was  re-registered  on  the 
4th  of  November,  1850,  pending  the  suit. 
[  •499  ]  On  the  24th  of  May,  1852,  the  Master  made  his  report,  *finding 

that  a  good  title  could  be  made  to  all  the  estate,  except  such  part 
of  the  hereditaments  as  were  of  copyhold  tenure,  comprising  three 
roods  and  twenty-nine  perches  or  thereabouts  ;  and  he  found  that 
such  good  title  (except  as  aforesaid)  was  first  shown  on  the  7th  of 
May,  1852. 

On  the  cause  coming  on,  on  further  directions,  on  the  4th  of 
March,  1853,  the  Vice-Ghancellor  made  the  order  under  appeal, 
declaring,  that  the  plaintiff  was  entitled  to  a  specific  performance 
of  the  agreement,  subject  to  compensation  being  made  by  him  to 
the  defendant,  in  respect  of  such  part  of  the  hereditaments  com- 
prised in  the  agreement  as  were  of  copyhold  tenure,  and  comprising 
three  roods  and  twenty-nine  perches  or  thereabouts.     And  an 
inquiry  was  directed  to  ascertain  what  amount  of  compensation 
ought  to  be  paid  accordingly  in  respect  thereof,  in  case  the  parties 
differed.     The  conveyance  was  directed  to  be^  settled  by  the  Judge 
to  whose  Court  the  cause  was  attached,  in  case  the  parties  differed 
about  the  same.    And  upon  the  plaintiff  executing,  and  tendering 
to  the  defendant  such  conveyance  duly  executed  by  him   (the 
plaintiff);  it  was  ordered,  that  the  defendant  should  pay  to  the 
plaintiff  the  balance  of  the  purchase-money,  in  respect  of  the 
hereditaments  comprised  in  the  agreement,  after  deducting  the 
amount  which  should  be  payable  to  the  defendant  in  respect  of 
sujch  compensation  as  aforesaid,  together  with  interest  on  such 
amount  at  the  rate  of  5  per  cent.,  from  the  28rd  of  January,  1847, 
up  to  the  date  of  the  certificate.     And  it  was  ordered,  that  the 
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plaintiff  should  pay  to  the  defendant  his  costs  of  the  suit  up  to  and       Freer 
including  the  80th  of  November,  1848 ;  and  it  was  ordered,  that  the       h^e. 
defendant  should  pay  to  the  plaintiff  the  costs  of  the  suit  subsequent 
to  the  80th  of  November,  1848. 

Upon  the  opening  of  the  appeal  a  question  arose  as  to  the  right  [  5oo  ] 
to  begin,  and  the  Lord  Justice  Turner  referred  to  a  case  before 
Lord  Gottenham,  where  it  was  held,  that,  on  an  appeal  from  an 
order  on  further  directions,  the  appellant  began.  It  was  otherwise 
on  an  appeal  from  an  original  order,  because  it  was  there  necessary 
to  hear  the  plaintiff's  evidence. 

On  the  case  being  opened,  their  Lordships  observed,  that  the 
only  question  between  the  parties  appeared  to  be  one  of  conveyance 
and  not  of  title,  and  did  not,  therefore,  properly  arise  at  the  present 
stage  of  the  proceedings. 

It  was,  however,  arranged,  with  their  Lordships*  concurrence, 
that  the  point  should  be  argued  and  disposed  of  at  once. 

Mi\  Malins  and  Mr.  Hallett,  for  the  plaintiff: 

*  *  The  only  question  is,  whether  the  mortgagee  or  his  agents  [  501  ] 
bad  notice  of  either  of  the  judgments.  Now,  it  is  clear  upon  the 
evidence,  and  was  proved  by  the  declaration  before  the  suit,  that 
the  mortgagee  had  no  notice,  either  expressly  or  constructively. 
This  is,  of  itself,  sufficient ;  but  if  it  were  not,  at  all  events  on  the 
SOth  of  November,  1852,  the  plaintiff  (owing  to  the  omission  of  the 
judgment  creditors  to  re-register)  was  in  a  condition,  as  the  defen- 
dant knew,  and  he  still  is  in  a  condition,  to  sell  the  property 
unaffected  by  the  judgments.  For  by  this  neglect  the  judgments 
became  void  until  re-registered.  There  is  no  ground  for  saying, 
that  the  re-registry  could  operate  by  relation,  therefore  the  contract 
for  purchase  would  take  precedence  of  the  re-registration  ;  and  the 
YicB-CHANCBLiioB'  00  decidod*  We,  however,  submit,  that  a  good 
conveyance  cO^ild  "bave  been  made  previously  to  the  institution  of 
the  soit^  withq9Ett^f)l0  concurrence  insisted  upon. 

Mr.  H.  Stevens,  for  the  defendant,  was  not  called  on. 

The  Lord  Justice  Enioht  Bruce  : 

A  point  has  been  argued  in  this  case,  not  properly  arising  on 
the  appeal :  but  we  consented  to  hear  the  argument,  at  the  request 
of  the  counsel  on  both  sides,  and  for  the  sake  of  both  parties.  The 
question  is,  whether  on  the  assumption  that  the  purchase  is  to  be 
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Freer       completed, — that  is,  that  the  contract  is  to  be  specifically  performed, 

He^e.  c^nd  that  the  title  is  good, — the  purchaser  has  a  right  to  insist  that 
a  judgment  creditor  shall  join  in  the  conveyance,  or,  which  is  the 
same  thing,  shall  release  and  exonerate  this  property.  Now,  in 
general,  questions  between  vendor  and  purchaser,  of  what  is  called 

[  *502  ]  doubtful  title,  arise  as  to  the  *title  strictly  so  called.  They  seldom 
arise  upon  the  conveyance,  but  it  is  of  course  possible  that  analogous 
questions — questions  for  some  purposes  substantially  the  same — 
may  arise  with  respect  to  the  conveyance.  This  appears  to  me  to 
be  one  of  those  cases. 

The  vendor  acquired  the  mortgage,  under  which  he  now  sells,  in 
1844.  The  judgment  in  question  was  registered  in  1848,  and  bound 
the  estate.  He  completed  his  mortgage,  however,  without  having 
searched  the  register ;  and,  as  it  is  said,  without  notice  of  the  judg- 
ment. After  having  done  this,  he  contracted  to  sell  to  the  present 
purchaser  whose  purchase  is  not  yet  completed ;  and,  in  that  state 
of  things,  arrived  the  year  1848,  and  with  it  the  termination  of  five 
years  from  the  period  of  the  registration  of  the  judgment ;  and  it  is 
said,  that  the  Act  of  Parliament  applies  to  this  case  either  in  favour 
of  the  vendor,  independently  of  the  contract  to  sell  to  the  purchaser, 
or  in  favour  of  the  purchaser  by  reason  of  that  contract. 

Both  questions  appear  to  me  of  some  consequence.  Setting  aside 
for  the  present  the  existence  of  the  term,  it  is  not  easy  to  see  how 
the  words  of  the  statute  can  apply  to  the  vendor,  who  was  un- 
doubtedly subject  to  the  judgment  at  the  time  when  he  became 
mortgagee,  because  it  was  a  registered  judgment,  and  five  years  had 
not  then  elapsed  since  the  registration.  And  with  regard  to  .the 
purchaser,  who  has  only  a  contract,  although  great  inconvenience 
may  arise  from  holding  that  he  cannot  have  the  benefit  of  the  Act 
until  he  shall  have  completed  his  purchase  or  taken  a  conveyance, 
it  appears  doubtful,  to  say  the  least,  whether  it  must  not  be  so 
held.  The.  Registry  Acts  are  &o  .framed,  that  it  is  not  possible, 
with  due  attention  to  the  principles  which  .regulate  the  proceedings 

[  *503  ]  of  this  Court  in  cases  of  specific  performance,  *to  say  that  the 
ix)int  can  be  decided  against  the  purchaser.  Therefore,  indepen- 
dently of  the  term  to  which  I. am  about  to  advert,  I  must  hold,  that 
the  purchaser  has  a  right  to  reject  the  purchase  even  at  the  present 
stage,  unless  the  concurrence  in  the  conveyance  of  the  judgment 
creditor,  or  a  release  from  him,  can  be  obtained. 

Hitherto  I  have  assumed  the  term  of  years  to  be  out  of  the  case. 
But  it  is  true  that  in  the  freeholds  (being  the  larger  part  of  this 
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property)  there  is  a  term  created  some  years  ago.  The  present  Frsbb 
purchaser  has  notice,  however,  of  the  judgment.  He  cannot,  there-  h^b. 
fore,  by  any  merits  of  his  own,  claim  the  advantage  of  the  term 
against  the  judgment  creditor  ;  but  it  is  said,  that  by  the  merits  of 
his  vendor  he  may.  No  doubt  generally  speaking,  if  not  universally, 
a  purchaser  with  notice  from  a  vendor  without  notice  is  entitled  to 
the  same  protection  as  the  vendor  was  entitled  to ;  but  this  is  a 
question  not  between  incumbrancers  claiming  rights  against  the 
estate :  it  is  one  arising  in  a  suit  for  specific  performance  between 
the  person  in  possession,  who  wishes  to  sell  the  estate,  and  the 
person  to  whom  he  wishes  to  sell  it,  and  the  safety  of  the  title 
depends  for  this  purpose  on  the  point  whether  the  vendor  had 
notice  of  the  incumbrance.  The  vendor  says  that  he  had  not. 
His  agents  say  they  had  not.  This  is,  perhaps,  true ;  but  I  am  not 
aware  of  any  instance,  and  counsel  have  not  been  able  to  supply 
any  to  the  Court,  of  a  title  depending  upon  such  a  fact  being  forced 
on  a  purchaser.  In  these  circumstances  I  cannot  venture  to  say 
that  the  concurrence  of  the  judgment  creditor,  and  a  release  from 
him,  can  both  be  dispensed  with.  Nor  are  these  all  the  difficulties, 
for  part  of  the  estate  is  copyhold,  to  which  the  term  does  not  extend. 

The  Lobd  Justice  Turner:  C^^] 

I  concur  in  the  opinion  of  my  learned  brother  :  a  few  words  will 
be  sufficient  to  explain  the  grounds  of  my  concurrence.  The 
question  is,  whether  the  Court  is  to  compel  the  purchaser  to  take 
the  estate  at  the  peril  of  having  to  try  these  questions  with  the 
judgment  creditor.  That  depends  on  two  points — one  as  to  the 
construction  of  the  Acts  of  Parliament,  the  other  as  to  notice. 

With  respect  to  the  Acts  of  Parliament,  the  law  on  the  subject  is 

unsettled.    No  one  can  tell  what,  upon  a  question  arising  between 

the  judgment  creditor  and  the  purchaser,  after  the  completion  of  the 

purchase,  would  be  the  construction  put  upon  the  Acts.    We  may 

put  one  construction  upon  them,  and  other  Judges,  when  called  on 

to  decide  between  the  judgment  creditor  and  the  purchaser,  may 

arrive  at  a  different  conclusion.    In  Pyrke  v.  Waddingham{\)  I  fully 

stated  my  view  as  to  the  nature  and  extent  of  the  doubts  upon  titles 

which  should  induce  the  Court  to  refuse  specific  performance,  and 

I  cannot  hesitate  now  to  act  upon  that  view.    I  think  it  is  sufficient, 

on  the  first  point,  to  say  that  upon  the  Acts  of  Parliament  in 

question  the  law  is  unsettled  and  doubtful. 

(1)  90  B.  B.  243  (10  Hare,  1). 
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Freer  Then  as  to  the  fact  of  notice,  though  the  parties  here  may  say 

Hesse.  there  was  no  notice,  it  may  appear  upon  farther  evidence  that  there 
was.  I  think  that  the  completion  cannot  be  enforced  by  the  vendor 
without  a  discharge  of  the  judgment  or  the  concurrence  of  the 
judgment  creditor  who  has  re-registered,  and  of  the  other  judgment 
creditor  in  case  he  should  re-register  before  the  execution  of  the 
conveyance. 
[  505  1  The  vendor  having  agreed  to  procure  satisfaction  of  the  judg- 

ments, it  was  arranged  that  a  decree  should  be  made  for  specific 
performance,  and  a  question  arose  as  to  the  costs  of  the  suit. 

Mr.  Malifis  and  Mr.  HaUett,  for  the  plaintiff : 

No  objection  to  the  title  has  occasioned  this  suit,  and  therefore 
there  is  no  ground  for  altering  the  Vice-Chancbllor's  order  as  to 
costs,  so  as  to  make  it  more  favourable  to  the  defendant.  In 
November,  1848,  the  judgments  were,  at  all  events,  inoperative ; 
and  although  your  Lordships  have  held  it  to  be  not  quite  clear, 
that  after  the  re-registration  the  purchaser  would  have  had  an 
unencumbered  title,  yet  the  purchaser  knew  the  date  of  the  regis- 
tration of  the  judgments,  and  if  he  had  thought  proper  to  complete 
at  any  time  between  November,  1848,  and  November,  1850,  he 
would  have  had  an  undoubtedly  unencumbered  title.  Instead  of 
doing  so,  he  put  the  plaintiff  to  the  .unnecessary  expense  of  an 
investigation  in  the  Master's  office,  there  being  no  dispute  as  to  the 
title.  There  is  no  case  in  which  a  plaintiff  has  been  ordered  to 
pay  costs  of  an  investigation  of  title,  when  no  question  of  title  has 
occasioned  the  suit. 

(They  referred  to  Long  v.  Collier (^) ;  Scoones  v.  Morrell(2) ;  and 
distinguished  Wilkinson  v.  Hai-tley  (3).) 

The  Lord  Justice  Knight  Bruce: 

Primd  fade  a  vendor  has  to  pay  the  costs  to  the  time  when  a 

successful  objection  is  first  removed.    But  where  it  appears  probable 

that  the  objection  might  have  been  removed  if  it  had  been  made 

[  *506  1      before  the  commencement  *of  the  suit,  the  Court  does  not  throw, 

or  does  not  always  throw,  the  costs  upon  the  vendor. 

The  purchaser  objects  that  judgments  have  been  registered,  and 
were  existing  on  the  register,  and  in  force,  at  the  time  when  the  bill 

(1)  28  H.  R  79  (4  Buss.  269).  also  AbboU  v.  S'vorder,  87  £.  R  439  (4 

(2)  49  ii.  B.  351  (1  Beav.  251).  De  G.  &  Sin.  448). 

(3)  92  B.  B.  374  (15  Beay.  185).    See 
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was  filed ;  jadgments  not  intended  to  be  satisfied  by  the  vendor,  fbeee 
but  of  which  he  meant  the  purchaser  to  take  the  risk,  if  any.  If  HEsiaE. 
those  judgments  formed  an  obstacle  to  the  vendor  making  a  perfect 
conveyance  without  the  concurrence  of  the  judgment  creditors,  the 
vendor  was  not  in  a  position  to  perform  the  contract  when  the  bill 
was  filed ;  and  the  Court  has  decided  that  the  existence  of  the  judg- 
ments formed  an  obstacle  to  a  complete  conveyance  being  made 
without  the  concurrence  of  the  judgment  creditors.  It  is  said, 
however,  that  the  judgments  having  run  out  in  1848,  and  neither 
having  been  re-registered  till  1850,  there  was  an  interval,  daring 
which  the  vendor  was  in  a  position  to  make  a  good  conveyance 
without  the  judgment  creditors'  concurrence.  How  the  case  would 
have  stood  if  the  vendor  had  during  that  interval  said,  "  I  will  pay 
the  costs  to  this  time  if  you  will  take  a  conveyance,"  it  is  not 
necessiary  to  determine  ;  for  he  allowed  one  of  the  judgments  to  be 
I'e- registered  without  making  any  such  offer,  and  thus  was  in  the 
same  position  with  regard  to  this  judgment  as  he  was  at  the  filing 
of  the  bill.  There  is  nothing,  therefore,  to  relieve  him  from  the 
jyrimd  facie  liability  under  which  he  is  to  pay  the  costs. 

It  was  contended  by  Mr.  Malins  that  this  was  a  question  of  con- 
veyance and  not  of  title,  and  that,  therefore,  the  decree  for  specific 
performance  should  be  as  on  a  perfect  title,  with  a  reference  to  the 
Master  to  settle  a  conveyance,  and  that  then  the  only  costs  which 
the  vendor  would  have  to  pay  would  be  the  costs  of  exceptions  as  to 
the  judgment  creditors  not  being  made  parties  *to  the  conveyance ;  [  ♦507  ] 
and  a  doubt  crossed  my  mind  wlietlier  the  whole  costs  ought  to  fall 
on  the  vendor.  But,  without  disturbing  any  rule,  we  think  that 
this  case  rests  on  a  distinct  ground,  that  the  necessity  of  the  con- 
currence of  the  judgment  creditors  was  the  only  substantial  question 
in  the  suit.  The  plaintiff  has  brought  the  defendant  here  to  have 
that  question  determined,  and  has  failed. 

Another  question  is  as  to  the  copyhold,  to  which  no  title  has  been 
made.  It  is  said  that  an  agreement  was  come  to  with  respect  to  the 
compensation  to  be  made  for  this  part  before  the  suit,  and  that  if 
this  agreement  is  established  the  case  comes  within  the  rule  of  Long 
V.  Collier  {^).  I  think,  however,  that  on  the  evidence  no  final 
agreement  was  come  to  on  the  subject  of  the  copyhold.  There  was 
a  proposition  made  as  to  a  declaration  and  a  bond  of  indemnity,  but 
that  proposition  as  to  the  bond  was  not  acceded  to.  I  think  that  to 
the  hearing  before  the  Yice-Ghancellor  on  further  directions  the 
(1)  28  B.  E.  79  (4  Buss.  269). 
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costs  must  be  paid  by  the  vendor.  Upon  the  appeal  the  point  was 
argued  by  consent  as  to  the  concurrence  of  the  judgment  creditors 
and  we  think  that  of  the  appeal  there  should  be  no  costs. 


185H. 
Jvne  8. 
July  19. 


PARKINSON   r.   HANBXJRY. 

(4  D.  M.  &  G.  508—509.) 

Irregularity  of  order  to  sue  in  /ormd  pauptn's  obtained  in  May,  1848, 
waived  by  delay  of  the  defendants  who  had  answered  the  bill,  and  who 
moved  to  discharge  the  order  in  November,  1852. 
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Turn  KB, 
L..IJ. 

[  510  ] 
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A  testator  devised  lands  upon  trust  to  pay  the  rents  and  profits  to  a 
tenant  for  life,  and,  after  her  decease,  to  pay  the  rents  and  profits  equally 
for  the  benefit  of  her  surviving  childi-en,  until  the  youngest  of  them 
attained  twenty-five,  and,  on  the  youngest  child  attaining  twenty-five,  to 
sell  and  divide  the  proceeds  among  all  the  children  of  the  tenant  for  life 
then  living,  and  the  issue  of  such  as  should  be  dead:  Held,  that  the 
trust  for  maintenance  was  separable  from  the  rest,  and  was  not  bad  for 
remoteness. 

This  was  an  appeal  from  an  order  of  the  Master  of  the  Bolls 
appointing  new  trustees  on  a  claim.  The  ground  of  the  appeal  was 
that  the  plaintiffs,  who  sued  as  cestuis  que  trustent  under  a  will,  took 
no  interest  under  it,  by  reason  of  the  limitation  under  which  they 
claimed  being  bad  for  remoteness.  The  will  was  dated  the  17th  of 
Febniary,  1822,  and,  after  devising  unto  John  Way  and  John  Furnell, 
their  heirs  and  assigns,  the  property  in  question,  declared  trusts  as 
follows :  "  In  trust  to  permit  and  suffer  my  said  daughter  Sarah 
Hurman,  and  her  assigns,  to  receive  the  rents,  issues  and  profits 
thereof  during  her  natural  life,  and,  after  her  decease,  in  trust  to 
pay  and  apply  such  rents,  issues  and  profits  equally  to  or  for  the 
benefit  of  the  children  of  my  said  daughter  living  at  her  decease 
until  the  youngest  of  such  children  shall  have  attained  the  age  of 


(1)  In  the  original  head-note  to  this 
case  the  word  "  equally  *'  was  omitted, 
and  that  omission  appears  to  have 
«*iisled  the  learned  Judge  who  decided. 
i.i  re  Wise  [1896]  1  Ch.  281,  65  L.  J. 
Ch  281,  73  L.  T.  743,  since  he  pur- 
ported to  treat  that  case  as  identical 
with  this  case,  although  the  discre- 
tionary power  of  maintenance  exceeded 


the  limits  of  the  rule  against  perpetui- 
ties. In  the  later  case  of  In  re  Bleto 
[1906]  1  Ch.  624,  75  L.  J.  Ch.  373,  95 
L.  T.  382  (where  the  discretionary 
power  of  maintenance  was  limited  to  a 
life  in  being)  this  omission  from  the 
original  head-note  in  Gooding  y.  Bewi 
was  referred  to.—  0.  A.  S. 
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twenty-five  years,  in  case  my  said  daughter  shall  die  before  such  Gooding 
youngest  child  shall  have  attained  that  age ;  but  if  either  of  the  read. 
children  of  my  said  daughter  shall  die  leaving  issue,  such  issue  shall 
be  paid  or  entitled  to  the  share  of  their  deceased  parent ;  and  as 
soon  as  the  youngest  child  of  my  said  daughter  shall  have  attained 
such  age  of  twenty-five  years  (in  case  my  said  daughter  shall  be 
then  dead),  in  trust  with  all  convenient  speed  absolutely  to  sell  and 
dispose  of  all  such  my  said  freehold  premises,  either  by  public 
sale  or  private  contract  as  they  shall  think  expedient,  and  either 
together  or  in  parcels  for  the  best  price  or  prices  that  can  be  gotten 
for  the  same.  And  I  do  direct  my  said  trustees  to  pay,  divide  and 
dispose  of  the  purchase  money  (deducting  their  reasonable  costs, 
charges  and  expenses)  equally  amongst  such  of  the  children  of  my 
said  daughter  as  shall  be  then  living,  and  the  *issue  of  such,  if  any,  [  *5ii  ] 
of  her  children  as  may  be  then  dead ;  but  such  issue  to  take  only 
their  parent  or  parents'  share  or  shares  of  the  same,  as  if  divided  by 
virtue  of  the  Statute  for  Distributing  Intestates'  Eflfects.'*  Mi's. 
Hurman  died  in  1847,  leaving  five  sons  and  four  daughters,  the 
youngest  child  being  sixteen  years  old  when  her  parents  died. 
The  plaintiffs  were  the  surviving  children  of  Mrs.  Hurman.  The 
youngest  of  them  had  not  yet  attained  the  age  of  twenty-five. 

Mr.  Batten  for  the  plaintiffs,  the  respondents. 

Mr.  Goodeve,  for  the  appellants,  contended,  that  the  trust  for 
sale  was  void  for  remoteness,  and  that  the  trust  for  the  payment  of 
the  rents  and  profits  after  the  death  of  the  tenant  for  life  was 
inseparable  from  the  rest.     He  relied  upon  Leake  v.  Robinson  (l). 

The  Lord  Justice  Knight  Bruce  : 

We  think  that  the  good  is  separable  from  the  bad  (2),  if  bad' there 
is  (3).    The  decree  is  right. 

The  Lord  Justice  Turner: 

The  ultimate  trust  is  separable  from  the  trust  of  the  income. 
The  plaintiffs  have  an  interest,  and  the  appeal  must  be  dismissed 
with  costs. 

(n  16  R.  E.  16S  (2  Mer.  363).  93  (3  My.   &  K.  411) ;  //*  re  Tuniey 

(2)  See  SomervilU  v.  Lethhridge,  3  [1899]  2  Ch.  739,  69  L.  J.  Ch.  1,  81 
B.  B.  157  (6  T.  B.  213).  L.  T.  548,  C.  A. 

(3)  See  Bland  v.  WiUiam^,  41  R.  E. 
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'^'!!L!^  •  (4  D.  M.  &  G.  51 2— 520.) 

Knight  q^  q,  lease  being  granted,  the  lessee  deposited  it  with  the  lessor's  solicitor 

TdbnkrI  (^^^  acted  for  the  lessor  and  lessee),  together  with  a  bill  of  exchange  as  a 

L.JJ.  security  for  the  costs  of  preparing  the  lea^,  which  the  lessee  was  to  pay. 

[  512  ]  ^e  lessee  afterwards  mortgaged  the  term,  and  the  defendants  (who  were 

his  solicitors  on  that  occasion),  in  order  to  obtain  the  lease,  paid  the  bill  of 
costs  of  the  lessor's  solicitors,  and  received  from  them,  without  any  autho- 
rity from  the  lessee,  the  lease  and  the  bill  of  exchange :    Held, 

1.  That  without  express  contract  the  defendants  acquired  no  lien  on  the 
bill  of  exchange  beyond  the  amount  which  they  had  paid  to  the  lessor's 
solicitors. 

2.  That  evidence  of  an  express  contract  would  not  support  such  a  lien 
without  proof  that  the  defendants  had  explained  to  their  client,  the  lessee, 
his  rights  independently  of  express  contract. 

This  was  an  appeal  from  a  decree  of  Vice- Chancellor  Stuart, 
directing  the  repayment  by  two  of  the  defendants  (who  were  the 
appellants)  of  2502.,  being  the  proceeds  received  by  them  of  a  bill 
of  exchange  which  came  into  their  possession  under  the  following 
circumstances. 

In  December,  1850,  the  plaintiff  entered  into  an  agreement  with 
a  Mr.  Moffatt  to  lend  him  500Z.  upon  the  terms  of  the  plaintiff 
having  the  option  of  purchasing  from  Mr.  Moffatt  one-third  part 
of  certain  sewage  works  belonging  to  him,  at  a  sum  then  agreed 
upon.  As  part  of  this  advance,  the  plaintiff,  on  the  80th  of 
December,  1850,  endorsed  to  Mr.  Moffatt  (without  recourse)  a  bill 
of  exchange  for  250/.,  which  had  been  endorsed  to  the  plaintiff. 

Soon  afterwards  Mr.  Moffatt  took  a  lease  of  the  premises  where 
his  works  were  carried  on,  and  the  solicitors  of  the  lessors,  who 
acted  also  for  Mr.  Moffatt,  retained  the  lease  in  respect  of  their  lien 
for  the  costs  of  preparing  it,  amounting  to  ill.  IQs,  2d.,  which  were 
to  be  paid  by  Mr.  Moffatt.  At  the  same  time  Mr.  Moffatt  deposited 
with  them  the  bill  of  exchange  for  250Z.  as  a  further  security  for 
the  costs. 
[  613  ]  Shortly  afterwards  Mr.  Moffatt  became  embarrassed  in  his  cir- 

cumstances, and  the  plant  and  machinery  at  the  sewerage  works 
were  taken  in  execution.  By  a  deed  of  assignment,  dated  the  31st 
of  January,  1851,  Mr.  Moffatt  assigned  the  lease  of  the  premises 
where  the  works  were  carried  on  to  Messrs.  Bonnythen  and  Thomp- 
son, to  secure  a  sum  then  due  to  them  and  any  further  sums 
which  might  become  due  from  him  to  them. 

The  appellants  acted  as  the  solicitors  of  Messrs.  Bonnythen  and 
Thompson  in  the  matter  of  this  assignment,  and  according  to  their 
own  statement  they  also  acted  as  the  solicitors  of  Mr.  Moffatt  in 
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that  and  other  matters.  With  a  view  to  the  assignment,  they  went  Gibson 
to  the  solicitors  of  the  lessors  and  obtained  from  them  the  lease,  may. 
paying  them  the  412.  16«.  2d.,  and  receiving  from  them  at  the  same 
time  the  bill  of  exchange.  The  plaintiff  then  applied  to  Mr. 
Moffatt  and  requested  him  to  return  the  bill  of  exchange,  on  the 
ground  that  the  option  in  consideration  of  which  the  loan  was  to 
be  made  had,  under  the  circumstances,  became  impracticable.  Mr. 
Moffatt  consented  and  wrote  two  letters  to  the  appellants,  the  latter 
of  which  was  as  follows :  "  40,  Ludoate  Street,  8rd  March,  1861. 
Gentlemen, — I  received  the  bill  of  exchange,  mentioned  in  my  letter 
to  you  of  the  1st  instant,  of  the  bearer,  Mr.  G.  T.  Gibson,  without 
giving  him  any  consideration  for  it ;  and  I  request  that  you  will 
deliver  it  up  to  him  on  his  handing  this  to  you.  I  am,  Gentlemen, 
yours  obediently,  W.  B.  Moffatt." 

The  appellants,  however,  refused  to  give  up  the  bill  of  exchange 
without  payment  of  their  bill  of  costs,  which  they  claimed  to  be 
due  to  them  from  Mr.  Moffatt  in  respect  of  all  the  matters  in  which 
they  had  acted  as  his  solicitors.  They  afterwards  discounted  the 
bill  of  exchange  *with  another  defendant  named  Healey,  from  whom  [  ^^i^  J 
they  received  the  full  amount  for  which  the  bill  was  drawn,  return- 
ing him  (as  they  stated)  one  guinea  by  way  of  discount.  The 
plaintiff  then  instituted  the  present  suit,  charging,  by  his  bill,  that 
the  defendant  Healev  had  discounted  the  bill  of  exchange,  having 
notice  of  the  above  circumstances.  The  prayer  was,  that  the  bill 
might  be  delivered  up,  and  that  the  defendant  Healey  might  be 
restrained  by  injunction  from  proceeding  at  law  upon  it,  and  from 
negociating  or  parting  with  it. 

The  appellants,  by  their  answer,  stated  that  an  express  agreement 
had  been  entered  into  between  them  and  Mr.  Moffatt  that  they 
should  hold  the  bill  of  exchange  as  a  security  for  their  general  bill 
of  costs.  Evidence  was  gone  into  on  both  sides  upon  the  point,  and 
was  of  a  conflicting  kind. 

No  injunction  had  been  moved  for,  the  acceptors  having  paid  the 
bill  of  exchange  soon  after  the  institution  of  the  suit. 

The  Vice-Chancbllor  decreed  the  payment  of  the  250/.  by  the 
appellants  to  the  plaintiff,  with  interest  at  5/.  per  cent,  per  annum, 
and  dismissed  the  bill  as  against  the  defendant  Healey  with  costs. 

Mi\  Malins  and  Mr.  T.  Stevens,  for  the  plaintiff: 

The  solicitors  for  the  lessors  could  confer  upon  the  appellants  no 
better  title  to  the  bill  of  exchange  than  they  themselves  had.    They 
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GiBsoK      however  held  it  as  a  collateral  security  for  the  costs  of  preparing 
Mat.        ^^  I^^G  only.     Those  costs  having  been  paid,  the  appellants  ceased 
to  have  any  lien  or  claim. 

[  615  ]  Mr.  Daniell  and  Mr.  Shapter,  for  the  appellants : 

*  *  Mr.  Moffatt  was  a  holder  for  value  ;  he  pledged  the  bill  to 
the  lessors'  solicitors  ;  then  he  employed  the  appellants  to  procure 
an  assignment  of  the  term  to  the  mortgagees.  For  this  purpose  it 
was  necessary  to  obtain  possession  of  the  lease.  In  doing  this,  the 
appellants  also  possessed  themselves  of  the  bill  of  exchange.  And, 
as  the  documents  came  into  their  possession  in  the  course  of  their 
professional  employment,  they  have  a  lien  upon  them  for  their  bill 
of  costs,  independently  of  express  contract,  which,  however,  is  also 
made  out  by  the  evidence.  [They  cited  Stevenson  v.  Blakelock  (1)  and 
Davies  v.  Lowndes  (2).] 

[  616  ]       The  Lord  Justice  Enight  Bruce  : 

When  this  bill  was  filed,  the  bill  of  exchange  was  not  paid,  and 
was  specifically  in  the  hands  of  the  appellants  or  (which  is  the 
same  thing)  in  the  hands  of  the  defendant  Healey.  Supposing, 
therefore,  the  substantial  merits  of  the  case  to  be  with  the  plaintiff, 
there  is,  I  apprehend,  jurisdiction  in  this  Court  to  entertain  the 
suit ;  and  the  subsequent  payment  of  the  bill,  and  the  possession 
by  tlie  appellants  of  the  money  instead  of  it,  make,  I  apprehend, 
no  difference.  It  has  been  observed,  and  not  without  accuracy,  that 
the  bill  in  this  case  does  not  represent  correctly  all  the  circum- 
stances. But  the  true  circumstances  must  of  course  have  been 
known  to  the  appellants,  and  it  is  enough  if  the  bill  contains  a 
sufficient  statement  on  which  the  plaintiff's  equity  can  be  founded. 
If  there  had  been  inaccurate  statements  in  the  bill  of  a  nature 
likely  to  mislead  the  appellants  in  framing  their  defence,  the  result 
might  have  been  different.  I  am  of  opinion  that  they  were  not 
misled,  and  that  the  manner  in  which  the  case  is  stated  in  the  bill 
can  make  no  difference  in  the  equities  which  are  to  be  disposed  of. 
Two  or  three  points,  which  might  appear  to  belong  to  the  case, 
may  without  injustice  be  dismissed  from  consideration.  There  can 
be  no  doubt,  so  far  as  I  can  judge  of  the  facts,  that,  as  between 
Mr.  Moffatt  and  Mr.  Gibson,  it  became  (in  point  of  what  is  called 
honour,  if  not  of  actual  right)  the  duty  of  Mr.  Moffatt  in  the  state 
of  his  circumstances,  and  with  regard  to  the  transaction  of  the  30th 

(1)  14  E.  B.  625  (1  M.  &  S  535).  (2)  71  E.  E.  497  (3  C.  B.  823). 
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of  January,  1851,  to  deliver  back  the  bill  of  exchange  to  Mr.  Gibson.  Gibson 
I  do  not  say  that  Mr.  Gibson  had  at  that  time  any  enforceable  right  ^^^y 
to  have  it  rettirned,  but,  as  between  him  and  Mr.  Moffatt,  his  claim 
had  ripened  into  a  right,  if  not  before  March  8rd,  at  least  on  that 
day.  However  incorrectly  the  order  of  Mr.  Moflfatfc  to  the  appel- 
lants, dated  on  that  *day,  may  have  been  and  probably  was  worded,  [  *oi7  ] 
there  is  no  doubt  but  that  the  intention  of  the  transaction  was  to 
revest  in  the  plaintiff  completely,  as  between  him  and  Mr.  Moffatt, 
the  tille  to  the  bill  of  exchange.  And  I  apprehend  that  in  equity 
the  effect  of  what  was  done  on  that  day  (if  not  of  what  had  been 
done  before)  was,  that,  although  Moffatt  had  incumbered  the  bill 
with  a  debt  from  him  to  the  lessors'  solicitors,  still,  as  between 
Moffatt  and  the  plaintiff,  it  was  the  duty  of  Moffatt  to  discharge  the 
bill  of  exchange  from  that  lien.  Tliis  might  have  ci*eated  a  diffi- 
culty, but  for  the  fact  that  the  debt  of  the  lessors'  solicitors  has 
been  discharged  substantially  out  of  funds  belonging  to  Moffatt. 
That  being  so,  all  the  rights  and  equities  which  might  have  existed 
if  the  debt  had  not  been  discharged  may  be  dismissed  from  con- 
sideration. Then  the  case  being  delivered  from  all  question  as  to 
the  41/.  16<.  2d,,  and  from  all  question  as  to  the  title  of  the  plain- 
tiff, the  point  arises  as  to  the  paramount  right  claimed  by  the 
appellants.  They  claim  it  by  way  of  lien,  either  of  dormant  lien 
or  of  lien  by  express  agreement.  But  how  did  they  acquire  posses- 
sion of  the  security,  without  which  there  could  be  no  lien  ?  The 
lessors'  solicitors  had  a  demand  on  Moffatt  for  the  preparation  of 
the  lease,  and  had  in  their  hands  not  only  the  lease  but  the  bill  of 
exchange  belonging  at  that  time  to  Moffatt.  In  the  course  of  the 
transaction  of  the  business  it  became  material  to  have  the  lease, 
and  the  appellants  went  to  the  lessors'  solicitors  and  took  the  lease, 
paying  their  demand.  They  then  found,  for  the  first  time,  that  the 
lessors'  solicitors  had,  as  a  security  for  the  same  demand,  this  bill  of 
exchange.  Now  it  was  an  act  in  the  proper  discharge  of  their  duty 
to  obtain  the  lease  ;  and,  though  they  had  no  express  authority  so 
to  do,  it  may  be  that  the  money  which  was  actually  paid  gave  them 
not  only  a  personal  demand  against  Moffatt,  but  gave  them  also  the 
same  rights  as  the  lessors'  solicitors  had  in  the  lease  and  the  *bill  [  *oi8  J 
of  exchange.  But  they  contend,  that  they  thereby  acquired  a 
general  lien  upon  the  bill.  To  that  argument  I  am  unable  to 
accede.  The  other  solicitors  held  it  for  a  specific  purpose,  and 
upon  an  express  contract.  The  appellants  could  not,  without  the 
sanction  of   their  client,  obtain   any  better  or  higher  right  than 
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Gibson  the  other  solicitors  had.  In  Stevenson  v.  Blakelock  (i)  there  was 
Mat.  express  authority  to  complete  the  transaction  as  it  was  completed. 
It  is  said  that  the  right  of  the  appellants  was  at  all  events  con- 
verted afterwards  into  a  general  lien  by  express  agreement.  On 
that  point  the  evidence  is  contradictory.  This,  however,  was  a 
dealing  between  solicitor  and  client ;  and  I  apprehend,  that  before 
it  was  competent  for  the  appellants  to  enter  into  a  binding  agree- 
ment with  Mofifatt,  it  was  incumbent  upon  them  fully  and  exactly 
to  explain  to  him  his  rights.  This  does  not  appear  to  have  been 
done.  Without  intending  any  disrespect  to  these  gentlemen,  I  am 
of  opinion,  that,  claiming  such  a  right,  they  must  clearly  prove 
their  case,  and  they  have  not  done  so  to  my  satisfaction.  On  these 
grounds  the  plaintiff  has,  I  think,  established  his  title,  not  merely 
against  Moffatt,  but  against  the  appellants  ;  and  in  all  substantial 
respects  the  decree  must  stand. 

The  Lord  Justice  Turner,  after  stating  the  facts  of  the  case  as 
above  detailed,  said : 

The  question  whether  the  appellants,  by  possessing  themselves 
of  the  bill  of  exchange,  acquired  a  general  lien  upon  it,  seems  to 
me  to  depend  on  this  other  question — what  was  the  duty  which  the 
solicitors  of  the  lessors  owed  to  Moffatt  ?  They  had  received  the 
[  "519  ]  bill  on  a  special  deposit,  to  secure  a  particular  debt.  On  *that  debt 
being  discharged,  their  plain  duty  was  to  deliver  the  bill,  not  to  the 
appellants,  but  to  the  person  from  whom  they  had  received  it.  I 
think  the  solicitors  of  the  lessors  were  mistaken  in  delivering  the 
bill  to  the  appellants.  At  all  events  they  could  not  by  so  doing 
create  a  fresh  charge  upon  it.  The  lessors'  solicitors  could  not  set 
up  any  general  lion,  the  bill  having  been  deposited  with  them  on  a 
special  contract,  and  I  do  not  see  how  they  could  incumber  the  bill 
beyond  the  extent  of  411.  16«.  2d.  If  that  sum  had  remained 
unpaid  the  appellants  would  have  stood  in  the  place  of  the  lessors' 
solicitors  for  the  amount,  but  I  cannot  admit  the  right  of  the  appel- 
lants to  deal  with  the  bill  otherwise  than  according  to  the  special 
contract.  Stevenson  v.  Blakelock  (i)  does  not  support  the  argument 
of  the  appellants,  for  there  the  money  was  in  the  hands  of  the 
solicitor  for  the  purpose  of  paying  off  a  debt.  The  payment  of  the 
debt  drew  with  it  the  redelivery  of  the  mortgage  deeds.  But  the 
payment  here  did  not  draw  with  it  the  right  to  the  bill  of  exchange. 
I  think  that  by  the  acquisition  of  the  bill  of  exchange  the 
a)  14  B.  B.  525  (1  M.  &  S.  535). 


VOL.  CII.] 


1858.     CH.    4  D.  M.  &  G.  619—620. 


251 


appellants  acquired  a  security  for  no   greater   amount   than  the 
41/.  16*.  2d. 

Then  comes  the  question,  whether  there  was  a  subsequent  special 
contract  between  the  appellants  and  Moffatt  ?  That  rests  upon  the 
evidence  of  one  of  the  appellants,  opposed  as  it  is  by  the  testimony 
of  Mr.  Moffatt.  If  it  had  been  material  to  decide  the  question  of 
fact,  I  should  have  wished  to  have  had  a  vu'd  voce  examination.  But 
I  think  that  the  case  does  not  turn  on  that  question,  because  if 
there  was  a  special  contract  it  was  the  duty  of  the  appellants,  before 
they  allowed  Moffatt  to  enter  into  it,  to  explain  to  him  fully  that 
they  had  no  right  to  retain  the  bill,  independently  of  contract;,  '''as 
a  security  for  any  greater  amount  than  412.  16«.  2d,  It  is  not 
suggested  that  any  such  explanation  was  given. 

Decree  affirmed,  with  a  rarmtion  directuiff  payment  of 
interest  at  4. per  cent,  instead  of  5  j^er  cent. 


Gibson 

r. 

May. 


[•620] 


DUFAXJR  V.  8IGEL. 

(4  D.  M.  &  G.  520-627 ;  8.  C.  22  L.  J.  Ch.  678.) 

Under  the  Attomies  and  Solicitors  Act,  6  &  7  Vict.  o.  73,  s.  8  (1),  it  was  the 
duty  of  an  attorney  to  enrol  the  articles  of  his  articled  clerk,  and  where  he 
had  omitted  to  do  so  the  Coubt  dismissed  a  claim  to  foreclose  a  mortgage 
given  to  secure  the  premium. 

On  disnussing  a  claim,  the  Court  may  direct  the  defendant  to  pay  the 
costs  of  any  scandalous  and  impertinent  portions  of  his  affidavits. 

Quare  whether  it  can  also  order  the  defendant  to  pay  any  portion  of  the 
costs  of  the  suit  (2). 

This  was  an  appeal  from  a  decree  of  Vice-Chancellor  Stuart  on  a 
claim.     The  facts  appear  sufficiently  from  the  judgments. 

Mr.  MalinSj  Mr.  Ogle  and  Mr.  H.  Stevens,  for  the  plaintiff. 

Mr.  Wigram  and  Mr.  Elderton,  for  the  defendant. 

Mr.  Ogle,  in  reply. 

The  Lord  Justice  Knight  Bruce: 

This  is  a  conflict  of  demerits ;  the  question  being,  whether  the 
very  bad  case  of  the  defendant  is  not  equalled  or  exceeded  by  the 
badness  of  that  of  the  plaintiff.  A  series  of  Vice-Chancellors  have 
refused  to  have  anything  to  do  with  these  parties,  and  they  have 
accordingly  now  bestowed  themselves  here.    The  suit,  *to  repeat  an 

(1)  Repealed  by  51  &  62  Vict,  c.  60,  8  Q.  B.  D.  515,  522,  51  L.  J.  Q.  B. 
^.  20.  li^a,  46  L.  T.  7^,  C.  A. 

(2)  lie  Fo$tii-  V.  a.  ir.  lii'.  Co,  (1882) 


185a. 

JmIv  21,  22, 
23. 

Kmight 

Bbucb, 

Tdbmbb, 

L.JJ. 
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r  •wi  1 


262  1858.     CH.     4  D.  M.  &  G.  521—522.  [r.r. 


DuFAUB  expression  ased  by  me  ander  less  strong  circumstances,  is  one  for 
SiaEL.  which  the  defence  must  be  the  apology,  and  the  badness  of  which 
almost  apologizes  for  the  defence.  The  money  sought  by  the  claim 
to  be  recovered  is  in  a  sense  due  from  the  defendant  to  the  plaintiff, 
and  perhaps  it  is  as  clear  that  the  defendant  ought  to  pay  it  as  that 
the  plaintiff  ought  not  to  receive  it. 

The  dispute  originated  and  exists  between  an  attorney  and 
solicitor,  and  a  gentleman  who  is  or  was  his  articled  clerk.  The 
defendant  choosing,  or  having  had  chosen  for  him,  the  legal  pro- 
fession, was  articled  to  Mr.  Puddicombe,  with  whom  he  appears  to 
have  remained  a  year  or  two.  From  some  unexplained  cause  Mr. 
Puddicombe  and  he  parted,  and  I  collect  that  the  defendant  went  to 
India,  whence  he  returned  in  1848  or  early  in  1819.  On  his  return 
from  India  he  made  or  renewed  an  acquaintance  with  the  plaintiff ; 
and,  appealing  then  to  have  thought  of  resuming  his  profession,  he 
placed  himself  in  the  plaintiff's  office  as  clerk,  and,  as  I  suppose, 
gratuitously.  After  he  had  remained  there  some  time  the  articles 
in  question  were  executed,  by  which  the  defendant  became  the 
articled  clerk  of  the  plaintiff  for  five  years  from  September,  1849, 
(when  the  defendant  was  in  his  twenty-third  year,)  in  consideration 
of  a  premium  of  150Z.  By  the  articles  this  premium  of  150/.  is 
mentioned  as  having  been  received,  and  the  defendant  is  expressed 
to  be  released  from  it  in  the  usual  form.  It  was  not,  however,  paid. 
But  the  articles  were  accompanied  by  a  memorandum,  not  under 
seal,  promising  to  pay  the  amount,  and  also  by  a  document,  the 
subject  of  the  present  suit,  viz.  an  agreement  to  charge  by  way  of 
equitable  mortgage  certain  property  of  the  defendant  with  the  150Z. 
This  was  in  September,  1849.  The  service  appears  to  have  continued 
[  *522  ]  for  some  months,  not,  however,  with  'satisfaction  to  the  plaintiff, 
for  it  is  to  be  inferred  from  the  evidence  that  the  defendant's  habits 
were  irregular  and  idle.  A  letter  of  remonstrance,  which  is  in 
evidence,  strengthens  this  view.  At  last,  in  1850,  the  defendant 
quitted  the  office,  not  being  desired  to  do  so  by  the  plaintiff,  and  his 
employment  was  never  resumed.  His  departure  was  final,  and  the 
separation  seems  to  have  been  equally  agreeable  to  the  plaintiff  and 
himself.  But  the  1502.  remained  unpaid.  The  service,  such  as  it 
was,  I  repeat,  was  to  be  taken  as  having  commenced  in  September, 
1849,  and  continued  to  some  time  in  1850.  The  plaintiff  having 
still  thought  it  right,  though  the  service  was  discontinued,  to  demand 
the  premium,  which  it  was  inconvenient  or  not  agreeable  to  the 
defendant  to  pay,  brought  an  action  for  it,  and  the  action  was  met 
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by  three  pleas :  first,  "  Never  indebted,"  true  or  untrue ;  secondly,  Dupaur 
*'  payment,"  utterly  untrue ;  thirdly,  "  a  release,"  namely,  the  deed,  sioel. 
which  had,  against  the  truth  of  the  case,  acknowledged  the  money 
to  have  been  paid.  The  plaintiff  was  advised,  and  perhaps  correctly 
advised,  that  it  was  vain  to  pursue  the  action  under  such  circum- 
stances, and  accordingly  suffered  a  non  pros  to  be  entered,  and 
thereupon  he  filed  the  present  claim,  for  the  purpose  of  making 
available  the  equitable  mortgage  which  I  have  mentioned.  It  was 
met  by  a  defence  upon  affidavits,  charging  the  plaintiff  with  gross 
neglect  of  his  duty  to  the  defendant,  habitual  drunkenness,  immo- 
rality, profligacy,  and  incapacity,  in  terms  so  gross  and  to  such  an 
extent  that  it  is  impossible,  in  my  judgment,  not  to  impute  to  this 
testimony  the  most  censurable  exaggeration,  to  use  the  lightest 
term.  This  led  to  other  affidavits  on  the  part  of  the  plaintiff,  and 
much  evidence  of  more  or  less  relevancy  is  thus  imported  into  this 
unhappy  suit. 

Fortunately  there  is  a  fact,  which,  in  one  view  of  the  case,  is 
sufficient,  according  to  my  judgment,  to  dispose  *of  it ;  namely,  that  [  •523  ] 
the  attorney  and  solicitor  did  not  make,  or  cause  to  be  made,  the 
requisite  affidavit  for  enabling  the  articles  to  be  enrolled,  and 
accordingly  they  were  not  enrolled.  Now  the  Act  of  the  6th  and  7th 
of  the  Queen,  provides,  "  That  whenever  any  person  shall,  after  the 
passing  of  this  Act,  be  bound  by  contract  in  writing  to  serve  as  a 
clerk  to  any  attorney  or  solicitor  as  aforesaid,  the  attorney  or  solicitor 
to  whom  such  person  shall  be  so  bound  as  aforesaid  shall,  within  six 
months  after  the  date  of  every  such  contract,  make  and  duly  swear, 
or  cause  or  procure  to  be  made  and  duly  sworn,  an  affidavit  or 
affidavits  of  such  attorney  or  solicitor  having  been  duly  admitted, 
and  also  of  the  actual  execution  of  every  such  contract  by  him  the 
said  attorney  or  solicitor,  and  by  the  person  so  to  be  bound  to  serve 
him  as  a  clerk  as  aforesaid ;  and  in  every  such  affidavit  shall  be 
specified  the  names  of  every  such  attorney  or  solicitor,  and  of  every 
such  person  so  bound,  and  their  places  of  abode  respectively,  together 
with  the  day  on  which  such  contract  was  actually  executed ;  and 
every  such  affidavit  shall  be  filed  within  six  months  next  after  the 
execution  of  the  said  contract  with  and  by  the  officer  appointed  or 
to  be  appointed  for  that  purpose  as  hereinafter  mentioned,  who  shall 
thereupon  enrol  and  register  the  said  contract,  and  shall  make  and 
sign  a  memorandum  of  the  day  of  filing  such  affidavit  upon  such 
affidavit,  and  also  upon  the  said  contract."  The  Act  also  provides 
(sect.  9),  "That  in  case  such  affidavit  b^  not  filed  within  such  six 
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DuFAUR      mouths,  the  same  may  be  filed  by  the  said  officer  after  the  expira- 

SiQKL,        tion  thereof,  but  the  service  of  such  clerk  shall  be  reckoned  to  com- 
mence and  be  computed  from  the  day  of  filing  such  affidavit,  unless 
one  of  the  said  courts  of  law  or  equity  shall  otherwise  order." 
In  the  present  case,  the  six  months  had  passed  before  the  defen- 

[  *524  ]       dant  had  finally  quitted  the  office  and  employment  *of  the  plaintiff, 
and  accordingly,  therefore,  the  service  of  the  defendant  could  not 
count  except  from  a  time  which  never  arrived,  namely,  the  period 
when  the  affidavit  should  have  been  filed  for  the  purpose  of  pro- 
curing enrolment ;  unless  a  Court,  in  the  exercise  of  its  discretion, 
should  order  that  the  affidavit  might  be  filed  subsequently,  as 
allowed  by  the  statute.    It  is  impossible  for  us  to  say  whether,  in 
a  state  of  things  which  has  never  existed,  the  Court  would  have 
so  ordered ;  and,  accordingly,  the  defendant  never  has  been  in  a 
position  in  which  his  services  could  count,  and  I  must  hold  that 
position  to  have  been  occasioned  by  a  neglect  of  duty  on  the  part  of 
the  plaintiff ;  a  duty  thrown  upon  him  by  the  Act  of  Parliament.    It 
would  have  been  incumbent  on  the  plaintiff  to  perform  this  duty, 
if  the  defendant  had  been  a  minor  ;  and  it  not  the  less  became  the 
attorney's  duty  because  the  clerk  happened  not  to  be  a  minor,  and 
happened  to  have  received  some  previous  instruction,  and  to  have 
had  some  previous  experience.     Now,  whether,  if  this  case  had 
been  made  in  a  court  of  law,  the  circumstances  would  have  been 
a  defence,  I  am  not  here  to  consider.    But  I  apprehend  that  a  cross 
action  might  have  been  brought  by  the  clerk  against  the  attorney 
for  a  neglect  of  duty  to  the  disadvantage  of  the  clerk.     We  are  not 
bound  to  send  the  parties  to  a  court  of  law,  either  by  reforming 
the  deed,  or  upon  admissions;   for  whatever  doubt  may  at  any 
former  time  have  existed  on  this  point  is  now  removed  by  the  62nd 
section  of  the  Act  for  the  Improvement  of  the  Practice  in  Chancery. 
My  impression  formed  upon  the  undisputed  facts  is,  that  if  this 
matter  had  arisen  before  a  court  of  law  in  a  shape  calculated  to 
raise  the  point — either  in  one  action,  if  in  one  action  it  could  be 
tried,  or  in  an  action  and  a  cross  action,  if  in  one  action  it  could 

[  *525  ]  not  be  tried — *the  result  would  have  been  that  the  attorney  could 
not  have  recovered,  or,  if  he  had,  he  would  have  lost  in  the  one 
what  he  would  have  gained  in  the  other. 

The  consequence,  without  entering  into  more  prolonged  investiga- 
tion of  the  matter,  is,  that  the  title  of  the  plaintiff  has  failed.  An 
undertaking  has  been  given.  From  this  undertaking,  I  see  no 
reason  to  relieve  the  defendant. 
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There  is  much  to  regret  on  both  sides  ;  I  think  that  the  plaintiff  dufauk 
was  ill-advised  in  bringing  this  claim  forward  at  all ;  but  when  hiorl. 
brought  forward,  it  certainly  should  have  been  met  in  a  different 
manner.  It  has  been  met  in  a  manner  neither  justifiable  nor 
excusable.  I  have  had  considerable  doubt,  and  have  looked  with 
my  learned  brother  into  several  cases  upon  the  question,  of  directing 
costs  to  be  paid  by  a  defendant  where  there  is  neither  a  fund  to  be 
administered  nor  an  estate  in  dispute,  and  where  a  plaintiff's  case 
fails (]).  Without  saying  that  the  jurisdiction  does  not  exist,  I 
think  it  a  jurisdiction  of  considerable  delicacy  and  difficulty.  But 
in  the  particular  circumstances  of  this  case,  looking  to  the  manner 
of  proceeding  on  both  sides,  I  am  not  disposed  to  take  that  course. 
I  am,  however,  perfectly  satisfied  that  there  are  here,  if  not  entire 
affidavits,  at  least  passages  of  affidavits  filed  by  the  defendant  which 
go  beyond  the  ordinary  and  proper  licence — which  go  into  the 
private  life,  truly  or  untruly,  of  the  plaintiff — and  into  his  general 
habits,  in  a  manner  which  cannot  be  requisite.  I  am  sure  that 
there  is  impertinent  matter  in  these  affidavits  upon  the  part  of  the 
defendant.  According  to  the  present  practice  of  the  Court,  this  is 
a  proper  stage  of  the  '''cause  for  adverting  to  that  circumstance.  [  •526  ] 
For,  by  the  17th  section  of  the  15th  and  16th  of  the  Queen,  c.  86, 
and  the  80th  order  of  the  7th  of  August,  1852,  the  Court  has 
expressly  authority  to  direct  the  costs  occasioned  by  any  impertinent 
matter  introduced  into  any  proceeding  to  be  paid  by  the  party 
introducing  the  same,  upon  application  being  made  to  the  Court  for 
that  purpose  ;  and  the  application  is  to  be  made  at  the  time  when 
the  Court  disposes  of  the  costs  of  the  cause  or  matter,  and  not  at 
any  other  time. 

The  course,  then,  which  it  seems  fit  to  follow  in  this  more  than 
unlucky  contest,  is  to  order  the  defendant  to  pay  to  the  plaintiff 
201.  for  the  impertinent  matter  contained  in  the  affidavits,  and,  on 
the  payment  of  that  sum  and  of  the  21Z.  which  he  undertook  to  pay 
before  the  Yice-Chaucelior,  to  dismiss  the  appeal  without  costs. 

The  Lobd  Justice  Turner: 

This  is  a  claim  filed  by  an  equitable  mortgagee,  to  which  the 
defence  set  up  is,  that  the  plaintiff  has  no  right  to  recover  any  part 
of  the  money  secured  by  the  equitable  mortgage,  or,  at  all  events, 
that  he  is  not  entitled  to  recover  the  whole  of  that  amount.    The 

(1)  See  Tidwell  y.  Ariel,  18  R  R  259  (3  Madd.  409);  Thomason  t.  Afoaes, 
59  B.  B.  421  {,6  Beav.  81). 
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DuFAUR  mortgage  was  made  for  securing  a  premium  payable  upon  articles 
SioEL.  of  clerkship  to  an  attorney,  and  it  appears  that  the  articles  of  clerk- 
ship were  never  enrolled.  I  am  satisfied  that,  upon  the  construction 
of  the  Act  of  Parliament,  the  duty  of  enrolling  the  articles  rests  on 
the  master  and  not  on  the  clerk ;  for  the  provisions  of  the  Act  apply 
to  infants,  and  it  could  not  be  the  intention  of  the  Legislature  to 
devolve  upon  an  infant  of  fourteen  years  of  age  the  duty  of  having 
his  articles  enrolled.  In  this  case,  therefore,  the  duty  of  enrolling 
the  articles  was  that  of  the  plaintiff,  and  he  has  not  performed  it. 
[  *527  ]  *I  do  not  enter  into  the  question,  whether,  notwithstanding  that 
breach  of  duty,  the  plaintiff  could  recover  at  law  the  whole  of  the 
premium.  Assuming  that  he  could,  there  might  be  a  cross  action 
on  the  part  of  the  defendant  for  damages  in  respect  of  the  plaintiff's 
default  in  not  having  enrolled  the  articles ;  in  which  cross  action 
damages  would  be  recoverable,  and  might,  perhaps,  be  recovered  to 
the  full  amount  of  the  premium.  If  we  were  to  get  at  the  justice  of 
this  case  by  directing  proceedings  to  be  taken  at  law,  we  ought 
probably  to  direct  two  actions,  one  to  be  brought  to  recover  the 
150/.,  and  another  by  the  defendant  to  try  what  damages  he  is 
entitled  to ;  but,  looking  at  the  whole  case,  I  am  satisfied  that  the 
plaintiff  ought  not  to  recover  the  whole  of  the  150/.,  and  the  defen- 
dant having  submitted  to  pay  a  proportional  part  of  the  premium, 
I  think  we  shall  do  justice  by  dismissing  this  claim  upon  that  pay- 
ment being  made.  The  plaintiff  coming  into  equity  must  sulimit 
to  do  what  is  equitable.  Whether  the  defendant  was  bound  to 
pay  the  proportionate  part  of  the  premium  it  is  unnecessary  for 
us  to  give  any  opinion,  as  he  has  submitted  to  make  the  pay- 
ment ;  I  wish,  however,  to  guard  myself  against  being  supposed  to 
have  intimated  an  opinion  that  the  plaintiff  is  entitled  to  receive 
anything. 

Upon  the  question  of  costs,  I  think  that  this  claim  ought  not  to 
have  been  filed,  but  that  the  defendant  was  not  justified  in  making 
the  charges  he  has  made  against  the  plaintiff,  which,  as  to  the 
greater  part  of  them,  appear  to  me  to  be  wholly  irrelevant.  I 
cannot  part  with  the  case  without  expressing  my  disapprobation  of 
the  conduct  of  both  the  parties. 
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BRASSEY  V.  CHALMERS. 
SEACOME  V.  HOLME. 

(4  D.  M.  &  G.  528—637.) 

Held,  by  the  Master  of  the  Bolls,  that  a  devise  on  trust  to  sell  and 
dispose  of  property,  consisting  partly  of  an  undivided  share,  did  not  autho- 
rize the  trustees  to  concur  in  a  partition  (I). 

But  the  Court  of  Appeal  held  that  where  trustees  had,  under  such  a  trust, 
concurred  in  a  partition  which  was  shown  to  be  beneficial  to  the  cestuis  que 
trustent,  who  were  infants,  the  Court,  on  a  claim  to  which  the  infant 
cestuis  que  trusts  were  parties,  could  make  a  decree  that  the  lands  should 
be  taken  to  be  divided  according  to  the  partition  already  made. 

A  testator  devised  land  subject  to  payment  of  his  debts  to  A.  and  B., 
their  heirs  and  assigns,  and  he  authorized  his  executors  thereinafter 
mentioned,  with  the  approbation  of  his  trustees  for  the  time  being,  to  sell 
any  part  of  his  estates:  Held,  by  the  Court  of  Appeal  (reversing  the 
decision  of  the  Master  of  the  Bolls)  that  the  surviving  executor,  with 
the  assent  of  the  trustees  appointed  by  the  Court  of  Chancery  (in  whom  the 
devised  lands  were  vested  by  a  vesting  order),  could  make  a  good  title. 

This  was  an  appeal  from  the  decision  of  the  Master  of  the  Bolls 
npon  a  special  case  [reported  in  16  Beav.  228  ;  see  96  B.  B.  Ill] . 
The  questions  for  the  opinion  of  the  Goart  were : 

1.  Whether  a  deed  of  partition  was  valid  and  binding  as  against 
persons  claiming  or  beneficially  interested  under  the  wills  of  three 
testators,  one  of  those  wills  (that  of  a  testator  named  William 
Fairhurst)  containing  no  specific  power  to  concur  in  a  partition. 

2.  Whether  the  will  of  another  of  the  above  testators,  named 
Joseph  Harrison,  empowered  his  surviving  executor,  with  the 
assent  of  trustees  appointed  under  the  Trustee  Act,  1850,  to  sell 
the  estates  devised  by  that  will. 

The  following  were  the  material  facts  with  reference  to  the 
questions  decided  upon  the  appeal. 

On  the  8rd  of  February,  1882,  Joseph  Harrison,  Thomas  Harri- 
son and  William  Bavenscroft  agreed  to  purchase  lands  at  Birken- 
head. The  agreement  was  entered  into  by  Joseph  Harrison,  so  far 
as  regarded  his  *share  and  interest  in  the  intended  purchase  for 
the  common  benefit  of  himself  and  of  William  Fairhurst  equally, 
and  William  Fairhurst  paid  and  contributed  his  due  proportion  of 
the  purchase  money  for  the  lands,  being  one-sixth  part  thereof. 

Joseph  Harrison  died  in  1832,  having  made  his  will,  dated  the 
1st  of  July,  1832,  which  was  as  follows :  "  I  give  and  devise  all 
my  freehold  estates,  subject  to  the  payment  of  my  debts  and 
legacies,  unto  and  to  the  use  of  William  Bavenscroft,  of  Birkenhead, 
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[•629] 


(1)  The  cases  upon  this  subject  were 
reviewed  by  Jebskl,  M.R,  in  In  re 
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Brassey  merchant,  and  John  Fisher,  of  Liverpool,  wine  and  spirit  merchant, 
0HALMEB8.  their  heirs  and  assigns,  npon  the  trusts  hereinafter  mentioned.  I 
direct  all  my  contracts  for  the  sale  or  purchase  of  property  to  be 
fulfilled.  I  authorize  and  empower  my  executors  hereinafter  men- 
tioned, with  the  approbation  of  my  "trustees  for  the  time  being, 
to  sell  and  dispose  of,  by  private  contract  or  public  auction,  from 
time  to  time,  all  or  any  part  of  my  said  freehold  estates,  and  to 
exchange  the  same,  or  any  part  thereof,  for  other  freehold  or  lease- 
hold property  of  equal  value,  or  which  may,  by  the  payment  of 
money  on  either  side,  be  made  of  equal  value,  and  to  make 
partition  of  such  parts  as  I  may  be  interested  in  with  other  persons. 
I  authorize  my  executors  to  carry  on  my  business,  and  to  employ 
all  proper  persons  therein  for  the  benefit  of  my  estate,  if  the  same 
can  be  carried  on  profitably,  until  my  son  George  shall  attain 
twenty-three,  and  that  my  business  be  then  given  up  to  him  for  his 
own  advantage.  I  direct  my  executors  to  collect,  get  in  and  convert 
into  money  all  my  personal  estate,  and  to  act  in  relation  thereto 
by  giving  time,  receiving  securities  and  settling  disputes  by  arbitra- 
tion or  otherwise,  as  they  shall  deem  prudent.  Further,  I  direct 
my  said  executors,  with  such  approbation  as  aforesaid,  and  in  the 
names  of  my  trustees,  to  invest  the  monies  which  may  be  derived 

[  ♦630  ]  from  such  sale  or  exchange,  or  *from  my  personal  estate  or  my 
business,  if  carried  on  after  my  decease,  in  Government  or  real 
securities,  or  to  purchase  in  the  names  of  my  trustees  for  the  time 
being  such  other  real  or  leasehold  property  as  my  trustees  shall 
approve  of ;  and  I  authorize  my  executors,  with  such  approbation, 
from  time  to  time,  to  vary  the  said  securities,  and  resell  the  pur- 
chased property."  And  the  testator  declared  that  the  receipts  of 
his  trustees  should  be  good  discharges,  and  appointed  Thomas 
Seacome  and  Thomas  Brassey  executors  of  his  will. 

By  indentures  of  lease  and  release  of  the  1st  and  2nd  of  February, 
1888,  the  land  agreed  to  be  purchased  was  conveyed  unto  and  to 
the  use  of  Thomas  Harrison,  William  Bavenscroft  and  John  Fisher, 
their  heirs  and  assigns  for  ever. 

By  a  deed-poll,  dated  the  9th  of  February,  1888,  executed  by 
Thomas  Harrison,  William  Bavenscroft  and  John  Fisher,  it  was 
declared  that  the  names  of  Thomas  Harrison,  William  Bavenscroft 
and  John  Fisher  were  made  use  of  in  the  above  indentures  as 
trustees  only,  upon  trust  that  they,  their  heirs  and  assigns,  should, 
from  time  to  time,  and  at  all  times  thereafter,  absolutely  manage  and 
regulate  the  sale  and  letting  of  the  premises  and  the  distribution  of 
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the  rents  and  profits  thereof,  and  for  that  purpose  should  receive  Brassey 
the  rents ;  and  upon  further  trust  that  they,  the  said  Thomas  Chalmers. 
Harrison,  William  Bavenscroft  and  John  Fisher,  and  their  heirs, 
and  the  trustees  for  the  time  being,  and  their  heirs,  should,  when 
they  or  the  trustees  for  the  time  being,  or  the  major  part  of  them, 
or  of  the  trustees,  might  think  proper,  make  sale  and  dispose  of  the 
premises,  or  any  part  thereof ;  and  it  was  thereby  declared,  that 
if  at  any  time  thereafter  the  major  part  in  value  of  the  owners 
entitled  to  the  said  trust  estate  should  consent  and  require  that  the 
said  trust  ^estate,  or  such  part  thereof  as  might  be  then  remaining,  ll*5Z\  ] 
should  be  finally  divided,  then  and  in  such  case  the  said  Thomas 
Harrison,  William  Bavenscroft  and  John  Fisher,  or  the  trustees  for 
the  time  being,  should  and  would  proceed  fairly  and  equitably  to 
divide  and  distribute  the  same  in  the  proportions  and  in  the  manner 
following ;  that  was  to  say, — to  Thomas  Harrison,  one-third  part 
thereof ;  to  William  Bavenscroft,  one  other  third  part  thereof ;  to 
William  Fairhurst,  one-sixth  part  thereof ;  to  Thomas  Brassey,  and 
Thomas  Seacome  (as  such  executors  as  aforesaid),  and  the  said 
William  Bavenscroft  and  John  Fisher  (as  such  devisees  as  aforesaid), 
one  other  sixth  part  of  the  residue  thereof. 

Thomas  Seacome  died  previously  to  the  date  of  the  agreement 
for  partition  of  the  26th  of  October,  1843,  hereinafter  mentioned, 
leaving  Thomas  Brassey,  his  co-executor  under  the  will  of  Joseph 
Harrison,  him  surviving. 

William  Fairhurst  received  one- sixth  part  of  the  rents  and 
profits  of  the  said  lands  from  the  date  of  the  purchase  up  to  the 
time  of  his  decease ;  but  the  case  stated  that  no  evidence  could  be 
obtained  of  his  having  ever  assented  to  or  acquiesced  in  the  provisions 
of  the  deed  of  the  9th  of  February,  1833. 

William  Fairhurst,  by  his  will,  dated  the  22nd  of  February,  1839, 
after  giving  an  annuity  and  appointing  George  Law  and  Edward 
Tilston  bis  executors  and  trustees,  devised  as  follows:  "I  give, 
devise  and  bequeath  all  my  real  and  personal  estate  and  effects, 
subject  to  the  above  bequest  and  devise,  unto  and  to  the  use  of  my 
said  trustees,  their  heirs,  executors,  administrators  and  assigns, 
according  to  the  nature  and  tenure  thereof,  upon  trust,  as  to  such 
part  thereof  as  I  hold  in  mortgage  *or  trust  or  subject  to  any  [  *o32  ] 
equity,  to  carry  into  effect  the  trust  thereof :  and  as  to  the  residue 
of  my  said  real  and  personal  estate,  to  sell  and  dispose  thereof  at 
their  discretion ;  and  I  declare  the  purchasers  of  my  estate  shall 
not  be  bound  to  see  to  the  application  of  the  purchase  money,  and 

17—2 
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Bbassby     that  the  receipts  of  my  trustees,  or  the  survivor,  shall  he  in  all 
Chalmers,    cases  sufficient/* 

The  testator  William  Fairhurst  died  in  the  month  of  March,  1889, 
and  Edward  Tilston  disclaimed,  by  deed-poll  of  the  25th  of  May, 
1839,  the  devises  and  trusts  contained  in  the  will. 

On  the  26th  of  October,  1843,  articles  of  agreement  for  a  partition 
were  executed  by  and  between  Thomas  Harrison  of  the  first  part, 
William  Bavenscroft  of  the  second  part,  William  Ravenscroft  and 
John  Fisher  (as  devisees  in  trust  of  Joseph  Harrison)  and  Thomas 
Brassey,  who  had  survived  Thomas  Seacome,  executor  of  Joseph 
Harrison,  of  the  third  part,  and  George  Law  (devisee  in  trust  and 
executor  of  William  Fairhurst)  of  the  fourth  part.  In  pursuance 
of  this  agreement,  and  in  accordance  with  the  provisions  thereof, 
a  surveyor  therein  named  divided  the  land. 

Thomas  Harrison  died  on  the  20th  of  December,  1844,  before 
the  allotment  was  completed,  having  made  his  will,  under  which 
Thomas  Eimmer  and  Gilbert  Harrison  were  devisees  in  trust.  After 
the  decease  of  Thomas  Harrison  the  surviving  parties  to  the  agree* 
ment  of  the  26th  of  October,  1848,  and  the  devisees  in  trust  of 
Thomas  Harrison,  drew  lots  for  the  several  portions  of  land  which 
had  been  so  divided  and  allotted  by  the  surveyor  in  the  manner 
provided  by  the  agreement,  and  conveyances  were  executed  carrying 
the  partition  into  effect. 

[  633  1  By  an  order  dated  the  20th  of  December,  1861,  made  upon  a 

petition  presented  in  the  matter  of  the  trusts  of  the  will  of  Joseph 
Harrison,  deceased,  and  of  the  Trustee  Act,  1860,  by  the  children 
and  issue  of  Joseph  Harrison,  stating  that  Thomas  Girvin,  one  of 
the  trustees,  was  resident  in  Canada :  it  was  ordered,  that  Samuel 
Holme  and  John  Bavenscroft  (two  of  the  plaintiffs)  should  be 
appointed  new  trustees  of  Joseph  Harrison's  will,  and  that  the 
lands  devised  by  that  will  to  William  Bavenscroft  and  John  Fisher 
as  trustees  thereof  (except  such  portions  of  the  lands  as  had  been 
subsequently  conveyed  to  any  purchasers  thereof)  should  vest  in 
Samuel  Holme  and  John  Bavenscroft,  their  heirs  and  assigns,  as 
such  new  trustees. 

By  an  agreement  in  writing,  dated  the  9th  of  February,  1862, 
made  between  and  signed  by  the  plaintiffs  and  defendant  respectively, 
the  plaintiff  Thomas  Brassey,  with  the  approbation  of  the  plaintiffs 
Samuel  Holme  and  John  Bavenscroft,  contracted  to  sell  to  the 
defendant  a  piece  of  land,  parcel  of  the  lands  comprised  in  the 
partition  deed.    The  defendant  refused  to  complete  the  contract,  on 
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the  ground  that  the  partition  was  not  binding  upon  the  persons 
beneficially  interested  in  the  lands  under  the  wills  of  Joseph 
Harrison,  Thomas  Harrison  and  William  Fairhurst  respectively ; 
and  that,  even  if  the  partition  was  valid  and  binding,  the  will  of 
Joseph  Harrison  did  not  empower  the  plaintiff  Thomas  Brassey 
to  sell. 

The  Mastbb  of  thk  Bolls  decided  both  the  questions  submitted 
to  the  Court  as  above-mentioned  in  the  negative  (i). 


Brabset 

V, 

Chalmers. 


(1)  The  judgment  of  the  Master 
OF  THE  Bolls  upon  the  first  point 
is  reported  in  16  Beav.  227—230,  as 
follows : 

The  Master  of  the  Bolls  : 

The  power  of  making  partition  is 
not,  it  is  clear,  expressed  in  distinct 
terms  in  Fairhurst's  will.  It  is  con- 
tended, however,  that  it  must  be 
included  in  it  by  implication. 

It  is  said,  that  the  power  *'to  sell 
and  dispose'*  of  the  property  '*  at  their 
discretion,"  includes  any  species  of 
disposition  required  for  the  legitimate 
management  of  the  estate  and  for 
the  benefit  of  the  persons  interested 
therein,  and  that  it  must  therefore 
include  partition  before  sale,  in  order 
to  enable  them  to  sell  in  such  a 
manner  as  may  be  beneficial  to  the 
cestuis  que  trust. 

It  is  further  argued,  that  this  direc- 
tion in  the  will  is  not  to  be  treated  as 
a  bare  power  to  sell,  which  the  Court 
must  construe  strictly,  but  as  a  trust, 
which  the  Ck)urt  might  and  ought 
to  construe  liberally.  But  I  am  of 
opinion,  that  I  cannot  import  a  power 
of  partition  into  this  wUl,  and  that 
such  a  power  is  not  implied  or  con- 
tained in  the  words  I  have  read. 

Notwithstanding  some  doubts  which 
have  been  raised  as  to  the  effect 
of  the  decisions  on  this  subject,  and 
notwithstanding  the  case  of  Abel  v. 
HeathooUt\  before  Lord  Lough- 
borough, I  consider  this  point  to  be 
really  determined  by  the  case  of 
McQueen  y.  FarquharyX  and  that  of 


Aitomey-Oeneral  y.  HamiHon.^  In 
M' Quern  v.  Farquhar,  Lord  Eldox, 
both  during  the  argiunent  and  still 
more  emphatically  in  the  judgment, 
which  was  given  after  consideration, 
expressed  his  opinion,  that  a  power  of 
exchange  did  not  include  or  *autho- 
lize  partition.  The  only  point,  how- 
ever, which  he  actually  decided,  in 
that  case,  was,  that  a  power  of  sale 
did  not  authorize  partition,  and  he 
distinguished  the  case  of  A  M  v.  Heath- 
cote  from  the  case  before  him,  and 
stated,  that  Lord  Louquborouou's 
decision  in  that  case  might  be  sup- 
ported by  the  words,  '*  other  equivalent 
interest  in  these  lands.*'  Whether 
this  be  so  or  not,  it  is  not  important 
for  me  to  inquire.  I  consider  the  dear 
effect  of  McQueen  v.  Farquhar  to  be 
this,  viz.,  that  if  Abel  v.  Heathcote 
should  be  thought  to  sanction  the 
doctrine  either  that  a  power  of  ex- 
change or  a  power  of  sale,  expressed 
in  ordinary  terms,  authorizes  parti- 
tion, that  doctrine  is  not  to  be  sup- 
ported, and  that  it  is,  in  truth,  over- 
ruled by  and  is  inconsistent  with  the 
decision  of  M*^  Queen  y.  Farquhar, 

The  same  point  also  underwent  dis- 
cussion in  the  case  of  Aitorney-Geueral 
V.  Hamilton  t  where  Sir  Thomas 
Plumer  decided,  that  a  power  to  ex* 
change  would  not  include  or  authorize 
partition. 

The  words  in  this  case  are,  "  to  sell 
and  dispose  thereof  at  their  discre- 
tion,** followed  by  a  declaration,  that 
the  purchasers  are  not  required  to  see 
to  the  application  of   the  purchase- 


1862. 
Nov.  13. 

[  16  Beav. 

227] 

[  •228  ] 


t  2  B.  B.  171  (2  Vee.  Jr.  98] 
I  8  B.  B.  212  (11  Ves.  4UT). 


§  16  B.  B.  208  (1  Madd.  214). 
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V. 

Chalmers. 


[  •230  ] 
[  •229  ] 


Mr.  Malina  and  Mr.  C.  Hall,  in  support  of  the  appeal : 

Upon   the  first  question   [they  distinguished  M'Queen  v.  Far- 

quence,  that  his  cestuis  que  trust  will 
not  be  bound  by  the  partition  and 
conveyance  which  has  taken  place,  and 
that  it  was,  in  truth,  a  breach  of  trust 
in  the  trustees  so  to  convey  it,  and  that 
unless  the  cestuis  que  trust  under 
William  Fairhurst  are  bound  by 
acquiescence,  either  by  some  act  of 
their  own  or  by  some  act  of  some  person 
through  whom  they  claim,  they  may 
dispute  the  propriety  of  the  partition, 
and  contend  that  a  smaller  and  less 
valuable  portion  of  the  estate  was 
allotted  to  them  than  that  which  they 
*might  have  obtained  under  a  fair 
division.  No  fact  is  stated  from 
whence  any  acquiescence  or  sanction 
can  be  inferred  or  presumed,  to  bind 
any  person  claiming  under  the  will 
of  William  Fairhurst.  I  am  also  of 
opinion  that  William  Fairhurst  him- 
self cannot  be  ti-eated  as  having 
acquiesced  in  any  such  partition ;  all 
he  did  was  this :  he  received  one-sixth 
of  the  rents  of  the  estate  before  it  was 
partitioned;  this  was  what  he  was 
entitled  to  receive,  even  if  no  parti- 
tion had  ever  been  intended  ;  and  this 
implies  no  acquiescence  in  any  peculiar 
division  of  the  property,  much  less  in 
that  division  which  was  settled  after 
his  decease. 

I  am  of  opinion,  therefore,  that  the 
share  in  this  property  originally  be- 
longing to  William  Fairhurst  has  not 
been  ascertained  in  severalty,  by  any 
division  which  can  bind  the  pei'sons 
beneficially  interested  in  it,  and  this 
consequence  necessarily  follows,  that, 
inasmuch  as  one- sixth  share  is  not 
ascertained,  none  of  the  remaining 
shares  can  be.  It  therefore  follows, 
that  in  my  opinion  the  first  question 
submitted  to  the  Court  must  be 
answered  in  the  negative,  by  stating 
that  the  indenture  or  deed  of  partition 
of  the  28th  of  November,  1846,  is  not 
valid  and  binding,  as  against  persons 
claiming  or  beneficially  interested 
under  the  wills  of  Joseph  Harrison, 
Thomas  Harrison  and  William  Fair- 
hurst respectively. 


money,  and  that  the  receipts  of  the 
trustees  shall  be  sufficient  discharges. 
This  is,  in  my  opinion,  nothing  more 
than  a  simple  power  of  sale.  The 
words  "  to  dispose  thereof  **  are,  I 
think,  mere  words  pf  surplusage,  and 
mean  no  more  than  that  tiie  trustee  is 
to  dispose  thereof  by  sale,  and  conse- 
quently, that  the  discretion  given  to 
the  trustees  is  confined  to  a  sale  and  a 
disposition  by  sale  of  this  property, 
and  that  there  is  no  power  to  make 
partition  given  by  the  will  of  William 
Fairhui-st,  and  consequently,  that  it 
is  not  competent  for  the  trustees  of  his 
will  to  enter  into  any  valid  and  ♦bind- 
ing agreement  for  partition,  without 
the  consent  and  authority  of  all  their 
cestuis  que  trust. 

But  then  it  is  contended,  that  even 
if  this  be  so,  it  does  not  practically 
affect  the  question  as  to  the  validity 
of  the  partition,  for  that,  with  respect 
to  the  legal  title  in  this  case,  no  ques- 
tion or  difficulty  arises,  inasmuch  as  the 
legal  fee  is  now  vested  in  the  uUottees 
of  the  various  shares,  under  the  deed 
of  partition,  so  that  the  question  in 
contest  can  only  affect  the  equitable 
interest,  and  that  the  equitable  interest 
is,  in  truth,  bound  by  the  acquiescence 
of  William  Fairhurst,  who  for  six  years 
received  one- sixth  of  the  rents  of  the 
estate,  and  must  be  held  to  have  been 
cognizant  of  his  title.  In  support  of 
this  proposition,  the  observations  of 
Lord  Loughborough,  in  Abel  v.  Heath- 
aitf,  are  referred  to,  to  show  that  he 
relied  much,  in  that  case,  upon  the 
possession  of  the  legal  estate,  and  the 
means  thereby  affoixled  of  defending 
an  action  of  ejectment. 

I  am,  however,  unable  to  accede  to 
that  argument.  It  is  true,  that  here 
the  legal  estate  is  conveyed  according 
to  the  agreement  of  partition,  but  I 
am  of  opinion,  that  if  I  am  right  in 
the .  conclusion  I  have  come  to,  the 
trustee  under  William  Fairhurst*s  will 
had  no  power  or  authority  to  enter 
into  any  such  contract  of  partition; 
and  it  follows,  as  a  necessary  conse- 
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qtiliar  (I)  and  Attomey-General  v.  Hamilton  (2),  as  dependent  upon      Bbassbt 
the  strict  rules  applicable  to  the  exercise  of  powers  operating  under    chalmebs. 
the  Statute  of  Uses.     This  is  a  trust  to  sell  which  cannot  be  advan- 
tageously exercised  without  a  preliminary  partition.     Such  a  pre- 
liminary step  must  be  within  the  scope  of  the  trust,  especially  as 
the  words  "  dispose  of  *'  are  added] . 

(The  Lord  Justice  Knight  Bbucb  :  I  would  willingly  follow  any       [  584  ] 
authority  giving  such  a  construction  to  these  words,  but  I  am 
not  aware  of  any.     Might  not  a  good  title  be  made  by  a  partition 
suit  in  which  the  present  partition  might  be  adopted  if  found 
beneficial  ?    A  commission  would  not  be  necessary.) 

It  was  then  arranged  that  this  part  of  the  special  case  should       i  ^^  ] 
stand  over,  and  that  a  suit  should  be  instituted. 
Upon  the  second  question : 

Mr.  MaliuB  and  Mr.  C.  Hall : 

The  surviving  executor,  with  the  assent  of  the  trustees  appointed 
by  the  Court,  can  make  a  good  title :  HotieU  v.  Barnes  (3).  The 
trustees  appointed  by  the  Court  are  the  "  assigns  "  of  the  trustees 
appointed  by  the  will.  They  are  also  "  the  trustees  for  the  time 
being*'  of  the  will.  But  the  charge  of  debts  is  sufficient  to 
authorize  the  sale  by  the  executors :  Forbes  v.  Peacock  (4). 

The  Lord  Justice  Knight  Bruce  referred  to  Fordyce  v. 
Bi-idges  (5). 

Mr.  Baily  and  Mr.  Druce,  for  the  respondents,  [cited  Newman  v. 
Warner  ((Si).'] 

In  answer  to  the  argument  that  the  charge  of  debts  gave  a 
power  to  either  executor,  they  contended  that  the  express  power  to 
sell  excluded  any  implied  power,  and  that,  in  all  the  cases  in  which 
the  executors  were  held  to  have  taken  a  power  by  implication, 
there  was  no  express  power. 

Having  come  to  this  conclusion,  it      more  valuable, 

is  unnecessary  to  express  any  opinion  (1)  8  R.  B.  212  (11  Yes.  467). 

on  the  point,  whether,  if  the  power  of  (2)  16  R  R  208  (1  Madd.  214—224). 

partition  had  existed,  it  was  well  exe-  (3)  Cro.  Car.  382. 

cuted  by  reserving  a  portion  of  the  (4)  65  E.  E.  485  (1  Ph.  717). 

estate  unallotted  to  any  one,  for  the  (6)  78  E.  E.  161  (2  Ph.  510). 

purpose  of  making  a  road  to  render  (6)  89  E.  E.  165  (1  Sim.  N.  8.  457). 
parts  of  the  property  accessible  and 


264  1858.    CH.    4  D.  M.  &  G.  585—587.  [b.b. 

BRAfiSEn  Mr.  MalinSf  in  reply. 

V 

Ghalmsbs. 
[  536  1       ^^^  LoBD  Justice  Enioht  Bruce  : 

At  present  we  think,  that  what  either  executor  could  do  the 
survivor  is  competent  to  do. 

The  Lord  Justice  Turner  : 
The  case  in  Groke  appears  to  me  at  present  to  be  decisive. 

The  case  stood  over  to  be  mentioned  again  on  Friday,  the  25th 
of  February. 

Feb,  25.  The  Lord  Justice  Turner  said,  that  it  might  be  unnecessary  to 

decide  whether  the  trustees  appointed  by  the  Court  under  Joseph 
Harrison's  will  were  competent  to  consent  to  the  sale ;  and  the  whole 
case  was  ordered  to  stand  over  to  be  disposed  of  with  the  suit  for 
partition. 

JtUy  25.  A  bill  for  partition  was  accordingly  filed,  and  on  this  day  came 

on  to  be  heard  with  the  special  case. 

The  same  counsel  appeared  as  before. 

One  order  was  made  upon  the  hearing  of  the  cause  and  special 
case.    It  was  as  follows : 

It  appearing  to  the  satisfaction  of  the  Court  that  it  will  be  for 
the  benefit  of  the  parties  to  this  cause  who  are  interested  in  the 
hereditaments  comprised  in  the  indenture  of  the  28th  of  November, 
1845,  in  the  pleadings  and  in  the  special  case  mentioned,  and  who 
are  not  sui  jwia,  that  the  partition  intended  to  be  carried  into 
effect  by  that  indenture  should  be  confirmed,  their  Lordships  do, 
in  the  cause,  order  that  the  same  be  confirmed  accordingly :  and 
do  decree  that  the  same  hereditaments  shall  be  deemed  and  taken  to 
[  *637  ]  be  parted  and  divided  as  *in  the  indenture  of  the  28th  of  November, 
1845,  provided,  and  shall  be  held  and  enjoyed  accordingly:  and 
do,  in  the  special  case,  declare  that  the  will  of  Joseph  Harrison, 
the  testator  in  the  special  case  named,  does  empower  the  plaintiff 
Thomas  Brassey,  with  the  consent  of  the  plaintiffs  Samuel  Holme 
and  John  Bavenscroft,  to  sell  the  freehold  estates,  subject  to  the 
trusts  by  such  will  declared  of  the  estates  devised  to  William 
Bavenscroft  and  John  Fisher. 


VOL.  cn.] 
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Ex  PAETB  MOENINGTOK 

WELLESLEY  v.  WELLE8LEY. 

MORNINGTON  v.  MORNINGTON. 

(4  D.  M.  &  G.  637—542 ;  8.  0.  1  W.  E.  248.) 

A  donee  of  a  power  of  jointuring  under  a  settlement  was  ordered,  in  a 
specific  performance  suit  instituted  by  his  wife,  to  execute  the  power  by 
a  deed  to  be  approved  of  by  the  Master,  whereby  1,000/.  per  annum  was  to 
be  appointed  as  the  plaintiff's  jointure.  On  his  refusal  to  obey  the  decree : 
Held,  that  under  the  Trustee  Acts,  1850  and  1852,  he  might  be  declared  a 
trustee  of  all  the  rights,  interests,  estates  and  property  acquired  by  him 
under  the  settlement,  and  the  Court  appointed  a  person  to  execute  the 
.  requisite  deed  in  his  place  under  the  Trustee  Act,  1850  (1). 

This  was  a  petition  under  the  Trustee  Acts,  1850  and  1852,  and 
in  the  above  suits,  and  was  heard  by  their  Lordships  originally  by 
order. 

The  nature  of  the  suits  appear  from  the  report  of  the  [suit  of 
WeUesley  v.  Wellesley  on  demurrer  (2). 

At  the  hearing  of  the  suits  (reported  in  17  Sim.  N.  S.  59  (3) )  the 
Vicb-Chancbllor  made  a  declaration  as  follows :] 

Declare  that  the  articles  of  agreement  of  the  21st  of  June,  1884, 
ought  to  be  specifically  performed,  and  decree  the  same  accord- 
ingly ;  and  declare  that,  by  force  and  virtue  of  the  said  articles  of 
agreement,  an  annuity  or  yearly  rent-charge  of  1,0002.  for  her  life, 
became  and  was,  in  equity,  as  and  from  the  14th  day  of  November, 
1834,  a  charge,  in  favour  of  the  plaintiff,  upon  all  the  rights  and 
interests,  estates  and  property  which  were  acquired  by  or  vested  in 
the  defendant,  Lord  Mornington,  under  or  by  virtue  of  the  deeds  of 
the  12th,  ISth,  and  15th  days  of  December,  1884 :  and  declare  that 
the  defendant,  Lord  Mornington,  is  bound  to  execute  all  proper 
and  necessary  conveyances  and  assurances  for  more  effectually 
charging  and  securing  the  said  annuity  on  all  the  rights  and 
interests,  estates  and  property  acquired  by  him  or  vested  in  him 
under  or  by  virtue  of  the  said  deeds  of  the  12th,  18th  and  15th  of 
December,  1884,  and  to  exercise  all  powers  in  anywise  enabling 
him,  under  or  by  virtue  of  the  said  deeds  or  any  of  them,  to  charge 
the  said  annuity  upon  the  estates  and  hereditaments  comprised  in 
the  said  deeds  or  upon  any  part  thereof :  and  it  is  ordered  that  it 
be  referred,  to  the  Master,  to  settle  and  approve  of  the  necessary 
conveyances  and  assurances  for  effectually  charging  and  securing, 

(1)  See  now  the  Trustee  Act,  1893,  (2)  See  48  £.  B.  172  (4  My.  &  Cr.  561). 

8.   33,  and  see  the  Judicature  Act,  (3)  Affirmed    on  appeal,   see   1   D. 

1884,  8.  14.— O.  A.  S.  M.  ft  G.  501. 


1853. 
March  14, 
July  15. 

Knight 

Brucb, 

Tdrner, 

L.JJ. 

[W7] 


1849. 

r  17  Sim. 
N.  S.  64  ] 
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Ex  parte  in  favour  of  the  said  plaintiff,  the  said  annuity  of  1,0002.,  upon  the 
^^TON?^  rights  and  interests,  estates  and  property  acquired  by  or  vested  in 
the  defendant,  Lord  Mornington,  under  or  by  virtue  of  the  said 
deeds  of  the  12th,  13th  and  15th  days  of  December,  1884,  to  the 
extent  of  securing  the  annuity  of  1,0002.,  and  for  the  exercise,  by 
Lord  Mornington,  of  the  power  of  appointment,  by  the  said  deed  of 
the  11th  of  December,  1834,  given  to  or  vested  in  him,  of  charging 
the  said  annuity  upon  the  estates  and  hereditaments  comprised  in 
the  said  deeds  or  in  any  of  them,  pursuant  to  the  declarations 
[  *65  ]  ^hereinbefore  contained :  and  it  is  ordered  that  the  said  defendant. 
Lord  Mornington,  do  execute  all  such  conveyances  and  assurances 
as  shall  be  so  settled  by  the  Master  &c. 

185a.  After  the  dismissal  of  the  appeal,  the  Master  approved  of  a  draft 

r  iB~M  &    ^^^^  ^  ^  executed  by  the  defendant  the  Earl  of  Mornington  in 
a.  637  i      conformity  with  the  decree. 

By  an  order  made  in  the  causes  by  the  Vice-Chancellor 
[  *538  ]  ^EiNDERSLET,  dated  the  5th  of  August,  1852,  it  was  ordered  that 
the  defendant  the  Earl  of  Mornington  should,  within  fourteen 
days  after  service  of  the  order,  execute  the  deed  in  the  order 
mentioned.  And  it  was  ordered  that  the  service  of  that  order 
on  the  Earl's  solicitor,  and  at  the  residence  of  the  Earl,  should  be 
deemed  good  service. 

By  another  order,  dated  the  13th  of  January,  1853,  after  reciting 
(as  had  been  proved  by  affidavit)  that  the  Earl  had  refused  to 
execute  the  deed,  it  was  ordered  that  a  commission  of  sequestration 
should  issue  and  be  in  force  until  the  Earl  should  execute  the 
deed,  and  the  Court  should  make  other  order  to  the  contrary, 
unless  the  Earl  should,  within  seven  days  after  notice,  show  good 
cause  to  the  contrary. 

This  order  was  made  absolute  on  the  8th  of  March,  1853. 

On  the  14th  of  March,  1853,  the  causes  came  on  to  be  heard  on 
further  directions  before  the  Lords  Justices,  when  a  decree  was 
made  declaring  that  the  defendant  the  Earl  of  Mornington  was 
bound  to  execute  the  engrossment  of  the  draft  indenture  mentioned 
in  the  report  of  Master  Tinney,  dated  the  18th  of  February,  1851, 
which  engrossment  had  been  signed  with  the  Master's  allowance 
thereof  in  the  margin.  And  it  was  ordered  that  the  Earl  should 
execute  the  engrossment,  when  duly  tendered  to  him  for  that  pur- 
pose, within  seven  days  after  service  of  that  order.  And  any  of 
the  parties  were  to  be  at  liberty  to  apply  as  they  might  be  advised. 
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in  case  the  defendant  should  not  execute  the  engrossment  within     ex  parte 

the  time  aforesaid.    But  the  order  was  to  be  without  prejudice  to        ^o^r. 

any  question  as  to  the  validity  against  any  person  or  persons,  other 

than  the  defendant  the  Earl  of  Mornington,  *of  the  jointure  in  the      [  *o39  ] 

aforesaid  draft  indenture,  and  in  the  pleading  of  these  causes 

mentioned. 

An  order  was  subsequently  obtained  authorizing  substituted 
service  of  the  above  decree,  which  was  accordingly,  on  the  8th  of 
June,  1853,  effected  in  manner  directed  by  the  order. 

The  present  petition  was  then  presented,  praying  that  the  defen- 
dant the  Earl  of  Mornington  might,  under  and  by  virtue  of  the 
above-mentioned  Acts  or  one  of  them,  be  declared  a  trustee  for  the 
petitioner  to  the  extent  of  her  annuity  of  1,000Z.  and  all  arrears 
thereof,  of  all  the  rights  and  interests,  estates  and  property  which 
were  acquired  by  or  vested  in  him,  the  defendant  the  Earl  of 
Mornington,  under  or  by  virtue  of  the  deeds  of  the  12th,  13th  and 
16th  of  December,  1834,  in  the  pleadings  mentioned. 

In  support  of  the  petition  an  affidavit  was  made  by  a  clerk 
of  the  plaintiff's  solicitor,  stating  that  on  the  8th  of  June,  1853,  he 
wrote  and  addressed  the  following  letter  to  the  Earl. 

"  28,  Bedford  Bow, 

"My  Lord,  ''8th  June,  1858. 

"  Wellealey  v.  Wellesley. 

*^  Mornington  v.  Mornington. 

'*  Having  failed  to  effect  a  personal  service  of  the  order  of  the 

14th  day  of  March,   1853,  made  in  these  causes  by  the  Lords 

Justices,  and  of  which  a  copy  was  left  with  you  at  your  house  on 

the  2nd  of  May  last,  we  have  been  compelled,  in  accordance  with  the 

forms  of  the  Court  of  Chancery,  to  obtain  an  order  dispensing  with 

personal  service  of  that  order  and  authorizing  a  substituted  service. 

We  now  attend  at  your  Lordship's  *hou8e  with  a  second  copy  of      [  *540  ] 

the  former  order,  and  with  a  copy  of  the  order  for  substituted 

service  and  with  the  originals  thereof,  and  we   also  again  bring 

with  us  the   deed  mentioned  in  the  former  order,  and  have  to 

require  your  Lordship  to  sign  it,  in  virtue  of  the  direction  so  to 

do  contained  in  the  said  order  of  the  14th  March,  1853.     If  we  do 

not  now  succeed  in  obtaining  your  Lordship's  signature  thereto, 

we  have  to  inform  your  Lordship  that  the  deed  will  remain  at  our 

office  for  your  Lordship's  signature  for  seven  days  from  the  delivery 

of  this  letter ;  after  which  time,  if  the  deed  is  not  signed,  we  shall 
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Ex  parte      make  another  application  to  the  Court,  consequent  upon  your 
TON.        non-compliance  with  its  order. 

"  We  have  the  honour,  &c., 

"Gadsden  and  Flowee." 

He  further  deposed  that  on  the  8th  of  June,  1853,  he  attended  at 
the  residence  of  the  defendant  the  Earl  of  Mornington,  at  No.  124, 
Mount  Street,  Grosvenor  Square,  taking  with  him  the  deed  in  the 
above  letter  referred  to,  being  the  deed  mentioned  or  referred  to  in 
and  by  the  order  of  the  14th  of  March,  1853,  made  in  these  causes ; 
and  that  on  the  8th  of  June,  1853,  he  accompanied  the  plaintiff's 
solicitor  to  the  house  or  lodgings  of  Lord  Mornington,  situate  at 
No.  124,  Mount  Street,  aforesaid,  and  asked  a  female  servant,  who 
opened  the  door,  whether  Lord  Mornington  was  at  home;  and 
being  answered  in  the  affirmative,  he  requested  to  see  his  Lordship's 
manservant,  Edward  King,  whom  he  had  seen  at  the  house  on 
several  previous  occasions,  and  who,  on  being  asked  whether  Lord 
Mornington  was  at  home,  stated  that  he  was,  but  was  not  to  be 
seen,  whereupon  the  deponent  delivered  to  Edward  King  the  above 
letter,  and  desired  him  to  deliver  it  to  his  Lordship ;  and  Edward 
King  thereupon  took  the  letter  and  went  up  stairs  with  it  to  Lord 
[*  541  ]  Mornington,  and  on  his  return  stated  that  his  Lordship  ^refused 
to  see  any  one  on  business,  and  that  the  deponent  thereupon 
deUvered  to  and  left  with  the  said  Edward  King  a  true  copy  of  the 
order  of  the  14th  of  March,  1853,  and  of  the  memorandum  thereon 
referred  to,  and  also  a  true  copy  of  the  order  dated  the  25th  of  May, 
1858,  and  desired  the  said  Edward  King  to  deliver  them  also  to  the 
defendant  the  Earl  of'  Mornington,  and  that  at  the  time  of  such 
service  he  produced  and  showed  to  the  said  Edward  King  the  two 
original  orders  duly  passed  and  entered. 

The  plaintiff's  solicitor  deposed  that  since  the  service  of  the 
orders  no  application  had  been  made  to  him,  or  at  his  office,  by  or 
on  the  part  of  Lord  Mornington  in  reference  to  the  execution  of 
the  deed,  and  that  the  same  still  remained  at  his  office  unexecuted. 

Mr.  Freeling  supported  the  petition.  He  read  a  letter  which 
Lord  Mornington  had  just  sent  to  the  plaintiff's  solicitors,  expressing 
his  readiness  to  abide  by  the  decision  of  their  Lordships. 

The  Lord  Justice  Enioht  Bbucb  said  that  the  case  appeared  to 
come  within  the  mischief  intended  to  be  remedied  by  the  Acts  of 
Parliament  referred  to. 
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The  Lord  Justice  Tubnbr  concurred. 
The  minutes  of  the  order  were  as  follows : 

Declare  that  the  defendant  the  Earl  of  Mornington  is  within  the 
meaning  of  the  Trustee  Act,  1860,  a  trustee  for  the  plaintiff  to  the 
extent  of  her  annuity  of  1,0002.,  and  the  arrears  thereof,  of  all  the 
rights  and  interests,  estates  and  property,  which  were  acquired  by 
or  vested  in  him,  the  defendant,  under  or  by  virtue  of  the  deeds  of 
the  12th,  18th  and  16th  days  of  December,  1884,  in  *the  pleadings 
and  decrees  in  these  causes  mentioned ;  and  which  rights,  estates, 
interests  and  property  are  mentioned  and  included  in  the  ingross- 
ment  of  the  draft  indenture  in  the  order  on  further  directions 
of  the  14th  of  March,  1868,  mentioned ;  which  ingrossment  he,  the 
said  defendant,  is  by  such  order  on  further  directions  ordered  to 
execute,  and  let  Mr.  W.  Flower  be  appointed  to  execute  the  said 
ingrossment  of  the  said  draft  indenture,  in  the  place  and  stead  of 
the  said  defendant  the  Earl  of  Mornington.  But  this  order  is  to 
be  without  prejudice  to  any  question  as  to  the  validity  against 
any  person  or  persons,  other  than  the  Earl  of  Mornington,  of  the 
jointure  in  the  aforesaid  draft  indenture,  and  in  the  pleadings  in 
these  causes  mentioned  (1). 


Rz  parte 

MOBNINQ- 
TON. 


[  •««  ] 


BUTCHAET  v.  DRESSER  (£). 

(4  D.  M.  &  G.  642—545 ;  S.  C.  1  W.  R.  178.) 

After  the  dissolution  of  a  partnership  between  two  sharebrokers,  one  of 
them  deposited  with  the  bankers  of  the  firm  shares  contracted  to  be  pur- 
chased by  the  firm  before  the  dissolution,  with  power  to  sell  the  shares,  in 
order  to  raise  the  requisite  funds  to  complete  the  purchase:  Held,  that 
the  power  of  sale  was  not  an  unauthorized  delegation  of  the  powers  of  a 
member  of  a  dissolved  firm,  hut  was  valid  and  effectual. 

The  authority  of  a  partner  continues  after  a  dissolution  for  all  purposes 
of  winding  up,  and,  if  it  be  unduly  exercised,  the  remedy  is  by  applying  to 
the  Court  for  the  appointment  of  a  receiver. 

This  was  an  appeal  from  a  decree  of  yice-Chancellor  Wood. 
[The  following  is  an  outline  of  the  facts  of  the  case  as  stated  in  the 
report  below  in  10  Hare,  458.] 


(1)  See  Rowley  v.  Adama,  92  B.  E. 
69  (14  Beav.  130). 

(2)  Partnership  Act,  1890,  s.  38.  A 
surviving  partner  can  give  a  valid 
charge  on  the  partnership  property  for 
a  partnership  debt:  In  re  Clough  (1885) 
31  Ch.  D.  324,  55  L.  J.  Ch.  77, 53  L.  T. 
716 ;  and  can  mortgage  or  sell  the 
partnership  real  estate  for  subsequent 


advances  on  the  partnership  account, 
presumably  required  to  carry  on  the 
business  pending  the  winding  up  of 
the  partnership:  In  re  Bout  ne  [1906]  2 
Ch.  427,  75  L.  J.  Ch.  779,  95  L.  T.  131 , 
C.  A.,  following  In  re  Langmead'a  Trueta 
(1855)  7  D.  M.  &  O.  353,  24  L.  J.  Ch. 
589,  2  Jut.  N.  8.  1058,  3  W.  E.  602,— 
O.A.S. 


1853. 
Jttly  26. 

Eniout 
Bruob, 

Turn  BR, 
L.JJ. 

[642] 
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BuTCHABT  Messrs.  Butchart  and  Tempest  carried  on  business  in  partnership, 
Dresbbb.  as  sharebrokers,  till  October  11th,  1844,  when  the  partnership  was 
dissolved.  Before  the  dissolution  Mr.  Tempest  had  entered  into 
[  *543  ]  contracts  for  purchases  *of  shares  on  behalf  of  the  firm.  After  the 
dissolution  Tempest  borrowed  money  of  the  bankers  of  the  late 
firm  to  enable  him  to  complete  the  purchases,  and  at  the  same 
time  deposited  the  shares  as  a  security,  with  a  memorandum  in  the 
name  of  the  firm,  authorizing  the  bankers  to  sell  the  shares.  A 
sale  having  been  made  by  the  bankers  accordingly,  Mr.  Butchart 
instituted  this  suit  against  them,  seeking  to  make  them  liable  for 
the  value  of  the  shares,  as  at  the  highest  price  at  which  they  might 
have  been  sold  since  the  deposit,  on  the  ground  that  the  sale  was 
unauthorized. 

The  Yicb-Ghancellor  held  that  the  sale  was  binding  on  the 
plaintiff,  who  now  appealed  from  that  decision. 

Mr.  Baily  and  Mr.  Bagshawe,  in  support  of  the  appeal ; 

A  partner  in  a  dissolved  partnership  may  do  all  such  acts  as  are 
necessary  for  winding  up  the  concern.  He  may  sell  the  partner- 
ship assets,  but  he  cannot  delegate  this  power  to  others.  He 
cannot  borrow  money  on  the  security  of  the  partnership  property, 
after  a  dissolution,  without  the  consent  of  the  other  partner ;  but, 
even  admitting  that  Mr.  Tempest  had  power  to  leave  the  shares  in 
the  hands  of  the  bankers  as  a  security,  the  bankers  had  no  right 
to  sell. 

Mr.  Bacon  and  Mr.  Osborne,  for  the  respondents,  were  not 
called  upon. 

The  Lord  Justice  Turner: 

This  is  a  bill  by  one  of  two  partners  in  a  dissolved  partnership 
seeking  to  charge  the  Yorkshire  Banking  Company  with  the  value 
of  a  number  of  shares  which  the  dissolved  partnership  had  agreed 
[  *544  ]  to  purchase  before  *the  dissolution,  and  two  points  only  arise  in 
the  case ;  first,  whether  the  deposit  made  by  Mr.  Tempest  after  the 
dissolution  was  or  was  not  valid ;  secondly,  assuming  the  deposit 
to  have  been  within  his  authority,  whether  a  sale  by  the  Bank  was 
or  not  binding  on  the  partnership. 

Now  that  a  partner  has,  during  the  partnership,  power  to 
pledge  the  partnership  assets  for  partnership  purposes,  cannot  be 
denied.     That  he  has  power  to  sell  during  the  partnership,  for 
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partnership  purposes,  is  eqaally  clear.  The  question,  therefore,  is  butchart 
reduced  to  this,  whether  the  power  to  pledge  or  sell  is  or  is  not  dbbbsbb. 
gone  upon  the  dissolution.  The  general  law  is  clear,  that  a  part- 
nership, though  dissolved,  continues  for  the  purpose  of  winding 
up  its  affairs.  Each  partner  has,  after  and  notwithstanding  the 
dissolution,  full  authority  to  receive  and  pay  money  on  account 
of  the  partnership,  and  has  the  same  authority  to  deal  with  the 
property  of  the  partnership,  for  partnership  purposes,  as  he  bad 
during  the  continuance  of  the  partnership.  This  must  neces- 
sarily be  so.  If  it  were  not,  at  the  instant  of  the  dissolution,  it 
would  be  necessary  to  apply  to  this  Court  for  a  receiver  in  every 
case,  although  the  partners  did  not  differ  on  any  one  item  of 
the  account.  Nor  is  there  any  inconvenience  in  this  state  of 
the  law ;  for  it  is  competent  to  any  partner  to  apply,  in  case  of 
necessity,  for  a  receiver,  and  to  have  the  affairs  of  the  partner- 
ship wound  up  under  the  direction  of  this  Court,  and  thus  to 
prevent  his  partner  from  exercising  unduly  any  power  which  he 
has  as  a  partner. 

It  is,  however,  contended,  that  in  this  case  the  plaintiff  had 
given  notice  to  the  bankers  not  to  pay  any  cheque  drawn  on 
account  of  the  partnership.  But  it  is  not  disputed  that  contracts 
had  been  entered  into  before  the  ^dissolution,  and  the  question  is  [  *545  j 
how  those  contracts  were  to  be  fulfilled ;  it  being  the  duty  of  each 
party  to  fulfil  them.  One  partner  considered  it  expedient  that  the 
purchases  should  not  be  completed,  but  that  the  shares  should  be 
thrown  back  on  the  hands  of  the  vendors.  The  other  partner 
considered  it  right  to  sell  the  shares,  and  settle  the  contract  by 
completion  and  realization.  Neither  partner  applied  to  this  Court 
in  the  matter.  What  was  the  necessary  consequence  ?  Was  it  not 
that  the  original  contracts  entered  into  before  the  dissolution  ought 
to  be  completed,  and  the  matter  treated  as  remaining  in  the  state 
in  which  it  was  at  the  time  of  the  dissolution  ?  It  seems  to  me  to 
be  clear,  that  in  these  circumstances  of  a  difference  of  opinion 
between  the  partners,  as  to  retaining  or  giving  back  the  purchased 
property,  and  of  neither  of  them  applying  to  this  Court,  the  proper 
course  was  to  perform  the  contracts.  The  question  arises  whether 
Mr.  Tempest  had  authority  to  raise  money  for  the  purpose  of 
completing  the  purchases.  If  the  partnership  had  continued  there 
could  have  been  no  doubt  on  the  subject,  and  I  think  that  there  is 
no  doubt  that  it  subsisted  after  the  dissolution  for  the  purposes  of 
the  contracts  entered  into  during  its  continuance.    The  true  solution 
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BuTCHABT     of  the  question  is,  that  if  the  plaintiff  had  reason  to  complain  of  the 
Dbesseb.     acts  of  his  partner,  his  proper  coarse  was  to  apply  to  this  Court  for 
a  receiver. 
The  appeal  must  be  dismissed  with  costs. 

The  Lord  Justice  Enioht  Bruce  concurred. 


1864. 
AftrU  29. 
May  3, 

Lord 

C  BAN  WORTH, 
L.C. 

[546] 


VINCENT  V.   GODSON. 

(4  D.  M.  &  G.  646—566  ;  S.  C.  22  L.  J.  Ch.  747  ;  17  Jur.  295.) 

By  agreement  in  writing  A.  B.  agreed  to  grant,  and  C.  D.  agreed  to 
accept,  a  lease  of  lands  in  Jamaica  for  twenty-one  years  at  a  certain  rent : 
C.  D.  entered  into  possession  and  died  without  having  paid  any  rent :  Held, 
that  A.  B.  was  not  entitled  to  rank  as  a  specialty  creditor  against  the  estate 
of  C.  D.  in  respect  of  the  rent  due : 

Held,  also,  that  the  agreement  and  entry  under  it  did  not,  in  the 
absence  of  any  payment  of  rent  or  any  admission  of  rent  being  due, 
create  the  relation  of  landlord  and  tenant  between  the  parties ;  and  that 
the  creation  of  that  relation  was  necessary  in  order  to  enable  A.  B.  to 
sustain  his  claim,  even  if  the  lands  had  been  in  England. 

Held,  also,  that  the  right  to  treat  rent  as  a  specialty  debt  is  incident  to 
privity  of  estate  and  not  to  privity  of  contract,  and  would  not,  therefore, 
apply  to  the  case  of  lands  out  of  England. 

This  was  an  appeal  by  Lord  Ward,  claiming  to  be  a  creditor  of 
Bichard  Godson  deceased  for  the  administration  of  whose  estate 
the  suit  was  instituted,  against  a  decision  of  Vice-chancellor  Stuart 
allowing  exceptions  to  the  Master's  report  made  in  the  suit,  whereby 
the  Master  had  found  that  the  appellant  was  a  specialty  creditor 
for  a  sum  of  4,0002.,  the  amount  of  two  years  rent  of  certain 
plantations  and  premises  in  Jamaica  comprised  in  an  agreement  in 
writing  dated  the  11th  October,  1847,  made  between  Lord  Ward  of 
the  one  part,  and  the  testator  of  the  other  part.  By  this  agreement 
Lord  Ward  agreed  to  grant,  and  the  testator  agreed  to  accept,  a 
lease  of  the  plantations  in  question,  from  the  1st  December,  1847, 
for  twenty-one  years  at  a  clear  yearly  rent  of  2,000Z.,  the  lease  to 
contain  certain  covenants  including  a  covenant  for  the  payment 
of  rent.  The  testator  entered  into  possession  of  the  premises, 
and  continued  in  possession  till  his  death  in  August,  1849,  and 
possession  of  the  premises  was  given  up  to  Lord  Ward  in  December 
following.  It  was  alleged,  that  the  testator  had  admitted  the  rent 
being  due,  and  had  requested  Mr.  Benbow,  the  agent  of  Lord 
Ward,  to  allow  him  time  for  the  payment  of  it. 

Under  these  circumstances,  Lord  Ward  claimed  the  sum  above 
mentioned;  and  the  Master  allowed  the  claim.    The  Vioe-Chan- 
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CBLLOB,  however,  took  a  different  view  of  *the  case,  and  held,  that     Vimoent 
the  agreement  created  no  tenancy,  so  as  to  give  the  lessor  a  right      godson. 
of  distress  or  equivalent  rights  according  to  the  law  of  England ;       [  *647  ] 
and  his  Honour  also  expressed  his  opinion  to  be,  that  the  law  of 
tenure  in  England,  which  gives  extraordinary  and  peculiar  rights 
to  the  ownership  of  lands,  could  not  be  applied  to  Jamaica.    Lord 
Ward  appealed  from  this  decision  [as  reported  in  1  Sm.  &  G.  884] . 


Mr.  Malins  and  Mr.  Renshaw,  in  support  of  the  appeal. 


«    «    » 


Mr.  Swanston  and  Mr.  Goodeve,  in  support  of  the  decision  of       [  648  ] 

the  YlCE-GHANCBLIiOB.      *      *      * 

Mr.  Bacon  appeared  for  Mrs.  Godson.  [  550  ] 

Mr.  Renshaw  replied. 

[The  distinction  between  specialty  and  simple  contract  creditors 
is  now  of  so  slight  importance  that  it  is  thought  unnecessary  to 
refer  to  the  numerous  old  cases  cited  by  counsel  in  argument.] 

The  Lord  Chancellob  :  [  551  ] 

I  cannot  say  that  I  entertain  any  doubt  on  this  case.  There 
are  two  questions;  the  first,  what  would  have  been  the  decision,  if 
this  transaction  had  related  to  lands  in  England,  and,  secondly,  how 
far  that  decision  is  varied,  if  at  all,  by  the  lands  being  not  in 
England,  but  in  Jamaica. 

As  to  lands  in  England,  there  is  no  doubt  that  wherever  the 
relation  of  landlord  and  tenant  is  created,  whether  by  lease  under 
seal  or  by  parol,  rent  is  a  debt  which  ranks  as  a  specialty  debt. 
There  is  no  need  to  speculate  on  the  origin  of  this  rule;  it  has 
always  been  the  law.  I  think  it  probably  arose  from  the  circum- 
stance that  it  was  the  recipients  of  rent  who  framed  the  law,  and 
because  the  landlord  was  held  in  a  sense  to  have  a  charge  on  the 
land  by  virtue  of  his  right  of  distress.  The  rule  was  not,  however, 
confined  to  cases  where  there  was  a  right  to  distrain,  for  it  existed 
where  the  tenancy  was  at  an  end.  In  the  case  of  a  tenancy  not 
under  seal,  the  only  question  in  this  country  would  be  whether  there 
was  or  not  a  holding  as  tenant ;  and  that  being  so,  the  question 
here  is,  what,  supposing  the  lands  to  have  been  in  England,  would 
have  been  the  effect  of  the  agreement,  and  of  the  entry  by 
Mr.  Godson,  and  of  the  admissions  made  by  him. 

B.B. — ^voL.  cn.  18 
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Vincent  The  Master  finds  by  his  report,  that,  by  an  agreement  in  writing 

Godson,  dated  the  11th  October,  1847,  and  made  between  Lord  Ward  of  the 
one  part,  and  Richard  Godson  the  testator  of  the  other  part,  the 
said  Lord  Ward  agreed  to  grant,  and  the  said  testator  agreed  to 

[  ^652  ]  accept,  a  lease  *of  all  those  sugar  plantations  or  estates,  with  the 
land  thereunto  belonging,  known  by  the  name  of,  tScc,  in  the  island 
of  Jamaica,  together  with  the  messuages,  boiling  and  curing  houses 
and  other  premises  and  plantations  therein  more  particularly  men- 
tioned, to  hold  the  same  from  the  1st  December,  1847,  for  the 
term  of  twenty-one  years,  determinable  by  either  party  at  the  end 
of  the  first  ten  or  fifteen  years  on  twelve  calendar  months'  notice 
to  be  given  by  the  party,  at  the  clear  yearly  rent  of  2,000/.  free 
from  all  taxes  and  deductions  whatsoever,  payable  on  the  1st 
December  in  each  year  of  the  said  term,  the  first  payment  of  such 
rent  to  be  made  on  the  1st  December,  1848 ;  and  that  it  was 
thereby  agreed,  that  in  the  said  lease  should  be  contained  all  the 
usual  and  proper  covenants,  and  particularly  covenants  on  the  part 
of  the  said  Richard  Godson  his  heirs  executors  administrators 
and  assigns  to  pay  the  said  rent  and  all  rates  taxes  assessments 
and  impositions  whatsoever.  The  execution  of  this  instrument 
would  certainly  not  of  itself  constitute  the  relation  of  landlord  and 
tenant :  then  on  the  1st  December,  1847,  Mr.  Godson  entered  on 
the  lands,  but  neither  would  that  create  a  tenancy;  something 
more  than  that  is  required ;  he  only  entered  because  there  was  an 
agreement.  It  is,  however,  quite  a  familiar  doctrine  of  law,  that 
persons  entering  on  lands,  in  contemplation  of  a  future  lease  or 
otherwise,  may  by  their  conduct  constitute  themselves  landlord  and 
tenant  for  a  temporary  purpose.  In  order  to  do  that,  there  must 
be,  not  only  an  agreement  for  a  lease,  and  an  entry  under  that 
agreement,  but  there  must  be  payment  of  rent,  thus  showing  a 
tenancy  intended  and  carried  into  effect,  so  far  at  least  as  payment 
of  rent  is  concerned. 
I  must  not,  however,  be  understood  as  saying,  that  payment  of 

[  •563  ]  rent  is  absolutely  necessary,  but  it  is  the  best  ^medium  of  proof,  the 
best  evidence  of  an  agreement  to  create  the  relation  of  landlord 
andt  enant  between  the  parties.  That  it  is  not  necessary  there 
should  be  an  actual  payment  of  rent  is  clear  from  the  case  of  Cox 
V.  Beyit  (i) ;  any  other  act,  affording  the  same  evidence  of  intention, 
would  do  as  well,  as  the  Court  there  said ;  and  the  question  is, 
whether  there  is  anything  equivalent  to  that  in  the  present  case. 
(1)  30  E.  B.  506  (d  Bing.  185). 
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There  is  this  admission,  stated  in  the  Master's  report,  *'  The  said     Vincent 

testator,  after   the  first  half-year's  rent  had   accrued  due,  from      godson. 

time  to  time  admitted  the  claim  of  the  said  Lord  Ward  in  respect 

of  the  said  rent,  and  requested  the  said  John  Henry  Benbow, 

on  behalf  and  as  the  agent  of  the  said  Lord  Ward,  to  give  time  for 

the  payment  thereof.''    If  Mr.  Benbow  were  under  examination, 

and  were  asked  the  question,  and  had  said  that  he  perfectly 

remembered  that,  when  the  first  year's  rent  became  due,  he  met 

Mr.  Godson,  who  had  admitted  that  there  was  rent  due,  but  had 

said  it  was  not  convenient  for  him  to  pay  then,  and  had  asked  for 

time,  this  would  have  been  the  same  thing  as  if  Mr.  Godson  had 

actually  paid  :  or,  further  than  this,  if,  at  the  end  of  the  half-year, 

Mr.  Godson  and  Mr.  Benbow  had  met,  and  the  former  had  said  that 

at  the  end  of  the  year,  2,000Z.  would  become  due  for  rent,  and  that 

he  would  not  be  able  to  pay,  and  hoped  that  time  would  be  given 

him,  this  would  really  have  come  to  the  same  thing.     Though  I- 

think  that  would  do,  the  evidence  in  this  case  does  not  amount  to 

that  (i) ;  what  Mr.  Benbow  swears  to  is  mere  matter  of  inference, 

and  had  the  decision  turned  on  this  point,  I  should  have  thought 

it  necessary  to  direct  further  inquiry. 

I  do  not,  however,  think  it  necessary  to  direct  any  inquiry, 
because  the  present  appellant  must  maintain  two  ^propositions  ;  [  *^^^  J 
the  first,  that  this  would  have  been  a  specialty  debt  if  these  lands 
had  been  in  England,  and  the  second,  that  the  same  rule  applies  to 
lands  in  Jamaica.  My  clear  opinion  is,  that  the  Yicb-Ghancbllor  is 
right  in  saying  that  the  same  doctrine  does  not  apply  to  lands  out 
of  the  jurisdiction  as  to  lands  in  England  (2).  The  doctrine  clearly 
arises  from  what  is  called  in  law,  privity  of  estate,  a  doctrine 
connected  with  the  old  feudal  tenure,  and  with  the  landlord  having 
had  in  ancient  times  a  right  to  come  on  the  land  and  oust  the 
tenant.  Whatever  may  have  been  its  origin,  it  certainly  was  a 
right  arising  from  privity  of  estate.  In  the  case  of  lessor  and 
lessee,  there  is  privity  of  estate  and  something  more,  there  is 
privity  of  contract  also;  and  it  is  impossible  to  say  in  an  action 
between  lessor  and  lessee  that  the  right  arises  on  either  alone. 
That  the  doctrine  in  question  arises  from  privity  of  estate,  and  not 
of  contract,  is  manifest  from  this,  that  there  is  no  specialty  debt  as 

(1)  The  evidence  is  not  set  out  in  Way  y.  Yally  (2  Salk.  651)  which 
either  of  the  reports  of  the  case.  -  related  to  land  in  Jamaica,  was  con- 
O.  A.  S.  elusive  authority   upon  this  point — 

(2)  The  Yice-Chancellob  said  (2  O.  A.  S. 
Sm.  &  Q.  p.   393}  that  the  case  of 

18—2 
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Vincent  to  anything  recovered  for  use  and  occupation  where  there  is  privity 
Godson.  ^^  contract  only.  In  the  case  of  a  tenant  pur  atUre  vie,  where  the 
life  has  dropped,  and  the  tenant  goes  on  occupying,  the  reversioner 
may  bring  his  action,  but  he  can  only  recover  for  use  and  occu- 
pation, and  the  right  to  recover  rent  as  compensation  for  the 
occupation  of  lands,  not  arising  out  of  the  relation  of  landlord  and 
tenant,  has  never  been  held,  that  I  am  aware  of,  to  constitute  a 
specialty  debt. 

It  thus  appears  to  be  clear,  that  the  right  is  an  incident  to 
tenure  and  not  to  contract ;  that  is,  to  privity  of  estate  and  not  to 
privity  of  contract.  This  being  so,  it  seems  to  decide  this  case ; 
for,  if  the  matter  is  as  I  have  stated,  it  cannot  be  said,  that  an 
action  can  be  maintained  in  this  country  arising  out  of  privity  of 
estate  in  another,  though  if  the  right  is  by  privity  of  contract,  it 
applies  everywhere. 
[  565  ]  The  case  as  to  lands  in  Ireland,  Barker  v.  Damei'{\)  to  which  I 

alluded  in  the  course  of  the  argument,  closely  applies  to  the  present : 
the  marginal  note  is,  '*  Action  of  debt  for  rent  against  an  assignee 
of  a  term  is  local,  and  so  is  an  action  of  covenant  against  such  an 
assignee  because  'tis  founded  on  the  privity  of  estate."  There  an 
action  of  covenant  was  brought  by  the  grantee  of  the  reversion, 
against  the  assignee  of  the  lessee,  upon  an  express  covenant  for 
payment  of  rent  reserved  to  be  paid  at  London ;  the  defendant 
pleaded  to  the  jurisdiction  that  the  lands  demised  lay  in  Ireland ; 
it  was  argued  for  the  plaintiff,  that  there  was  an  express  covenant 
to  pay  the  money  in  London,  and  that  was  sufficient  to  draw  the 
whole  to  the  jurisdiction  of  the  Court ;  on  the  other  side  it  was  said, 
that  the  action  was  in  its  nature  local,  and  was  founded  on  privity 
of  estate,  for  by  the  assignment  of  the  term  the  privity  of  contract 
was  wholly  determined,  **  'Tis  adjudged  in  several  of  our  books,  that 
an  action  of  debt  for  rent  against  an  assignee  of  a  term  is  local  and 
will  lie  nowhere  but  in  that  county  where  the  lands  are,"  and  it 
was  contended  that  the  same  reason  held  in  covenant  which  was 
maintainable  only  upon  the  privity  of  estate,  and  the  defendant  was 
merely  charged  thereby  because  the  covenant  ran  with  the  land,  for 
if  it  had  been  a  collateral  covenant  the  assignee  would  not  have 
been  bound  by  it,  and  that  proved  the  action  was  local  only  with 
respect  to  the  land.  **Nota;  it  was  agreed  by  all,  that  the 
grantee  of  a  reversion  may  maintain  an  action  of  covenant  against 
the  lessee  himself,  as  well  in  the  county  where  the  demise  was  made 

(1)  GaTth.  182. 
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as  in  the  county  where  the  lands  lie,  because  the  privity  of  con-      Vincent 
tract  between  the  lessor  and  the  lessee  is  transferred  to  the  grantee      qoobon. 
of  the  reversion   by  the  statute  of   Hen.  YIII.,  «&c.    The  Court 
inclined  against  the  plaintiff,  *for  that   they  did   not  apprehend       [  *&56  ] 
any  difference  as  to  this  purpose  between  an  action  of  covenant 
and  debt.'*    No  judgment  was  actually  given  in  the  case,  but  the 
Court  appears  to  have  assumed  that,  if  the  question   had  been 
as  to  an  action  of  debt,  that  action  was  local,  and  arose  out  of 
privity  of  estate. 

That  seems  to  settle  the  question ;  an  action  may  no  doubt  be 
maintained  in  respect  of  lands  in  Jamaica,  but  that  is  by  privity  of 
contract,  and  not  by  privity  of  estate ;  and  it  is  privity  of  estate 
which  confers  the  special  right  claimed  by  the  present  appellant. 
The  decision  of  the  Yicb-Ghancellor  is  therefore  correct ;  and  the 
appeal  must  be  dismissed. 


LAZONBY   V.   IIAWSON.  i854. 

(4  D.  M.  &  G.  5d6— 564  ;  8.  C.  24  L.  J.  Ch.  482  ;  1  Jur.  N.  S.  289 ;  3  W.  B.  34.)     ^'"'^^  ^^• 

A  testator  gave  his  leasehold  estate,  held  for  lives,  to  his  son  and  his  ^^^ 

heirs,  subject  to  an  annuity  of  100/.  for  his  daughter  for  life,  and  charged  j^  q        * 

with  the  payment  after  her  death  of  2,000/.  to  her  children,  and  appointed  ^  ..^  ■. 
his  son  executor.  The  testator  died  in  18o7,  and  his  son  proved  his  will, 
and  his  personal  estate,  exclusive  of  the  leaseholds,  was  sworn  under  2,000/. 
In  1821  the  son  signed  a  dooument  from  the  Legacy  Duty  Office,  professing 
to  have  retained  the  sum  of  2,000/.,  in  respect  of  the  legacy  charged  on  the 
leaseholds,  and  on  that  document  there  was  a  formal  receipt  by  the  proper 
officer,  *'for20/.  for  duty  on  account  of  the  personal  estate  within  men- 
tioned." The  lives  in  the  lease  having  expiied,  and  the  lessors  having 
declined  to  renew,  on  a  bill  filed  by  a  child  of  the  testator's  daughter, 
against  the  representatives  of  the  son  to  have  the  2,000/.  secured :  Held, 
first,  that  the  entire  leasehold  interest  was  chargeable  with  its  payment  at 
the  testator's  death,  and,  secondly,  that  the  conduct  of  the  son  with  respect 
to  the  payment  of  the  legacy  duty,  fourteen  years  after  the  death  of  the 
testator,  amounted  to  a  sufficient  admission  of  assets  to  answer  the  legacy 
of  2,000/. 

Payment  of  probate  duty  is  presumptive  evidence  of  an  admission,  but 
not  an  absolute  admission,  of  assets  to  the  extent  covered  by  the  amount  of 
duty  paid. 

This  was  an  appeal  by  the  defendants  James  Bawson  and  James 
Torkington,  the  executors  of  Stephen  John  Gharlesworth,  against  a 
decree  of  the  Yice-Ghancellor  Stuabt,  declaring  that  there  had  been 
a  sufficient  admission  of  assets  by  their  testator.  [The  following 
statement  of  the  facts  of  the  case  is  taken  from  the  report  below,  in 
2  Sm.  &  G.,  commencing  at  p.  267.] 

Stephen  Gharlesworth  by  his  will,  dated  the  26th  February,       [  667  ] 
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Lazonbt  1807,  gave  to  his  son  Stephen  John  Gharlesworth  a  messuage,  and 
Rawson.  several  closes  of  land  in  the  county  of  Lincoln,  held  under  Brown's 
Hospital  in  Stamford,  for  three  lives ;  and  the  testator  desired  his 
son  Stephen  John  Gharlesworth  to  apply  to  the  Hospital  to  change 
one  of  the  lives  for  that  of  his  daughter  Sarah  Gharlesworth  ;  and 
he  declared  that  the  premises  so  devised,  were  to  be  subject  to  an 
annuity  of  1002.  to  his  daughter  Sarah  Gharlesworth,  for  her  life, 
with  power  of  entry  and  distress  to  secure  the  same  ;  and  after  the 
decease  of  his  daughter,  the  testator  bequeathed  to  Thomas  Thorpe 
and  William  Froudman  and  the  survivor  of  them  his  executors,  &c. 
&c.,  the  sum  of  2,0002.  to  be  paid  by  and  out  of  the  said  leasehold 
messuage,  closes,  lands  and  premises  which  he  thereby  charged 
with  the  payment  thereof ;  and  in  case  the  said  leasehold  estate 
should  happen  to  be  insufficient  to  pay  the  sum  of  2,0002.,  then 
and  in  such  case  he  thereby  charged  his  personal  estate  with  the 
payment  thereof,  on  trust  for  the  use  and  benefit  of  an  only  child 
or  all  and  every  the  children  of  his  daughter  Sarah  in  equal  shares. 
The  testator  appointed  his  son,  Stephen  John  Gharlesworth,  his 
executor. 

At  the  date  of  the  will,  the  leasehold  premises  were  held  under 
a  lease  dated  1799,  which  was  surrendered  and  a  new  lease  granted 
in  1807  to  the  testator  for  the  lives  of  his  daughter  Sarah  and  two 
other  persons. 

The  testator  died  on  the  1st  March,  1807,  and  his  will  was 
proved  in  the  May  following  by  Stephen  John  Gharlesworth ;  his 
personal  estate  was  sworn  under  2,0002.,  which  did  not  include  the 
leaseholds  inasmuch  as  they  were  limited  to  the  heirs  of  his  son. 

Sarah  Gharlesworth  intermarried  with  Thomas  Gharlesworth, 
[  •sss  ]  *and  had  one  daughter  who  attained  twenty-one  and  inteimarried 
with  the  plaintiff. 

Stephen  John  Gharlesworth  made  his  will  on  the  22nd  February, 
1850,  by  which  he  devised  and  bequeathed  his  real  and  personal 
estate  to  the  defendants  Bawson  and  Torkington  on  certain  trusts ; 
he  also  appointed  the  same  gentlemen  his  executors.  He  died  on 
the  5th  March,  1852,  and  his  will  was  proved  by  his  executors. 

Sarah  Gharlesworth  survived  the  other  lives  contained  in  the 
lease.  The  Hospital — the  charity  having  been  made  the  subject  of 
a  commission — declined  to  renew  the  lease. 

The  2,0002.  never  having  been  raised,  the  plaintiff  filed  this  bill 
to  have  the  legacy  secured  during  the  lifetime  of  Sarah  Gharles- 
worth. 
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The  defendants  admitted  assets  of  their  testator  Stephen  John  Lazombt 
Gharlesworth.  In  order  to  show  an  admission  of  assets  by  Stephen  rawson. 
John  of  his  testator  Stephen  Gharlesworth,  a  formal  receipt  signed 
by  Stephen  John  Gharlesworth  on  the  11th  December,  1821,  pro- 
fessing to  have  retained  the  sum  of  2,000Z.  for  the  legacy  of 
2,0002.  chargeable  on  the  real  estate  of  Stephen  Gharlesworth, 
haying  first  allowed  or  paid  20Z.  for  duty  thereon,  was  produced  out 
of  the  custody  of  Sarah  Gharlesworth ;  but  there  was  no  distinct 
evidence  to  show  how  the  receipt  got  into  her  possession.  On  the 
receipt  was  a  formal  endorsement  by  the  proper  officer  at  the 
Stamp  Office,  to  the  following  effect:  "Received  the  11th  day  of 
December,  1821,  the  sum  of  20L  for  duty  on  account  of  the  personal 
estate  within  mentioned." 

Mr.  Malins,  Mr.  Simpson  and  Mr.  W.  D.  Lew?i«,  for  *the  [  *659  ] 
plaintiff,  in  support  of  the  decision  of  the  Yice-Ghancbllor,  [sub- 
mitted that  the  legacy  receipt  was  sufficient  evidence  of  the  appro- 
priation of  the  legacy,  and  that  the  probate  duty  stamp  was  primd 
facie  evidence  that  the  executor  had  secured  assets  to  the  amount 
covered  by  the  stamp :    Foster  v.  Blakelock  (1)]. 

Mr.  Wigram  and  Mr.  Renshaw,  for  the  defendants  the 
appellants,  [contended  that  the  testator  only  intended  to  charge 
the  leaseholds  on  the  death  of  his  daughter,  and  not  until  that 
event.  The  legacy  was  clearly  not  payable  out  of  the  personal 
estate  of  the  testator ;  and  the  source  from  whence  it  was  to  have 
been  derived  having  failed,  it  follows  that  the  legacy  itself  must  be 
considered  to  have  also  failed.     They  cited  Foster  v.  Smith  (2)] . 

As  to  the  acts  which  are  alleged  to  amount  to  an  admission  of       [  560  ] 
assets,  [they  cited  Steam  v.  Mills  (3),  where  Park,  J.,  says,  "  the 
point  referred  to  as  decided  in  Foster  v.  Blakelock  (i)  does  not 
appear  to  have  undergone  much  discussion,  and  I  cannot  concur  in 
that  decision"]. 

(Lord  Ghancbllor  :  If  an  executor  who  has  had  the  power  of       [  561  ] 
correcting  a  mistake  in  paying  too  much  duty,  should  not  seek  to 
get  back  the  over-payment,  it  may  be  presumed  that  he  did  receive 
the  whole  amount  in  respect  of  which  the  duty  was  paid.) 

The  executor  could  not  have  applied  after  three  years;  and  it 
might  well  be  that  he  suffered  that  time  to  elapse.    *    *    * 

(1)  29  B.  B.  258  (5  B.  &  G.  328).  (3)  42  R  B.  508,  n.  (4  B.  &  Ad.  657X 

(2)  65  B,  B,  472  (1  Ph.  629). 
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lazonbt  Mr.  W.  D.  L«ti7W,  in  reply : 

BAW80N.  ♦  *  The  payment  of  the  legacy  duty  being  deliberately  made 
upwards  of  fourteen  years  after  the  testator's  death  was  tantamount 
to  an  acknowledgment  by, the  person  paying,  that  he  held  the  sum 
represented  by  the  receipt  in  trust  for  the  legatee,  if  it  did  not 
amount  to  a  contract  to  pay  that  amount.    *    *    * 

The  Lord  Chancellor: 

With  respect  to  the  first  point  on  which  the  appellants  complain 
of  the  Yicb-Ghancellor*8  decree,  I  am  clearly  of  opinion  that  the 
declaration  of  the  Yice-Ghancellor,  to  the  effect  that  the  whole  of 
the  leaseholds  was  subject  to  the  payment  of  the  annuity  of  lOOZ.  to 
Sarah  Gharlesworth,  and  charged  with  the  payment  of  2,0002.  to 
her  children  after  her  death,  was  perfectly  right ;  in  short,  that  the 
cofiyuA  of  the  leasehold  was  in  the  same  predicament  as  the  personal 
estate  of  the  testator,  though  primarily  liable  to  the  payment  of  the 
legacy.  The  case  of  Pennefather  v.  Bury  (i)  stands  on  a  different 
footing;  what  Lord  St.  Leonards  there  said,  was,  that  there 
had  been  an  express  dedication  of  the  whole  life  interest  to  the 
first  taker;  but  that  doctrine  is  inapplicable  to  a  case  like  the 
present,  where  the  legatee  takes  the  estate  expressly  charged  with 
[563  1       *^«  legacy. 

With  respect  to  the  second  point  of  the  Yice-Ghancellob's  decree 
of  which  the  appellants  complain,  viz.,  that  the  plaintiff  is  entitled 
to  stand  as  a  creditor  for  the  whole  of  the  2,000Z.  against  the  estate 
of  Stephen  J.  Gharlesworth,  as  upon  an  admission  of  assets,  I  am 
also  of  opinion,  that  the  Yigb-Ghancellor  arrived  at  a  correct  con- 
clusion. It  was  contended,  on  various  grounds,  that  there  had 
been  an  admission  by  Stephen  J.  Gharlesworth,  and  among  others 
a  good  deal  of  evidence  was  adduced  as  to  the  state  and  value  of  the 
property  belonging  to  the  testator  at  the  time  of  his  death ;  but 
that  has  nothing  to  do  with  the  question,  it  does  not  and  cannot 
prove  that  the  executor  has  ever  admitted  assets.  With  regard  to 
the  amount  paid  for  probate  duty  it  was  argued  by  the  respondent, 
that  the  fact  of  the  stamp  duty  having  been  for  property  exceeding 
1,500Z.,  it  was  at  least  an  admission  of  assets  up  to  that  amount. 
I  have  already  observed  during  the  argument,  that  the  circumstance 
of  an  executor  having  paid  probate  duty  up  to  a  particular  amount, 
may  be  primd  facie  evidence  of  his  having  thought  that  the  testator 

(1)  3   Jo.  &  Lat.  727,  where   the      the  term  after  the  determination  of  the 
legacies  were  exclusively  charged  on      interest  of  the  first  taker. — 0.  A.  S. 


TOL.  on.]  1864.    CH.    4  D.  M.  &  G.  563—564.  281 

hfiid  diod  possessed  of  property  represented  by  the  amount  of  the  Lazokbt 
stamp  duty  paid ;  but  the  probate  duty  is  in  the  first  instance  pay-  rawsok. 
able  on  the  whole  of  the  personal  estate  left  by  the  testator.  If  it 
cannot  all  be  got  in  and  it  should  be  ascertained  that  it  was  not  of 
the  value  represented,  in  such  a  case  provision  is  made  for  enabling 
the  executor  to  get  a  return  of  the  amount  overpaid.  When,  there- 
fore, an  executor  has  not  made  any  application  for  the  return  of 
the  duty  which  he  may  have  paid  in  excess,  it  is  a  step  in  evidence 
towards  proving  an  admission  of  assets  to  the  amount,  though  by 
no  means  conclusive  evidence  that  the  executor  had  made  a  correct 
estimate  of  the  testator's  property.  Much  might  depend  on  the 
amount  overpaid,  and  the  pecuniary  condition  in  life  of  the  executor, 
whether  he  would  be  at  the  trouble  of  getting  a  ^return  of  the  [  *ma  ] 
excess  of  duty  overpaid.  Here  it  is  said  that  the  executor  paid  40Z. 
in  respect  of  probate  duty  and  never  got  back  any  of  it,  and  I  think 
it  certainly  amounts  to  strong  presumptive  evidence  that  he  had 
received  assets  to  the  extent  covered  by  that  amount  of  duty ;  but 
it  is  not  an  absolute  admission  that  he  did. 

There  was  no  other  admission  of  assets,  unless  the  legacy  duty 
receipt  is  to  be  construed  as  such,  this  was  the  document  of 
September,  1821,  when  the  testator  had  been  dead  upwards  of 
fourteen  years,  when  the  executor  must  have  known  whether  or 
not  the  assets  of  the  testator  were  sufficient  to  provide  for  the 
legacy.  There  being  one  duty  payable  in  respect  of  the  annuity 
and  the  2,000Z.,  the  presumption  is,  that  the  payment  was  made  in 
respect  of  both.  I  am  of  opinion  that  such  receipt,  unexplained  by 
the  executor,  might  of  itself  have  amounted  to  an  admission  of 
assets  to  that  extent ;  but  coupled  with  the  possession  of  the  docu- 
ment in  the  hands  of  the  legatee  (how  it  got  there  does  not  appear), 
and  having  regard  to  the  fact,  that  the  legacy  duty  was  paid  so 
many  years  after  the  testator's  death,  when  the  exact  state  of 
his  assets  must  have  been  ascertained,  I  concur  with  the  Yice- 
Ghancellob  (though  I  bad  some  doubt  during  the  argument),  that 
such  payment,  as  shown  by  the  receipt,  did  amount  to  an  admission 
of  assets.    The  appeal  therefore  must  be  dismissed  with  costs. 
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„^^"„  KA.NE  V.  REYNOLDS. 

,  Kov.  16,  17, 

25.  (4  D.  M.  &  G.  665—673  ;  S.  C.  24  L.  J.  OL  321  ;  1  Jur.  N.  S.  148 ;  3  W.  E.  83 ; 

rr  2  Eq.  R  101 ;  24  L.  T.  O.  S.  137.) 

Lord  ^  ' 

Crakworth,  The  Solicitor  for  the  affairs  of  the  Treasury,  as  nominee  of  the  Crown, 

^'^'  had  taken  out  letters  of  administration  to  the  goods  of  an  intestate,  on  the 

[  565  ]  assumption  that  he  had  died  without  next  of  kin,  and  had  received  assets 

thereunder.    The  letters  had  been  revoked  and  a  new  grant  jnade  at  the 

instance  of  a  person  rightfully  claiming  as  next  of  kin  who  thereupon  filed 

a  claim  against  the  former  grantee  for  an  account  and  payment  of  the 

assets  thus  received :  Held,  that  the  Crown  was  not  entitled  to  costs  of  suit 

The  nominee  of  the  Crown  had  successfully  resisted,  in  a  previous  suit, 

an  unfounded  claim  by  a  person  wrongfully  asserting  a  title  as  next  of  kin, 

and  in  the  suit  of  the  rightful  claimant  there  had  been  the  usual  decree  for 

an  account,  with  all  just  allowances :  Held,  without  deciding  that  the  costs 

of  the  previous  suit  might  have  been  included  under  just  allowances,  that 

inasmuch  as  no  objection  had  been  taken  to  the  chief  clerk's  certificate  by 

the  nominee  of  the  Crown,  he  was  precluded  from  raising  the  question  as 

to  his  right  to  the  costs  of  defending  the  previous  suit,  when  the  cause 

came  on  before  the  Court  for  further  consideration. 

This  was  an  appeal  by  the  defendant  Henry  Bevel  Reynolds,  the 
Solicitor  for  the  affairs  of  her  Majesty's  Treasury,  against  an  order 
of  the  Yice-Chancellor  Stuart,  made  on  the  18th  June,  1854,  on 
the  further  consideration  of  a  claim  in  which  Mary  Kane,  as 
administratrix  of  Thomas  Kane,  was  the  plaintiff,  and  H.  R 
Reynolds  and  James  Kane  were  defendants.  The  question  involved 
in  the  appeal  was  as  to  the  right  of  the  nominee  of  the  Crown  to 
costs.  The  following  are  the  facts  of  the  case  :  In  the  year  1846, 
a  person  of  the  name  of  Thomas  Kane  died  intestate.  It  was 
assumed  that  he  had  left  no  next  of  kin,  and,  in  the  year  1847, 
George  Maule,  who  was  then  the  b'olicitor  for  the  affairs  of  her 
Majesty's  Treasury,  obtained  a  grant  of  administration  of  the 
intestate's  personal  estate.  By  virtue  of  that  grant  he  possessed 
himself  properly  of  the  personal  estate  of  the  deceased,  amounting 
in  all  to  nearly  10,0002.  In  the  year  1848,  a  person  of  the  name  of 
James  Kane  asserted  a  title  to  the  property,  alleging  himself  to  be 
the  sole  next  of  kin  of  the  intestate,  and  as  such  he  filed  a  bill 
against  George  Maule.  There  was  the  usual  reference  as  to  the 
next  of  kin,  and  the  result  of  that  reference  was  that  though  James 
Kane  was  clearly  shown  not  to  be  one  of  the  next  of  kin,  yet  that 
there  were  in  existence  persons  who  could  prove  themselves  to 
f  *666  ]  be  the  next  of  kin  of  the  ^intestate,  and  among  them  the  plaintiff 
in  the  present  suit,  Mary  Kane.  Her  title  being  established  she 
instituted  proceedings  in  the  Ecclesiastical  Court,  for  the  purpose 
of  causing  the  letters  of  administration  which  had  been  granted  to 
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the  nominee  of  the  Grown  to  be  revoked  and  to  obtain  a  grant       Eans 
herself,  and  in  June,  1858,  she  succeeded  in  obtaining  the  revocation     rbtnolds. 
and  the  grant  to  herself. 

George  Maule  having  died  in  1861,  the  Act  16  &  16  Vict.  c.  8, 
was  passed,  providing  for  the  administration  of  the  personal  estates 
of  intestates  and  others  to  which  her  Majesty  might  be  entitled  by 
right  of  her  prerogative  by  a  grant  to  the  Solicitor  for  the  time 
being  for  the  affairs  of  her  Majesty's  Treasury,  as  the  nominee  of 
her  Majesty. 

Upon  obtaining  the  grant  from  the  Ecclesiastical  Court,  Mary 
Kane  filed  a  claim  against  the  defendant  H.  R  Reynolds  for  an 
account  and  payment  to  her,  as  such  administratrix  of  the  intestate, 
of  the  property  which  had  been  so  possessed  by  the  defendant  and 
his  predecessor  in  office;  and  on  the  11th  February,  1854,  the 
Yice-Chancbllor  ordered  that  an  account  should  be  taken  of  the 
personal  estate  of  Thomas  Kane  the  intestate,  received  by  the 
defendant  H.  B.  Reynolds  or  G.  Maule  deceased,  and  that  what 
should  appear  to  have  been  received  by  the  defendant  H.  B. 
Beynolds,  or  by  the  said  G.  Maule,  should  be  answered  by  the 
defendant  H.  B.  Beynolds ;  and  that  on  taking  the  accounts  all 
just  allowances  should  be  made,  and  that  the  further  consideration 
of  this  cause  should  stand  adjourned. 

On  the  11th  May,  1854,  the  chief  clerk  certified  that  the  plaintiff 
and  the  defendant  H.  B.  Beynolds  had  attended  by  their  respective 
solicitors ;  that  the  defendant  James  Eane  had  not  attended  although 
duly  summoned  ;  *that  the  defendant  H.  B.  Beynolds  and  G.  Maule  [  *567  ] 
deceased,  or  one  of  them,  had  received  or  was  charged  with  personal 
estate  of  Thomas  Eane  the  intestate  to  the  amount  of  9,568{.  8«.  9^., 
and  he  had  paid  or  was  entitled  to  be  allowed  on  account  thereof, 
sums  to  the  amount  of  477/.  Is.  6d.  leaving  a  balance  due  from  the 
said  H.  B.  Beynolds  of  9,076Z.  Is.  Sd.  on  that  account.  The  plaintiff 
subsequently  moved  for  the  payment  into  Court  of  the  balance  of 
cash,  and  for  the  transfer  of  the  stock  specified  in  the  certificate. 
The  Vicb-Chancbllor  directed  the  motion  to  come  on  with  the 
cause  for  further  consideration.  Upon  the  18th  June,  1864,  the 
Vicb-Chancbllor  made  an  order  upon  H.  B.  Beynolds  for  the  pay- 
ment and  transfer  within  a  month  of  the  sums  found  to  be  due  from 
him.    His  Honour  however  declined  to  make  any  order  as  to  costs. 

The  defendant  H.  B.  Beynolds  being  dissatisfied  with  that  order 
presented  a  petition  of  appeal,  which  prayed  that  it  might  be  varied 
by  inserting  therein  a  reference  to  the  proper  taxing  Master  to  tax 
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Eaite  the  costs  of  the  appellant  of  this  suit,  as  between  solicitor  and 
Retnoldb.  client,  and  by  directing  therein  that  an  account  might  be  taken  of 
the  costs  charges  and  expenses  properly  incurred  by  G.  Maule 
deceased,  and  the  appellant  respectively,  in  and  about  the  defence 
to  the  cause  of  Kane  v.  MauU,  or  that  it  be  referred  to  the  taxing 
Master  to  tax  the  costs  of  the  said  G.  Maule,  and  the  appellant  of 
that  suit  as  between  solicitor  and  client,  and  by  adding  to  the  order 
that  the  appellant  was  entitled  to  retain  the  amount  of  the  said 
costs  or  costs  charges  and  expenses,  as  the  case  might  be,  out  of 
the  cash  directed  to  be  paid  by  the  appellant,  and  by  substituting 
for  the  direction  for  payment  a  direction  for  the  payment  of  the 
residue  only  after  such  retention,  and  that  if  it  should  appear  that 
the  appellant  had  in  the  mean  time  paid  over  the  sums  directed  to 
[  •568  ]  be  *paid,  then  that  the  plaintiff  should  be  ordered  to  repay  to  the 
appellant  the  amount  of  such  costs  or  costs  charges  and  expenses, 
as  the  case  might  be. 

The  Solicitor' General  and  Mr.  Wickens,  for  the  defendant  H. 
R.  Reynolds,  in  support  of  the  appeal,  [claimed  the  ordinary  rights 
of  an  administrator,  referring  to  Act  15  &  16  Vict.  c.  8,  s.  2,  which 
declares  that  the  nominee  of  the  Crown  shall  be  subject  to  all 
the  liabilities  and  duties  imposed  on  an  administrator,  and  cited 
Attoifiey-Oeneral  v.  Coi-poration  of  London  (1)]. 

[  569  ]  Mr.  Bacon  and  Mr.  Selwyn,  for  the  plaintiff,  in  support  of  the 

Vicb-Chancbllor's  order.    *     *     ♦ 

The  Solicitor-General,  in  reply. 

A(^r.25.      Thb  Lord  Chancbllor: 

This  case  was  heard  only  upon  a  short  point  as  to  the  title  of  the 
Grown  to  costs ;  the  facts  are  these — [His  Lordship  here  briefly 
recapitulated  the  facts  as  above  set  forth,  and  proceeded :]  In 
[  *570  ]  that  state  of  things  it  was  a  ^matter  of  course,  that  Mary  Kane 
upon  obtaining  a  revocation  of  the  letters  of  administration  from 
the  nominee  of  the  Crown  in  favour  of  herself,  as  the  next  of  kin, 
should  have  transferred  to  her  all  the  property  which  had  been 
possessed  by  Mr.  Maule  or  the  defendant,  as  administrator  on  behalf 
of  the  Crown :  and  for  that  purpose  she  filed  the  present  claim. 
Now  if,  instead  of  money  in  the  funds  and  cash,  the  property  had 
consisted  of  chattels,  there  is  no  doubt  in  the  world  that  she  might 
have  brought  an  action  of  trover  to  recover  possession  of  those 
(1)  86  B.  B.  92  (2  Mac.  &  G.  247). 
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chattels.  The  property,  however,  not  being  of  that  sort,  but  being  Kane 
simply  composed  of  money  and  stock,  the  obvious  course  of  pro-  Reynolds. 
ceeding  was  to  institute  the  present  suit  in  this  Court  for  an 
account,  and  to  have  the  property  transferred  to  her  by  the 
nominee  of  the  Grown.  That  suit,  so  instituted,  was  heard  before 
the  Vice-chancellor  Stuart  in  the  early  part  of  this  year,  and  the 
Yicb-Chancellor  then  made  not  the  usual  decree  for  an  account, 
but  a  decree  inquiring  what  the  property  was  which  had  been 
possessed  by  Mr.  Maule  or  Mr.  Beynolds,  and  to  take  an  account  of 
it,  making  all  just  allowances.  Upon  that,  proceedings  took  place 
in  the  Judge's  chambers,  and  the  chief  clerk  has  certified  in  detail 
the  exact  amount  of  what  money  had  been  possessed  by  Mr.  Maule, 
or  for  which  Mr.  Beynolds  was  then  accountable,  and  no  question 
was  raised  as  to  the  propriety  of  that  certificate. 

That  being  so,  the  cause  was  set  down  for  further  consideration, 
and  putting  aside  for  the  moment  the  question  of  costs,  there  can 
be  no  doubt  that  the  account  having  been  taken,  the  decree  must 
necessarily  have  been  that  Mr.  Beynolds,  as  standing  in  the  place 
of  Mr.  Maule,  should  transfer  the  whole  of  the  intestate's  property 
to  Mary  Kane  the  lawful  administratrix. 

That  decree  was  accordingly  made,  and  subject  to  the  ^question  [  *57i  ] 
raised  about  the  costs,  is  evidently  perfectly  right.  The  Yioe-Chan- 
CBLLOB,  however,  refused  to  give  to  the  Crown  any  costs,  and  the 
Crown  contends,  or  rather  the  Solicitor  for  the  affairs  of  the  Treasury 
contends  by  his  counsel,  that  the  decree  was  wrong  in  not  giving 
to  him  costs  under  two  heads;  first,  the  costs  of  this  suit,  and 
secondly,  the  costs  to  which  Mr.  Maule  had  been  put  in  resisting 
the  unfounded  claim  of  James  Kane. 

Now  as  to  the  right  of  the  Crown  to  receive  costs  generally,  a 
great  deal  of  discussion  was  had  at  the  Bar,  but  in  my  opinion  that 
discussion  was  entirely  irrelevant  to  the  present  purpose.  Many 
questions  may  arise  as  to  when  the  Crown  is  to  be  in  no  different 
situation  from  the  subject  in  respect  not  of  paying  costs,  (for  that  I 
believe  is  never  done,  the  Crown  is  never  made  to  pay  costs),  but  of 
receiving  costs,  for  sometimes  it  is  in  a  position  to  receive  costs. 
The  Crown  personally  is  never  made  to  pay  costs  ;  it  may  be  that 
the  relator  in  an  information  is  made  to  pay  costs,  but  as  a  general 
proposition  the  Crown  never  pays  costs ;  and  where  it  is  suing  on 
its  own  personal  account  it  never  receives  costs. 

There  was  some  contention  at  the  Bar  as  to  whether  this  was  to 
be  treated  as  a  transaction  for  the  personal  behoof  of  the  Crown. 


1854.    CH.    4  D.  M,  &  G.  671—573.  [r-b. 

Kake  If  it  were  necessary  to  decide  that,  the  strong  inclination  of  my 
Reynolds,  opinion  is,  that  it  is  a  matter  for  the  personal  interest  of  the  Grown. 
It  is  not  a  case  in  which  the  Grown  comes  forward,  as  was  said  by 
the  Solicitor-Generalf  in  a  fiduciary  character ;  the  Grown  comes 
forward  and  takes  out  administration,  and  taking  administration  by 
its  officer,  the  officer  is  in  one  sense  in  a  fiduciary  character ;  that 
is,  the  Grown  is  so  far  trusted  with  the  funds  as  that  it  must  apply 
the  assets  in  paying  the  debts,  if  debts  there  are ;  but  in  reality  the 
Grown  takes  out  administration  for  its  own  benefit.  Therefore  if 
[  *572  J  that  were  the  *ground  on  which  this  question  was  to  be  decided,  if 
the  principle  which  was  to  regulate  my  decision  was  whether  the 
Grown  was  personally  interested  in  this  matter  or  not,  I  should  be 
clearly  of  opinion  that  it  was  a  case  in  which  the  Grown  was 
personally  interested;  but  whether  I  am  right  or  wrong  in  that 
view,  I  do  not  wish  finally  to  conclude  myself  upon  the  point, 
because  I  am  perfectly  clear  that  in  whatever  character  the  Grown 
took  out  administration  here,  I  cannot  possibly  give  to  it  the  costs 
of  this  suit ;  they  are  costs  which  if  it  were  the  case  of  a  subject 
he  possibly  might  have  been  made  to  pay  but  never  by  possibility 
could  have  been  entitled  to  receive.  This  is  not  a  case  in  which  an 
administrator  having  got  possession  of  property,  persons  claiming 
under  the  administration  sue  for  it.  This  is  a  case  in  which  the 
nominee  of  the  Grown  having  wrongfully  got  possession  of  an 
intestate's  estate,  (I  do  not  mean  to  use  the  word  offensively,  for  in 
the  first  instance  the  administration  was  properly  taken  out  as  it 
was  supposed,  though  it  turned  out  wrongfully),  the  rightful  owner 
sues  the  representative  of  the  Grown,  and  recovers  it  from  him.  It 
might  be  a  question  whether,  if  the  contention  had  been  between 
subject  and  subject,  in  such  a  case  I  might  not  have  compelled  the 
defendant  to  pay  costs ;  but  I  cannot  conceive  a  case  in  which  this 
Gourt  would  give  the  costs  from  the  rightful  owner  to  the  wrongful 
owner  in  a  suit  in  which  the  rightful  owner  established  his  title.  It 
seems  to  me,  therefore,  that  this  question  about  the  Grown's  title 
does  not  arise  here,  that,  whether  Grown  or  subject,  there  can  be 
no  title  to  the  costs  of  this  suit. 

Then  the  question  arises  as  to  the  costs  of  the  other  suit,  which 
was  instituted  by  James  Kane.  I  think  it  might  have  been 
reasonable  that  the  costs  of  that  suit  should  have  been  allowed  to 
Mr.  Beynolds  under  the  direction  to  make  to  him  all  just  allowances ; 
[  ^573  ]  but  as  that  *has  not  been  done,  and  as  no  exception  nor  any  pro- 
ceeding in  the  nature  of  an  exception  was  taken  to  the  non-allowanoe 
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of  those  costs,  all  I  have  to  consider  is  what  is  the  proper  decree  to       kahb 

make  when  the  chief  clerk  has  made  his  certificate  as  he  has  here,     Reynolds. 

and  when  nothing  remains  to  be  done  but  to  decide  with  reference 

to  the  costs  of  this  suit.    I  have  already  said  that  I  think  the  costs 

of  this  suit  were  very  properly  not  given,  and  the  direction  to  pay 

over  to  the  plaintiff  was  the  only  direction  that  could  be  given.    It 

was  too  late  to  raise  the  question  about  the  costs  of  the  other  suit,  it 

should  have  been  raised  if  it  could  have  been  raised  before  the  chief 

clerk,  and  I  therefore  entirely  concur  with  the  Yioe-Chancbllob 

in  thinking  that  no  costs  ought  to  be  given  under  one  head  or  the 

other,  and  consequently  that  the  appeal  ought  to  be  dismissed. 

Mr.  Bacon : 

I  cannot  ask  your  Lordship  to  give  costs  against  the  Crown,  but 
I  can  ask  the  Court  to  give  me  the  deposit. 

Thb  Lord  Chancellor: 

I  think  that  the  deposit  must  be  returned. 


COAPE  V.  ARNOLD.  i864. 

ARNOLD  V.   COAPE.  ^"te'W.^' 

(4  D.  M.  &  G.  674—690 ;  S.  0.  24  L.  J.  Ch.  673 ;    1  Jur.  N.  8.  813  ;  1866. 

3  W.  R  187.)  Jan.  16. 

A  testator  by  hia  wiU  dufised  all  his  real  estate  to  A.  B.,  his  eldest  son,  Lord 

for  ninety-nine  years,  if  he  should  so  long  live,  and  subject  thereto  to  Crakwobth, 
trustees  and  their  heirs  during  A.  B.'s  life,  in  trust  only  to  support  contin- 
gent remainders,  with  remainder  to  the  heirs  of  the  body  of  A.  B.,  and  for  [  ^^^  1 
want  of  such  issue  to  his  second  son  in  like  terms.  By  a  codicil,  the  testator, 
after  confirming  his  will,  devised  his  real  estate  to  trustees  upon  certain 
trusts  for  the  payment  of  debts  and  securing  a  jointure  for  his  wife :  Held, 
that  the  trustees  were  bound,  after  providing  for  the  jointure  and  debts,  to 
convey  the  estates  to  the  same  uses  as  those  declared  by  the  will ;  that  the 
heirs  of  the  body  of  A.  B.  took  by  purchase,  and  that  no  equitable  freehold 
resulted  to  A.  B.,  so  as  to  attract  the  operation  of  the  rule  in  SheUey'a  case, 
and  create  an  estate  tail  in  A.  B. 

Semble,  the  rule  in  Shelley's  case  applies  only  where  the  remainder  is 
created  by  the  same  instrument  which  creates  the  particular  estate  (1). 

This  was  an  appeal  from  the  decision  of  the  Vice-Chancellor 
Stuabt.  The  case  is  reported  before  his  Honour  in  the  second 
volume  of  Messrs.  Smale  &  Giffard*B  Beports,  page  811,  from 
whence  this  statement  is  extracted. 

(1)  «  Both  estates  must  arise  under  2nd  ed.  152,  citing  Fearne  and  Preston, 
the  same  inatnunent " :  Ohallis,  B.  P.      — F.  P. 
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CoAPB  George  Arnold,  of  Ledgers  Ashby,  in  the  county  of  Northampton, 

abnold.      by  his  will  dated  the  14th  May,  1794,  after  making  certain  disposi- 
tions immaterial  to  the  present  question,  devised  as  follows  : 

"  And  as  to  all  the  rest  of  my  real  estates  situated  within  the 
county  of  Warwick  and  the  county  of  the  said  city  of  Coventry  or 
elsewhere  within  the  kingdom  of  Great  Britain  which  I  have  power 
by  this  my  will  to  dispose  of,  I  devise  the  same  chargeable  with  any 
mortgage  or  mortgages  which  now  do  or  hereafter  may  affect  the 
same  unto  my  eldest  son  George  Henry  Arnold  for  the  term  of 
ninety-nine  years ;  and  in  case  he  shall  so  long  live,  and  subject  to 
the  said  term,  I  devise  the  same  unto  Henry  Hoare,  of  Mitcham,  in 
the  county  of  Surrey,  Esquire,  and  Thomas  Gilbert,  of  Collin,  in 
the  county  of  Derby,  Esquire,  and  their  heirs  during  the  life  of  my 
son  in  trust  only  to  support  the  contingent  remainders  hereinafter 
limited ;  and  after  the  determination  of  the  said  estates  then  I  give 
[  *575  ]  *all  the  said  hereditaments  and  premises  subject  as  aforesaid  unto 
the  heirs  of  the  body  of  my  said  son  G.  H.  Arnold ;  and  for  want  of 
such  issue,  I  devise  the  same  subject  as  aforesaid  unto  my  second 
son  Edward  Bichard  John  Arnold  for  the  term  of  ninety-nine 
years,  if  he  shall  so  long  live,  and  subject  to  the  said  term,  I  devise 
the  same  unto  the  said  H.  Hoare  and  T.  Gilbert,  and  their  heirs 
during  the  life  of  my  said  son  E.  B.  J.  Arnold,  in  trust  only  to 
support  the  contingent  remainders  thereinafter  limited ;  and,  from 
and  after  the  determination  of  the  said  estates,  then  I  devise  the 
same  unto  the  heirs  of  the  body  of  my  said  son  E.  B.  J.  Arnold." 

The  testator  then  in  default  of  such  issue  devised  the  same  to  his 
wife  if  she  remained  unmarried;  and,  in  case  of  her  death  or 
marriage,  as  his  eldest  son  should  appoint;  and,  in  default  of 
appointment  by  his  eldest  son,  as  his  second  son,  and  in  default 
thereof  as  his  wife  should  appoint.  The  testator  also  gave  each  of 
his  sons  power  to  jointure,  and  raise  portions  for  the  younger 
children,  not  exceeding  amounts  specified  in  the  will.  There  was 
an  ultimate  trust  in  favour  of  Edward  Morrison  and  his  heirs  for 
ever. 

By  a  codicil  dated  the  27th  June,  1806,  the  testator  devised  to 
his  wife  Henrietta  Jane  Arnold,  Henry  Peters,  Henry  Hoare,  and 
Lieutenant-General  Edward  Morrison,  all  his  "  freehold  and  copy- 
hold estates  situate  in  the  parish  of  Ledgers  Ashby,  in  the  said 
county  &c.,  or  elsewhere  in  the  kingdom  of  Great  Britain,  to  hold 
the  same  to  the  use  of  H.  J.  Arnold,  H.  Peters,  R  Hoare,  and 
E.  Morrison,  their  heirs  and  assigns  for  ever,  upon  trust  that  they 
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the  said  H.  J.  Arnold,  H.  Peters,  H.  Hoare,  and  E.  Morrison,  or  the  Coapb 
survivor  of  them,  his  or  her  heirs  or  assigns,  do  and  shall  with  all  abnold. 
convenient  speed  after  my  decease,  by  such  conveyances  as  counsel 
shall  advise,  *convey  and  assure  unto  the  trustees  named  in  the  [  *b76  ] 
articles  made  previously  to  my  marriage,  such  part  and  so  much  of 
the  said  estate  as  they  in  their  discretion  and  of  their  own  proper 
authority  shall  think  fit,  and  together  with  the  provisions  in  the 
said  articles  mentioned  or  referred  to  will  make  up  the  yearly  rent- 
charge  or  sum  of  1,200Z.  as  the  jointure  for  my  dear  wife  Henrietta 
Jane,  to  be  paid  at  the  time  and  in  manner  in  the  said  articles 
mentioned.  And  I  hereby  empower  my  said  trustees  to  sell,  convey 
and  exchange,  or  to  mortgage  all  or  any  part  of  my  said  estates. 
And  I  declare  that  their  receipts  shall  be  sufficient  discharges  to 
purchasers  and  mortgagees,  who  shall  not  be  bound  to  see  to  the 
application  of  the  purchase  or  mortgage  monies.  I  hereby  charge 
and  make  chargeable  all  and  singular  my  said  estates  with  the  pay- 
ment of  my  just  debts  and  particularly  of  all  such  sums  of  money 
as  by  the  permission  of  John  Galdecott,  Esquire,  I  have  received 
from  all  or  any  of  my  trust  estates  and  which  are  unaccounted  for  by 
me  to  him.    In  witness  «&c." 

The  testator  made  a  second  will  dated  in  1806,  which  was 
inoperative  as  to  the  realty,  and  died  in  October,  1806,  having  had 
no  children  by  his  first  wife,  but  leaving  three  sons  by  a  second 
wife;  G.  H.  Arnold  his  eldest  son  and  heir-at-law,  E.  R.  J.  Arnold, 
and  James  William  Arnold,  his  only  other  children. 

G.  H.  Arnold  died  in  October,  1844,  leaving  one  daughter 
Georgiana,  who  intermarried  with  William  Coape  since  deceased, 
and  is  the  mother  of  the  infant  plaintiff.  In  1836  he  executed 
a  disentailing  deed  and  subsequently  devised  the  estates  to  the 
defendant. 

The  bill  in  the  first  suit  was  filed  on  the  10th  November,  *1851,  [  •577  ] 
by  Henry  Eraser  James  Coape  the  infant  son  of  Georgiana,  only 
child  of  G.  H.  Arnold,  by  James  Coape  his  father  as  his  next  friend, 
claiming  to  be  entitled  to  certain  estates  in  the  counties  of  Northamp- 
ton and  Warwick,  of  which  George  [Henry]  (1)  the  testator  died 
seised  under  the  limitations  contained  in  his  will.  The  second  suit 
was  instituted  on  the  12th  July,  1852,  by  the  defendant  in  the 
original  suit  claiming  to  be  entitled  to  the  same  estates  by  virtue  of 
the  disentailing  assurance  executed  by  G.  H.  Arnold,  and  also 

(1)  Sic  in  the  report,  but  the  name      here  by  mistake  instead  of  the  surname 
Henry  seems  to  have  been  inserted     Arnold. — 0.  A.  S. 

B.B,— vol..  CII,  19 
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CoAPE       claiming  an  estate  called  the  Mirrables  in  the  Isle  of  Wight.    To 
Abnold.      this  cross  bill  the  plaintiff  in  the  original  suit  demurred  ;  and  the 
demurrers  were  ordered  to  come  on  with  the  cause  at  the  hearing. 

The  Vice- Chancellor  having  decided  that  the  estate  tail  in 
remainder  limited  to  the  heirs  of  the  body  of  George  Henry  Arnold 
did  not  coalesce  with  the  previous  limitation  to  him  for  the  term  of 
ninety-nine  years  so  as  to  attract  the  rule  in  Shelley* s  case,  the 
defendant  the  devisee  of  George  Henry  Arnold  now  appealed  to  the 
Lord  Chancellor. 

Mi\  Wigranif  Mr.  Roll  and  Mr.  Toller,  for  the  plaintiff  in  the 
first  suit,  and  in  support  of  the  Vice-chancellor's  decision: 

The  construction  contended  for  by  the  defendant  will  defeat  the 
testator's  intentions,  as  in  the  codicil  he  expressly  confirms  his 
f  578  ]       will,    *     *     giving  an  estate  tail  by  purchase  to  the  heirs  of  the 
body  of  George  Henry  Arnold.     *     *     * 

If  the  contention  of  the  defendant  is  to  prevail,  and  G.  H.  Arnold 
to  be  regarded  as  having  been  equitable  tenant  for  life,  there  must 
have  been  a  merger,  because  the  codicil  having  made  all  the 
estates  of  the  will  equitable,  the  term  would  necessarily  have 
merged.  *  *  * 
[  579  ]  With  respect  to  the  application  here  of  the  rule  in  Shelley's  case ; 

We  submit  first,  that  even  admitting  that  the  rule  applies  equally 
to  equitable  as  to  legal  limitations,  it  would  nevertheless  be  inappli- 
cable to  the  present  case,  inasmuch  as  the  limitations,  if  legal, 
would  not  have  created  an  estate  tail  in  the  first  taker. 

Secondly,  the  rule  applies  only  where,  by  the  instrument  creating 
the  limitations,  an  estate  of  freehold  is  expressly  or  by  implication 
under  the  instrument  limited  to  the  ancestor,  and  the  limitation  to 
the  heirs  or  to  the  heirs  of  the  body,  is  limited  as  a  remainder 
properly  so  called,  expectant  on  the  determination  of  the  particular 
estate  supporting  it.  In  the  present  case,  however,  no  particular 
estate  of  freehold  is  limited  to  G.  H.  Arnold  either  expressly  or  by 
implication  under  the  instrument ;  but  on  the  contrary,  the  inten- 
tion to  give  him  any  such  estate  is  excluded  by  the  express  estate 
for  yftars  which  is  limited  to  him.     •     *     * 

[  680  ]  Mr,  Malins,  Mr.  Rogers  and  Mr.  W.  R.  A.  Boyle,  for  the 

defendant  in  the  first  suit : 
We  submit  that,  whether  regarded  as  heir-at-law  or  not,  George 
Henry  Arnold  look  an  estate  of  freehold  which  coalesced  with  the 
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limitation  to  the  heirs  of  his  body.     Under  the  will  considered  alone,        Coape 

George  Henry  Arnold  had,  besides  his  legal  estate  for  ninety-nine      Arnold. 

years  if  he  should  so  long  live,  an  equitable  estate  for  the  rest  of 

his  life,  by  necessary  implication  from  the  instrument  itself :  Pibiis 

V.  3/i(/brd  (1) ;   Penhay  v.  Hunrll{i).     For,  although   the  usual 

words,  '4n  trust  for  him,*'  are  omitted  in  the  limitation  to  the 

trustees  to  support  contingent  remainders,  the  Court  would  have 

come  to  the  conclusion,  that  the  estate  was  held  in  trust  for  him : 

Wills  V.  Palmer  (2);  the  instrument  to  be  construed  being  a  will, 

and  it  being  plain  that  the  trustees  do  not'*themselves  take  any      [  *58i  ] 

beneficial  interest.    Then  the  codicil  introduces  a  legal  estate  in 

fee  simple  in  the  trustees  therein  named,  and  thereby  all  the 

subsequent  estates  are  rendered  equitable, — every  obstacle  to  the 

coalescing  of  the  two  estates  is  removed,  and  George  Henry  Arnold 

became  equitable  tenant  in  tail  in  possession.    *    *    * 

The  limitation  to  the  heirs  of  the  body  ought  not  to  be  construed 
as  an  executory  devise  as  the  plaintiff  suggests,  the  rule  being  that 
a  future  interest  capable  of  taking  effect  as  a  contingent  remainder 
shall  never  take  effect  as  an  executory  devise.     ♦     *     *^ 

Mr,  Wigram,  in  reply.  [  b8.*j  ] 

[A  great  number  of  cases  were  cited  by  counsel,  but  the  ground 
on  which  the  following  judgment  proceeded  makes  it  unnecessary  to 
refer  to  the  cases  not  mentioned  in  the  judgment.] 


[  584  ] 


The  Lord  Chancellor:  I855. 

Jan.  ir». 

The  question  in  this  case  arises  on  the  will  and  codicil  of  George 
Arnold.  (His  Lordship  here  read  the  limitations  as  above  set  forth 
and  proceeded:)  The  testator  died  on  the  28rd  October,  1806, 
leaving  George  Henry  his  eldest  son  and  heir.  George  Henry 
enjoyed  the  estates  till  his  death  in  1844,  when  he  died  leaving 
Mrs.  Coape  his  only  child  and  heiress  of  his  body.  She  died  in 
1849,  leaving  the  plaintiff  her  only  son.  In  1886,  George  Henry 
executed  a  disentailing  deed  under  which  the  defendant  derived 
title,  and  his  title  is  good  if  George  Henry  was  tenant  in  tail.  If 
he  was  not  tenant  in  tail,  then  on  his  death  Mrs.  Coape  became 
entitled  as  a  purchaser  under  the  limitation  to  the  heirs  of  his  body, 
and  the  plaintiff  is  now  entitled. 

The  cause  was  heard  by  Yice-Chancellor  Stuart,  who  decided  in 

(1)  1  Vent.  372.  (3)  0  Burr.  2615. 

(2)  2  Vern.  370. 

19-2 
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CoAPE       favour  of  the  plaintiff.    From  his  decree  the  defendant  has  appealed, 
Arnolo.      awd  the  cause  was  heard  at  considerable  length  before  me  during 
the  sittings  after  last  Term. 

There  is  no  question  as  to  what  would  have  been  the  rights  of  the 
parties  if  there  had  been  no  codicil.  George  Henry  would  have  been 
tenant  for  ninety -years  if  he  should  so  long  live,  with  remainder 
to  trustees  and  their  heirs  during  his  life,  and  at  his  death  his 
only  child,  Mrs.  Coape,  would  have  taken  as  tenant  in  tail  under 
the  contingent  remainder  to  the  heirs  of  the  body  of  George  Henry. 
The  disentailing  deed  6t  1886  would  not  have  affected  that  remainder 
at  all. 

But  the  defendant  contends  that  the  rights  under  the  will  were 
materially  modified  by  the  operation  of  the  codicil ;  for  the  testator 
thereby  vested  the  whole  legal  fee  in  trustees,  so  that  the  estates 
[  •686  ]  given  by  the  will  ceased  *to  be  legal  and  became  mere  equitable 
interests.  And  reading  the  will  and  codicil  together  as  one  instru- 
ment, the  defendant  contends  that  their  joint  effect  was  to  make 
George  Henry  equitable  tenant  for  life,  with  an  equitable  remainder 
to  the  heirs  of  his  body. 

This  would  certainly,  if  the  estates  were  legal  interests,  make  the 
devisee  tenant  in  tail.  Equity,  it  was  argued,  follows  the  law,  and 
so  George  Henry  became  equitable  tenant  in  tail.  The  plaintiff,  on 
the  other  hand,  contended  either  that  the  codicil  must  be  read  as 
imposing  on  the  trustees  an  implied  obligation  (after  satisfying  the 
trust  for  raising  money)  to  convey  to  the  uses  of  the  will,  and  so 
making  the  trust  an  executory  trust ;  or  if  not,  still  that  the  rule  in 
Shelley* 8  case  would  not  apply,  inasmuch  as  the  limitations,  if 
legal,  would  not  have  created  an  estate  tail  in  the  first  taker. 

Being  of  opinion  that  the  plaintiff  is  right  in  this  latter  propo- 
sition, I  do  not  feel  called  on  to  consider  a  great  deal  of  the  very 
elaborate  argument  which  was  addressed  to  me  at  the  Bar.  In  a 
certain  sense,  and  to  some  extent,  all  trusts  are  executory ;  i.e.,  in 
all  trusts  the  legal  interest  is  in  some  person  who  is  bound  in  con- 
science, and  so  is  compellable  by  this  Court,  to  employ  that  legal 
interest  for  the  benefit  of  others.  To  this  extent  his  duties  are 
executory.  Where  the  subject-matter  of  the  trust  is  a  real  estate 
held  by  a  trustee  for  the  benefit  of  others,  and  the  trustee  has  no 
active  duties  to  perform,  such  as  paying  debts,  raising  portions,  or 
the  like,  the  same  rules  which  would  have  decided  the  rights  of 
parties,  if  the  beneficial  interest  had  been  legal,  will,  in  general, 
prevail  in  deciding  for  whose  benefit  the  trustee  is  to  hold  the 
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estate.    The  rale  is,  equity  follows  the  law,  a  rule  essential  to  the       coape 
convenient  enjoyment  of  property  in   this  country,   where   the      abnold. 
artificial  distinction  of  legal  and  'equitable  estates  so  extensively      i  *586  ] 
prevails.    Indeed  neither  party  here  contested  the  existence  of  the 
rule,  the  question  is,  how  is  it  to  be  applied  in  this  particular  case. 
My  opinion  is  clear  that  the  trustees  named  in  the  codicil  were 
boand,  after  providing  for  the  jointure  of  the  testator's  wife  and  his 
debts,  to  convey  to  the  same  uses  exactly  as  those  mentioned  in  the 
will ;  i.e.,  to  George  Henry  for  ninety-nine  years,  if  he  should  so 
long  live,  with  remainder  to  the  trustees  of  the  will  and  their  heirs 
during  the  life  of  George  Henry,  with  remainder  to  the  use  of  the 
heirs  of  his  body ;  and,  until  any  such  conveyance  should  be  made, 
they  were  bound  to  hold  on  corresponding  trusts. 

I  do  not  come  to  this  conclusion  on  any  distinction  between  trusts 
executed  and  executory,  on  there  being  or  not  being  an  express 
direction  to  convey.  In  the  cases  in  which  questions  have  arisen 
on  such  distinction,  the  contest  has  been  whether  the  trustee  ought 
not  to  be  compelled  to  convey  in  some  manner  not  strictly  in 
accordance  with  the  letter  of  the  will  or  instrument  creating  the 
trust ;  whether  from  the  terms  of  the  will  or  instrument,  or  from 
the  obvious  intention  of  its  makers,  it  is  not  apparent  that  some- 
thing was  intended  di£ferent  from  that  which  would  result  from  a 
literal  compliance  with  its  lanp^uage.  There  is  no  such  question 
here. 

I  treat  the  trust  as  being  not  executory  in  the  sense  in  which 
that  word  is  used  in  the  cases  to  which  I  have  alluded.    And  then 
it  must  be  treated  as  a  trust  in  which  the  duty  of  the  trustees  is  to 
permit  the  estate  to  be  held  from  time  to  time  by  the  very  persons 
who,  according  to  the  precise  terms  of  the  will,  would  have  been 
entitled  to  it,  in  case  no  codicil  had  been  made,  and  this  clearly 
gave  the  beneficial  interest,  after  the  death  of  George  Henry 
♦Arnold,  to  his  only  child  Mrs.  Coape,  as  tenant  in  tail  by  pur-      [  *o87  j 
chase,  under  whom  the  plaintiff  derives  title.    Any  other  construc- 
tion would,  in  effect,  defeat  the  rule  "  Equity  follows  the  law,"  at 
the  very  time  it  professed  to  be  founded  on  it.    This  is  apparent 
from  considering  how  the  case  would  stand  if  a  testator,  having  a 
legal  fee  in  some  lands  and  an  equitable  fee  in  others,  were  to  devise 
both  together  in  language  the  same  as  that  now  before  me.     That 
the  first  taker  would  not  be  tenant  in  tail  of  the  first-mentioned 
lands  is  certain.     Surely  it  is  a  strange  perversion  both  of  language 
and  of  principle  to  say  that  he  would  be  tenant  in  tail  of  the  others 
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CoAPE  because  the  equitable  is  to  follow  the  legal  construction.  So  again, 
Arnold.  ^^  ^  testator  after  devising,  in  the  precise  words  used  in  this  will, 
lands  of  which  he  was  seised  in  fee,  should  mortgage  a  part  for 
years  and  other  part  in  fee,  it  is  a  strange  proposition  that  the  will 
should  operate  differently  on  the  equity  of  redemption  of  the  one 
and  of  the  other. 

The  argument  of  the  defendant  must  go  the  length  of  contending 
that,  though  the  owner  of  the  legal  fee  may  certainly,  by  means  of 
a  term  of  years  and  a  limitation  to  trustees  to  preserve  contingent 
remainders,  give  the  beneficial  interest  for  life  to  the  first  taker, 
and  at  his  death  to  the  heirs  of  his  body  as  purchasers,  yet  that 
he  cannot  by  any  means  accomplish  this  if  he  has  only  the  equitable 
fee.  A  proposition  fraught,  as  it  seems  to  me,  with  serious 
mischief,  considering  how  often  it  may  happen  that  there  is  some 
outstanding  legal  term  unnoticed  by  the  testator  or  his  advisers, 
the  consequence  of  which,  if  the  arguments  of  the  defendant  were 
to  prevail,  would  be  to  give  to  the  will  an  effect  totally  different 
from  what  was  intended. 

Instances  might  be  further  given  of  similar  anomalies,  but  I  do 

[  *688  ]  not  think  it  necessary  to  multiply  them.  The  *short  ground  on 
which  my  decision  rests  is,  that  the  only  effect  of  the  codicil  was  to 
transfer  the  legal  estate  to  the  trustees,  upon  trust,  after  making 
due  provision  for  the  jointure  and  debts,  to  put  the  estate  in  pre- 
cisely the  same  course  of  enjoyment  as  that  in  which  it  would  have 
gone  if  no  codicil  had  been  made,  and  this  certainly  did  not  give  to 
G.  H.  Arnold  an  estate  which  enabled  him  to  defeat  the  remainder 
limited  to  the  heirs  of  his  body. 

I  must  not  be  understood  as  at  all  impugning  or  questioning  the 
doctrine  that  the  rule  in  Shelley^s  case  does  not  depend  upon,  and 
cannot  be  controlled  by,  the  intention  of  the  testator  or  settlor  ;  if 
the  estates  created  are  such  as  to  bring  the  rule  into  operation,  the 
rule  will  prevail  even  against  a  declared  intention  to  the  contrary. 
But  where  the  question  is,  what  estates,  on  the  true  construction  of 
a  will,  were  meant  to  be  created, — did  the  testator  mean  to  create 
an  estate  of  freehold  or  only  an  estate  for  years  ? — there  intention 
may  and  must  be  regarded ;  and  here,  looking  to  the  intention  of 
this  testator,  I  cannot  doubt  but  that  he  meant  to  give  to  the  first 
taker  an  estate  for  years  only,  with  the  express  object  of  avoiding 
the  operation  of  the  rule.  In  such  a  case  it  is,  I  think,  the  duty  of 
the  Court  to  give  effect  to  the  intention. 

The  view  which  I  have  thus  taken  excludes  from  consideration 
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nearly  all  the  questions  very  ably  discussed  by  the  defendant's  Coapb 
counsel.  It  was  strongly  and  elaborately  argued  that  G.  H.  Arnold  Arnold. 
took  under  the  will  an  equitable  estate  for  life  expectant  on  the 
ninety-nine  years'  term,  either  by  implication  under  the  will  or  by 
way  of  resulting  trust  as  an  interest  undisposed  of.  In  either  case 
it  was  said  that  life  interest  was  such  as  would  make  the  rule  in 
Shelley's  case  applicable.  If  it  was  an  estate  under  the  will  by 
implication,  the  cases  of  Pibus  *v.  Mitford  (i)  and  Penhay  v.  [  •589  ] 
Huirell  P)  were  relied  on ;  if  it  was  a  mere  resulting  trust,  then 
Wills  V.  Palmer  (3)  was  said  to  be  an  authority  in  point ;  and  other 
cases  cited  and  commented  on  by  Mr.  Fearne  were  also  relied  on. 
Again,  it  was  argued,  that  whether  the  limitation  to  the  heirs  of  the 
body  was  to  be  treated  as  a  contingent  remainder  or  as  an  executory 
devise,  still  the  rule  in  Shelley*8  case  would  be  applicable,  and  the 
opinions  of  Mr.  Fearne  and  Mr.  Hayes  to  the  contrary  were 
questioned. 

I  do  not  feel  myself  called  on  to  express  any  decided  opinion 
(extra-judicial  as  it  would  necessarily  be)  on  these  points ;  not,  as 
I  think,  properly  arising  in  the  case.  But  certainly  my  under- 
standing of  the  rule  has  always  been,  that  it  applied  only  to  the 
case  of  remainders  created  by  the  same  instrument  which  creates 
the  particular  estate  of  freehold.  I  repeat,  however,  that  this 
question  does  not  arise  in  the  case  now  before  me  for  decision,  and 
I  desire  not  to  be  considered  as  binding  myself  on  the  subject.  It 
is  sufficient  to  say  that  I  entirely  concur  with  the  Vicb-Ghancellor 
in  holding  that,  on  the  true  construction  of  the  will  and  first  codicil, 
taken  together,  G.  H.  Arnold  took  an  estate  for  ninety-nine  years 
only  determinable  on  his  death ;  and  that,  on  his  decease  in  1844, 
his  daughter  became,  and  that  the  plaintifif  as  her  eldest  son  now 
is,  entitled  to  the  freehold  estates  devised  by  the  will  and  codicil  as 
tenant  in  tail,  and  so  that  the  decree  in  the  original  suit  dismissing 
the  bill  was  right. 

A  point  was  made  that  the  decree  ought  to  have  directed  an 
inquiry  as  to  the  copyhold  estates,  with  a  view  of  distinguishing 
them.  But  the  answer  given  at  the  Bar  was  satisfactory,  namely, 
that  the  bill  sets  up  no  title  *whatever  in  respect  of  tlie  copyholds ;  [  •590  J 
and  there  is  no  suggestion  that  they  are  intermixed  or  that  there 
will  be  any  difficulty  in  obeying  the  decree  by  giving  up  possession 
of  the  freeholds. 

(1)  1  Vent.  372.  (3)  o  Bun-.  261j. 

(2)  2  Vem.  370. 
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With  respect  to  the  cross  sait  it  was  said,  that  the  plaintiff  there 
must  he  entitled  to  some  relief ;  for  that,  so  far  at  all  events  as 
relates  to  the  copyholds,  his  title  is  clear  ;  and  so  that  he  is  entitled 
to  a  conveyance  from  the  infant  plaintiff,  who,  it  seems,  is  the  heir- 
at-law  of  the  surviving  trustee  named  in  the  codicil.  But  I  cannot 
concur  in  this  suggestion,  which  is  obviously  a  mere  afterthought 
set  up  in  the  hope  of  saving  some  of  the  costs.  Part  of  the  case 
made  by  the  cross  bill  is,  that  the  unattested  will  was  a  valid 
disposition  of  all  the  testator's  copyhold  estates,  operating  as  a 
revocation  of  the  prior  will  and  codicil,  and  so  defeating  altogether 
the  legal  interest  of  the  trustees  named  in  the  codicil.  The 
plain  object  of  the  cross  bill,  apparent  from  all  its  statements  and 
charges,  and  from  the  prayer,  was  to  establish  a  title  under  G.  H. 
Arnold  as  tenant  in  tail  to  all  the  property  devised  by  the  first  will 
and  codicil.  In  this  the  plaintiff  has  wholly  failed,  and  his  bill  was 
therefore  properly  dismissed  with  costs.  I  think  indeed  that  the 
decree  is  wrong  (by  what  was  evidently  a  mere  oversight)  in  con- 
fining the  dismissal  to  so  much  as  related  to  the  freeholds.  The 
plaintiff  in  the  cross  suit  hiis  established  no  title  to  any  relief  what- 
ever, either  as  to  freeholds  or  copyholds;  and  I  shall  therefore 
strike  out  the  words  restricting  the  dismissal  to  so  much  of  the  bill 
as  sought  relief  as  to  the  freeholds.  The  cross  bill  must  be  dis- 
missed generally  with  costs.  This  is  a  very  unimportant  alteration, 
and  certainly  not  one  to  which  the  appeal  was  directed;  and  I 
therefore  must  dismiss  the  appeal  with  costs. 


1854. 
Nov,  21,  22, 

23,  25. 
Dee.  1.2,8,9. 

1855. 
Jan,  15. 

Lord 

CllANWORTH, 
L.C. 
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ATTOKNEY-GENERAL   v.   CLAPHAM. 

(4  D.  M.  &  G.  591—632  ;  S.  C.  'J4  L.  J.  Ch.  177  ;  1  Jur.  N.  S.  505 ;  24  L.  T.  0.  S. 
245 ;  3  W.  R.  158 ;  reversing  10  Hare,  540 ;  S.  0.  23  L.  J.  Ch.  70 ;  2  W.  R.  28.) 

Where  a  fund  is  raised  for  a  charitable  purpose,  like  that  of  founding  a 
chapel,  and  the  contributors  are  so  numerous  as  to  precluile  the  podsibility 
of  their  all  concurring  in  any  instrument  declaring  the  trusts,  and  such  a 
declaration  of  tnist  is  made  by  the  persons  in  whom  the  property  is  vested 
at  or  about  the  time  when  the  sums  have  been  raised,  that  declaration  may 
reasonably  be  token  prima  fade  as  a  true  exposition  of  the  minds  of  the 
contributors. 

The  information  in  this  suit  was  filed  at  the  relation  of  Thomas 
Beaumont  and  James  Middlebrook,  two  members  of  the  society  of 
Wesleyan  Methodists  at  Birstal  in  Yorkshire.  It  stated  that  the 
religious  body  known  by  that  appellation  was  begun  to  be  formed 
by  John  Wesley  in  1739.    That  his  plan  was  to  unite  the  **  members  " 
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into  "  societies,*'  meeting  in  particular  localities ;  to  appoint  "  minis-  a.-g. 
ters  or  preachers  "  in  the  societies,  the  senior  being  called  the  Clap'ham 
*'  assistant  preacher  or  minister,"  and  **  stewards  *'  for  the  temporal 
concerns  of  the  societies.  That  the  '^ societies"  were  subdivided 
into  small  companies  called  "  classes/'  the  members  of  which  were 
charged  to  promote  each  other's  religious  edification,  and  one  of 
them  was  culled  the  '*  class-leader."  That  when  the  societies  in 
particular  neighbourhoods  were  sufSciently  numerous,  they  were 
divided  into  "  circuits,"  comprising  *tlie  societies  contiguous  or  [  •i>y^  J 
conveniently  accessible  from  each  otiier.  That  "ministers  or 
preachers  "  were  afterwards  appointed  to  particular  cbcuits,  who, 
by  the  direction  of  the  *'  senior  or  assistant  preacher  or  minister  " 
itinerated  from  place  to  place  within  the  circuit  as  occasion  might 
require.  That  the  government  and  direction  of  the  entire  body  was 
origmally  vested  in  John  Wesley  exclusively,  and  that  he  appointed 
the  ministers  or  preachers  in  the  societies  or  circuits. 

The  information  then  stated,  that,  in  1744,  John  Wesley  com- 
menced the  practice  of  summoning  certain  of  the  ministers  and 
preachers  to  meet  him  in  conference  and  assist  him  with  their  advice 
in  the  exercise  of  his  jurisdiction:  that  these  assemblies  became 
annual,  and  were  called  ''  The  yearly  Conference  of  the  people  called 
Methodists,'*  and  that  after  its  organization,  John  Wesley  was 
accustomed  to  act  in  the  exercise  of  his  jurisdiction  in  accordance 
with  the  opinion  of  the  majority  so  assembled  ;  and  that  this  was 
the  system  of  the  Methodists  in  operation  in  1750. 

The  information  then  stated,  that,  in  or  before  1750,  John 
W^esley,  with  the  assistance  of  his  brother  Charles  Wesley  and 
William  Grimshaw,  formed  a  society  at  Birstal  in  the  West  Riding, 
which  was  united  with  certain  neighbouring  societies  into  the 
"  Birstal  circuit ;  "  and  that  in  August,  1751,  John  Wesley,  with  the 
concurrence  of  the  Conference,  appointed  John  Nelson  to  be  the 
preacher  of  the  Birstal  circuit.  That  in  or  before  that  year  the 
society  at  Birstal  bought  a  close  of  land  there  upon  which  they 
built  a  tenement  and  offices,  part  of  which  they  appropriated  as  a 
meeting-house  and  the  other  part  as  a  residence  for  their  ministers 
or  preachers ;  and  that  the  purchase-money  and  fund  for  building 
was  provided  partly  by  the  voluntary  subscriptions  of  the  *members  [  •6y3  ] 
of  the  sojiety  and  others,  and  partly  by  money  borrowed  at  interest 
upon  the  personal  security  of  the.  persons  to  whom  the  property 
was  conveyed  as  trustees. 

The  information  then  stated,  the  conveyance  by  indenture  of 
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A.-G.  bargain  and  sale  dated  the  8rd  December,  1751,  of  the  premises 
Clapham.  described  as  the  "  New  Meeting  House  "  and  appurtenances,  then 
in  the  tenure  or  occupation  of  John  Nelson,  to  John  Rhodes  and 
eighteen  other  persons,  upon  trust  to  permit  and  sufiFer  John  Wesley, 
and  such  other  person  and  persons  as  he  should  for  that  purpose 
from  time  to  time  nominate  and  appoint,  at  all  times  during  his 
life  at  his  will  and  pleasure,  to  have  and  enjoy  the  free  use  and 
benefit  of  the  said  premises, — that  he  John  Wesley,  and  such  person 
or  persons  as  he  should  so  appoint,  might  therein  preach  and 
expound  God's  Holy  Word ;  and  from  and  after  his  decease,  upon 
similar  trusts  to  Charles  Wesley  and  his  appointees,  during  his  life ; 
and  from  and  after  his  decease,  upon  similar  trusts,  to  William 
Grimshaw  and  his  appointees,  during  his  life ;  and  from  and  after 
the  decease  of  the  survivor  of  them  John  Wesley,  Charles  Wesley, 
and  William  Grimshaw,  then  upon  trust,  that  the  parties  of  the 
second  part  (the  nineteen  trustees  to  whom  the  property  was  thereby 
conveyed),  or  the  major  part  of  them,  or  the  survivors  and  survivor 
of  them,  and  the  major  part  of  the  trustees  of  the  said  house  and 
premises  for  the  time  being,  should  at  all  times  thereafter,  monthly 
or  oftener,  at  their  discretion  nominate  and  appoint  one  or  more  fit 
person  or  persons  to  preach  and  expound  God's  Holy  Word  in  the 
said  house,  in  the  same  manner  as  near  as  might  be  as  God's  Holy 
Word  was  then  preached  and  expounded  therein  ;  and  upon  further 
trust,  that  when  and  as  often  as  any  of  the  trustees  for  the  time 
being  should  happen  to  die,  or  other  than  the  said  trustees  already 
[  •594  ]  appointed,  should  remove  their  or  his  place  or  places  of  *abode  or 
residence  for  the  space  of  twelve  miles  or  more  from  the  said  house, 
or  should  resign  or  give  up  his  or  their  place  or  places,  station  or 
stations  of  such  trustee  or  trustees,  that  then  and  so  often,  so  soon 
afterwards  as  conveniently  might  be,  the  rest  of  the  trustees  for  the 
time  being  should  elect  and  choose  some  other  fit  person  or  persons 
to  be  trustee  or  trustees  to  fill  up  such  vacancies  and  keep  up  the 
number  of  nineteen  trustees ;  and  that  when  and  so  often  as  the 
number  of  the  trustees  in  whom  the  legal  estate  in  the  said  house 
and  premises  for  the  time  being  should  be  vested  should  be  reduced 
to  the  number  of  five  or  less,  that  then  and  so  often  as  soon  as 
conveniently  might  be  after  the  whole  number  of  the  trustees  should 
be  filled  up  and  made  nineteen,  the  trustee  or  trustees  in  whom  the 
legal  estate  should  be,  should  convey  and  assure  the  said  house  and 
premises  to  the  use  of  themselves  or  himself  and  the  rest  of  the 
said  trustees  for  the  time  being  and  all  their  heirs  for  ever,  upon 
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the  same  trusts,  and  for  the  like  purposes,  as  were  thereinbefore        a.*o. 
declared.     *     *     ♦  Clamam. 

The  information  then  stated  the  death  of  nine  of  the  trustees 
named  in  the  deed  of  1751, — the  erection  on  *the  trust  estate  by       [  ♦595  ] 
means  of  subscriptions  of  a  cottage  used  by  the  stewards,  class- 
leaders  and  other  members  of  the  society  as  occasion  required  ;  and 
a  conveyance  dated   the  7th  May,  1782,  made  by  the  surviving 
trustees  of  the  first  part,  John  Wesley  and  Charles  Wesley  of  the 
second  part,  and  nine  other  persons  of  the  third  part,  whereby  the 
parties  of  the  first  and  second  parts  conveyed  the  premises  to  the 
parties  of  the  third  part,  to  the  use  of  the  parties  of  the  first  and 
third  parts ;  and  that  a  declaration  of  trust  dated  the  8th  of  May, 
1782,  was  made  between  the  same  parties,  whereby  after  reciting 
the  fact  and  object  of  the  original  purchase, — the  conveyances  of 
1751  and  1782, — that  by  reason  of  the  increase  of  members  and 
hearers  the  said  preaching-house  had  become  insufficient,  and  that 
the  members  of  the  society,  as  well  as  the  parties  to  this  declara- 
tion, had  agreed  to  rebuild  and  enlarge  it,  and  that  over  and  above 
the  spontaneous  contributions,  8502.  would  be  wanted  to  defray  the 
expense,  which  the  parties  had  agreed  to  advance  upon  the  credit 
of  the  rents  and  profits  to  arise  from  the  pews  and  seats, — It  was 
declared,  that  the  premises  were  limited  to  the  parties  of  the  first 
and  third  parts,  as  concerning  the  messuage  or  tenement  with  the 
stable,  hayloft,  shed,  yard,  garden,  croft  and  other  conveniences  then 
in  the  occupation  of  John  Shaw,  upon  trust  that  the  trustees  and  the 
survivors  of  them,  and  the  trustees  for  the  time  being,  to  be  appointed 
in  manner  thereinafter  mentioned,  should  permit  the  said  John 
Wesley  and  such  other  persons  as  he  should  from  time  to  time 
appoint  during  his  natural  life,  to  have  and  enjoy  the  free  use  and 
benefit  of  the  said  premises, — that  the  said  John  Wesley  and  such 
other  persons  as  he  should  appoint  might  therein  preach   and 
expound  God's  Holy  Word ;  subject,  nevertheless,  to  the  declaration 
or  agreement  therein  inserted  concerning  the  receipt  and  applica- 
tion of  the  rents  and  profits  to  arise  from  the  pews  or  *seat8  in  the       [  'sue  ] 
preaching-house  so  to  be  rebuilt  and  enlarged  as  aforesaid;  and 
after  his  decease,  upon  trust,  that  the  trustees  for  the  time  being, 
should  permit  the  said  Charles  Wesley,  and  such  persons  as  he 
should  from  time  to  time  appoint  during  his  life,  to  have  and  enjoy 
the  said  premises  for  the  purposes  aforesaid  ;  subject,  nevertheless, 
to  such  declaration  or  agreement  concerning  the  pews  or  seats  as 
aforesaid;   and,  from  and  immediately  after  the  decease  of   the 
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A.-G.  survivor  of  them  the  said  John  Wesley  and  Charles  Wesley,  upon 
Clapham.  trust  that  the  trustees  for  the  time  being  should  from  time  to  time, 
and  at  all  times  for  ever  thereafter,  permit  and  suffer  the  said 
premises  to  be  held  and  enjoyed  for  the  purposes  aforesaid,  by  such 
persons  as  should  successively  be  chosen  and  appointed  to  preach  in 
the  said  house  by  the  trustees  of  the  premises  for  the  time  being ; 
and  such  members  of  the  said  society  as  had  been  class-leaders  for 
three  years  at  least  within  any  of  the  circumjacent  villages  of 
Birstal,  Great  Gomersal,  Little  Gomersal,  Birkenshaw,  Adwalton, 
Drighlington,  Batley,  Carlinghow  and  Heckmondwike,  or  the  major 
part  of  such  trustees  and  class-leaders.  And  it  was  thereby  provided, 
that  the  said  persons  should  preach  no  other  doctrine  than  was  con- 
tained in  Mr.  Wesley's  Notes  upon  the  Old  and  New  Testament. 
And  also,  that  they  should  preach  in  the  said  house  twice  every 
Sunday,  and  at  least  one  evening  in  every  week ;  and  also,  that 
from  and  after  the  decease  of  the  survivor  of  them  the  said  John 
Wesley  and  Charles  Wesley,  every  person  who  should  be  so  appointed 
to  preach  in  the  said  house,  should  hold  and  enjoy  the  said  premises 
and  exercise  the  function  or  office  of  a  preacher  or  pastor  there,  only 
during  tlie  good  will  and  pleasure  of  the  major  part  of  such  trustees 
and  class-leaders  as  aforesaid  ;  and  that  it  should  be  lawful  for  the 
major  part  of  such  trustees  and  class-leaders  to  deprive,  remove  or 
[  *597  ]  suspend  the  preachers  or  pastors  of  the  said  society  *for  the  time 
being,  at  their  free  will  and  pleasure  ;  and  to  substitute  and  appoint 
other  preachers  or  pastors,  in  the  place  of  him  or  them  so  deprived, 
removed  or  suspended.  «  *  * 
[  602  ]  The  information  stated  [various  further  purchases  in  1809,  1812, 

and  1848  by  the  society  at  Birstal  of  pieces  of  land  adjoining  the 
meeting  house  as  additions  thereto  and  various  appointments  of 
new  trustees  which  are  sufficiently  stated  in  the  judgment,  j>os^ 
pp.  807,  808]. 

The  information  then  stated  the  deed-poll  of  the  28th  of  February, 
1784,  executed  by  John  Wesley,  whereby  he  settled  the  regulations 
and  powers  of  the  "  Conference  "  declaring  the  persons  being  100  in 
number  of  whom  it  was  to  consist,  that  Iheii*  meetings  should  be 
annual  and  the  act  of  their  majority  to  be  binding,  that  vacancies 
should  be  supplied  and  officers  be  chosen  by  the  Conference,  that 
they  might  admit  into  or  expel  persons  from  connexion  with  their 
body  or  admit  persons  upon  trial  to  be  preachers  and  expounders 
of  God's  Holy  Word,  that  they  should  not  appoint  any  person  to  the 
use  and  enjoyment  of  any  chapels  belonging  to  the  Methodists  who 
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was  not  either  a  member  of  Conference  or  admitted  into  connexion        a.-G 
with  them,  or  upon  trial,  nor  appoint  any  person  for  more  than     clapham. 
three  years  to  any  chapel  except  ordained  ministers  of  the  Church 
of  England,  and  that  whenever  the  Conference  should  be  reduced  to 
forty  for  three  yearly  assemblies,  or  should  neglect  to  meet  for 
three  years,  its  powers  should  cease  and  the  chapels  *should  vest  in      [  *6^^  ] 
the  trustees  upon  trust  to  appoint  preachers  and  to  use  and  enjoy 
the  same  as  to  them  should  seem  proper.     The  information  stated 
that  these  regulations  were  assented  to  by  the  entire  body  of  the 
Methodists,  and  had  since  been  invariably  accepted  and  adhered  to 
by  that  body.     It  stated  also  that  the  supreme  government  of  the 
body  had  vested  in  the  conference  exclusively,  subject  to  the  regula- 
tions in  the  deed-poll  since  the  death  of  John  Wesley  in  1791. 

The  information  then  stated  the  steps  taken  by'the  Conference  to 
perfect  the  organisation  and  secure  the  discipline  of  the  Methodist 
body:  the  constitution  of  districts  in  1791,  under  which  the 
Birstal  circuit  came  within  the  Leeds  district,  and  the  settlement 
of  the  scheme  of  trusts  for  their  meeting-houses  and  other  pro- 
perties in  the  form  expressed  in  the  **  model  deed  *'  of  the  3rd  of 
July,  1832,  the  adoption  of  which  was  recommended  by  the  Con- 
ference to  the  connexion  at  large  (l).     *     *     * 

The  information  averred  that  the  declarations  of  trust  of  the  [  604  | 
properties  acquired  in  1751,  1809  and  1812,  were  none  of  them 
contemporaneous  with  the  acquisition  of  the  property ;  that  the 
declaration  of  1751  was  originally  defective,  and  that  the  lapse  of 
time  and  alteration  of  circumstances  had  rendered  it  inappropriate, 
and  that  the  declarations  of  1835  and  1843  were  also  defective  and 
inappropriate ;  that  the  paramount  intention  of  the  purchasers  of 
1751  was,  that  the  property  should  be  held  by  the  trustees  for  a 
meeting-house  in  accordance  with  the  constitution  of  Methodism  ; 
and  that  the  paramount  intention  of  those  who  acquired  the  other 
premises  subsequently  was,  that  they  should  be  held  and  appro- 
priated upon  trusts  ancillary  to  the  chapel  trust  and  in  accordance 
with  the  constitution  of  Methodism,  having  regard  to  the  different 
natures  of  the  properties.  The  information  stated  that,  with  the 
consent  of  the  trustees,  the  society  at  Birstal,  and  the  preachers  or 
ministers,  stewards,  class-leaders  and  other  officers  thereof  had 
always  had  and  enjoyed  the  actual  occupation  of  the  premises,  in 
conformity  with  the  original   intentions  and  the  constitution   of 

(1)  This  model  deed  is  more  partiou-  Hardy  in  89  E.  R.,  see  pp.  110  et  seq, 
larly  stated  in  the  report  of  J,'G,  v,      —0,  A.  S, 


802  1854.    CH.    4  D.  M.  &  G.  604—606.  [r.r. 

A..0.  Methodism,  which  had  in  some  respects  led  to  acts  not  apparently 
Clapham.  pi*ovided  for  by  the  declarations  of  trust ;  tbat  it  was  not  in  accord- 
ance with  the  constitution  of  Methodism  that  the  appointment  or 
removal  of  the  preachers  or  ministers  of  a  chapel  should  belong 
to  the  trustees;  that  the  entire  control  over  the  stationing  and 
removal  of  preachers  or  ministers  was  inherent  in  the  Conference  ; 
that  it  was  not  possible  to  obtain  the  services  of  preachers  or 
ministers  belonging   to   the  Methodist    body    otherwise   than   in 

[  ♦eofj  ]  accordance  with  the  provisions  of  the  *deed-poll ;  and  that  the 
trustees  had  never  appointed  or  removed  any  of  such  preachers  or 
ministers.     *     *     * 

The  information,  after  stating  a  resolution  which  the  trustees 
had  made  in  1840  for  the  appointment  of  some  new  trustees  and 
the  settlement  of  the  chapel  affairs  upon  the  Conference  plan, 
stated  that  there  were  now  four  vacancies  in  the  trusteeship  ;  that 
five  of  the  defendants,  J.  Fawcett,  D.  Hopkinson,  A.  Livesey, 
B.  Sands  and  W.  Burrell,  had  ceased  to  be  members  of  the  Metho- 
dist body  and  had  joined  some  other  religious  communions ;  that 
they  ought  to  be  removed  from  being  trustees,  and  that  new  trustees 
should  be  appointed.  And  the  information  averred  that  the  Con- 
ference was  sufficiently  represented  in  the  suit  by  the  defendants  the 
Rev.  John  Scott,  the  president,  and  the  Rev.  J.  Farrer,  the  secretary. 
The  information  prayed  that  it  might  be  declared  that  the  meet- 
ing or  preaching-house,  chapel,  lands  and  premises  comprised  in 
the  deed  of  1751  were  acquired  by  the  original  trustees,  subject  to 
trusts  appropriating  the  same  as  a  place  of  religious  worship  for 

[  *606  ]  the  people  called  *Methodists  in  the  connexion  of  the  late  John 
Wesley,  and  to  be  used  in  accordance  with  the  religious  constitution 
of  the  said  people ;  and  that  it  might  be  declared  that  the  buildings, 
lands  and  premises  comprised  in  the  deeds  of  1809,  1812  and  1848 
respectively,  were  acquired  by  the  trustees  subject  to  trusts  appro- 
priating the  same  for  purposes  corresponding  with  or  auxiliary  to 
the  purposes  for  which  the  premises  comprised  in  the  deed  of  1751 
were  then  applicable  ;  and  that  it  might  be  declared  that  the  deeds 
of  1751,  1809,  1812  and  1843,  did  not  sufficiently  declare  or 
adequately  provide  for  the  objects  of  the  foundations,  and  that  the 
trust  premises  ought  henceforth  to  be  held  and  appropriated  by  the 
trustees  thereof  for  the  time  being,  upon  such  scheme  of  trusts  as 
would  best  effectuate  the  object  of  the  foundations,  regard  being  had 
to  the  existing  circumstances  of  the  case.  That,  if  the  Court  should 
think  proper,  the  five  defendants  who  had  ceased  to  be  members  of 
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the  Methodist  body  might  be  removed  from  being  trustees,  and  that  a.-G. 
new  trustees  might  be  appointed  to  supply  the  existing  vacancies  clap'ham. 
and  any  other  vacancies  occasioned  by  the  decree  ;  and  that,  if  it 
should  appear  to  the  Court  that  the  "  model  deed  *'  of  1882  con- 
tained a  fit  and  proper  scheme  of  trusts  for  carrying  the  objects 
of  the  aforesaid  foundations  into  effect,  regard  being  had  to  any 
declarations  the  Court  might  make  on  the  subject,  and  regard  being 
also  had  to  the  existing  circumstances  of  the  case,  then  that  the 
trust  properties  might  be  vested  in  the  continuing  and  new  trustees, 
upon  the  trusts  of  the  said  *^  model  deed ;  "  or,  if  the  Court  did  not 
approve  of  the  "  model  deed,"  then  that  the  Court  might  approve 
and  settle  a  scheme  of  trusts  fit  and  proper  for  carrying  the  objects 
of  the  foundation  into  effect,  and  that  the  trust  properties  might  be 
vested  upon  the  trusts  embodied  in  such  scheme. 

When  the  cause  came  on  to  be  heard  before  the  Vice-Chancellor  [  607  ] 
Wood,  the  defendants  J.  Fawcett,  D.  Hopkinson,  A.  Livesey, 
B.  Sands  and  W.  Burrell,  five  of  the  trustees  of  the  chapel,  who 
dissented  from  the  views  of  the  relators,  appeared  and  opposed  the 
relief  sought  by  the  information.  The  Yice-Changellob,  however, 
being  of  opinion  that  the  relators  were  entitled  to  a  declaration 
establishing  the  right  of  the  Conference  to  appoint  the  preachers 
to  the  chapel  in  question,  made  the  following  decree :  **  1.  It 
appearing  to  the  Court  that,  at  the  date  of  the  indenture  of  the 
8rd  day  of  December,  17ol,  in  the  information  filed  in  this  cause 
mentioned,  the  building  called  ^  The  new  meeting-house '  therein 
mentioned,  situate  at  Birstal  in  the  county  of  York,  was  erected  by 
and  for  the  use  of  the  society  originally  formed  under  the  ministry 
of  John  Nelson  in  the  said  information  mentioned  ;  and  that,  at  the 
date  of  the  said  indenture,  such  society  had  been  united  to  and 
formed  part  of  a  larger  association  organised  by  the  Rev.  John 
Wesley,  and  by  him  styled  *  The  people  called  Methodists ; '  and 
that  such  larger  association  consisted  of  societies,  several  of  which 
were  respectively  united  together  in  circuits ;  and  that,  for  each  of 
such  circuits,  travelling  preachers  were  from  time  to  time  appointed 
to  minister  in  the  chapels  of  the  circuit  by  the  said  John  Wesley, 
with  the  advice  of  certain  preachers  called  together  by  him  to  a 
yearly  Conference,  one  of  which  preachers  was  styled  '  The  Assis- 
tant,' and  was  appointed  to  take  charge  of  the  societies  in  the 
circuit  and  of  the  other  preachers  therem,  and  that  such  travelling 
preachers  alone  performed  the  regular  ministrations  and  services  in 
the  several  chapels  of  the  circuit ;  and  it  further  appearing  that,  at 
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A.-G.  ^lethodism,  which  had  in  some  respects  led  to  acts  not  apparently 
Clapham.  pi'ovided  for  by  the  declarations  of  trust ;  that  it  was  not  in  accord- 
ance with  the  constitution  of  Methodism  that  the  appointment  or 
removal  of  the  preachers  or  ministers  of  a  chapel  should  belong 
to  the  trustees;  that  the  enth*e  control  over  the  stationing  and 
removal  of  preachers  or  ministers  was  inherent  in  the  Conference  ; 
that  it  was  not  possible  to  obtain  the  services  of  preachers  or 
ministers  belonging   to  the  Methodist    body    otherwise  than  in 

[  ♦eos  ]  accordance  with  the  provisions  of  the  *deed-poll ;  and  that  the 
trustees  had  never  appointed  or  removed  any  of  such  preachers  or 
ministers.     *     *     * 

The  information,  after  stating  a  resolution  which  the  trustees 
had  made  in  1840  for  the  appointment  of  some  new  trustees  and 
the  settlement  of  the  chapel  affairs  upon  the  Conference  plan, 
stated  that  there  were  now  four  vacancies  in  the  trusteeship  ;  that 
five  of  the  defendants,  J.  Fawcett,  D.  Hopkinson,  A.  Livesey, 
B.  Sands  and  W.  Burrell,  had  ceased  to  be  members  of  the  Metho- 
dist body  and  bad  joined  some  other  religious  communions ;  that 
they  ought  to  be  removed  from  being  trustees,  and  that  new  trustees 
should  be  appointed.  And  the  information  averred  that  the  Con- 
ference was  sufficiently  represented  in  the  suit  by  the  defendants  the 
Rev.  John  Scott,  the  president,  and  the  Rev.  J.  Farrer,  the  secretary. 
The  information  prayed  that  it  might  be  declared  that  the  meet- 
ing or  preaching-house,  chapel,  lands  and  premises  comprised  in 
the  deed  of  1751  were  acquired  by  the  original  trustees,  subject  to 
trusts  appropriating  the  same  as  a  place  of  religious  worship  for 

[  *606  ]  the  people  called  *Methodists  in  the  connexion  of  the  late  John 
Wesley,  and  to  be  used  in  accordance  with  the  religious  constitution 
of  the  said  people ;  and  that  it  might  be  declared  that  the  buildings, 
lands  and  premises  comprised  in  the  deeds  of  1809,  1812  and  1848 
respectively,  were  acquired  by  the  trustees  subject  to  trusts  appro- 
priating the  same  for  purposes  corresponding  with  or  auxiliary  to 
the  purposes  for  which  the  premises  comprised  in  the  deed  of  1751 
were  then  applicable  ;  and  that  it  might  be  declared  that  the  deeds 
of  1751,  1809,  1812  and  1848,  did  not  sufficiently  declare  or 
adequately  provide  for  the  objects  of  the  foundations,  and  that  the 
trust  premises  ought  henceforth  to  be  held  and  appropriated  by  the 
trustees  thereof  for  the  time  being,  upon  such  scheme  of  trusts  as 
would  best  effectuate  the  object  of  the  foundations,  regard  being  bad 
to  the  existing  circumstances  of  the  case.  That,  if  the  Court:  should 
think  proper,  the  five  defendants  who  had  ceased  to  be  members  of 
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the  Methodist  body  might  be  removed  from  being  trustees,  and  that  a.-Q. 
new  trustees  might  be  appointed  to  supply  the  existing  vacancies  clapham. 
and  any  other  vacancies  occasioned  by  the  decree  ;  and  that,  if  it 
should  appear  to  the  Court  that  the  **  model  deed  "  of  1832  con- 
tained a  fit  and  proper  scheme  of  trusts  for  carrying  the  objects 
of  the  aforesaid  foundations  into  effect,  regard  being  had  to  any 
declarations  the  Court  might  make  on  the  subject,  and  regard  being 
also  had  to  the  existing  circumstances  of  the  case,  then  that  the 
trust  properties  might  be  vested  in  the  continuing  and  new  trustees, 
upon  the  trusts  of  the  said  ''  model  deed ;  "  or,  if  the  Court  did  not 
approve  of  the  ^'  model  deed,"  then  that  the  Court  might  approve 
and  settle  a  scheme  of  trusts  fit  and  proper  for  carrying  the  objects 
of  the  foundation  into  effect,  and  that  the  trust  properties  might  be 
vested  upon  the  trusts  embodied  in  such  scheme. 

When  the  cause  came  on  to  be  heard  before  the  Vice- Chancellor  [  607  ] 
Wood,  the  defendants  J.  Fawcett,  D.  Hopkinson,  A.  Livesey, 
B.  Sands  and  W.  Burrell,  five  of  the  trustees  of  the  chapel,  who 
dissented  from  the  views  of  the  relators,  appeared  and  opposed  the 
relief  sought  by  the  information.  The  Vicb-Chanobllor,  however, 
being  of  opinion  that  the  relators  were  entitled  to  a  declaration 
establishing  the  right  of  the  Conference  to  appoint  the  preachers 
to  the  chapel  in  question,  made  the  following  decree :  "  1.  It 
appearing  to  the  Court  that,  at  the  date  of  the  indenture  of  the 
8rd  day  of  December,  17ol,  in  the  information  filed  in  this  cause 
mentioned,  the  building  called  '  The  new  meeting-house '  therein 
mentioned,  situate  at  Birstal  in  the  county  of  York,  was  erected  by 
and  for  the  use  of  the  society  originally  formed  under  the  ministry 
of  John  Nelson  in  the  said  information  mentioned  ;  and  that,  at  the 
date  of  the  said  indenture,  such  society  had  been  united  to  and 
formed  part  of  a  larger  association  organised  by  the  Bev.  John 
Wesley,  and  by  him  styled  *  The  people  called  Methodists ; '  and 
that  such  larger  association  consisted  of  societies,  several  of  which 
were  respectively  united  together  in  circuits  ;  and  that,  for  each  of 
such  circuits,  travelling  preachers  were  from  time  to  time  appointed 
to  minister  in  the  chapels  of  the  circuit  by  the  said  John  Wesley, 
with  the  advice  of  certain  preachers  called  together  by  him  to  a 
yearly  Conference,  one  of  which  preachers  was  styled  '  The  Assis- 
tant,' and  was  appointed  to  take  charge  of  the  societies  in  the 
circuit  and  of  the  other  preachers  therein,  and  that  such  travelling 
preachers  alone  performed  the  regular  ministrations  and  services  in 
the  several  chapels  of  the  circuit ;  and  it  further  appearing  that,  at 
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A.-G.  the  date  of  the  said  indenture,  the  said  society  at  Birstal  was  united 
clapham.  with  several  other  societies  in  a  circuit  called  the  Birstal  circuit. 
[  ♦608  ]  2.  This  Court  doth  declare,  that  the  said  meeting-house  *or  chapel 
and  premises  in  the  said  indenture  mentioned  were  intended  and 
ought  at  all  times  to  be  used,  occupied  and  enjoyed  as  a  place  of 
religious  worship  for  the  said  society  at  Birstal  of  the  said  people 
called  Methodists,  and  for  such  other  services  and  meetings  as  may 
be  duly  held  therein,  in  accordance  with  the  rules  and  regulations 
of  the  said  people  called  Methodists.  8.  And  doth  declare  that, 
according  to  the  true  intent  and  meaning  of  the  said  indenture,  the 
preacher  or  minister  therein  referred  to  and  directed  to  be  appointed 
as  therein  mentioned,  was  intended  to  be  and  ought  at  all  times  to 
be  one  of  the  preachers  of  the  circuit  of  which  the  said  society  at 
Birstal  may  form  a  part.  4.  And  it  further  appearing  to  the  Court 
that  the  said  circuit  preachers,  and  in  particular  those  of  the  Birstal 
circuit,  were,  at  and  before  the  date  of  the  said  indenture  and  at 
all  times  thereafter  during  the  lifetime  of  the  said  John  Wesley, 
appointed  either  by  the  said  John  Wesley  with  the  advice  of  the 
said  Conference,  presided  over  by  the  said  John  Wesley ;  and  that 
during  the  lifetime  of  the  said  John  Wesley  the  members  of  such 
Conference  were  defined,  and  the  mode  of  continuing  the  same 
regulated  by  a  certain  deed-poll,  dated  the  28th  day  of  February, 
1784 ;  and  that,  since  the  death  of  the  said  John  Wesley,  the 
appointment  of  all  the  circuit  preachers,  and  in  particular  of  the 
preachers  in  the  said  Birstal  circuit,  has  been  made,  and  that 
according  to  the  rules  and  regulations  of  the  said  people  called 
Methodists  such  appointment  ought  to  be  made,  by  the  said  Con- 
ference only.  5.  This  Court  doth  declare  that  the  trusts  contained 
in  the  said  indenture  with  reference  to  the  appointment  of  a  preacher 
in  the  said  chapel,  after  the  decease  of  the  survivor  of  John  AVesley, 
Charles  W^esley  and  William  Grimshaw,  therein  mentioned,  by  the 
major  part  of  the  trustees  for  the  time  being  of  the  said  indenture, 
[  *^'09  ]  cannot  *be  carried  into  effect  consistently  with  the  due  appointment 
of  such  preacher  or  minister  as  by  the  said  indenture  was  intended 
to  be  provided  for  the  said  chapel ;  and  that  the  said  trust  premises 
ought  at  all  times  to  be  held  by  the  trustees  for  the  time  being, 
acting  under  the  said  indenture,  upon  trust  to  permit  and  suffer 
such  persons,  being  preachers  or  ministers  of  the  Birstal  circuit,  or 
of  the  circuit  of  which  the  said  society  at  Birstal  may  for  the  time 
being  form  part,  as  shall  from  time  to  time  be  duly  appointed  by 
the  setid  Conference  fpr  that  purpose,  to  have  md  enjoy  the  free 
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use  and  benefit  of  the  said  trust  premises  in  accordance  with  the  a.>g. 
trusts  hereby  declared ;  and  also  to  permit  such  services  and  meet-  clapham. 
ings  to  be  performed  and  held  therein,  and  by  such  person  or 
persons,  and  in  such  manner  as  shall  be  in  accordance  with  the 
rules  and  regulations  of  the  said  people  called  Methodists.  6.  And 
doth  declare  that  the  indenture  of  the  8th  day  of  May,  1782,  in  the 
said  information  mentioned,  so  far  as  it  purports  in  any  way  to 
vary  the  trusts  in  the  said  indenture  of  the  8rd  day  of  December, 
1751,  contained,  with  reference  to  the  nomination  and  appointment 
of  trustees  under  such  indenture,  or  with  reference  to  the  nomina- 
tion and  appointment  of  a  minister  or  preacher,  and  so  far  as  it 
purports  to  confer  on  the  persons  therein  named  or  described  the 
power  of  removing  or  suspending  any  preacher  or  minister,  or 
otherwise  to  subject  the  premises  therein  comprised  to  any  trusts 
which  are  inconsistent  with  the  rules  and  regulations  of  the  said 
people  called  Methodists,  is  void  and  of  no  effect." 

The  decree  proceeded  to  deal  in  like  manner  with  the  deeds  of 
1809,  1812  and  1848.  It  did  not  remove  the  five  defendants  who 
opposed  the  views  of  the  relators,  and  it  gave  all  parties  their  costs 
of  the  suit,  to  be  raised  by  sale  or  mortgage  of  the  trust  premises. 

The  five  defendants,  who  opposed  the  views  of  the  relators,  now       [  ^^^  ] 
appealed  to  the  Lord  Chancellor. 

*  *  It  was  in  evidence,  that  in  the  Minutes  of  Conference  of 
the  year  1749,  when  questions  had  arisen  as  to  the  proper  mode  of 
settling  the  chapels  intended  to  be  appropriated  to  the  Methodist 
body,  a  form  of  a  deed  prepared  under  the  sanction  of  John  Wesley 
was  given,  whereby  the  object  might  most  conveniently  be  obtained ; 
audit  appeared  that  the  deed  of  1751,  corresponded  in  almost  every 
particular  with  the  model  deed  of  1749,  with  the  exception  that  in 
the  deed  of  1749,  the  power  of  appointing  preachers  after  the  death 
of  John  and  Charles  Wesley  was  given  to  the  Conference,  while, 
by  the  deed  of  1751,  such  power  was  expressly  conferred  on  the 
trustees  for  the  time  being  of  the  chapel.     *    *    * 

Mr.  Bolt  and  Mr.  Little^  for  the  relators,  in  support  of  the       [  6li  ] 
Vice-chancellor's  decree.    *    *     * 

Mr.  W.  M.  James  appeared  for  the  President  and  Secretary  of       ^  ^^*  - 
the  Conference,  and  for  the  trustees  who  supported  the  views  of  the 
Conference. 

The  Solicitor 'General,  Mr.  Craig  and  Mr.  Cainis,  for  the  defen- 
dants, the  five  trustees,  who  were  the  appellants.     »    *    * 
B  B. — VOL.  cn.  20 
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A.-G.  Mr.  Rolty  in  reply. 

r. 
Clapham. 

[  618  ]  [The  arguments  of  counsel  and  such  of  the  cases  cited  by  them 

as  are  material  for  the  purposes  of  this  report  sufficiently  appear 
from  the  following  judgment :] 

1856.        The  Lord  Chancellor: 

Jan,  15. 

This  was  an    information  at  the   relation  of    two  gentlemen, 

r  619  ]  members  of  the  society  of  Wesleyan  Methodists  at  Birstalin  York- 
shire, its  object  being  to  obtain  the  direction  of  this  Court  as  to 
the  proper  mode  of  administering  certain  of  the  trusts  relating 
to  a  chapel  at  Birstal,  created  by  several  deeds  set  out  in  the 
information. 

The  earliest  deed,  and  that  on  which  in  truth  the  others  depend, 
is  a  deed  dated  the  drd  December,  1751.  (His  Lordship  here  briefly 
stated  that  deed,  and  its  effect,  see  ante,  p.  298,  and  proceeded :) 
That  was  the  original  deed.  It  may  be  taken  as*  established  that, 
from  the  time  of  the  execution  of  this  deed  up  to  the  year  1782,  its 
trusts  were  duly  executed.  Mr.  Wesley  from  time  to  time  appointed 
a  preacher,  who  duly  preached  and  expounded  the  Word  of  God  in 
the  Birstal  chapel  according  to  the  terms  of  the  deed.  In  that  year, 
1782,  nine  of  the  nineteen  trustees  named  in  the  deed  of  1751  had 
died,  and  the  ten  survivors,  by  a  deed  of  bargain  and  sale  enrolled, 
dated  the  7th  May,  1782,  conveyed  the  trust  property  to  ten  new 
trustees,  to  hold  to  them  to  the  use  of  themselves  and  the  nine 
survivors.  John  Wesley  and  Charles  Wesley  are  named  as  con- 
veying parties  with  the  surviving  nine  trustees.  John  Wesley 
executed  the  deed,  but  Charles  Wesley  did  not.  I  may  observe,  in 
passing,  that  the  effect  of  this  deed  was  to  vest  the  legal  estate  in 
the  ten  new  trustees  only,  but  this  is  not  material.  In  almost  all 
these  bargains  and  sales  the  property  was  conveyed  to  persons  to 
the  use  of  them  and  the  old  trustees;  but  I  have  looked  attentively 
at  them  all,  and  probably  it  would  not  have  made  any  cjifferenee,  but 
in  every  case  the  preceding  trustees  had  died,  so.  that  it  was  imma- 
terial whether  the  legal  estate  was  vested  in  the  new  ones  solely  or 
in  the  new  ones  jointly  with  the  preceding  persons, 
r  '620  1  ^^  **^®  ^^^^  ^^y  another  deed  was  executed  by  the  same  *per- 

sons  as  had  executed  the  former,  for  the  purpose  of  declaring  the 
trusts  on  which  the  property  was  to  be  held.  (His  Lordship  here 
stated  the  purport  and  effect  of  this  deed,  see  ante,  p.  299,  and  pro- 
ceeded :)  It  appears,  therefore,  that,  before  the  year  1782,  additional 
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buildings  had  been  erected  on  the  trust  property,  and  that  a  eon-         a.-g. 

siderable  enlargement  of   the  chapel  was  then  contemplated,  to     clapham. 

provide  for  which  a  sum  had  been  raised  by  voluntary  contributions, 

and  farther  sums  were  agreed  to  be  advanced  on  security  of  pew 

rents.    The  declaration  of  trust  provided  for  raising  these  rents  by 

the  trustees  and  for  the  application  of  the  money  to  the  liquidation 

of  the  contemplated  debt  and  the  support  of  the  preacher.    During 

the  life  of  Mr.  John  Wesley,  who  in  fact  survived  his  brother  Charles, 

the  preacher  was  to  be  appointed  by  him,  as  had  been  provided  by 

the  deed  of  1751.    After  his  death  the  appointment  was  to  be  made 

by  the  trustees,  not  alone,  as  had  been  stipulated  by  the  former 

deed,  but  in  conjunction  with  the  class-leaders  of  several  adjoining 

villages  enumerated  in  the  deed. 

The  information  states  that  shortly  after  the  date  of  these  deeds 
the  preaching-house  was  completely  rebuilt.  In  the  years  1809  and 
1812,  two  small  pieces  of  land  adjoining  the  meeting-house,  on  one 
of  which  a  house  had  been  built,  were  duly  conveyed  to  Thomas 
Crowther  and  Amos  Street  and  their  heirs,  and  though  no  decla- 
ration of  trust  was  then  executed  by  them,  it  may  be  taken  as 
established  that  these  conveyances  were  made  in  order  that  the  land 
conveyed  might  be  taken  as  an  addition  to  the  original  property, 
and  for  the  greater  convenience  of  its  occupants.  Before  the  year 
1818,  all  the  original  trustees  of  1751  and  seven  of  the  nine 
additional  trustees  appointed  in  1782  had  died,  so  that  the  whole  of 
the  original  property  had  become  vested  in  the  two  only  surviving 
trustees  of  the  deed  of  1782. 

These  two  surviving  trustees,  by  a  deed  of  bargain  and  sale  [  62i  ] 
enrolled,  dated  the  22nd  January,  1818,  conveyed  to  seventeen  new 
trustees  to  the  use  (as  expressed),  of  themselves  and  such  new 
trustees,  and  by  another  deed  of  the  same  date,  Crowther  and  Street 
conveyed  the  lands  vested  in  them  to  the  use  of  the  same  nineteen 
trustees,  in  whom  the  original  property  then  was  or  was  supposed 
to  be  vested. 

Previously  to  the  year  1885,  nine  of  the  trustees  died,  and  five  of 
the  remaining  ten  were  desirous  of  retiring  from  the  trust,  and 
accordingly,  by  an  indenture  of  bargain  and  sale  enrolled,  dated  the 
7th  September,  1885,  the  ten  surviving  trustees  conveyed  all  the 
trust  premises  to  fourteen  new  trustees  to  the  use  of  themselves 
and  the  five  old  trustees  who  did  not  wish  to  retire  and  their  heirs. 

By  a  declaration  of  trust  dated  on  the  following  day,  namely,  the 
8th  September,  1885|  and  made  by  the  five  continuing  and  the 

20—2 
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A.-G.        fourteen  new  trustees,  it  was  declared  that  the  property  was  to  be 
C'LAPHAM.     ^®'^  upon  trusts  substantially  the  same  as  had  been  declared  by  the 
deed  of  1782,  except  that  one  of  the  villages  the  class-leaders  of  which 
were,  according  to  the  deed  of  1782,  to  concur  with  the  trustees 
in  appointing  the  preacher,  was  omitted  in  the  deed  of  1885.     Nine 
villages  were  named  in  the  former  and  only  eight  in  the  latter  deed. 
By  indenture  of  bargain  and  sale  dated  the  25th  of  April,  1848, 
another  small  piece  of  ground  adjoining  the  chapel  was  conveyed 
to  the  trustees  of  the  deed  of  1885,  or  rather  to  the  seventeen  sur- 
vivors of  them,  for  two  had  died  in  the  meantime,  on  the  trusts 
declared  by  the  deed  of  1886. 
[  *622  ]  In  1846  the  chapel  was  rebuilt  on  an  enlarged  scale,  *and  there  is  a 

debt  of  1,8002.  incurred  in  such  rebuilding,  and  in  former  alterations 
and  repairs  now  charged  on  the  property.  At  or  about  the  time  of 
the  last  alterations  and  rebuilding,  disputes  arose  as  to  the  right  of 
appointing  the  preacher,  the  trustees  or  some  of  them  contending 
that,  under  the  several  deeds  to  which  I  have  referred,  the  right  is 
in  them  either  alone  or  jointly  with  the  class-leaders  of  the  eight 
or  nine  villages  adjoining  Birstal,  whereas  the  relators  and  others 
of  the  trustees  contend  that  the  right  is  not  in  the  trustees,  but  in 
the  body  called  the  Wesleyan  Conference.  That  body  may  be  con- 
sidered as  owing  its  actual  definite  form  and  character  to  a  deed-poll 
under  the  hand  and  seal  of  John  Wesley,  dated  the  28th  February, 
1784,  though  it  had  unquestionably  existed  for  very  many  years  pre- 
viously. That  deed-poll  is  thus  stated  in  the  information.  (His 
Lordship  here  read  the  statement  from  the  information,  see  ante, 
p.  800,  and  observed  :)  On  referring,  however,  to  a  printed  copy  of 
the  deed  itself,  which  is  admitted  to  be  accurate,  I  find  that  the 
information  has  not  given  a  correct  statement,  or  rather  has  not 
given  all  that  is  considered  by  the  appellants  as  material  to  the 
proper  understanding  of  that  deed.  (His  Lordship  here  referred  to 
the  recitals  that  divers  buildings  called  chapels  had  been  given  and 
conveyed  by  John  Wesley,  to  certain  persons  and  their  heirs  on 
trudt  that,  ''  the  trustees  should  permit  and  suffer  John  Wesley  and 
such  persons  as  he  should  appoint  during  bis  life  to  have  and  enjoy 
the  free  use  and  benefit  of  the  premises  to  expound  God's  Holy 
Word  therein,  and  then  after  his  death  that  they  should  in  like 
manner  permit  and  suffer  Charles  AVesley  his  brother  or  such 
persons  as  he  should  appoint,  and  after  the  decease  of  the  survivor 
of  them  John  Wesley  and  Charles  Wesley,  (the  third  gentleman 
Grimshaw,  it  may  be  remarked,  had  died  previously  to  this  time,) 
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then  on  tlie  further  trust  that  the  trustees  and  the  survivors  of  A.-G. 
them  their  heirs  and  assigns  *in  the  trusts  for  the  time  being  ilapham. 
shoald  permit  and  suffer  such  persons  and  for  such  time  and  times  [  *(>23  ] 
as  should  be  appointed  at  the  yearly  Cjuference  of  the  people 
called  Methodists  to  enjoy  the  property,  and  preach  therein.")  That 
was  a  recital  as  to  chapels  which  Mr.  Wesley  had  himself  given  for 
these  purposes.  The  next  recital  is — **  And  whereas  divers  persons 
have  in  like  manner  given  or  conveyed  many  chapels  on  the  same 
trusts,  and  for  rendering  effectual  the  trusls  created  by  the  said 
several  gifts  or  conveyances,  and  that  no  doubt  or  litigation  may 
arise  with  respect  unto  the  same  or  the  interpretation  or  true 
meaning  thereof,  it  has  been  thought  expedient  by  the  said  John 
Wesley,  on  behalf  of  himself  as  donor  of  the  said  chapels  with  the 
messuages,  dwelling-houses  or  appurtenances  before  mentioned, 
as  of  the  donors  of  the  said  other  chapels  wiih  the  messuages, 
dwelling-houses  or  appurtenances  to  the  same  belonging,  given  or 
conveyed  to  the  like  uses  and  trusts,  to  explain  the  words  '  yearly 
Conference  of  the  people  called  Methodists,'  contained  in  all  the 
said  trust  deeds  and  to  declare  what  persons  are  members  of  the 
said  Conference.'*  Then  it  goes  on  and  declares  that ''  this  Con- 
ference hath  always  heretofore  consisted  of  the  preachers  and 
expounders  of  God's  Holy  Word,  commonly  called  Methodist 
preachers,  in  connexion  with  and  under  the  care  of  the  said  John 
Wesley,  whom  he  hath  thought  expedient  year  after  year  to  summon 
to  meet  him  in  one  or  other  of  the  said  places  of  London,  Bristol 
or  Leeds,  to  advise  with  them  for  the  promotion  of  the  Gospel  of 
Christ  to  appoint  the  said  persons,"  &c.  Then  it  declares  who  are 
the  present  members  of  the  Conference,  and  the  mode  in  which  that 
body  is  to  be  kept  up  for  the  future.  The  distinction  between  the 
deed  itself  and  the  statement  of  it  in  the  information  being  that, 
by  the  deed  itself,  it  appears  that  this  definition  of  the  persons  who 
were  to  constitute  the  body  called  the  Conference  was  made  with 
reference  to  those  chapels  *only  in  which  after  the  death  of  John  [  •^24  ] 
Wesley  the  appointment  was  to  rest  with  them.  In  truth  for  any 
other  purpose  it  does  not  seem  material  that  such  a  deed  should 
have  been  executed.  The  litigation  and  doubt  which  it  was  the 
object  of  Mr.  Wesley  to  prevent  was  a  litigation  and  doubt  as  to 
who  were  to  be  the  persons  actually  entitled  to  appoint  to  these 
chapels  after  his  death,  when  the  appointment  had  been  vested  in 
a  body  called  the  Conference.  That  was  what  was  put  forward  on 
the  part  of  the  defendants  who  have  appealed. 


810  1856.    CH.    4  D.  M.  &  G.  624—625.  [r.r. 

A.-(}.  The  relators  contend  that,  looking  to  the  history  of  this  chapel, 

c'LAPUAM.  its  original  connexion  with  John  Wesley,  and  the  manifest  object 
of  its  founders,  the  appointment  of  the  preachers  must  rest  with 
the  Conference,  for  that  a  right  of  appointing  pi-eachers  in  any 
other  body  would  be  inconsistent  with,  and  subversive  of,  the  whole 
principle  of  the  Methodist  connexion,  and  the  main  object  of  the 
present  information  is  to  establish  this  right  in  the  Conference.  It 
states  the  original  deed  of  1751,  and  the  subsequent  deeds  relating 
to  the  chapel  and  the  other  trust  property,  and  also  the  deed-poll  of 
1784,  by  which  the  Conference  was  organized,  and  the  three  first 
paragraphs  of  the  prayer  are  as  follows :  (His  Lordship  read  them, 
see  ante,  p.  302.) 

The  point  for  decision  is,  whether,  the  relators  have  established 
a  title  to  this  relief.  That  they  are  not  entitled  to  what  they  ask, 
on  the  face  of  the  deeds  themselves,  is  quite  certain.  The  pro- 
vision as  to  the  appointment  of  preachers  after  the  death  of  John 
Wesley,  Charles  Wesley  and  William  Grimshaw,  i.e.  after  the 
death  of  John  Wesley,  for  he  was  the  survivor,  is  perfectly  clear. 
There  is  a  variance  between  the  original  deed  of  1751,  and  the 
subsequent  deeds  of  1782  and  1885,  the  former  having  vested  the 
[  *625  ]  appointment  in  the  trustees  *alone,  the  latter  in  them  together  with 
the  class-leaders  of  some  parishes  or  villages  near  Birstal ;  and 
again,  there  is  a  variance  between  the  two  latter  deeds,  for  one  of 
the  villages  named  in  the  deed  of  1782  is  not  named  in  that  of 
1885 ;  but  on  no  possible  construction  of  any  of  the  deeds  could  it  be 
contended,  that  under  them  the  Conference  had  any  title  whatever. 

Indeed  this  was  not  disputed ;  but  it  was  argued,  that  either  the 
original  deed  must  be  corrected  as  not  correctly  representing  the 
intentions  of  its  framers;  or,  if  this  cannot  be  done,  then,  that 
looking  to  all  the  evidence  in  the  cause  it  is  plain,  that  the  deed 
does  not  adequately  provide  for  the  object  which  the  founders  of  the 
charity  had  in  view,  and  so  that  relief  must  be  given  in  spite  of  the 
deed,  in  order  to  carry  into  effect  the  paramount  object  of  the 
founders  not  fully  accomplished  by  the  deed. 

On  the  first  point,  that  the  Court  ought  to  correct  the  deed,  or 
to  act  on  it  as  if  corrected,  I  need  hardly  say  much.  The  pro- 
position, though  made,  was  but  feebly  insisted  on.  Indeed,  it  must 
have  been  felt  to  be  untenable.  The  argument  was,  that  the 
parties  competent  to  declare  the  trusts  were  not  the  trustees,  but 
those  who  subscribed  the  funds  by  which  the  property  was  pur- 
chased.   But,  in  the  first  place,  I  can  discover  no  evidence  showing 
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conclusively,  that  the  whole  of  the  money  was  not  subscribed  by  a.-g. 
the  nineteen  persons  to  whom  the  property  was  originally  conveyed,  clapham. 
Even  if  the  contrary  of  this  were  shown,  and  it  were  made  out  by 
sufficient  proof  according  to  what  is  certainly  the  great  probability 
of  the  case,  that  other  persons  besides  the  nineteen  bargainees 
named  in  the  deed  of  1751  had  contributed  to  the  purchase,  still  I 
think  it  must,  in  the  absence  of  proof  to  the  contrary,  be  taken  for 
granted,  that  those  other  persons  either  knew  and  approved  of  the 
trusts  actually  ^declared,  or  else  were  content  to  delegate  to  the  [  *G26  1 
trustees  the  power  and  duty  of  declaring  them.  I  agree  with  the 
Vice-Chan cellor  Wood  in  his  observations  on  this  part  of  the  case. 
Where  a  fund  is  raised  for  a  charitable  purpose  like  that  of  found- 
ing  a  chapel,  and  the  contributors  are  so  numerous  as  to  preclude 
the  possibility  of  their  all  concurring  in  any  instrument  declaring 
the  trusts,  but  such  a  declaration  is  made  by  the  persons  in  whom 
the  property  is  vested,  at  or  about  the  time  when  the  sums  have  been 
raised,  that  declaration  may  reasonably  be  taken  j)rima  facie  as  a 
true  exposition  of  the  minds  of  the  contributors.  The  presumption 
is,  that  the  trusts  declared  were  those  which  the  contributors 
intended.  It  would  be  open  to  them,  if  the  trusts  were  not  so 
framed  as  to  effect  the  object  they  had  in  view,  to  take  steps  for 
getting  any  error  corrected.  If  no  such  steps  are  taken,  it  must  be 
assumed  that  the  instrument  declaring  the  trusts  fairly  embodies 
the  intentions  of  the  contributors.  The  present  information  must, 
therefore,  be  disposed  of  on  the  assumption,  that  the  deed  of  1751 
was  such  as  the  founders  of  this  charity  meant  it  to  be. 

Starting,  however,  from  that  as  an  admitted  proposition  the 
relators  contend,  they  have  shown  by  a  great  body  of  parol  evidence 
relating  partly  to  the  rise,  progress  and  final  establishment  of  the 
Methodist  body,  and  partly,  to  the  circumstances  connected  with 
the  foundation  of  this  chapel,  that  whatever  may  be  the  provisions 
of  the  deed,  the  founders  had  in  view  a  paramount  object,  to  which 
it  must  be  understood  they  meant  the  provisions  of  the  deed,  if 
necessary,  to  give  way.  The  paramount  object  of  those  who  founded 
the  chapel  was,  it  is  said,  to  appropriate  it  as  a  place  of  religious 
worship  for  the  people  called  Methodists  in  the  connexion  of  the 
Rev.  John  Wesley,  to  be  used  in  accordance  with  the  religious  con- 
stitution of  the  said  people.  It  is  further  said,  to  be  inconsistent 
♦with  that  constitution,  that  the  preacher  should  be  appointed  by  [  *627  J 
any  other  authority  than  that  of  the  Conference ;  and,  therefore,  the 
provision  in  the  deed  of  1751,  vesting  the  power  of  appointment 
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A.  Q.  in  the  trustees,  must  be  rejected  as  being  inconsistent  with  the 
Clapham.  great  primary  object  of  the  founders.  This  view  of  the  case  is 
substantially  adopted  by  the  Vice-Chancellor,  as  appears  not  only 
from  the  able  review  of  the  facts  which  are  found  in  his  reported 
judgment,  but  also  from  the  decree  itself,  which  fully  states  the 
ground  on  which  the  relief  is  given.  (His  Lordship  here  read  the 
first  seven  paragraphs  of  the  decree,  see  ante,  p.  803,  and  con- 
tinued.) The  following  declarations  have  reference  to  the  other 
deeds  whereby  the  subsequently  acquired  property  of  the  Birstal 
chapel  was  conveyed  upon  the  same  trusts. 

Now,  speaking  with  all  the  diffidence  which  any  Judge  must 
experience  when  differing  from  the  Vice-Chancellor  Wood  on  any 
point,  and  more  especially  on  one  which  has  evidently  received  so 
much  thought  and  attention  from  him  as  the  present  case,  I  con- 
fess I  do  entertain  a  very  decided  opinion  that  this  is  a  purpose  for 
which  parol  evidence  is  altogether  inadmissible.  In  Lady  Heichy'a 
case,  Shore  v.  Wilson  (i),  and  in  the  later  case  from  Dublin, 
Druvimond  v.  Attorney-General  (2),  parol  evidence  was  received 
only  to  enable  the  Court  to  understand  and  construe  the  deed 
under  which  the  trusts  existed.  The  great  question  in  the  former 
case  was  as  to  what  was  the  sense  in  which  the  words  ''godly 
preachers  of  Christ's  Holy  Gospel*"  were  to  be  understood  in  the 
deed  creating  the  trust ;  and  in  the  latter,  the  question  was  in  like 
manner  as  to  the  meaning  of  the  words  "  Protestant  Dissenters.*' 
In  both  these  cases  the  parol  evidence  was  necessary,  in  order  to 
r  *628  J  enable  the  Court  *rightly  to  understand  the  deed.  Certain  words 
were  used  which  it  was  necessary  to  construe,  and  this  could  not 
be  done  without  admitting  a  great  deal  of  evidence  as  to  the  state 
of  religious  parties  at  the  time  when  the  deeds  were  framed. 
For  such  a  purpose  the  evidence  was  most  reasonable.  It  was  like 
the  evidence  afforded  by  a  dictionary,  which  enables  us  to  trans- 
late a  foreign  language ;  or  a  book  of  science,  which  gives  us  the 
meaning  of  words  of  art.  But  neither  the  authority  of  Lord  Lynd- 
HURST  in  this  Court,  nor  of  Lord  St.  Leonards  in  Ireland,  nor 
finally,  of  the  House  of  Lords  which  sanctioned  the  admission  of 
such  evidence  in  the  two  cases  I  have  referred  to,  afford  any 
support  whatever  to  its  reception  in  this  case,  where  it  is  looked  to 
not  for  the  purpose  of  enabling  the  Court  better  to  understand  the 
deed ;  but  for  the  purpose  of  proving  that  the  provision  in  the 
deed  giving  the  appointment  of  the  preachers  to  the  trustees, 
(1)  57  R.  E.  2  (9  CI.  &  Fin.  355).  (2)  81  R.  R.  433  (2  H.  K  C.  837). 
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would,   after  the  death  of  Mr.  Wesley,  clash  with   the  general        a.-g. 
system  of  Methodism,  which  it  is  supposed  would  not  have  been     clapham. 
intended  by  the  founders. 

It  was  indeed  argued  on  the  part  of  the  relators,  and  the  argument 
was  to  some  extent  relied  on  by  the  Vice-chancellor  in  his  judg- 
ment, that  parol  evidence  was  necessary  for  explaining  that  part  of 
the  deed  which  relates  to  the  preaching.  The  preachers,  to  be 
from  time  to  time  appointed,  were  to  preach  and  expound  God's 
Holy  Word  "  in  the  same  manner,  as  near  as  may  be,  as  God's 
Holy  Word  is  now  preached  and  expounded  there."  If  there 
were  now  any  question  as  to  how  God's  Holy  Word  was  preached 
and  expounded  in  the  chapel  in  the  year  1751,  parol  evidence 
would  be  clearly  admissible  for  clearing  up  that  doubt.  But  I 
think  that  passage  merely  refers  to  the  doctrine  inculcated 
and  the  mode  of  inculcating  it.  It  cannot  surely  have  any 
reference  to  the  mode  of  appointing  the  preachers  or  the  per- 
sons by  whom  the  appointment  *was  to  be  made,  considering  [  *c>29  ] 
that  the  provision  is,  that  after  Mr.  Wesley's  death  the  trustees 
shall  appoint  a  fit  person  to  preach  and  expound  in  the  same 
manner  as  near  as  may  be  as  God's  Holy  Word  is  now  preached 
and  expounded.  The  preachers  were  then,  as  appears  from  the 
deed,  appointed  by  Mr.  Wesley.  The  deed  provides  that  he  shall 
continue  to  appoint  them  during  his  life,  but  that  after  his  death 
the  trustees  shall  appoint ;  the  words  which  follow  relate  clearly 
to  the  duties  of  the  preacher  and  not  to  the  mode  of  his  appoint- 
ment, and  I  repeat,  that  for  the  purpose  of  regalating  those  duties, 
by  showing  in  what  manner  God's  Holy  Word  was  preached  in 
1751,  if  that  had  been  a  matter  in  controversy,  parol  evidence 
would  have  been  admissible ;  but  no  question  has  been  raised 
on  that  head,  and  for  no  other  purpose  could  the  evidence  be 
looked  at. 

Having  come  to  a  very  decided  opinion  on  this  point,  I  need  not 
go  at  all  into  the  question  as  to  the  effect  of  the  evidence  if  it  could 
legitimately  be  received.  At  the  same  time  I  perhaps  ought  to 
state  that  the  impression  left  on  my  mind  by  the  evidence  is  far 
from  satisfying  me  that  the  founders  of  this  charity  did  really 
intend,  in  all  circumstances  and  under  all  contingencies,  to  make 
themselves  part  of  what  is  called  the  system  of  Methodism. 

It  appears  from  the  Minutes  of  Conference  of  the  year  1749 
that  at  that  time  a  question  had  arisen  as  to  the  proper  mode  of 
settling  the  chapels  or  preaching-houses  which  it  was  intended  to 
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A.-G.  appropriate  to  the  Methodist  body,  and  for  the  asBistance  of  those 
clapham.  ^bo  might  desire  to  make  any  such  settlement,  a  form  of  deed  is 
given  in  the  Minutes  of  Conference,  whereby  the  object  might  be 
most  conveniently  obtained.  The  great  probability  is,  that  this  form 
thus  promulgated  in  1749  would  be  known  to  those  who  framed 
r  *<>30  ]  the  deed  of  1751,  and  this  probability  *is  strengthened  by  the 
internal  evidence  arising  on  the  face  of  the  deed  itself.  For  com- 
paring it  with  the  form  given  in  the  Minutes  of  Conference,  I  find 
the  two  in  many,  indeed  in  most  particulars,  strikingly  to  corre- 
spond. But  in  the  form  contained  in  the  Minutes  the  power  of 
appointing  preachers  was  given  eventually  to  the  Conference, 
whereas  in  the  deed  of  1751  it  is  given  to  the  trustees.  To  my 
mind  this  leads  almost  irresistibly  to  the  inference  that  the  framers 
of  the  deed  of  1751,  when  they  prepared  it,  had  the  Conference 
form  before  them,  and  followed  it  in  most  of  its  provisions,  but 
that  in  the  clause  relating  to  the  appointment  of  preachers  after 
Mr.  Wesley's  death  they  intentionally  deviated  from  it,  giving  the 
power  to  the  trustees  and  not  to  the  Conference.  I  am  fortified  in 
this  opinion  by  what  occurred  thirty-one  years  afterwards,  namely,  in 
1782,  when  new  trustees  were  appointed.  There  had  been  originally 
nineteen  trustees.  In  1782  the*number  was  reduced  to  ten,  and 
they  appointed  nine  new  trustees.  Mr.  Wesley  himself  was  a  party 
to  this  deed,  and  the  power  of  appointing  preachers  after  his 
death  is  still  reserved  to  the  trustees  as  it  had  been  previously,  save 
only  that  certain  other  local  ofl&cers  of  the  Wesleyan  body  resident 
in  the  neighbourhood  were  associated  with  them.  The  fair  inference 
from  this  is,  that  the  intention  of  excluding  the  Conference,  which 
had  begun  in  1751,  remained  in  full  force  up  to  1782.  The 
alteration  made  by  associating  with  the  trustees  the  class-leaders 
of  some  neighbouring  villages  (whether  valid  or  not  we  need  not 
consider)  certainly  indicates  an  enduring  intention  to  exclude  the 
Conference,  and  so  to  deviate  from  the  model  form  of  settlement 
propounded  in  1749. 

These  considerations  lead  me  to  believe  that  this  Birstal  society 
were  indeed  desirous  of  being  members  of  the  Methodist  body,  but 
that  they  would  not  consent  to  be  so  at  the  expense  of  putting  out 
[  *^'^^  ]  of  their  own  hands  the  *power  of  appointing  their  preachers.  If 
retaining  that  power  they  could  be  members  of  the  Methodist  body 
they  were  ready  and  anxious  to  be  so,  but  if  by  retaining  such  a 
power  they  were  no  longer  Methodists,  then  they  must  cease  to  be 
so.    The  retention  of  that  power  was  from  the  first  made  an 
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essential  part  of  the  trust,  and  I  see  nothing  warranthig  lue  in        A.-c;. 
saying,  even  if  that  were   a  matter  into  which  I  could  lawfully     CLApiiAM. 
inquire,  that  the  connexion  with  Methodism  was  the  paramount 
and  the  power  of  apix)inting  these  preachers  a  secondary  object, 
rather  than  that  the  latter  was  the  primary  and  the  former  the 
secondary  object. 

The  result,  therefore,  is,  that  I  am  unable  to  concur  in  the  view 
of  this  case  taken  by  the  Court  below.  The  decree  pronounced  by 
the  Vice-chancellor  declares  that  the  chapel  in  question  ought  at 
all  times  to  be  used  as  a  place  of  religious  worship  for  the  society 
at  Birstal,  of  the  people  called  Methodists,  in  accordance  with  their 
rules,  and  that,  according  to  the  true  intent  and  meaning  of  the 
indenture  of  1751,  the  preacher  or  minister  therein  directed  to  be 
appointed  was  intended  to  be  at  all  times  one  of  the  preachers  of 
the  circuit  of  which  Birstal  might  form  part.  From  this  declara- 
tion I  feel  bound  to  dissent,  because  I  can  discover  nothing  which 
entitles  me  to  say  that  the  chapel  was  necessarily  to  be  used  as  a 
place  of  religious  worship  for  the  people  called  Methodists,  if  any 
of  the  rules  of  that  body  should  be  inconsistent  with  the  deed  of 
1751,  and  I  cannot  hold  it  to  be  the  true  intent  and  meaning  of 
that  deed  that  the  person  to  be  appointed  to  preach  and  expound 
God's  Holy  Word  in  the  chapel  (the  expression  preacher  or  minister 
used  in  the  decree  is  not  found  in  the  deed)  was  necessarily  to  be 
at  all  times  one  of  the  preachers  of  the  circuit  of  which  Birstal 
might  form  part. 

The  decree  then  declares  further,  that  the  trusts  of  the  deed  of 
1751,  with  reference  to  the  appointment  of  *a  preacher  by  the  [  ^^^2  j 
trustees,  cannot  be  carried  into  efifect,  and  that  the  trust  premises 
ought  to  be  held  by  the  trustees,  on  trust  to  permit  the  free  use 
and  enjoyment  thereof  by  such  persons  being  preachers  or  ministers 
of  the  Birstal  circuit,  as  shall  have  been  duly  appointed  by  the 
conference  for  that  purpose.  My  views,  as  I  have  already  expressed, 
are  inconsistent  with  this  declaration. 

These  declarations  comprise  all  the  questions  which  were  really 
in  controversy  between  the  parties.  The  decree  goes  on,  it  is  true, 
to  appoint  new  trustees  in  the  place  of  some  who  had  died  and  of 
others  who  had  become  disqualified  under  the  deed  of  1751,  by 
removing  to  a  distance  of  above  twelve  miles  from  Birstal ;  but  for 
this  purpose  certainly  no  such  information  as  the  present  was 
necessary.  The  only  substantial  object  of  the  relators  was  to 
obtain  a  decree,  establishing  a  right  in  the  Conference  to  appoint 
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the  preachers.  In  that  they  have,  according  to  my  view  of  the 
case,  failed ;  and  I  feel  bound,  therefore,  to  do  what  I  think  the  Vice- 
Changellor  ought  to  have  done,  namely,  to  dismiss  the  information 
with  costs. 


Before  I  part  with  this  case  (I  have  not  adverted  to  it  in  what  I 
have  written),  I  would  say  that  my  attention  has  been  drawn  to 
some  observations  which  fell  from  me  in  the  case  of  The  Attorney- 
General  v.  Hardy  (0,  as  to  what  the  Court  would  do  in  the  case  of 
appointing  new  trustees,  and  as  to  whether  it  would  dismiss 
trustees  who,  although  they  had  not  misconducted  themselves,  had 
nevertheless  shown  themselves  not  to  sympathise  with  the  body  for 
whom  they  were  trustees.  I  extremely  doubt  whether  I  did  not 
there  go  too  far ;  what  I  said  was  merely  an  obiter  dictum,  and  I 
wish  not  to  let  this  case  pass  over  without  noticing  it,  so  that  if 
ever  the  question  should  arise,  I  may  not  have  that  dictum  of  mine 
quoted  without  having  this  also  quoted  at  the  same  time,  that  I  wish 
to  withdraw  it. 


1854. 

Dm.  13,  15. 

1855. 

Jan.  31. 

Feb.  3. 

Loi-d 

Chan  WORTH, 

L.C. 

Wtohtman, 

J. 

Martin,  B. 

[  033  ] 


UNDEKWOOD   v.   WING  (2). 

(4  P.  M.  &  G.  633—665 ;  S.  C.  24  L.  J.  Ch.  293 ;  1  Jur.  X.  S.  169  ;  3  W.  B. 
228  ;  affirming  2  W.  R.  (ill.) 

A  testator  b}'  his  will  bequeathed  personal  estate  to  J.  W.  upon  trust  for 
his  the  testator's  wife  absolutely,  and  in  case  his  said  wife  should  die  in  his 
lifetime  he  directed  that  all  his  said  estate  should  be  held  by  his  said  trustee 
upon  certain  trusts  (which  failed],  and  subject  to  those  trusts  he  bequeathed 
all  his  property  to  J.  W.  absolutely :  Held,  that  the  gift  to  J.  W.  was 
dependent  on  the  event  of  the  testator  surviving  his  wife,  and  that  J.  W. 
did  not  become  entitled  from  the  mere  fact  of  the  gift  to  the  wife  failing  to 
have  practical  operation  (3). 

The  testator  and  his  wife  were  shipwrecked  and  drowned  at  sea,  one  wave 
sweeping  both  of  them  together  into  the  water  after  which  they  were  never 
seen  again  :  on  the  question  being  raised  between  the  next  of  kin  of  the 
testator,  and  J.  W.  who  claimed  under  the  limitations  of  the  will :  Held, 
first,  that  the  onm  of  proof  that  the  husband  was  the  survivor  was  upon 
J.  W.,  secondly,  that  it  was  requisite  to  produce  positive  evidence  in  order 
to  enable  the  Court  to  pronounce  in  favour  of  the  survivorship,  and  thirdly, 
that  no  such  evidence  having  been  produced  the  next  of  kin  was  entitled. 

By  the  law  of  England  the  question  of  survivorship,  in  cases  of  the 

(1)  89  R.  R.  107,  see  p.  120  (1  Sim. 
N.  8.  338,  see  p.  357). 

(2)  An  appeal  was  presented  to  the 
House  of  Lords  in  another  branch  of 
this  case,  and  the  decision  of  that 
api)eal  substantially  confirmed  the 
decision  in  this  case.    See   Wing  v. 


Angrare  (1860)  8  H.  L.  C.  183.  And 
see  In  re  PhenS'a  Trusts  (1870)  L.  B. 
5  Ch.  139,  145,  39  L.  J.  Ch.  316,  22 
L.  T.  111.— 0.  A.  S. 

(3)  Upon  this  point  see  In  re  Tred- 
well  [1891]  2  Ch.  at  p.  656,  60  L.  J.  Ch. 
657,  65  L.  T.  399,  C.  A. 


VOL.  cii.]       1854-55.    CH.    4  D.  M.  &  G.  688—653.  817 

above  description,  is  matter  of  evidence  and  not  of  positive  regulation  and    Underwood 
enactment  as  in  the  Franch  Code,  and  in  the  absence  of  evidence  thei*e  is  r. 

no  conclusion  of  law  on  the  subject.  WiNO, 

The  next  of  kin  stands  as  to  personalty  in  the  same  position  as  the  heir- 
at-law  as  to  realty,  and  the  person  claiming  against  him  must  make  out 
his  title. 

This  was  an  appeal  by  the  defendant,  William  Wing,  from  a 
decree  of  the  Master  of  the  Rolls  dated  the  18th  July,  1854, 
whereby  his  Honour  declared  the  plaintiff  to  be  entitled  to  the 
residue  of  the  personal  estates  of  John  Underwood  and  Mary  Ann 
his  wife,  the  testator  and  testatrix  in  the  cause.  [The  facts  out  of 
which  the  question  between  the  parties  arose  are  concisely  but 
suflSciently  stated  in  the  following  joint  opinion  of  the  Judges.] 

Mr.  It  Palmer  and  Mr.  II.  Premlergast  for  the  plaintiff.  *   *   ♦        [  646  ] 

Mr.  Iloupcll  and  Mr.  Bagcfdllaii  for  the  defendant,  W.  Wing.  [  650  ] 

[The  arguments  of  counsel  and  the  principal  cases  cited  by  them 
sufficiently  appear  from  the  following  judgments.] 

Mr.  Justice  Wiohtman  read  the  following,  as  the  joint  opinion         iSon 
of  Mr.  Baron  Martin  and  himself  on  those  parts  of  the  case  on       '^^*^'  ^^' 
which  the  Lord  Chancellor  had  requested  their  assistance : 

This  is  an  appeal  against  a  decree  of  the  Master  of  the  Bolls, 
pronounced  on  the  18th  July  last.     The  bill  was  *filed  by  the      [  'ess  ] 
plaintiff,   as  administratrix  of  Catherine   Underwood,  under  the 
following  circumstances : 

John  Underwood,  the  father  of  Catherine  Underwood,  by  his 
will,  dated  the  4th  October,  1853,  devised  all  his  property  real  and 
personal  to  the  defendant  John  Wing  his  heirs  executors  and 
administrators  according  to  its  respective  nature  and  quality  upon 
trust  for  his  wife  Mary  Underwood  her  heirs  executors  adminis- 
trators and  assigns  absolutely,  and  in  case  his  said  wife  should 
die  in  his  lifetime  he  directed  that  all  his  said  estate  should  be 
held  by  his  said  trustee  upon  trust  for  such  of  his  three  children 
Catherine  Frederick  and  Alfred  as  being  sons  should  attain  twenty- 
one  or  being  a  daughter  should  attain  that  age  or  marry,  and  in 
case  all  should  die  under  that  age  and  the  daughter  be  unmarried 
he"  devised  all  his  property  to  the  defendant  his  heirs  executors 
administrators  and  assigns  for  his  and  their  absolute  benefit,  and 
he  appointed  his  wife  and  the  defendant  his  executors. 
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Undkbwood  Mrs.  Underwood  by  her  will,  dated  the  same  day,  after  referring 
Wing.  to  certain  powers  conferred  upon  her  by  the  will  of  her  father, 
disposed  of  the  property  which  she  was  thereby  em^wwered  to 
appoint  in  substance  as  follows,  namely,  she  devised  and  appointed 
all  her  property  whatsoever  and  all  arrears  which  might  be  due  at 
the  time  of  her  death  to  her  husband  his  heirs  executors  adminis- 
trators and  assigns  (but  subject  to  the  estate  and  interest  of  her 
children  under  the  will  of  her  father),  and  in  case  her  husband 
should  die  in  her  lifetime  she  devised  and  appointed  all  her  said 
proi)erty  to  the  defendant  his  heirs  executors  administrators  and 
assigns  for  his  and  their  absolute  use  and  benefit,  and  appointed 
him  and  her  husband  her  executors, 
[  651  ]  About  a  week  after  these  wills  were  executed,  Mr.  and  Mrs. 

Underwood  and  then*  three  children  (they  being  their  only  chil- 
dren) embarked  on  board  a  ship  called  the  Dalliousie  bound  for 
Sydney  in  Australia,  and  on  the  19th  October  the  ship  was  totally 
lost  and  they  were  all  drowned ;  one  man  alone  escaped  from  the 
wreck,  a  seaman  named  Joseph  Beed,  who  was  examined  in  the 
cause  and  gave  a  very  clear  and  distinct  account  of  the  circum- 
stances of  their  deaths.  His  evidence  is,  that  upon  the  morning  of 
the  19th  October  the  ship  foundered,  and  after  some  little  time 
went  upon  her  starboard  beam-ends,  that  the  sea  which  was  very 
rough  then  made  a  clear  breach  over  her ;  that  whilst  the  ship  was 
in  this  state  Mr.  and  Mrs.  Underwood  and  the  two  boys  were  drawn 
out  of  one  of  the  ports  of  the  ship,  that  when  he  last  saw  them, 
which  was  a  very  few  minutes  after  they  were  brought  out,  they 
were  all  standing  together  on  the  side  of  the  ship,  the  husband 
with  his  wife  in  his  arms,  and  the  two  boys  clinging  to  their 
mother,  all  clasped  together ;  that  whilst  in  this  position  a  sea  swept 
them  right  off,  and  he  saw  them  no  more,  and  his  belief  was  that 
they  all  four  went  down  together,  instantly,  in  a  whirlpool  or  eddy 
caused  by  the  beating  of  the  sea  against  the  ship,  and  never  rose 
again.  He  then  described  the  manner  of  the  death  of  the  daughter 
Catherine,  whom  he  assisted  to  lash  to  a  spar  in  hope  of  saving 
her  life,  and  it  is  certain  that  she  survived  her  father  and 
mother  and  brothers  for  some  little  time,  probably  about  half  an 
hour. 

In  the  following  month  of  November  the  defendant  proved,  and 
obtained  probate  of,  both  wills ;  and  in  January,  1854,  the  plaintifif 
obtained  letters  of  administration  to  the  daughter  Catherine,  and 
filed  the  present  bill,  insisting  that,  under  the  circumstances  which 
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existed,  both  Mr.  and  Mrs.  Underwood  had  died  intestate  as  to  the    u^'DlSRwouD 
^beneficial  interest  in  their  property,  and  that  it  vested  in  the       wufo. 
daughter  Catherine,  not  under  the  wills,  but  as  next  of  kin  ;  and       [  *655  ] 
she  claimed  as  her  administratrix.     Two  medical  gentlemen  were 
examined  on  behalf  of  the  plaintiff,  who  gave  as  their  opinion  that 
the  husband  and  wife  died  at  one  and  the  same  time ;  three  were 
examined  on  behalf  of  the  defendant,  who  gave  as  their  opinion  that 
the  husband  survived  the  wife ;  and  they  gave  various  reasons  in 
support  of  their  respective  opinions. 

It  was  insisted  on  behalf  of  the  plaintiff  that,  under  both  wills, 
the  estates  or  interests  given  to  the  children  and  the  defendant  were 
conditional,  in  the  case  of  the  husband's  will  '*  on  condition  that  bis 
wife  should  die  in  his  lifetime,"  in  the  case  of  the  wife's  will  "  on 
condition  that  her  husband  should  die  in  her  lifetime ; "  that  there 
was  no  evidence,  or  at  all  events  none  which  a  legal  tribunal  sitting 
judicially  could  act  upon,  as  to  which  died  first ;  and  that,  it  being 
therefore  impossible  to  prove  the  condition  precedent,  the  estates  or 
interests  could  never  vest,  the  onm  prohandi  being  on  the  defendant 
claiming  against  the  next  of  kin. 

On  behalf  of  the  defendant  it  was  contended,  first,  that  the  correct 
conclusion  from  the  evidence  was,  that  Mr.  Underwood  survived  his 
wife,  and,  secondly,  whether  this  was  so  or  not,  that  under  the 
peculiar  circumstances  of  this  case  the  onm  of  proof  was  not  upon 
the  defendant;  and,  from  the  conclusion  of  the  judgment  of  the 
Master  of  the  Bolls,  it  appears  that  it  was  also  made  a  point  before 
him,  that,  upon  the  true  construction  of  the  wills,  the  defendant  was 
entitled  to  the  property  devised,  notwithstanding  that  it  might  be 
impossible  to  ascertain  whether  Mr.  or  Mrs.  Underwood  was  the 
survivor. 

It  is  however  obvious,  as  well  from  the  report  of  the  ^arguments  [  *<>^6  J 
as  of  the  judgment,  that  the  point  of  the  survivorship  was  the  one 
mainly  pressed.  All  the  cases  and  authorities  upon  the  subject 
seem  to  have  been  cited,  and  the  result  which  the  Master  of  the 
EoLLs  arrived  at  was,  that  there  was  no  evidence  to  show  who  was 
the  survivor,  and  he  made  a  decree  in  favour  of  the  plaintiff. 

There  has  been  an  appeal  from  this  decree,  and  it  has  been 
argued  before  us.  Three  points  have  been  made  on  behalf  of  the 
defendant,  the  first,  that  the  just  and  legitimate  conclusion  to  be 
drawn  from  the  evidence  in  the  cause  is,  that  Mr.  Underwood  sur- 
vived his  wife,  and  that  therefore  the  condition  contained  in  his  will 
has  been  performed ;  the  second  was,  that,  under  the  circumstances 
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Underwood  of  the  case,  the  onus  of  proof  of  the  survivorship  was  upon  the 
WiNo.  plaintifiT,  and  not  upon  the  defendant ;  and  the  third  was,  on  the 
construction  of  the  wills.  It  was  with  reference  to  the  first  and 
second  of  these  questions  only  that  our  assistance  was  requested  by 
your  Lordship,  and  it  is  with  respect  to  them  only  that  we  propose 
to  give  our  opinions. 

As  to  one  of  these  points,  namely,  the  onus  of  proof,  we  think  the 
defendant  clearly  fails.  The  next  of  kin  stands  as  to  personalty  in 
the  same  position  as  the  heir-at-law  as  to  realty,  and  the  person 
claiming  against  him  must  make  out  his  entire  title.  In  the  absence 
of  any  effectual  disposition  of  the  beneficial  interest  in  personalty, 
the  next  of  kin  is  entitled  to  it,  and  the  person  seeking  to  dispossess 
him  of  it  is  bound  to  prove  a  perfect  title,  and  to  rebut  the piimd 
facie  case  of  the  next  of  kin.  The  onus  of  proof  is  therefore  upon 
the  defendant. 

As  to  the  point  of  survivorship,  it  was  argued  with  great  ability, 
and  the  same  cases  and  authorities  were  cited  before  us  as  before 
r  •657  ]  ^Ijq  Master  of  the  Rolls.  In  *the  French  Code  the  rule  of  survivor- 
ship is  made  ^  matter  of  positive  regulation  and  enactment,  vary- 
ing according  to  the  ages  and  sex  of  the  persons  dying  in  the  same 
shipwreck  ;  but  in  our  law  it  is  not  so.  The  question  of  survivor- 
ship is  the  subject  of  evidence  to  be  produced  before  the  tribunal 
which  is  to  decide  upon  it,  and  which  is  to  determine  it  as  any  other 
fact.  If  there  be  satisfactory  evidence  to  show  that  the  one  survived 
the  other,  the  tribunal  ought  so  to  decide,  independent  of  age  or 
sex ;  and  if  there  be  no  evidence,  the  case  is  the  same  as  a  great 
variety  of  other  cases,  more  frequent  formerly  than  at  present, 
where  no  evidence  exists,  and  of  consequence  no  judgment  can  be 
formed.  Upon  this  point  we  concur  with  the  Master  of  the  Rolls  ; 
we  think  there  is  no  evidence  to  show  whether  the  husband  or  wife 
was  the  survivor  (l) :  there  may  be  surmise,  and  speculation,  and 
guess,  but  we  think  there  is  no  evidence.  We  have  no  doubt  that 
the  scientific  gentlemen  who  were  examined  were  perfectly  sincere  in 

(I)  There  was  a  considerable  amount  was  in  bad  health,  and  his  two  bo3's, 

of  medical  evidence  which  is  set  out  in  if  they  were  all  submerged  together 

the  original  report  of  this  case  and  until  drowned;   but  as  here  pointed 

also  in  the  report  of  Wing  v.  Angrave  out  this  evidence  was  quite  inapplicable 

in   8    H.    L.    C,    pp.    187—188,    by  to  the  present  case,  and  it  is  accord- 

which  the  defendant  endeavoured  to  ingly  omitted  from  this  report,  since 

raise  and  establish  an  inference  that  it  will  be  more  convenient  to  reserve 

the  husband,  who  was  a  robust,  healthy  it  for  consideration  in  the  report  of 

man  and  a  good  swimmer,  would  be  Wing  v.  Angrave.—O.  A.  S. 
likely  to  have  survived  his  wife,  who 
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their  opinions,  but  it  is  obvious  that  their  evidence  was  given,  hav-    Cndbbwood 

ing  reference  to  the  case  of  two  persons  quietly  submerged  in  water       wino. 

and  remaining  there  until  drowned,  or  to  the  case  of  two  persons, 

one  being  a  swimmer  and  the  otlier  not,  and  bolh  thrown  suddenly 

into  the  water  unencumbered  and  acting  upon  their  instincts.    The 

present  case  is  of  two  persons  clasped  together,  two  boys  clinging 

to  one  of  them,  standing  pretty  high  out  of  the  water  upon  a  ship's 

side,  swept  off  together  by  an  overwhelming  wave  into  a  raging  sea, 

and  one  or  other  or  both  of  whom  may  have  been  stunned  by  the 

violence  of  the  blow  from  the  wave,  may  have  struck  against  a 

timber  of  the  ship,  and  may  in  point  of  fact  have  been  dead  before 

he  or  she  reached  the  water  at  all.    How  is  it  possible,  under  such 

circumstances,  for  any  tribunal,  sitting  judicially,  to  say  which  of 

these  two  individuals  died  first?    We  may  guess  or  imagine  or 

fancy,  but  the  law  of  England  requires  evidence,  *and  we  are  of      [  *658  ] 

opinion  there  is  no  evidence  upon  which  we  can  give  a  judicial 

opinion  that  either  survived  the  other. 

The  MAbTER  OF  THB  BoLLS  is  represented  in  the  report  of  his 
judgment  to  have  said,  "  There  is  therefore  no  evidence  to  show  who 
was  the  survivor,  and  the  conclusion  of  law  is,  that  both  died  at 
the  same  moment  "  (i).  According  to  our  view  this  is  not  correct; 
we  think  there  is  no  conclusion  of  law  upon  the  subject ;  in  point 
of  fact  we  think  it  unlikely  that  both  actually  did  die  at  the  same 
moment  of  time,  but  there  is  no  evidence  to  show  which  of  them 
was  the  survivor. 

Our  opinion,  therefore,  upon  the  two  questions  in  respect  to  which 
it  is  requested,  is  in  favour  of  the  plaintiff. 

The  Lord  Chancellor:  i^u.s. 

The  main  part  of  this  case  I  consider  to  have  been  substantially 
disposed  of  the  other  day  :  the  facts  lie  in  a  narrow  compass,  and  I 
will  now  shortly  advert  to  them.  (His  Lordship  here  recapitulated 
the  main  facts  of  the  case  as  above  given.)  The  question  which 
arises  under  the  will  of  the  husband,  there  is  a  similar  question 
under  the  will  of  the  wife,  is  this,  whether  the  plaintiff,  the  personal 
representative  of  the  daughter  who  is  admitted  to  have  survived  her 
parents  and  brothers,  is  entitled  to  the  residuary  personal  estate  as 
against  the  defendant  who  claims  under  the  will ;  I  am  now  dealing 
with  the  case  as  on  the  will  of  the  husband  alone. 

(1)  This  was  a  iniBappreheusion  of      Lord  Chancellob;  see  pout,  p.  323. 
the  meauiDg  of  the  Master  of  the     — O.  A.  S. 
EoLLS,  68  explained  by  him  to  the 
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Undebwood  I  follow  very  much  the  line  of  reasoning  that  was  adopted  by  the 
Wing.  learned  Judges :  where  a  person  dies  seised  in  fee  of  real  estate, 
prima  facie  his  heir-at-law  is  entitled  to  succeed,  and  he  can  only 
t*66a]  be  deprived  of  that  *right  by  some  devisee  coming  forward  and 
showing  that  a  will  valid  in  point  of  form  and  effectual  in  point  of 
substance  was  made  displacing  his  rights.  I  am  perfectly  persuaded 
that  exactly  the  same  principle  is  applicable  to  the  case  of  personal 
estate  ;  if  a  person  dies  possessed  of  personal  estate,  piimCi  facie  the 
next  of  kin  will  be  entitled  to  it,  and  their  right  will  only  be  dis- 
placed by  some  person  coming  forward  and  showing  a  valid  and 
effectual  disposition  taking  it  away  from  them. 

The  question  in  the  present  case  is  whether,  the  plaintiff  being 
the  next  of  kin  or  representing  the  next  of  kin,  Mr.  Wing  shows  a 
title  depriving  her  of  that  to  which,  in  the  absence  of  a  valid  will, 
she  is  entitled.  That  depends  first  of  all  on  the  terms  of  the  will, 
and  the  will  gives  the  property  to  Mr.  Wing  "  in  case  my  wife  shall 
die  in  my  lifetime.*'  Then  comes  the  question,  on  whom  does  the 
burden  of  proof  rest  to  show  whether  the  wife  did  or  did  not  die  in 
the  testator's  lifetime.  I  think,  the  principle  once  being  admitted 
that  the  primd  facie  title  is  in  the  next  of  kin,  that  it  must  rest  on 
the  person  who  claims  the  property  under  a  bequest  giving  it  to 
him  in  that  particular  event.  It  is  not  for  the  next  of  kin  to  show 
that  the  wife  did  not  die  in  her  husband's  lifetime ;  but  the  person 
who  claims  under  the  disposition  must  show,  not  that  probably  it 
might  be  one  way  or  the  other,  but  that  that  state  of  circumstances 
did  in  fact  occur,  which  entitles  him  according  to  the  language  of 
the  will  to  say  that  the  wife  did  die  in  her  husband's  lifetime. 

Then  arises  the  question  of  fact,  has  the  defendant  shown  that 
the  wife  did  not  survive  ?  I  entirely  concur  in  what  was  said  by  the 
learned  Judges  on  that  subject,  that  there  is  no  evidence  whatever 
which  would  justify  any  one  in  coming  to  such  a  conclusion,  because 
in  this  case,  as  in  all  others  where  a  person  has  to  show  that  a 
[  ^660  ]  ^particular  state  of  things  has  arisen,  the  evidence  must  be  positive, 
and  it  is  not  sufScient  to  show  a  variety  of  circumstances  from 
which  it  may  be  very  difficult  to  form  an  opinion  one  way  or  the 
other.  I  think  it  impossible  to  carry  this  evidence  before  us  to  any- 
thing like  proof  as  to  whether  Mr.  or  Mrs.  Underwood  was  the 
survivor.  I  give  the  medical  gentlemen  entire  credit  for  speaking 
scientifically,  and  as  they  believe  quite  accurately  (though  I  do  not 
think  that  they  themselves  are  very  confident  on  the  subject) ;  but 
to  take  what  they  say,  calculating  and  reasoning  d  priori,  for  that 
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is  all  it  comes  to,  as  to  which  of  two  people  may  have  breathed  a  undebwood 
few  seconds  the  longer  at  the  bottom  of  the  sea,  as  establishing  the  ^j^,^ 
fact,  seems  to  me  to  be  quite  misunderstanding  the  nature  of  human 
testimony.  The  medical  men  may  be  quite  right  in  the  observations 
they  have  made  of  persons  dying  from  asphyxia,  but  I  confess  that, 
from  the  perusal  of  the  evidence,  I  am  utterly  unconvinced  that  they 
can  tell  us  which  of  these  two  persons  died  first,  even  supposing 
them  to  have  been  taken  and  quietly  submerged  to  the  bottom  of  the 
sea.  When  however  it  is  remembered  that  they  were  violently 
thrown  by  one  blow  from  the  side  of  the  ship  into  the  sea,  any  con- 
clusion which  can  be  acted  on,  founded  on  the  supposition  being 
correct  that  the  wife  died  a  few  seconds  before  the  husband,  appears 
to  me  impossible.  The  conclusion,  therefore,  that  I  come  to  is  upon 
the  assumption  that  we  cannot  tell  which  of  these  two  persons  died 
first,  and  this  is  the  conclusion  at  which  the  Master  of  the  Bolls 
also  arrived. 

In  the  report  of  the  case  before  the  Master  of  the  Bolls,  his 
Honour  is  represented  in  one  passage  to  have  said  that  he  must 
assume  that  Mr.  and  Mrs.  Underwood  both  died  together.  From 
personal  communication  with  his  Honour,  I  know  that  he  is  not 
aware  that  he  ever  used  such  an  expression,  and  all  he  ever  meant 
to  say  was  *that  the  property  mu&t  be  distributed  just  as  it  would  [  *66i  j 
have  been  if  they  had  both  died  at  the  same  moment.  It  cannot  be 
assumed  to  be  proved,  or  probable,  or  possible,  that  two  human 
beings  should  cease  to  breathe  at  the  same  moment  of  time,  for  that 
is  hardly  within  the  range  of  imagination,  and  to  adjudicate  on  such 
a  principle  would,  I  think,  be  proceeding  on  false  data,  but  the  real 
ground  to  proceed  on  is  that  it  cannot  be  proved  which  died  first. 
They  both  probably  died  within  a  few  seconds  of  each  other,  but 
which  died  first  it  is  impossible  to  say.  The  result  therefore  is,  that 
there  being  a  will  giving  away  the  property  in  one  state  of  circum- 
stances, namely,  that  the  wife  died  in  the  husband's  lifetime,  and  it 
not  being  proved  that  that  state  of  circumstances  existed,  the  pro- 
perty is  not  given  away  at  all,  and  must  be  distributed  amongst  the 
next  of  kin  as  upon  an  intestacy.  These  considerations  would  have 
exhausted  the  subject,  but  for  the  very  able  argument  that  was 
addressed  to  the  Court  on  another  point,  and  to  which  I  think  it 
necessary  now  to  advert. 

Besides  the  curious  and  interesting  question  as  to  the  survivor- 
ship of  the  husband  and  wife,  Mr.  Roupell  raised  another  point  on 
the  construction  of  the  wills,  and  on  this  I  did  not  consult  the 
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Undebwood  learned  Judges.  It  may  be  considered  by  reference  to  the  husband's 
WiNQ.  will  only.  (His  Lordship  here  referred  to  the  terms  of  the  will  (1).) 
It  was  contended  that,  even  adopting  the  view  of  the  Master  of 
THE  Bolls  on  the  question  of  survivorship,  still  the  bequest  to  the 
defendant  Mr.  Wing  took  effect.  The  intention  it  was  said  was,  to 
give  the  whole^residue  to  him,  if,  from  any  cause  whatever,  the 
[  *662  ]  prior  alternative  gift  *to  the  wife  could  not  take  effect.  Here  neither 
she  nor  those  claiming  under  her  can,  it  was  said,  claim  anything, 
in  consequence  of  its  being  impossible  to  show  that  she  survived 
her  husband,  and  therefore  the  gift  over,  or  rather  the  substituted 
gift  to  Mr.  Wing,  the  children  being  out  of  the  case,  must,  it  was 
contended,  take  effect.  The  gift  to  him  is  in  terms  dependent  on 
the  wife  dying  in  the  husband's  lifetime ;  but  it  was  argued  that 
both  principle  and  authority  lead  to  the  conclusion,  that,  if,  from 
any  cause  whatever,  the  prior  gift  cannot  take  effect,  the  second  or 
alternative  gift  becomes  operative.  In  support  of  this  proposition 
many  cases  were  cited  and  relied  on,  all  which  may  I  think  be 
classed  tinder  two  heads,  first,  cases  where  there  is  a  prior  particular 
interest  given  and  then  on  the  death  of  the  devisee  or  legatee  in 
remainder  under  age  there  is  a  gift  over,  and  the  gift  over  has  been 
held  to  take  effect  though  the  first  taker  never  came  into  existence 
and  so  could  not  fulfil  literally  the  condition  of  dying  under  twenty- 
one,  and  secondly,  cases  where  a  devise  or  bequest  is  made  with  an 
obligation  imposed  on  the  devisee  or  legatee  to  do  some  act  in 
default  of  which  being  done  there  is  a  gift  over,  if  the  devisee  or 
legatee  dies  in  the  testator's  lifetime  there  the  gift  over  has  been 
held  to  take  effect. 

In  illustration  of  the  first  class  I  need  only  refer  to  the  leading 
case  of  Jones  v.  Westcomb  (2),  the  same  question  having  come  under 
consideration  in  several  other  cases.  There  the  testator  devised  a 
term  of  years  to  his  wife  for  her  life  and  after  her  death  to  the 
child  she  was  then  enceinte  with,  and  if  such  child  died  before  it 
came  to  the  age  of  twenty-one  then  he  devised  one-third  part  of  the 
term  to  his  wife  and  two-thirds  to  other  persons :  he  died  and  the 
wife  turned  out  not  to  be  enceinte  at  all,  consequently  the  gift  over 
[  •^s  ]  never  literally  *came  into  operation,  because  that  child  had  not 
died  under  twenty-one,  there  never  having  been  any  child. 

(1)  The  Lord  Chancellor  stated  mainder  of  the  report  is  taken  from 

that,  to  avoid  being  misunderstood,  he  the  written  judgment  of  his  Lordship, 

had  reduced  into  writing  hie  view  of  (2)  Prec.  Ch.  316. 
this  part  of  the  case;  and  the  re- 
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The  leading  aathority  under  the  second  head  is  tlie  case  before  underwood 
Lord  Hardwicke  of  Avelyn  v.  Ward  (1) :  there  the  devise  was  to  i^j^^ 
the  testator's  brother  and  his  heirs,  on  express  condition  that  within 
three  months  after  his  decease  he  should  execute  a  release  to  his 
trustee  of  all  claims  and  demands,  but  if  bis  brother  should  neglect 
to  give  such  release,  the  devise  to  him  should  be  void,  and  in  such 
case  he  devised  the  estate  to  the  defendant.  The  ground  on  which 
the  Court  has  proceeded  in  these  cases,  and  there  are  many  others 
to  the  same  effect,  is,  that  the  gift  over,  though  made  in  the  form 
of  a  condition,  was,  on  the  true  construction  of  the  will,  intended  to 
take  effect  not  only  if  the  precise  language  of  the  condition  was 
complied  with,  but  also,  if  some  different  event  should  happen  which 
would  have  results  the  same  as  the  condition.  Thus  in  Jones  v. 
Westcomhj  the  testator,  though  in  terms  he  gave  the  property  over 
only  in  the  event  of  his  wife  being  at  the  date  of  liis  will  pregnant 
and  giving  birth  to  a  child  who  should  die  under  twenty-one,  yet 
evidently  meant  that  the  ulterior  gift  should  take  effect  if  his  wife 
should  not  give  birth  to  a  child  who  should  attain  the  age  of  twenty- 
one  years;  just  as  in  the  case  before  Sir  W.  Grant  of  Murray  \. 
Jones  (2),  that  very  learned  Judge  held  that  the  expression  ''  but  in 
case  I  shall  have  but  one  child ''  necessarily  embraced  the  case  of 
not  having  any.  So  in  Avelyn  v.  Ward,  though  the  devise  to  the 
defendant  Ward  was,  according  to  the  strict  language  of  the  will, 
made  dependent  on  the  testator's  brother  refusing  to  execute  a 
release  within  three  months  after  his  the  testator's  decease  which 
implies  his  surviving,  yet  the  Court  saw  *it8  way  to  the  conclusion,  [  •^i  ^ 
that  the  testator  meant  the  defendant  to  take  if  the  brother  did  not, 
whether  he  survived  and  refused  to  execute  the  release,  or  was  from 
any  other  cause  made  incapable  of  taking:  indeed,  the  natural 
sense  of  the  will  there  was,  that  if  the  gift  to  the  brother  should 
prove  void  from  any  cause  the  defendant  should  take. 

But  these  cases  all  proceeded  oii  the  doctrine,  that  the  event  on 
which  the  gift  over  was  to  come  into  operation  was  an  event 
impliedly  if  not  expressly  indicated  by  the  language  used  in  the  will. 
This  is  a  safe  and  just  principle  of  construction,  if  we  only  take  care 
not  to  strain  language  beyond  its  fair  import.  In  the  present  case, 
I  cannot  think  that  any  of  the  authorities  warrant  the  course  which 
the  defendant  urges  me  to  adopt.  The  gift  to  Mr.  Wing  is  in  terms 
made  dependent,  and  was  evidently  meant  to  be  dependent,  on  the 
single  event,  setting  aside  the  children,  of  the  testator  surviving  his 
(1)  1  Yes.  Sod.  420.  (2)  13  E.  E.  lOi  (2  Y.  &  B.  313). 
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[r.r. 


Ukdebwood 

r. 

Wing. 


[♦663] 


wife :  if  she  should  survive,  he  gives  everything  to  her,  if  she  dies 
in  his  lifetime  he  gives  everything  to  Mr.  Wing :  it  is  impossible  to 
say,  that  there  is  any  third  case,  or  class  of  cases,  to  which  the 
language  of  the  will  could  possibly  be  applicable.  It  may  be  that, 
if  the  extremely  improbable  event  which  did  occur  had  presented 
itself  to  the  testator's  mind  as  a  possible  contingency,  he  would 
have  wished  Mr.  Wing  to  take  his  property ;  but  then  he  would 
have  done  this,  not  by  relying  on  the  words  now  found  in  the  will  as 
being  sufficient  for  the  purpose  but  by  making  express  provision  to 
accomplish  his  object.  It  is  not  sufficient  to  say  that,  if  for  any 
reason  the  gift  to  the  wife  fails  to  have  practical  operation,  the 
testator  must  have  intended  to  benefit  Mr.  Wing:  the  answer  is,  he 
has  not  said  so,  neither  expressly  nor  impliedly ;  and,  if  I  were  to 
attempt  to  supply  the  omission,  *I  feel  that  I  should  be  making, 
not  construing,  the  testator's  will.  These  considerations  decide  the 
question  on  the  wife's  will  also.  The  result  therefore  is,  that  I 
think  the  decree  of  the  Masteb  of  the  Bolls  was  right,  and  so 
that  the  appeal  must  be  dismissed ;  but,  from  the  peculiar  nature  of 
the  case,  I  shall  give  no  costs. 

Some  further  discussion  took  place  as  to  costs,  the  result  of  which 
was,  that  they  were  ordered  to  be  paid  out  of  the  estate. 


1854. 

No9. 18,  20, 

21. 

Dee,  2. 


SIMPSON   V.   SADD. 

(4  D.  M.  &  G.  665—674.) 

This  wns  a  suit  to  compel  the  defendant  specifically  to  perform  an 
agreement  to  take  a  lease  in  which  the  intended  lessee  had  clearly  waived 
his  right  to  call  for  the  title  of  the  intended  lessor  hy  acts  and  conduct 
which  showed  th.it  he  never  intended  to  insist  upon  that  right 

[See  now  the  Vendor  and  Purchaser  Act,  1874,  s.  2  (1),  and  the  Conveyancing 
Act,  1881,  8.  3  (1),  under  which  intended  lessees  no  longer  have  the  right  to  call 
for  the  title  of  the  intended  lessor.] 


1854. 

Not.  11, 18, 

14,  16. 

Dee.  2. 

Lord 

CBAinrORTH, 

L.C. 

[674] 


EADS   i\   WILLIAMS  (I). 

(4  D.  M.  &  G.  674—691 ;  S.  C.  1  Jur.  N.  S.  193 ;  3  W.  R.  98.) 

By  an  agreement  for  the  lense  of  a  coal  mine  it  was  stipulated  that  the 
rent  and  terms  of  working  the  mine  should  be  determined  by  B.  H.  and 
J.  S.  and  in  case  of  their  not  agreeing  then  that  the  same  should  be  deter- 
mined by  a  person  to  be  nominated  by  R.  II.  and  J.  S.  before  entering 

(1)  Leiijw  Stogden  [1898]  1  Ch.  478,      affirmed  [1899]  1  Ch.  5,  68  L.  J.  Ch. 
4S4,  67  L.  J.  Ch.  313,  78  L.  T.  185  ;      19,  79  L.  T.  364,  C.  A. 
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upon  the  reference :  R  H.  and  J.  8.  chose  J.  P.  as  an  umpire,  entered         'Eadb 

upon  the  reference,  but  refused  to  examine  any  witnesses :  an  award  was  t?. 

ultimately  made  signed  by  B.  H.,  J.  S.  and  J.  P.  with  which  the  intended     Williams. 

lessee  was  dissatisfied :  a  suit  was  after  the  lapse  of  a  considerable  time 

instituted  by  the  intended  lessor  to  compel  a  specific  performance  of  the 

agreement,  and  various  grounds  of  objection  to  the  award  were  raised  by 

way  of  defence :  Held,  dismissing  the  bill,  first,  that  the  award  must  under 

the  circumstances  of  the  case  be  treated  as  that  of  the  referees  only; 

secondly,  that  it  was  not  a  valid  objection  that  the  referees  had  refused  to 

examine  witnesses  or  that  one  of  the  referees  instead  of  himself  inspecting 

the  mine  had  acted  on  the  report  made  to  him  by  another  person ;  thirdly, 

that  it  would  not  have  been  a  valid  objection  if  the  referees  had  consulted 

the  umpire  merely  for  the  purpose  of  enabling  them  to  form  their  own 

opinion;   and,  fourthly,  that  it  was  a  valid  objection  that  the  referees 

consulted  the  umpire  and  then  instead  of  making  up  their  own  minds  and 

if  disagreeing  leaving  the  matter  to  the  umpire  to  be  determined  by  him 

had  made  an  award  which  was  contrary  to  the  opinion  of  one  of  the 

referees. 

An  award  ought  to  be  signed  by  the  referees  at  the  same  time. 

The  award  being  made  on  the  13th  April  was  communicated  to  the 
intended  lessee  on  the  10th  June,  and  was  on  the  8th  August  objected  to 
by  him  on  the  grounds  above  mentioned :  the  Court  though  inclined  to 
consider  that  the  objections  were  taken  in  good  time  did  not  decide  the 
point  for  it  held  that  the  lessors  were  by  subsequent  conduct  prevented 
from  raising  the  question. 

The  intended  lessee  after  objecting  to  the  award  continued  to  work  the 
mine  but  finally  abandoned  it  in  February,  1849 :  the  plaintiff  did  not  file 
his  bill  until  July,  1852.  This  delay  would  alone  have  been  sufficient  to 
prevent  the  Court  from  making  a  decree  for  specific  performance  even  if 
the  suit  had  not  been  open  to  other  objections. 

This  was  an  appeal  by  the  defendant,  John  Williams,  against  a 
decree  of  Vice- Chancellor  Stuart  dated  the  2nd  June,  1854,  declaring, 
that  a  certain  agreement  dated  the  11th  February,  1848,  ought  to  be 
specifically  performed  and  carried  into  execution,  and  ordering  and 
decreeing  accordingly,  and  ordering  that  a  lease  should  be  executed 
by  John  Eads  and  Joseph  Wilkes  Fisher  the  plaintiffs  to  the  defen- 
dant of  certain  mining -premises  with  their  appurtenances,  and  that 
such  covenants,  clauses  and  agreements  should  be  inserted  in  the 
lease  as  were  contained  in  that  behalf  in  the  agreement,  according 
to  the  terms  of  a  certain  award  the  validity  of  ^ which  was  questioned  [  *675  ] 
in  the  suit.    The  following  were  the  facts  of  the  case. 

By  an  agreement  in  writing  dated  the  11th  February,  1848,  and 
made  between  the  defendant  J.  Williams  and  George  Parker  since 
deceased  of  the  first  part,  and  certain  parties  the  representatives 
of  Susannah  Holmes  deceased  of  the  second  part,  After  reciting  that 
J.  Williams  and  G.  Parker  were  working  a  mine  of  coal  and  iron- 
stone called  the  Broadwell  Colliery  situate  near  Oldberry  in  the 
county  of  Worcester  in  copartnership  together.    And  that  the  parties 
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Eads  of  the  second  part  possessed  lands  and  mines  adjacent  to  the  said 
Williams,  colliery.  And  that  J.  Williams  and  G.  Parker  had  driven  gate 
roads  into  the  vein  of  coal  in  such  mines  called  the  thick  coal 
and  had  proved  the  quality  thereof.  It  was  witnessed  that  each 
of  the  parties  thereto  of  the  second  part  had  agreed  that  the  said 
J.  Williams  and  G.  Parker  should  have  liberty  and  license  to  dig 
win  and  get  the  several  beds  veins  and  seams  of  thick  and  ten 
yards  coal  Heathen  coal  Gabbin  ironstone  and  white  ironstone 
lying  in  and  under  the  several  pieces  or  parcels  of  land  and  here- 
ditaments delineated  on  the  plan  indorsed  thereon  and  coloured 
blue  and  formerly  the  property  of  the  said  Susannah  Holmes 
deceased  at  such  price  or  prices  and  for  such  number  of  years  not 
exceeding  twenty-one  years  and  upon  such  terms  but  subject  never- 
theless to  the  several  terms  and  stipulations  ot  the  agreement  as 
should  be  determined  upon  by  Bichanl  Haines  of  Tipton  in  the 
county  of  Stafford  coal  master  and  Jolin  Southern  of  Batman's 
Hill  in  the  parish  of  Sedgley  in  the  county  of  Stafford  mine  agents 
persons  indifferently  chosen  for  the  purpose  by  the  parties  to  the 
agreement  and  who  it  was  agreed  should  have  full  liberty  to  decide 
the  value  of  such  mines  and  minerals  as  between  the  several  parties 
[  ^6'6  1  thereto  and  to  *direct  the  payment  of  the  same  to  be  made  at  such 
times  and  by  such  instalments  as  they  deemed  right  and  also  the 
number  of  years  for  which  such  mines  and  minerals  should  be  held 
by  the  said  J.  Williams  and  G.  Parker  but  subject  nevertheless  to 
the  terms  and  stipulations  of  the  agreement.  And  in  case  of  the 
said  B.  Haines  and  J.  Southern  not  agreeing  upon  the  price  or 
terms  for  the  working  of  the  said  mines  and  minerals  and  declar- 
ing the  same  in  writing  under  their  hands  witiiin  ttiree  weeks  of  the 
day  of  the  date  of  the  agreement  then  that  the  said  J.  Williams  and 
G.  Parker  should  have  liberty  and  license  to  dig  win  and  get  the  afore- 
said several  beds  veins  and  seams  of  thick  or  ten  yards  coal  Heathen 
coal  Gubbin  ironstone  and  white  ironstone  at  such  price  or  prices 
and  for  such  number  of  years  not  exceeding  twenty-one  years  and 
upon  such  terms  but  subject  nevertheless  to  the  terms  and  stipula- 
tions of  the  agreement  as  should  be  determined  upon  by  a  person 
to  be  nominated  and  chosen  by  the  said  B.  Haines  and  J.  Southern 
before  they  entered  upon  the  aforesaid  reference.  And  in  considera- 
tion of  the  aforesaid  license  the  said  J.  Williams  and  G.  Parker 
agreed  and  undertook  to  pay  the  sums  and  observe  such  terms  and 
conditions  in  relation  to  the  working  of  the  mines  as  should  be  deter- 
mined upon  and  appointed  by  the  said  B.  Haines  and  J.  Southern 
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or  the  umpire  to  be  nominated  and  chosen  as  aforesaid.  And  the  eadb 
agreement  specified  certain  terms  and  stipulations  relative  to  the  Williams. 
working  of  the  mines,  which  it  is  not  necessary  particularly  to 
notice,  and  that  if  and  when  required  by  the  parties  thereto  of  the 
second  part  tiieir  heirs  or  assi^^ns  the  said  J.  Williams  and  G.  Parker 
should  and  would  enter  into  and  execute  an  agreement  with  the 
person  or  persons  for  the  time  being  entitled  to  the  mines  and 
minerals  comprised  in  the  agreement  to  take  and  work  the  same 
mines  and  minerals  for  such  a  number  of  years  and  on  such  terms 
*and  conditions  in  all  respects  as  were  therein  contained  or  referred  [  *<>77  ] 
to  and  as  should  be  declared  by  the  said  referees  or  their  umpire 
as  aforesaid  and  would  execute  a  duplicate  of  such  agreement  which 
agreement  and  duplicate  should  contain  all  usual  and  proper  stipu- 
lations and  conditions  as  should  be  prepared  by  the  solicitors  of  the 
parties  thereto  of  the  second  part  their  heirs  or  assigns  at  the 
expense  of  the  said  J.  Williams  and  G.  Parker. 

The  referees  duly  appointed  J.  Parker  to  act  as  umpire,  and 
by  an  arrangement  between  the  solicitors  of  the  parties  to  the 
agreement,  the  time  for  making  the  award  was  extended  to  the 
14th  April,  1848,  and  the  following  memorandum,  signed  by  the 
solicitors,  and  dated  the  1st  April,  1848,  was  endorsed  on  the 
agreement :  **  Whereas  the  said  within-named  Bichard  Haines  and 
John  Southern  before  they  entered  on  the  consideration  of  the 
matters  referred  to  them  by  the  within  written  agreement  duly 
appointed  Jonas  Peacock  of  Horseley  in  the  parish  of  Tipton  mine 
agent  their  umpire  finally  to  decide  the  matters  aforesaid  in  the 
event  of  the  said  Richard  Haines  and  John  Southern  not  agreeing 
thereon  And  whereas  the  time  limited  by  the  within  written  agree- 
ment for  making  an  award  by  the  said  Bichard  Haines  and  John 
Southern  on  the  matters  aforesaid  has  expired  without  such  award 
having  been  made  and  the  several  parties  to  the  within  written 
agreement  are  desirous  to  extend  the  time  for  making  such  award 
Now  I  the  undersigned  Henry  Money  Wainwright  of  Dudley  in 
the  county  of  Worcester  gentleman  as  the  agent  for  and  on  behalf 
of  the  several  parties  to  the  within  written  agreement  of  the  first 
part  and  I  the  undersigned  William  Bobinson  of  Dudley  aforesaid 
gentleman  as  agent  for  and  on  behalf  of  the  several  parties  thereto 
of  the  second  part  do  hereby  mutually  ^undertake  and  agree  that  [  «678  ] 
the  time  for  making  an  award  by  the  said  K.  Haines  and  J.  Southern 
under  the  within  written  agreement  shall  be  extended  to  the  14th 
of  April  instant  and  that  if  they  make  no  award  in  writing  on  the 
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Eads  matters  referred  to  them  by  that  day  that  the  said  Jonas  Peacock 
Williams,  shall  finally  decide  the  said  matters  provided  he  makes  an  award 
thereon  in  writing  on  or  before  the  14th  day  of  May  next  and  we 
do  hereby  on  behalf  of  the  respective  parties  mutually  agree  and 
undertake  that  they  shall  severally  observe  perform  and  abide  any 
award  that  shall  be  made  by  the  said  B.  Haines  and  J.  Southern 
or  by  the  said  Jonas  Peacock  according  to  the  terms  of  this 
memorandum." 

An  award  in  writing,  under  the  hands  of  B.  Haines  and  J.  Southern, 
and  also  under  the  hand  of  J.  Peacock,  was  made  and  signed  by 
them  on  the  18th  April,  1848 :  it  was  in  the  following  terms,  "  We 
the  undersigned  Eichard  Haines  of  &c.  and  John  Southern  of  «&c. 
by  virtue  of  the  power  given  to  us  by  an  agreement  dated  the 
11th  February,  1848,  and  made  between  &c.  and  also  of  a  memo- 
randum in  writing  under  the  respective  hands  of  William  Bobinson 
and  Henry  Money  Wainwright  gentlemen  dated  the  1st  day  of 
April,  1848,  and  written  at  the  foot  of  the  before-mentioned  agree- 
ment having  previous  to  entering  on  the  consideration  of  'the 
matters  referred  to  us  by  such  agreement  appointed  Jonas  Peacock 
of  &c.  to  be  our  umpire  and  finally  to  decide  on  the  matters  afore- 
said in  the  event  of  our  disagreement  thereon  and  having  examined 
witnesses  and  duly  investigated  the  matter  referred  to  us  by  the 
before-mentioned  agreement  Do  by  this  writing  under  our  respective 
hands  declare  and  award  that  the  price  to  be  paid  by  the  said 
J.  Williams  and  G.  Parker  for  the  mines  of  thick  or  ten  yards  coal 
Heathen  coal  Gubbin  ironstone  and  white  ironstone  lying  under  the 
[  *679  ]  lands  in  *the  before-mentioned  agreement  on  a  lease  thereof  for  a 
term  of  fourteen  years  from  the  11th  day  of  April  last  shall  be  400Z. 
per  acre  according  to  the  surface  measure  and  without  deduction 
for  faults  or  otherwise  payable  as  follows  iOOl.  to  be  paid  down  at 
the  time  of  signing  the  lease  and  400Z.  per  year  afterwards  payable 
quarterly  on  the  24th  June  29th  September  26th  December  and 
25th  March  until  the  whole  be  paid  for  the  first  quarterly  payment 
to  be  due  on  the  24ih  June,  1848.''  And  the  award  proceeded  to 
specify  the  manner  in  which  the  mines  should  be  worked,  and  that 
in  the  lease  of  the  ground  to  Messrs.  Williams  and  Parker  should 
be  contained  covenants  on  their  part  for  payment  of  the  before- 
mentioned  instalment,  and  working  the  mines  in  manner  aforesaid, 
and  all  other  covenants  usually  inserted  in  leases  of  a  like  nature. 

G.  Parker  died  on  the  18th  May,  1848.    On  the  10th  May,  1848, 
Messrs.  Bourne  and  Wainwright  the  solicitors  of  the  intended 
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lessors,  sent  to  Messrs.  Robinson  and  Fletcher,  the  solicitors  of  Eads 
the  intended  lessees,  a  draft  of  the  proposed  lease,  which  they  stated  Williams. 
had  been  prepared  in  conformity  with  the  terms  of  the  agreement, 
and  ''  the  award  of  Messrs.  Haines  and  Southern."  The  draft  not 
having  been  returned,  Messrs.  Bourne  and  Wainwright  made  several 
applications  for  it,  and  on  the  80th  May,  1848,  Messrs.  Robinson 
and  Fletcher  returned  the  draft  lease  to  Messrs.  Bourne  and  Wain- 
wright without  any  written  approval  thereof,  but  with  a  verbal 
statement  to  the  effect  that  they  had  not  then  seen  their  client 
J.  Williams,  but  that,  provided  the  terms  were  correctly  stated, 
they  had  no  objections  to  the  draft  lease.  Messrs.  Bourne  and 
Wainwright  thereupon  caused  the  lease  to  be  engrossed  in  duplicate, 
and  on  the  80th  May,  1848,  wrote  to  Messrs.  Robinson  and  Fletcher 
to  request  J.  Williams  to  call  and  sign  the  counterpart  of  the  lease. 

On  the  81st  May,  1848,  Mr.  Robinson  wrote  to  Messrs.  Bourne  [  680  j 
and  Wainwright  the  following  letter, — "  Mr.  John  Williams  has 
been  here  to-day,  he  says  he  has  never  seen  any  copy  of  the  award 
made  by  Mr.  Haines  and  Mr.  Southern,  and  is  perfectly  unacquainted 
with  the  periods  within  which  the  money  is  payable,  that  he  has  no 
wish  to  create  delay  or  throw  any  obstacle  in  the  completion  of  your 
present  arrangements,  but  he  cannot  consent  to  execute  the  lease 
until  he  is  better  acquainted  with  the  facts." 

On  the  10th  June,  1848,  Messrs.  Bourne  and  Wainwright  sent  to 
Messrs.  Robinson  and  Fletcher  a  copy  of  the  award,  and  on  the 
27th  July,  1848,  nothing  apparently  having  been  done  in  the 
meantime,  they  applied  by  letter  to  Messrs.  Robinson  and  Fletcher 
requesting  to  be  informed  whether  J.  Williams  would  abide  by  and 
perform  the  award.  On  the  8th  August,  1848,  Messrs.  Bourne  and 
Wainwright  received  the  following  letter  in  answer  from  Messrs. 
Robinson  and  Fletcher, — "  Mr.  Williams  is  advised  that  the  award 
is  invalid  on  several  grounds,  and  he  therefore  declines  according 
to  the  terms  of  it.  We  are  requested  however  to  state  that  he 
is  willing  to  enter  into  an  equitable  arrangement  with  the  parties 
notwithstanding  his  surveyor  has  ordered  the  Butty  to  abandon  the 
mines,  as  the  produce  will  not  pay  the  wages." 

The  objections  to  the  validity  of  the  award  as  stated  by  the 
answer  of  J.  Williams  in  the  suit  were,  that  no  witnesses,  though 
attending  ready  to  be  examined  on  his  part,  were  allowed  to  give 
evidence  before  the  referees  and  umpire;  that  R.  Haines,  the 
referee  appointed  by  ihe  lessors,  refused  to  allow  any  evidence  to 
be  given,  saying  that  he  himself  knew  suflBcient  of  the  value  of  the 
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Eads  mines ;  that  J.  Southern  the  defendant's  referee  refused  *for  some 
Williams.  *id^©  to  sign  the  award,  but  was  induced  to  do  bo  by  B.  Haines 
[  ^681  ]  and  J.  Peacock  who  urged  him  that  he  ought  to  yield  his  opinion 
to  that  of  the  majority  of  them,  and  that  it  was  useless  his  stand- 
ing out,  as  there  were  two  to  one  against  him.  The  answer  of 
J.  Williams  also  contained  a  statement  to  the  following  effect, 
showing  the  reason  for  his  wishing  not  to  have  the  lease  forced 
upon  him;  that  at  and  previously  to  the  date  and  execution  of 
the  agreement  of  the  11th  February,  1848,  it  was  represented  by 
or  on  behalf  of  the  parties  thereto  of  the  second  part  to  the 
defendant  and  6.  Parker  that  the  beds  of  coal  comprised  in  the 
agreement  were  as  to  the  greater  part  thereof  of  the  thickness  of 
ten  yards  or  thirty  feet,  and  the  defendant  and  G.  Parker  accord- 
ingly, relying  on  such  representations  and  conformably  with  an 
arrangement  to  that  effect  between  them  and  the  intended  lessors, 
proceeded  in  the  month  of  November,  1847,  to  drive  a  gate  road 
into  the  said  beds  of  coal,  but  they  did  not  further  or  otherwise 
work  the  same  previously  to  the  date  and  execution  of  the  agree- 
ment ;  that  from  and  after  the  date  and  execution  of  the  agreement, 
and  thenceforth  down  to  the  month  of  February,  1849,  the  defen- 
dant together  with  G.  Parker  until  his  death,  still  relying  on 
the  aforesaid  representations,  duly  worked  the  beds  of  coal,  but 
during  the  last-mentioned  period  the  defendant  ascertained,  as  the 
facts  were,  that  there  was  no  coal  in  the  mine  beyond  where  the 
gate-road  had  been  previously  driven,  and  that  the  coals  instead 
of  being  of  the  thickness  of  thirty  feet  were  in  the  thickest  part 
only  twenty-one  feet  and  no  more,  and  were  in  many  parts  only 
seven  and  in  others  only  six  feet  thick  from  the  top  to  the  bottom, 
and  by  reason  thereof  the  beds  of  coal  which  in  surface  measure- 
ment contained  or  purported  to  contain  6a.  Ir.  25p.,  duly  worked 
during  the  whole  of  the  last-mentioned  period,  were  and  could  be 
[  ^682  ]  worked  to  the  extent  of  *la.  Ir.  28p.  surface  measurement,  and 
such  were  the  smallness  in  quantity  and  the  very  inferior  quality 
of  the  coal  so  worked  and  got  from  the  beds  during  the  last- 
mentioned  period,  that  the  same,  for  the  purpose  of  effecting  sales 
thereof,  was  obliged  to  be  and  was  mixed  in  the  boats  with  coal 
of  a  good  quality,  which  was  drawn  from  other  parts  of  the 
Broadwell  colliery,  and  which  were  also  worked  by  the  defendant  ; 
and  that  moreover  the  beds  of  coal  comprised  in  the  agreement,  so 
far  as  the  same  had  been  hitherto  worked,  from  the  thinness  and 
inferior  quality  thereof,  were  not  only  of  a  value  to  let  or  work 
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greatly  less  than  was  made  to  appear  by  the  award,  but  were  in        eads 
fact  of  a  value  insufficient  to  repay  the  necessary  expenses  of    Williams. 
working  the  same,  and  there  was  either  no  coal  at  all  or  no 
coal  capable  of  being  worked  and  got  in  the  remainder  of  the 
said  6a.  Ir.  29p. 

It  appeared  that,  after  the  date  of  the  letter  of  the  8th  August, 
1848,  the  defendant  continued  to  work  the  mines  down  to  the 
month  of  February,  1849,  when  he  finally  discontinued  to  do  so. 
The  defendant  stated,  by  his  answer,  that  he  did  this  under  the 
expectation  that  some  equitable  arrangement  would  be  entered  into 
with  him  by  the  intended  lessors  with  respect  to  the  working  of 
the  said  beds  of  coal,  and  under  the  hope  that  the  representations 
which  had  been  made  to  him  before  the  agreement,  might  be 
eventually  substantiated. 

The  present  suit  was  instituted,  in  July,  1852,  by  trustees  for 
the  parties  interested  in  enforcing  the  agreement  for  the  lease; 
and  the  bill  prayed,  that  the  defendant  might  be  decreed  specifically 
to  perform  the  agreement  of  the  11th  February,  1848,  on  his  part, 
and  to  execute  a  counterpart  of  a  lease  of  the  mines  of  coal  and 
ironstone  therein  mentioned  according  to  the  terms  of  the  directions 
in  writing  stated  and  signed  by  R.  Haines,  J.  Southern  ♦and  [  ♦eaa  ] 
J.  Peacock,  the  plaintiffs  being  ready  and  willing  and  offering 
specifically  to  perform  the  agreement  on  their  part  and  to  execute 
a  lease  of  the  mines  pursuant  to  the  terms  of  the  said  direction  in 
writing,  and  that  it  might  be  declared  that  the  defendant  had 
accepted  the  title  of  the  plaintiffs  or  at  least  that  he  had  accepted 
the  title  of  the  parties  of  the  second  part  to  the  agreement  to  the 
mines  and  minerals,  and,  if  necessary  and  proper,  that  an  account 
might  be  taken  of  the  quantities  of  coal  and  minerals  gotten  by 
the  defendant  and  George  Parker  or  by  the  defendant  or  by  or 
tinder  their  or  his  order  or  direction  from  under  the  pieces  or 
parcels  of  land  comprised  or  referred  to  in  the  agreement,  and  that 
the  amount  which  under  the  terms  of  the  agreement  and  direction 
in  writing  ought  to  be  paid  for  the  same  might  be  ascertained, 
and  that  the  defendant  might  be  decreed  to  pay  such  amount  to 
the  plaintiffs. 

Evidence  was  gone  into  relative  to  the  manner  in  which  the 
award  had  been  made,  and  also  as  to  what  had  taken  place  sub- 
sequently to  the  dth  August,  1848 ;  the  effect  of  it  is  sufficiently 
stated  by  the  Lobd  Ghancbllob  in  his  judgment.  It  also  appeared, 
that  the  referees  and  umpire  had  not  signed  the  award  at  the  same 
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eads        time,  as  will  be  found  noticed  in  the  argument  on  behalf  of  the 
Williams,    defendant. 

The  cause  came  on  before  Vice-Chancellor  Stuart  in  June,  1854, 
when  his  Honour  made  a  decree  in  favour  of  the  plaintiffs  as  above 
stated ;  and  from  this  the  defendant  now  appealed. 

Mr.  Malins  and  Mr,  Metcalfe,  for  the  plaintiffs,  supported  the 
decree  of  the  Vicb-Chancellor. 

r  ♦684  ]  They  went  through  the  facts  of  the  case,  citing  and  *commenting 

on,  Gregory  v.  Mighell  (i),   Watson  v.  Reid  (2),  Southcomb  v.   The 
Bishop  of  Exetei'  (3),  Clarke  v.  Moore  (4). 

Mr,  Wigram  and  Mr.  Toller,  for  the  defendant,  the  appellant : 

They  contended  that  the  award  was  irregular  and  bad  on  several 
grounds:  the  referees  had  refused  to  examine  witnesses,  one  of 
them,  E.  Haines,  instead  of  exercising  his  own  judgment  at  all  on 
the  matter  referred  to  him  had  acted  entirely  on  the  report  of  his 
grandson  Thomas  Haines,  and  the  referees  had  without  authority 
delegated  their  duties  to  the  umpire :  Phijyps  v.  Ingram  (5),  Little 
v.  Neu'ton  (6) ;  and  further,  the  award  was  not  the  joint  act  of  the 
referees,  for  they  did  not  sign  it  in  the  presence  of  each  other  as 
they  ought  to  have  done,  it  was  drawn  up  by  the  umpire  and  sent 
to  the  referees,  who  apparently  signed  it  at  different  times,  and 
it  was  then  signed  by  the  umpire  :  Wade  v.  Bowling  (7),  Staltvorth 
V.  Inns  (s). 

(The  Lord  Chancellor  remarked,  that,  though  he  admitted  the 
general  principle  involved  in  the  last  ground  of  objection,  he  was 
not  quite  satisfied  that  the  rule  could  be  so  strictly  applied  as  it 
must  be  to  support  the  argument.) 

[If  the  plaintiffs  intended  to  enforce  a  contract  like  that  in 
question,  they  were  bound  to  have  come  to  the  Court  without 
delay :  Wright  v.  Howard  (9),  Coslake  v.  Till  (lo),  Watson  v.  Reid  (2), 
Walker  v.  Jeffreys  (ii).  The  defendant  had  taken  possession  in 
anticipation  of  the  award,  and  therefore,  that  circumstance  could 
not  now  prevent  him  from  urging  the  laches  of  the  plaintiffs  as  a 

(1)  11  R.  R.  207  (18  Ves.  328).  (7)  99  R.  R  339  (4  Ell.  &  Bl.  44). 

(2)  32  R.  R,  203  ( I  Ruse.  &  My.  236).  (8)  67  R.  li.  680  (13  M.  &  W.  466). 

(3)  77  R.  R.  86  (6  Hare,  213).  (9)  24  R.  R.  169  (1  Sim.  &  St.  190). 

(4)  68  R.  R.  368  (1  Jo.  &  Lat.  723).  (10)  25  K.  R  75  (1  Russ.  376). 

(5)  3  Dowl.  669.  (11)  58  R.  U.  90  (1  Hare,  341). 

(6)  9  Dowl.  437. 
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bar  to  their  claim.     They  also  referred  to  Dobson  v.  Oroves  (i),        eads 
In  re  Pleices  and  Middleton  C^),  Harvey  v.  Shelton  (3).]  Williams. 

Mr.  Malins  replied :  [  gh6  ] 

*  *  In  reference  to  the  laches  of  the  plaintiffs,  he  urged  that  [  686  ] 
they  could  not  be  treated  as  a  bar  to  relief  where  the  defendant 
had  taken  possession :  Clarke  v.  Moore  (4).  By  working  the  mine, 
the  defendant  had  rendered  it  impossible  for  the  Court  to  restore 
the  plaintiffs  to  their  original  position.  He  commented  on  the 
cases  cited  on  the  part  of  the  defendant,  and  referred  to  Soidshy  v. 
Hodgson  (6),  Emery  v.  Wase  (6). 

Thb  Lobd  Chancellor  delivered  judgment :  Dec.  2. 

After  giving  a  history  of  the  facts  of  the  case,  down  to  and 
including  the  letter  from  Messrs.  Bobinson  and  Fletcher  to 
Messrs.  Bourne  and  Wainwright  on  the  8th  August,  1848,  his 
Lordship  proceeded  as  follows  : 

The  first  observation  that  arises  is  this,  that  Mr.  Williams  was 
clearly  entitled  under  the  terms  of  the  agreement  of  the  11th 
February  to  have  a  valid  award ;  and  if  therefore  the  award  was 
invalid  and  was  objected  to  in  due  time  there  is  nothing  to  bind 
the  defendant.  The  objections  made  to  the  award  are,  first,  that 
B.  Haines  the  referee  appointed  by  the  lessors  in  estimating  the 
value  relied  exclusively  on  his  grandson  to  report  as  to  the  state 
of  the  mine  and  did  not  examine  it  himself,  secondly,  that  the 
referees  examined  no  witnesses,  thirdly,  that  they  left  the  matter 
to  the  decision  of  Mr.  Peacock,  not  forming  their  own  judgment 
but  adoptmg  his,  and  fourthly,  that  the  referees  did  not  sign  the 
award  both  together  and  at  the  same  time. 

With  regard  to  the  award  itself,  it  has  this  peculiarity  connected  [  687  ] 
with  it,  that  it  is  signed  not  only  by  the  referees  but  also  by  the 
umpire:  I  however  treat  it  merely  as  the  award  of  the  referees, 
and  take  the  signature  of  the  umpire  for  nothing,  except  perhaps 
as  indicating  his  concurrence :  it  is  not  the  award  of  the  umpire, 
but  of  the  referees. 

As  to  the  objections,  there  is  no  doubt  that  if  they  were  made  in 
good  time  the  result  is  fatal  to  the  award.  I  do  not  however  agree 
in  the  suggestion,  that  it  was  incumbent  on  the  referees  to  examine 

(1)  66  B.  B.  609  (6  a  B.  637).  (5)  3  Burr.  1474. 

(2J  66  B.  B.  572  (6  Q.  B.  845).  (6)  7  B.  B.  109  (5  Ves.  846  ;  8  Ves. 

(3)  64  B.  B.  116  (7  Beav.  455).  505). 

(4)  68  B.  R  368  (1  Jo.  &  Lat.  723). 
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eads  witnesses.  I  do  not  think,  when  a  matter  is  referred  to  surveyors 
Williams,  or  other  persons  of  skill  to  fix  the  value  of  property  to  be  bought 
or  let,  that  the  meaning  is  that  they  are  necessarily  to  examine 
witnesses :  they  are  intrusted  from  their  experience  and  observation 
to  form  a  judgment  which  the  parties  referring  to  them  agree  shall 
be  considered  satisfactory.  I  do  not  therefore  think  that  in  the 
present  case  it  is  an  objection  that  the  referees  did  not  examine 
witnesses,  provided  they  bojid  fide  meant  to  say  that  they  knew 
enough  of  the  subject  to  decide  properly  without  doing  so. 

I  am  not  prepared  either  to  say  that  it  is  a  good  ground  of 
objection  that  the  referee  did  not  himself  go  down  the  mine,  but 
left  it  to  his  grandson  to  report  to  him;  because  in  forming  a 
judgment  as  to  the  value  of  anything,  an  estate  for  instance,  a 
person  must  necessarily  proceed  in  a  great  measure  upon  the  report 
of  others.  Nor  should  I,  for  the  same  reason,  have  thought  it  an 
objection  that  the  referees  consulted  Mr.  Peacock,  if  the  fact  had 
merely  been  that,  having  a  doubt  as  to  what  they  ought  to  say  was 
the  value,  they  had  taken  this  course  amongst  other  means  of 
enabling  them  to  form  a  correct  judgment,  Mr.  Peacock  being  a 
person  evidently  of  skill  and  competent  experience  in  these 
[  *688  ]  ^matters  ;  but  I  do  think  it  an  objection  that,  instead  of  consulting 
him  and  then  forming  their  own  judgment  upon,  amongst  other 
things,  his  estimate  of  the  value,  they  consult  him  and  make  their 
award,  not  because  his  opinion  has  determined  their  minds  as  to 
what  it  ought  to  be,  but  subscribing  to  what  tliey  think,  or  one  of 
them  at  least  thinks,  wrong  because  somebody  else  thinks  it  right. 
The  evidence  as  to  Mr.  Haines,  the  lessor's  referee,  shows  that  he 
was  guided  either  entirely  or  mainly  by  the  report  of  his  grandson 
coupled  with  his  own  fifty  years  knowledge  of  the  neighbourhood, 
which  of  itself  I  think  was  quite  a  legitimate  ground  to  entitle  him 
to  sign  an  award;  but  as  to  Mr.  Southern,  the  other  referee,  it 
appears,  not  that  he  consulted  Mr.  Peacock  and  was  satisfied  by 
him  of  the  land  being  worth  400J.  an  acre,  but  that  he  consulted 
Mr.  Peacock,  and  finding  that  he  said  4002.  was  the  value,  he, 
Mr.  Southern,  although  he  did  not  think  it  worth  200/.,  concurred 
in  the  award,  because  he  thought  it  of  no  u»e  differing.  That  is 
not  a  course  which  referees  have  a  right  to  pursue,  and  an  award 
BO  made  was  not  one  by  which  the  perbons  who  had  agreed  to  take 
the  reference  were  bound:  they  were  entitled  to  have  the  unbiassed 
judgment  of  the  two  referees,  or  if  the  two  could  not  concur,  then 
the  unbiassed  judgment  of  the  umpire,  not  in  a  loose  way  giving 
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an  opinion,  but  dealing  judicially  with  that  upon  which  it  had        eads 
become  his  duty  to  decide.     That  therefore  appears  to  me  to  be  a    Williams. 
valid  objection  to  the  award. 

I  am  also  inclined  to  think,  contrary  to  my  first  impression 
when  the  matter  was  stated,  that  it  was  also  a  good  ground  of 
objection,  that  the  referees  did  not  sign  the  award  together.  Upon 
that,  however,  I  give  no  opinion,  because,  for  reasons  which  will 
appear,  it  is  not  necessary  to  decide  the  point,  except  that  I  wish 
it  to  be  understood,  that  if  I  threw  out  any  doubt  on  the  subject, 
*I  desire  to  retract  it.  I  think  there  is  a  great  deal  of  good  sense  [  *689  ] 
in  saying,  that  when  a  matter  is  referred  to  two  persons  to  decide 
by  a  statement  in  writing,  that  writing  must  be  made  by  the  two 
together,  a  contemporaneous  act ;  for  if  one  person  signs  at  York 
on  one  day,  and  another  at  Exeter  on  another  day,  it  is  impossible 
to  know  that  something  may  not  have  occurred  in  the  meantime 
to  induce  one  party  to  change  his  mind  if  he  could.  I  think, 
therefore,  that  in  such  a  case  it  is  the  duty  of  the  two  persons  to 
keep  the  matter  open  to  the  last  moment,  and  that  it  is  not 
competent  for  the  one  to  sign  at  one  time  and  the  other  to  sign  at 
another.  The  point,  however,  is  not,  as  I  have  said,  one  which  it 
is  necessary  to  decide  here,  but  I  wish  to  guard  myself  against 
being  supposed  to  have  said  that  I  do  not  accede  to  the  above  being 
a  correct  statement  of  the  law. 

It  appears  that  on  the  8th  August  Mr.  Williams  objected  to  the 
award ;  he  may  be  taken  to  have  objected  on  that  which  I  consider 
to  be  a  valid  ground  of  objection,  namely,  that  it  was  not  the 
genuine  opinion  of  the  two  referees,  and  the  question  then  is,  was 
that  objection  taken  in  due  time.  It  must  be  assumed  that  he 
knew  of  the  award  on  the  10th  June  or  a  day  or  two  afterwards ; 
there  was  thus  considerable  delay,  but  it  was  no  doubt  a  matter  in 
which  he  was  entitled  to  have  some  little  time  to  make  inquiries, 
he  stating  that  he  did  not  think  the  property  was  worth  half  the 
money  assigned  as  its  value  by  the  award.  He  does  inquire,  and 
on  the  8th  August  makes  his  objection,  at  the  same  time  saying, 
that  though  he  objects  to  the  award  he  is  willing  still  to  negotiate 
for  the  purchase  upon  equitable  terms,  meaning  terms  other  than 
those  which  had  been  stated  in  the  reference.  The  suggestion  on 
the  part  of  the  plaintiffs  is,  that,  supposing  the  award  to  be  bad 
which  I  decide  it  was,  this  objection  was  not  made  in  ♦good  time.  [  •690  ] 
I,  however,  feel  myself  relieved  from  deciding  the  very  diflScult 
question,  of  how  much  delay  would  be  conclusive  to  shut  a  person 
R.R. — VOL.  on.  22 
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EAD8        out  from  making  a  complaint  in  a  case  of  this  kind,  because  I 

WiLLiAiis.    come  to  the  clear  conclusion  that,  whether  it  was  made  in  proper 

time  or  not,  the  plaintiffs  concurred  in  treating  it  as  so  made  as 

to  open  a  new  negotiation;  and  my  reason  for  arriving  at  that 

conclusion  is  mainly  from  the  evidence  of  the  plaintiffs  themselves. 

(His  Lordship  here  read  various  portions  of  the  plaintiff's  evidence 
to  the  effect  that  in  October,  1848,  the  agents  of  the  plaintiffs  had 
inspected  the  mine  in  company  with  the  agents  of  the  defendant, 
for  the  purpose  of  ascertaining  the  quantity  of  coal  and  fixing  a 
price;  that  in  October  and  November,  1848,  various  inspections 
and  examinations  of  the  mines  were  made  by  all  parties  with  the 
same  view,  the  plaintiffs  themselves  by  their  solicitors  employing 
persons  to  go  down  and  examine  on  their  behalf.  His  Lordship, 
after  noticing  that  this  account  was  confirmed  by  the  defendant's 
witnesses,  proceeded  as  follows :) 

All  this  appears  to  me  to  establish  conclusively  that,  the  objection 
being  made  to  the  award  on  the  8th  August,  the  plaintiffs  by  their 
solicitor  and  by  their  agent  assented  to  that  objection  so  far  as  to 
agree  that  the  mine  should  be  examined  again  with  the  view  of 
fixing  a  value.  The  persons  who  went  down  on  the  part  of  the 
plaintiffs  adhered  to  the  opinion  which  Thomas  Haines  had 
originally  formed  that  it  was  worth  4002.  an  acre,  the  person  who 
went  down  on  the  part  of  the  defendant  came  to  a  totally  opposite 
conclusion,  and  thus  the  matter  was  carried  on  into  November. 
The  statement  of  the  plaintiffs  then  is  that  the  defendant  still 
[  *69i  ]  continued  working  the  mine ;  this  the  defendant  admits,  *he  says 
he  continued  to  work  the  mine  until  February,  when  he  abandoned 
it,  and  that  he  did  so  in  the  hope  that  he  might  find  it  could  be 
worked  properly. 

The  mine  being  thus  abandoned  in  February,  1849,  and  the 
defendant  alleging  that  he  was  not  bound  by  the  award  and  that 
he  would  not  have  anything  to  do  with  the  matter,  nearly  three 
years  and  a  half  elapse  before  any  step  is  taken  by  the  plaintiffs. 
It  was  said  in  argument  that,  possession  having  been  taken  and 
the  mine  actually  worked,  this  case  is  not  like  those  in  which  a 
defendant  is  called  upon  to  do  something,  but  that  it  resembles 
more  an  action  for  goods  sold  and  delivered;  but  I  think  there  is 
a  great  fallacy  in  that  argument.  It  is  true,  adopting  the  illus- 
tration, that  the  defendant  has  had  some  goods,  but  what  this 
Court  is  asked  to  do  is  to  make  itself  instrumental  to  compel  him 
to  take  other  goods.    The  fact  that  he  has  taken  some  of   the 
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goods,  may  or  may  not  be  important  in  showing  whether  or  not        eads 

he  is  bound  to  take  the  remaining  goods;  for  if  he  takes  them    ^H^ii^Ms. 

mider  certain  circumstances,  under  protest  for  instance  as  to  the 

others,  though  he  may  be  liable  to  account  for  what  he  has  taken, 

it  can  give  no  right  to  compel  him  to  take  the  others.    It  appears 

to  me,  upon  all  principle  and  authority,  that  the  lapse  of  time  is 

conclusive  against  the  plaintiffs.    I  do  not  know  that  it  would  not 

have  been  conclusive,  if  there  had  not  been  anything  like  an 

abandonment  of  possession  :  it  may  be  that  the  plaintiffs  were  not 

too  late  to  have  brought  an  action,  but  specific  performance  is 

relief  which  this  Court  will  not  give,  unless  in  cases  where  the 

parties  seeking  it  come  promptly,  and  as  soon  as  the  nature  of  the 

case  will  permit.    There  is  no  use  in  going  into  the  authorities  in 

detail.    In  Watson  v.  Reid(i),  Sir  John  Leach  ♦refused  to  make  a      [  *^22  ] 

decree  after  the  party  had  been  waiting  for  twelve  months,  and  no 

sufficient  reason  was  assigned  for  the  delay ;  and  in  Southcomb  v. 

The  Bishop  of  Exrtcr  (2)  a  delay  had  occurred  much  less  than  the 

delay  in  this  case. 

It  appears  to  me,  therefore,  that  the  case  may  be  shortly  stated 
thus:  The  award  was  made  on  the  13th  April,  it  was  invalid  if 
properly  objected  to,  and  it  was  objected  to  on  the  8th  August;  it 
may  be  doubtful  whether  it  was  objected  to  soon  enough  having 
regard  to  the  nature  of  the  objection,  but  the  conduct  of  the  parties 
shows  that  the  lessors  or  intended  lessors  did  not  mean  to  avail 
themselves  of  any  objection  for  delay  up  to  that  time,  and  that 
they  acquiesced  in  the  suggestion  of  a  new  arrangement  by  sending 
down  their  agent  over  and  over  again  to  meet  the  agent  of  the 
other  party  in  order  to  fix  the  value ;  no  agreement  ever  was  come 
to,  and  in  February,  1849,  the  mine  was  abandoned ;  the  plaintiffs 
might  then,  if  their  view  of  the  case  is  correct,  have  come  forward 
and  insisted  on  specific  performance;  and  they  might  then  have 
raised  the  question  that  the  award  was  good,  and  that  the  defendant 
had  by  delay  in  making  his  objection  adopted  it.  I  am  of  opinion, 
if  it  were  necessary  to  pronounce  a  decision,  that  they  are  wrong 
on  both  points ;  I  think  there  was  a  valid  objection  to  the  award, 
and  I  am  inclined  to  think  that  the  objection  was  made  in  due 
time.  Even  if  there  was  no  valid  objection  to  the  award,  the 
intended  lessee  refused  to  be  l)ound  by  it,  saying  there  had  been 
a  valid  objection  and  that  he  repudiated  the  contract  in  consequence, 
and  quitted  possession ;  after  this  the  plaintiffs  allow  three  and  a 

(1)  32  B.  B.  203  (1  Buss.  &  My.  236)  (2)  77  K.  B.  86  (6  Hare,  213). 
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Eads        half  years  to  elapse.    It  appears  to  me,  with  all  deference  to  the 

Williams.    Viob-Chancbllor  from  whom  I  differ  on  this  occasion,  •that  this 

[  *693  ]       was  not  a  case  in  which  the  Court  could  make  a  decree  for  specific 

performance.    I  think,  however,  that  the  plaintiffs  are  entitled  to 

a  decree  for  an  account  of  the  coal  actually  raised,  which  they 

must  be  paid  for :  the  decree  will  therefore  be  varied  accordingly. 

Some  discussion  then  took  place  as  to  the  terms  of  the  decree,  which 
were  finally  determined  to  be  according  to  the  following  Minute, 
the  Lord  Chakcbllor  holding  that  the  defendant  was  in  possession 
under  the  agreement :  Vary  the  decree  of  the  Vicb-Chancellor, 
and  dismiss  the  bill  with  costs  so  far  as  it  seeks  a  specific  perform- 
ance of  the  agreement  of  February,  1848 ;  decree  for  an  account  of 
the  quantity  of  coal  worked,  which  the  defendant  is  to  pay  for  at  the 
rate  of  400Z.  per  acre ;  reserve  the  costs  so  far  as  they  relate  to  the 
account. 


1853.  In   ke  lady  BYBON'8   SETTLEMENT. 

Nov.  5. 
(4  D.  M.  &  G.  694—700.) 

Under  the  Act  for  facilitating  the  Conveyance  of  Workhouses  (5  &  (5 
Will.  IV.  c.  69),  which  enables  the  poor  law  guardians  to  purchase,  but 
not  compulsorily,  lands  of  persons  under  disability,  and  empowers  the 
Court  to  order  the  expenses  attending  the  purchase  payment  into  Court,  or 
application  for  reinvestment,  to  be  paid  by  the  poor  law  guardians :  Held, 
that  the  expenses  of  the  investigation  of  title  on  a  reinvestment  in  land 
were  payable  by  the  poor  law  guardians. 

[Under  the  Supreme  Court  of  Judicature  Act,  1890,  s.  o,  the  Court  now  has 
power  to  direct  payment  of  these  costs  irrespectively  of  the  special  Act 
See  In  re  Schmarr  [1902]  1  Ch.  326,  71  L.  J.  Ch.  219,  86  L.  T.  51,  50  W.  R. 
245.— O.  A.  S.] 


1853.  HORWOOD  V.   GRIFFITH. 

Aor.  11, 12, 

25.  (4  D.  M.  &  G.  700—710.) 

*""  Where  theire  is  a  specific  bequest,  parol  evidence  is  admissible  to  show 

what  property  there  is  answering  to  the  description  of  it ;  but,  if  on  that 
evidence  it  appears  that  there  was  propei-ty  correctly  answering  the  desorip- 
tion,  no  evidence  can  be  adduced  to  show  that  it  was  intended  to  apply  to 
other  property. 

[This  case  was  merely  a  particular  application  of  the  general  rule  stated  in 
the  head-note.  The  case  does  not  present  any  special  point  of  interest,  since 
there  was  no  real  doubt  or  ambiguity  as  to  the  property  which  answered  the 
description  contained  in  the  specific  bequest.] 
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BEYSON  r.  The  WARWICK  and  BIRMINGHAM         im. 
CANAL  COMPANY  and  Others.  yor.n.is, 

Dec  22 
(4  D.  M.  &  G.  711—731 ;  S.  0.  23  L.  J.  Oh.  133;  18  Jur.  47  ;  2  W.  R.  151.)  _L  ' 

Committeemen  of  a  provisionally  registered  Bail  way  Company  entered  Kniqht 
into  an  agreement  with  two  incorx)orated  Canal  Companies  for  the  purchase  xubkek 
of  the  canals  by  the  Railway  Company,  in  the  event  of  power  being  obtained  J,.jj. 

from  Parliament  for  that  purpose,  with  a  proviso  that  the  committeemen  [  711  ] 
should  provide  out  of  their  own  monies  a  deposit,  which  was  to  be  forfeited 
if  no  Act  should  be  obtained.  The  deposit  was  paid  by  a  cheque  headed 
with  the  name  of  the  Railway  Company,  signed  by  three  committeemen,  and 
countersigned  by  the  secretary.  It  was  paid  by  means  of  a  credit  trans- 
ferred to  the  account  of  the  Railway  Company  from  that  of  another 
provisionally  registered  Railway  Company,  by  some  of  the  committeemen 
who  were  directors  of  both.  This  transaction  was  not  within  their  powers 
in  either  capacity,  but  the  money  was  subsequently  repaid  to  the  latter 
Railway  Company  out  of  the  funds  of  the  former.  No  Act  was  obtained ; 
the  first-mentioned  Railway  Company  was  dissolved,  and  was  ordered  to  be 
wound  up  :  Held, 

1.  That,  notwithstanding  the  unauthorized  transfer  of  credit,  the  deposit 
was  trust  money  of  the  first-mentioned  Railway  Company,  as  between  its 
subscribers  and  the  Canal  Companies. 

2.  That  the  form  of  the  cheque,  and  the  circumstances  under  which  it 
was  received,  affected  the  Canal  Companies  with  notice  of  the  trust. 

3.  That  a  suit  sanctioned  by  the  Master  under  the  Winding-up  Act,  by 
one  of  the  subscribers  to  the  first-mentioned  Railway  Company,  on  behalf  of 
himself  and  the  other  subscribers,  except  those  who  were  defendants, 
against  the  Canal  Companies,  the  committeemen  and  the  official  manager 
of  the  Railway  Company  for  the  recovery  of  the  deposit,  was  properly 
constituted. 

This  was  an  appeal  from  a  decree  of  Yice-Ghancellor  Stuabt  (i), 
ordering  two  Canal  Companies  to  repay  a  sum  of  10,0002.,  which  had 
been  paid  to  them  by  members  of  the  managing  committee  of  a 
provisionally  registered  Railway  Company,  as  a  deposit  on  a  contract 
for  the  purchase  of  the  canals. 

[The  following  statement  of  the  facts  will  be  found  sufficient  for 
the  purposes  of  the  present  report :] 

In  1845  a  Company  was  projected  for  the  formation  of  a  line  of 
railway  from  Northampton  to  Warwick  with  a  capital  of  500,000/. 
in  20,000  shares  of  25/.  each,  on  *each  of  which  a  deposit  was  to  [  *712  ] 
be  paid.  The  Company  was  provisionally  registered  by  the  name 
of  "  The  London  and  Birmingham  Extension,  and  Northampton, 
Daventry,  Leamington  and  Warwick  Railway  Company." 

By  the  Parliamentary  contract  and  subscribers'  agreement,  each 
of  which  was  dated  the  16th  of  August,  1845,  a  committee  of 
management  was  appointed  with  various  powers  therein  mentioned, 
not  including  any  power  to  purchase  lands ;  but  including  a  power 

(1)  iSm.  &G.  447. 
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Brysok      out  of  the  monies  \?hich  had  been  or  should  be  paid,  or  should 

Wabwigk     thereafter  come  to  their  hands  or  the  hands  of  the  bankers  of 

BiBMiNOHAM  ^^®  undertaking,  to  make  such  deposits  of  money  as  might  be 

Canal  necessary  for  the  purpose  of  complying  with  the  Standing  Orders 
of  Parliament ;  and  generally  to  do  all  such  other  acts  as  might 
be  necessary  for  carrying  the  undertaking  into  full  and  complete 
effect ;  and,  in  the  meantime,  if  the  committee  of  management 
for  the  time  being  should  think  proper,  to  invest  the  monies  which 
had  been  or  should  be  paid,  or  should  thereafter  come  to  their 
hands  or  the  hands  of  the  bankers  of  the  said  undertaking,  either 
as  deposits  or  calls  to  be  made  upon  the  subscribers,  or  any  parts 
or  part  thereof  in  any  of  the  Government  or  other  public  funds,  or 
in  the  purchase  of  Exchequer  bills,  or  to  advance  the  same  monies 
or  any  part  thereof  on  loan  or  interest  to  any  Joint-stock  Company 
carrying  on  business  as  bankers  in  either  of  the  cities  of  London 
or  Westminster,  with  a  condition  for  repayment  on  such  notice 
being  given  to  the  Banking  Company  as  should  be  agreed  upon  by 
the  committee  of  management  for  the  time  being. 

The  subscribers'  agreement  contained  similar  provisions,  and  a 
power,  in  the  event  of  the  application  to  Parliament  in  the  then 

[  *7\d  ]  next  Session  not  being  successful,  *for  the  general  committee  of 
management  for  the  time  being  to  renew  such  applications  to  Par- 
liament in  the  then  next  or  any  subsequent  Session.  Numerous 
shares  were  taken  by  the  plaintiff  and  other  persons,  who  paid 
the  deposits  and  signed  the  agreements.  The  capital  subscrilted 
amounted  to  850,000/.,  and  the  deposits  paid  to  18,700'. 

On  the  21st  of  October,  1845,  the  defendants,  the  Warwick  and 
Birmingham  Canal  Company  and  the  Warwick  and  Napton  Canal 
Company,  two  Companies  incorporated  by  Act  of  Parliament  with 
the  usual  powers,  not  including  any  power  to  sell  their  under- 
takings, [affixed  their  corporate  seals  to  an  agreement  in  writing 
between  themselves  and  seven  members  of  the  provisional  committee 
of  the  Railway  Company,  which  agreement  included  the  following 
stipulations]  : 

The  Railway  Company  to  purchase  the  capital  stock  of  the  Canal 
Companies  as  they  now  hold  and  enjoy  the  same  [at  the  rates 
therein  stated,  making  a  total  purchase  money  of  897,250/.,  and  to 
discharge  the  debts  of  the  Canal  Companies  due  on  bond  or  mort- 
gage or  otherwise,  amounting  to  189,760/.,  and  other  liabilities  of 

[  714  ]  the  said  Canal  Companies  amounting  to  the  sum  of  5,000/.]  4.  The 
property  of  the  Canal  Companies  to  be  vested  in  the  Railway 
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Company  on  the  expiration  of  two  calendar  months  after  the  passing  Brtsok 

of  such  Act  of  incorporation,  if  such  consideration  money  shall  be  wabwiok 

paid,  or  so  soon  as  the  same  shall  be  paid,  and  to  be  taken  subject  bibminoham 

to  all  the  liabilities  of  the  Canal  Companies.     *     *    8.  The  under-  Canal 

*^  COMPAKT. 

signed  members  of  the  provisional  committee  to  pay  down  or  to 
procure  to  be  contributed  and  paid  down  on  the  day  of  the  date 
hereof  the  sum  of  10,000{.,  on  the  1st  of  December  next  the  sum  of 
15,000/.,  and  on  the  1st  of  January  next  the  further  sum  of  25,0001., 
making  together  *the  sum  of  50,000Z. ;  the  before-mentioned  sums  [  *716  J 
of  money  to  be  lodged  in  the  Bank  of  the  Warwick  and  Leamington 
Banking  Company,  in  the  names  of  six  trustees,  three  to  be  named 
by  the  said  Canal  Companies,  and  three  by  the  undersigned  mem- 
bers of  the  provisional  committee,  upon  which  the  Canal  Companies 
shall  pay  interest,  after  the  rate  of  21.  per  annum,  from  the  before- 
mentioned  times  of  payment  until  the  completion  of  this  agreement, 
in  case  the  said  Act  of  incorporation  shall  be  obtained,  or  until  the 
1st  of  September,  1847,  in  case  the  said  Act  shall  not  previously  be 
obtained,  or  until  such  further  period  as  [therein  provided] ;  the  said 
sum  of  50,000/.  to  be  held  upon  the  following  trusts,  namely,  until 
the  Act  of  incorporation  shall  be  obtained,  the  trustees  to  apply  the 
said  sum  of  50,000/.  as  the  Canal  Companies  shall  direct  in  taking 
transfers  of  the  bonds  or  mortgages,  or  in  discharge  of  any  other 
parts  of  the  said  debt  of  139,760/.,  and  no  interest  on  the  bonds  or 
mortgages  so  to  be  transferred  shall  be  received  by  the  trustees,  but 
such  interest  shall  cease  to  be  payable,  and  shall  be  extinguished 
for  the  benefit  of  the  Canal  Companies.  9.  That  in  case  the  whole 
of  ihe  Siiid  sum  of  50,000/.  uhall  not  be  paid  to  the  trustees  on  or 
before  the  1st  of  January  next,  this  agreement  to  be  absolutely 
void,  and  the  sum  of  25,000/.,  instead  of  the  sum  of  39J25/.  (1) 
shall  be  paid  to  the  Canal  Companies  by  the  said  trustees  in  com- 
pensation for  their  loss  and  inconvenience ;  and,  in  case  the  sum  of 
25,000/.  shall  not  have  been  paid  to  the  trustees,  the  deficiency 
shall  be  made  good  by  the  undersigned  members  of  the  provisional 
committee:  time  to  be  the  essence  of  the  agreement.  11.  If  no 
Act  of  Parliament  shall  be  obtained  by  the  Railway  Company  before 
the  1st  of  September,  1847,  or  such  other  period  as  shall  be  pro- 
vided for  by  the  clause  for  extension  of  time  hereinbefore  mentioned, 
or  if  such  Act  of  incorporation  *bhall  not  authorize  tiie  purchase  of  [  *716  ] 
the  property  oi  the  Canal  Company,  the  sum  of  89,725/.  C^),  shall 

(1)  See  next  clause.  chaae  money  of  the  capital  stock  of  the 

(2)  /.«.,  one-tenth  of  the  agreed  pur-      Canal  Companies. 
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Bbtson  be  paid  or  delivered  by  the  trustees  to  the  Canal  Companies,  snch 
Wabwick  su^  of  39,725/.,  with  the  amount  of  interest  which  shall  have  been 
BiBM^oHAM  ©xtinguished  as  aforesaid,  to  be  agreed  on  as  compensation  for  the 
Canal  loss  and  inconvenience  which  the  Canal  Companies  may  sustain 
by  being  precluded  from  entering  into  other  agreements,  or  from 
applying  to  Parliament  for  other  powers  for  the  sale  or  disposition 
of  their  property,  or  otherwise  for  their  advantage,  and  the  residue 
of  the  said  sum  of  50,000/.,  shall  be  repaid  or  transferred  to  the 
members  of  the  provisional  committee.  12.  That  the  terms  of  this 
agreement,  so  far  as  respects  the  payment  of  the  sum  of  50,0002., 
shall  be  executed  and  performed  by  the  undersigned  members  of 
the  said  provisional  committee,  and  such  members  of  the  provisional 
committee  shall  provide  such  sum  of  50,000/.  out  of  their  own 
monies,  or  procure  the  same  to  be  paid  as  aforesaid  (so  that  the 
Canal  Companies  shall  not  be  affected  by  any  special  trusts  or 
liabilities  which  may  attach  to  the  paid-up  capital  of  the  Baiiway 
Company) ;  the  performance  of  this  agreement,  so  far  as  respects 
the  deposit  and  application,  in  manner  hereinbefore  mentioned,  of 
the  said  sum  of  50,000/.,  having  been  undertaken  by  the  said  under- 
signed members  of  the  provisional  committee  in  respect  of  their 
separate  interests  in  the  success  of  the  said  Railway  Company,  and 
not  as  agents  for  the  body  of  proprietors. 

Upon  the  execution  of  this  agreement  the  secretary  of  the  Bail- 
way  Company  handed  to  the  solicitor  of  the  Canal  Companies  a 
cheque  for  10,000/.  in  the  following  words :  "  The  London  and 
Birmingham  Extension  and  Northampton,  Dayentry,  Leamington 
and  Warwick  Baiiway  Company.  No.  31.  London,  21st  of 
October,  1845.  The  Commercial  Bank  of  London.  Pay  W.  C. 
[  •717  ]  ♦Bussell,  Esq.,  or  bearer,  ten  thousand  pounds.  Frederick 
FovBAux  Weiss,  S.  N.  Fisher,  John  Edmund  db  Bbauvoir, 
Directors.  10,000/.  John  Hervey,  Secretary."  This  cheque  was 
paid  by  Mr.  Heath  into  the  Leamington  and  Warwick  Bank, 
and  was  carried  to  the  credit  of  Messrs.  Bussell,  Lawrence  and 
Chamberlayne,  and  afterwards  in  pursuance  of  resolutions  of  the 
Canal  Companies  to  the  credit  of  those  Companies,  by  whose 
directors  the  amount  was  received  from  the  Baiiway  Company's 
bankers,  and  was  afterwards  apphed  in  paying  the  amounts  due  on 
bonds  of  the  Canal  Companies ;  the  bondholders  thereupon  under- 
taking to  deal  with  the  bonds  as  Messrs.  Bussell,  Chamberlayne 
and  Lawrence  should  direct. 
It  appeared  from  the  evidence  in  the  cause,  though  the  poiat 
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was  not  raised  in  the  pleadings,  that,  on  the  morning  of  the  22nd       Bryson 
of  October,  on  which  day  the  cheque  was  paid   by  the  Railway     Warwick 
Company's  bankers,  the  balance  standing  to  the  credit  of  the  b^^^^^qham 
Company  was  only  2,949Z.  14«.  9rf.,  and  that  a  large  purchase  of       Canal 
Consols  had  been  made  shortly  before  that  time  out  of  the  monies 
standing  to  the  credit  of  the  Company,  but  that  on  the  morning  of 
the  22nd  of  October,  and  before  the  presentation  of  the  cheque  for 
10,000?.,  a  cheque  for  12,000/.  was  paid  to  the  credit  of  the  Railway 
Company.    This  cheque  was  drawn  on  another  account  at  the  same 
Bank  standing  to  the  credit  of  another  provisionally  registered 
Railway  Company,  called  the  Warwick   and  Worcester  Railway 
Company.     Several  of  the  directors  of  the  Warwick  and  Worcester 
Railway  Company,  including  the  three  by  whom  the  cheque  for 
12,000Z.  was  drawn,  were  also  directors  of  the  Extension  Railway 
Company. 

The  Consols  in  which  part  of  the  deposits  had  been  invested 
were  afterwards  sold,  and  the  12,000Z.  borrowed  for  the  purpose  of 
meeting  the  cheque  repaid  out  of  the  proceeds. 

In  the  month  of  December  Mr.  Van  Sandan,  a  solicitor,  consulted  [  718  ] 
by  the  committeemen  of  the  Extension  Railway  Company,  wrote  to 
Mr.  Russell,  stating  that  the  committeemen  had  been  advised  that 
they  bad  no  authority  to  enter  into  the  agreement,  and  that  the 
10,0002.  belonged  to  the  Railway  Company,  and  must  not  be  parted 
with  without  the  sanction  of  that  Company. 

The  bill  for  authorising  the  construction  of  the  railway  was 
rejected  by  the  Standing  Orders'  Committee,  and  dissolved  under 
Lord  Dalhousie's  Act.  It  was  afterwards  declared  bankrupt,  but 
the  adjudication  was  annulled.     See  Ex  parte  Morrison  (l). 

On  the  29th  of  May,  1849,  an  order  was  made  for  winding  up  its 
affairs  under  the  Winding-up  Acts;  and  on  the  27th  of  June  follow- 
ing, Mr.  Henry  Croysdill,  one  of  the  defendants,  was  appointed  the 
official  manager  of  the  Company.  The  present  bill  was  filed  in  the 
same  year  by  Mr.  Bryson,  who  had  signed  the  Parliamentary  con- 
tract and  subscribers'  agreement,  and  paid  his  deposits  on  his 
shares.  He  had  been  placed  on  the  list  of  contributories.  The 
Master  bad  sanctioned  the  suit,  under  the  60th  section  of  the 
Winding-up  Act.  The  bill  purported  to  be  filed  by  the  plaintiff  on 
behalf  of  himself  and  all  the  other  shareholders  (except  such  as 
were  defendants)  against  the  Canal  Companies,  Messrs.  Russell, 
Chamberlayne  and  Lawrence,  the  members  of  the  committee  of 

(1)  De  Oez,  539. 
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bbyson      management  of  the  Extension  Railway  Company,  and  the  ofiBcial 

Warwick     manager  of  that  Company,  praying  that  it  might  be  declared,  that 

Birmingham  '^®  10,000Z.  drawn  out  of  the  Commercial  Bank  of  London,  or  so 

Canal  much  thereof  as  remained  invested  upon  any  security,  and  the 
mortgages,  debentures,  bonds  and  other  securities,  upon  or  in 
respect  of  which  any  part  of  the  10,0002.  had  been  invested  or  paid, 

[  ♦719  ]  constituted  assets  and  effects  of  the  Railway  Company,  *which  ought 
to  be  applied  according  to  the  provisions  of  the  Joint  Stock  Com- 
panies Winding-up  Act,  1848 ;  and  that  the  defendants  William 
Congreve  Russell,  John  Towers  Lawrence  and  Henry  Thomas 
Chamberlayne,  and  the  defendants  the  Canal  Companies  might 
be  ordered  to  make,  do  and  concur  in  and  procure  to  be  made  and 
done  by  all  other  necessary  parties,  all  such  acts  and  deeds  as 
might  be  necessary  or  proper  for  the  payment  and  transfer  to  the 
defendant  Henry  Croysdill  as  official  manager  of  the  Railway 
Company,  of  the  said  sum,  mortgages,  debentures,  bonds  and 
securities,  and  for  giving  to  the  contributories  of  the  last- 
mentioned  Company  the  full  benefit  thereof,  and  that  if  necessary 
and  expedient  the  securities  might  be  sold,  and  that  the  Canal 
Companies  and  William  Congreve  Russell,  John  Towers  Lawrence 
and  Henry  Thomas  Chamberlayne,  and  the  other  defendants 
(except  the  defendant  Henry  Croysdill),  might  be  ordered  to 
answer  and  make  good  the  10,0002.  with  interest  thereupon  from 
the  time  when  the  same  was  so  received  or  credited,  as  in  the  bill 
mentioned,  or  so  much  of  the  said  sum  and  interest  as  might  not 
be  realized  or  produced  by  means  of  the  securities  to  the  defendant 
Henry  Croysdill,  as  such  official  manager  as  aforesaid  to  be  applied 
according  to  the  provisions  of  the  last-mentioned  Act. 

By  the  decree  under  appeal,  it  was  declared,  that  the  Canal 
Companies  were  bound  to  repay  the  10,000Z.  with  interest  thereon 
at  4/.  per  cent,  per  annum,  from  the  22nd  day  of  October,  1845  ; 
and  it  was  ordered,  that  the  10,0002.  and  interest,  as  aforesaid, 
should  be  paid  to  the  defendant  Henry  Croysdill,  the  official 
manager  of  the  Railway  Company,  by  the  Canal  Companies  on  or 
before  the  28rd  of  September,  1858;  and  it  was  ordered,  that  in  the 

f  *720]  meantime  the  bonds  and  securities  in  pa\ment  *off  of  which  the 
10,OOOZ.  or  any  part  thereof  was  applied,  should  be  delivered  to 
the  defendant  Henry  Croysdill  as  such  official  manager,  as  security 
for  the  payment  of  the  10,000/.  and  interest,  with  liberty  to  apply. 
And  it  was  ordered,  that  the  said  Canal  Companies  should  pay  to  the 
plaintiff  the  costs  of  this  suit. 
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Mr.  McUins  and  Mr.  De  Oex,  for  the  plaintiff ;  and  Mr.  Daniel       Bhybon 
and  Mr.  Selwyn,  for  the  official  manager :  Wahwick 

AND 


The  points  involved  in  the  case  resolve  themselves  into  three  bibminoham 

Canal 

COMPANir. 


propositions,  which  are  fully  established.     First,  that  the  10,000J.       ^^^al 


was  trast  money.     Secondly,  the  deposit  of  that  sum  with  the  Canal 
Companies,  at  all  events  so  as  to  be  subject  to  forfeiture,  was  in 
contravention  of  the  trusts.    Thirdly,  that  the  Canal  Companies 
received  the  money  with  notice  of  both  of  the  two  former  proposi- 
tions being  true  in  point  of  fact.     The  only  ground  on  which  the 
first  proposition  is  disputed  is  that  of  the  money  having  been 
borrowed.     That,  however,  is  a  circumstance  with  which  a  third 
party  has  no  concern.    If  a  trustee  advanced  money  by  means  of  a 
cheque  on  an  overdrawn  trust  account  at  his  bankers,  and  the 
advance  constituted  a  breach  of  trust,  it  could  not  be  successfully 
contended  that  the  cestuis  que  trustent,  whose  money  had  been  sub- 
sequently applied  to  repay  the  bankers,  had  no  claim  against  the 
borrower  if  he  had  notice  of  the  breach  of  trust ;  and  that  is  in 
fact  precisely  this  case.     As  to  the  second  point,  this  was  clearly  a 
breach  of  trust.     The  powers  of  the  promoters  of  a  provisionally 
registered  Company  are  defined  by  7  &  8  Vict.  c.  110,  sections  23, 
24, 25,  and  do  not  authorize  such  a  disposition  of  the  funds  as  this, 
even  if  the  canals  had  been  in  the  line  of  the  projected  railway. 
But,  in  fact,  one  of  the  canals  was  altogether  beyond  the  limits  of 
the  line,  and  the  directors  might  as  well  have  spent  the  money  of 
the  subscribers  *in  the  purchase  of  any  other  remote  undertaking.       [  •jgi  ] 
As  to  the  last  proposition,  the  form  of  the  cheque  was  sufiScient 
notice  that  the  money  was  paid  out  of  the  funds  of  a  provisionally 
registered  Company  and  was  improperly  paid ;  so  that  the  case  falls 
within  the  principle  of  Wilson  v.  Moore  (l),  Pannell  v.  Hurley  (2), 
and  other  cases  of  that  description. 

The  Solicitor' General,  Mr.  Glasae,  Mr.  Baggallay,  and  Mr.  H. 
Cadman  Jones,  for  the  Canal  Companies,  [took  several  objections  to 
the  form  of  the  suit,  and  those  objections  and  also  their  argument 
on  the  merits  of  the  case  are  stated  and  disposed  of  in  the  foUowiiig 
judgment.] 

Mr.  Malins,  in  reply.  [  ^26  ] 

The  Lord  Justice  Turner  :  i>^c,  22. 

This  suit  is  instituted  by  a  shareholder  in  a  projected  Railway 
(1)  36  E.  B.  272  (1  My.  &  K.  337).  (2)  70  E.  E.  193  (2  Coll.  241). 
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Bbtbon      Company,  called  the  London  and  Birmingham  Extension,  &c.  Bail- 
Wabwick     ^*y  Company,  on  behalf  of  himself  and  all  other  the  shareholders 
AND         in  the  game  Company  against  the  Warwick  and  Birmingham  and 
Canal       Warwick  and  Napton  Canal  Companies  and  other  parties,  for  the 
purpose  of  recovering  a  sum  of  10,000Z.  alleged  to  have  been 
improperly  paid  out  of  the  assets  of  the  projected  Railway  Company 
upon  a  contract  for  the  purchase  of  the  canals  belonging  to  the  two 
Canal  Companies.    The  Railway  Company  was  projected  in  the  year 
1845  for  the  purpose  of  making  a  railway  from  Northampton  to 
Warwick.     The  proposed  capital   was   500,000/,,  to  be  raised  in 
20,000  shares  of  25/.  each,  whereof  1/.  Is.  QiL  was  to  be  paid  by 
way  of  deposit.     The  Company  was  provisionally  registered,  and 
the  plaintiff  and  various  other  parties  became  subscribers.     They 
paid  their  deposits  and  executed  the  usual  Parliamentary  contract 
and  subscribers'  agreement  adapted  to  the  undertaking,  but  the 
Company  proceeded  no  further.     The  total  amount  of  the  capital 
subscribed  appears  to  have  been  about  850,000/.,  and  the  total 
amount  of  deposits  paid  about  18,700/.     The  Canal  Companies  were 
incorporated  by  Parhament  many  years  ago,  but  the  Acts  under 
which   they  were  incorporated  contained  no   powers  to  sell  the 
canals,  nor  did  the  subscribers'  agreement  of  the  Railway  Company 
contain  any  provisions  for  the  purchase  of  them.    Notwithstanding, 
[  ♦727  ]       *however,  the  absence  of  such  provisions,  several  of  the  members 
of  the  provisional  committee  of  the  Railway  Company  on  the  21st  of 
October,  1845,  entered  into  an  agreement  with  the  Canal  Companies 
for  the  purchase  of  the  canals.     (His  Lordship  read  the  agreement.) 
The  agreement  was  put  under  the  seal  of  the  Canal  Companies, 
and  signed  by  the  members  of  the  projected  Railway  Company, 
who  were  parties  to  it;  and  in  pursuance  of  the  agreement  the 
10,000/.  stipulated  to  be  paid  upon  the  execution  of  it  was  actually 
paid.     It  was  so  paid  by  the  following  means :  Upon  the  formation 
of  the  Railway  Company  an  account  had  been  opened  in  the  name 
of  the  Company  with  the  Commercial  Bank  of  London,  to  which  the 
deposits  were  paid.     On  the  21st  of  October,  1845,  the  date  of  the 
agreement,  three  of  the  members  of  the  provisional  committee  of 
the  Railway  Company  drew  and  signed  a  cheque  for  the  10,000/. 
upon  this  account,  and  the  cheque  was  countersigned  by  the  secre- 
tary of  the  Company.     The  cheque  was  as  follows  (his  Lordship 
read  it).     This  cheque  was  handed  over  to  the  solicitor  of  the  Canal 
Companies  at  a  meeting  of  the  parties  in  the  country  on  the  same 
21st  of  October,  and  was  by  him  paid  into  a  country^Bank. 
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The  account  of  the  Bailway  Company  with  the  Commercial  Bank       BsrsoN 
was  not  at  this  time  in  credit  to  an  amount  sufficient  to  answer  the     Warwick 
cheque.    The  balance  to  the  credit  of  the  account  at  the  close  of  the  jbirmino„^m 
21st  of  October  was,  it  appears,  about  2,900/. ;  but  on  the  morning       Canal 
of  the  22nd  of  October,  before  the  cheque  was  presented  for  pay- 
ment, a  sum   of   12,000/.,  which  had  been  borrowed  of  another 
Railway  Company,  was  paid  in  to  the  credit  of  the  account,  and  the 
cheque,  therefore,  when  presented  on  the  22nd  of  October,  was  paid. 
The  proceeds  of  the  cheque  were,  as  it  appears,  afterwards  dealt 
with  *by  the  Canal  Companies,  having  been  employed  under  their      [  *728  ] 
directions  in  taking  transfers  of  their  bonds  and  mortgages  accord- 
ing to  the  provisions  of  the  agreement,  and  some  stock  in  which  a 
portion  of  the  funds  of  the  Railway  Company  had  been  invested 
was  afterwards  sold  out,  and  the  12,000/,  borrowed  for  the  purpose 
of  meeting  the  cheque  repaid  out  of  the  proceeds. 

On  the  26th  of  May,  1849,  the  usual  order  for  winding-up  the 
Railway  Company  was  made  under  the  provisions  of  the  Act  of 
1848,  and  on  the  27th  of  June,  1849,  Henry  Croysdill,  who  is  one 
of  the  defendants  to  the  bill,  was  appointed  by  the  Master  to  be  the 
official  manager  of  the  Company. 

It  is  under  these  circumstances  that  this  bill  has  been  filed  for 
recovering  the  10,000/.,  the  ground  of  suit  being  that  the  provisional 
committee  of  the  Railway  Company  had  no  authority  to  purchase 
the  canals,  and  that  the  10,000/.  paid  out  of  the  monies  standing 
to  the  credit  of  the  Railway  Company  with  the  Commercial  Bank 
(and  which  are  alleged  by  the  bill  to  have  arisen  from  the  deposits 
of  the  plaintiff  and  the  other  subscribers  to  the  Railway  Company) 
was  improperly  paid  to  and  received  by  the  Canal  Companies,  with 
notice  to  the  trust  to  which  those  monies  were  subject. 

The  cause  was  heard  before  Vice-chancellor  Stuart,  and  by  his 
Honour's  decree,  dated  the  28rd  of  June  last  (his  Lordship  read  the 
decree  under  appeal). 

It  is  from  this  decree  that  the  present  appeal  has  been  brought 
by  the  Canal  Companies. 

Upon  the  hearing  of  the  appeal  it  was  not  attempted  to  be  argued 
on  the  part  of  the  appellants  that  the  members  *of  the  provisional  [  *729  j 
committee  of  the  Railway  Company  who  entered  into  the  agree- 
ment of  the  21st  of  October,  1845,  had  any  authority  to  bind  the 
Company  by  that  agreement.  It  is  clear  that  they  had  no  such 
authority.  But  three  points  were  relied  on  upon  the  part  of  the 
appellants:  1st.  That  the   suit  was   improperly  constituted,  that 
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Bbyson      the  plaintiflf  had  no  right  to  sue  on  behalf  of  himself  and  the  other 

Wabwick     shareholders  in  the    Railway  Company;  2ndly.  That  the  monies 

BiRirwoHAM  ^^*^  which  the  10,000/.  was  paid  were  not   trust  monies  ;   and 

Canal       8rdly.  That  if  those  monies  were  trust  monies  the  appellants  had 

Company 

no  notice  of  the  trust. 

Upon  the  first  point  the  appellant's  argument  was  put  thus  : 
First,  it  was  said  that,  after  the  abandonment  of  a  Company  the 
right  of  each  shareholder  was  a  separate  and  distinct  right,  and  that 
all  privity  between  the  shareholders  ceased  upon  the  abandonment 
of  the  Company ;  and  secondly,  it  was  contended  that  upon  the 
appointment  of  the  official  manager  the  right  to  sue  vested  in  him, 
and  that  it  could  in  no  event  be  competent  to  a  shareholder  to  sue 
on  behalf  of  himself  and  the  other  shareholders  after  such  appoint- 
ment.   With  respect  to  the  first  of  these  arguments,  however,  this 
is  a  suit  for  the  purpose  of  bringing  back  into  the  funds  of  the 
Company  monies  alleged  to  have  been  held  in  trust  for  the  Com- 
pany, and  which,  if  recovered,  must  be  applied  in  ease  and  exonera- 
tion or  for  the  benefit  of  all  the  shareholders  ;  all,  therefore,  have  a 
common  interest  in  the  recovery  of  the  monies.    The  case  in  this 
respect  does  not  seem  to  me  to  be  distinguishable  from  that  of  an 
ordinary  partnership,  in  which,  though  the  partnership  be  dissolved, 
it  subsists  for  the  purpose  of  winding-up  the  concern.    I  feel  no 
difficulty,  therefore,  upon  this  branch  of  the  argument.     The  other 
branch   of   the  argument  was  rested  upon  the  provisions  of  the 
[  'TSO  ]       "Winding-up  Act.    It  was  said  that  this  *suit  could  not  be  main- 
tained consistently  with  the  provisions  of  the  2gth  and  50th  sections 
of  the  Act.    (His  Lordship  read  these  sections.) 

Now,  assuming  that  the  29th  section  gives  the  official  manager 
a  right  to  sue  in  a  case  like  the  present,  and  that,  according  to  the 
50th  section,  the  suit  ought  to  have  been  instituted  by  him, — 
matters  on  which  it  is  unnecessary  for  us  to  give  any  opinion, — 
these  sections  are  again  controlled  by  the  60th  section,  which  enacts 
that  no  suit  shall  be  instituted  by  the  official  manager  without  the 
leave  of  the  Master ;  and  in  the  case  before  us  the  Master  has  directed 
that  the  suit  should  be  instituted,  not  by  the  official  manager, 
but  by  the  plaintiff.  To  such  a  case  the  Act,  as  I  read  it,  does  not  in 
terms  refer ;  and  I  think  that  in  the  absence  of  express  enactment 
it  would  be  much  too  strong  a  construction  of  it  to  hold  that  it  has 
taken  away  the  right  of  a  shareholder  to  sue,  which  undoubtedly 
existed  up  to  the  moment  when  the  official  manager  was  appointed. 
In  my  opinion,  therefore,  this  suit  is  properly  constituted,  and  it 
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is  necessary  to  consider  the  second  question  raised  by  the  appellant,  Bbyson 
whether  the  monies  with  which  the  10,000/.  was  paid  were  affected  waewick 
by  a  trust  for  the  Eailway  Company  ?  It  was  insisted,  on  the  part  bibminoham 
of  the  appellants,  that  they  were  not ;  because  it  was  said  that  they  Canal 
were  borrowed  monies,  and  that  the  members  of  the  provisional 
committee  had  no  power  to  borrow  them.  That  they  never  became 
the  monies  of  the  Railway  Company,  and  that  the  plaintiff  and 
the  other  shareholders  of  the  Railway  Company  therefore  had  no 
interest  in  them ;  but  whatever  may  have  been  the  power  to  borrow 
these  monies  I  take  it  to  be  clear,  that  so  long  as  the  monies 
remained  at  the  Bank  to  the  credit  of  the  Company  the  bankers 
were  debtors  to  the  Company  for  *the  amount  of  the  monies,  and  [  ♦731  j 
they  could  not  be  drawn  out  by  the  members  of  the  provisional 
committee  in  their  individual  character  or  otherwise  than  in  their 
character  of  trustees.  The  monies  therefore  must,  in  my  opinion, 
be  considered  to  have  been  fixed  with  the  character  of  trust  monies, 
both  whilst  they  remained  at  the  Bank  and  when  they  were  drawn 
out  of  it.  It  was  urged  that  the  Company  from  whom  the  monies 
were  borrowed  had  a  right  to  recover  them  ;  but  that  Company  has 
been  paid  with  other  monies  of  the  Railway  Company,  and  the 
question  we  have  to  consider  is  not  what  the  rights  of  that  Company 
might  have  been,  but  what  were  the  rights  as  between  the  share- 
holders of  the  Railway  Company  and  the  members  of  the  provisional 
committee  who  drew  out  these  monies  and  the  Canal  Companies 
claiming  through  them.  Looking  at  the  case  in  this  point  of  view 
I  see  no  right  which  the  members  of  the  provisional  committee 
could  have  had  against  the  shareholders,  except  to  have  insisted 
that  as  they  had  borrowed  the  monies  for  the  use  of  the  Company, 
the  monies  so  borrowed  ought  to  be  repaid  to  them  for  the  purpose 
of  satisfying  the  parties  from  whom  they  had  borrowed,  which  has 
been  already  done ;  and  I  think  the  Canal  Companies  can  be  in  no 
better  position  unless  their  third  point  upon  the  question  of  notice 
can  be  maintained.  On  this  point  I  think  it  unnecessary  to  say 
much.  The  form  of  the  cheque,  its  being  countersigned  by  the 
secretary,  his  attendance  with  it  at  the  meeting,  and  what  passed 
upon  that  occasion,  are,  I  think,  quite  sufficient  to  affect  the  Canal 
Companies  with  notice. 

I  am  of  opinion,  therefore,  that  this  appeal  must  be  dismissed, 
and  dismissed  with  costs. 

The  LoBD  Justice  Knight  Bruce  concurred. 
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1853.       The  TEUSTEES  of  the  BIRKENHEAD  DOCKS  v.  L AIED 
^ov^s.  ^^^  ^^  BIRKENHEAD   DOCK  COMPANY. 

^R^^CK^  ('t  !>•  ^-  &  ^-  732—743 ;  S.  C.  23  L.  J.  Ch.  457  ;  18  Jiir.  883  ;  2  W.  R.  7.) 

I^/^  A  private  Act  of  Parliament  does  not  repeal  a  former  private  Act  by 

r  732  1  implication. 

*-        ^  Where  therefore  a  piivate  Act  of  Parliament  gave  power  to  CommiBsioners 

to  construct  a  sea  wall,  the  property  in  which  was  to  be  vested  in  them, 
with  liberty  to  proprietors  of  adjoining  lands  to  purchase  portions  of  the 
wall,  and  to  make  openings  in  it,  under  the  superintendence  of  the  engineer 
of  the  Commissioners,  it  was  held,  that  under  a  subsequent  Act  empowering 
a  Dock  Company  to  take  some  adjoining  lauds  and  to  make  such  works  for 
the  purposes  of  their  undertaking  **a8  they  might  deem  expedient,"  the 
power  thus  conferred  was  subject  to  the  provisions  of  the  former  Act. 

The  15  &  16  Vict.  c.  86,  did  not  give  the  Court  jurisdiction  to  make  a 
decree  merely  declaratoiy  of  a  legal  right. 

On  an  appeal  from  the  whole  decree  made  on  a  motion  for  a  decree,  the 
plaintiff  begins. 

This  was  a  motion  by  way  of  appeal  from  a  merely  declaratory 
decree  made  by  the  Master  of  the  Bolls  upon  a  motion  for  a 
decree.  The  question  in  dispute  was  as  to  the  construction  of 
certain  private  Acts  of  Parliament,  and  whether  the  provisions  of 
two  of  them  (both  of  wliich  were  declared  to  be  public  Acts)  were 
in  conflict  with  one  another,  and,  if  so,  whether  the  later  of  the 
two  repealed  the  provisions  of  the  other. 

The  contest  arose  between  two  corporate  bodies,  one  at  first  con- 
stituted '*  Commissioners,''  and  subsequently  denominated  "  Trus- 
tees of  the  Birkenhead  Docks,"  the  other  a  Company  called  the 
"  Birkenhead  Dock  Company."  The  former  will  be  called  in  the 
following  statement  the  Commissioners  or  the  trustees,  the  latter 
the  Company. 

The  first  of  the  Acts  in  question  was  the  7  &  8  Vict.  c.  Ixxix.  It 
empowered  the  Commissioners  to  construct  floating  docks  and  to 
form  a  sea  wall  adjoining  the  river  Mersey,  along  the  eastern  limits 
of  a  pool  called  Wallasey  Pool,  between  Seacombe  Ferry  and  Wood- 
side  Ferry,  with  an  entrance  therein  to  a  tidal  basin  or  harbour 
[  •TSS  ]  for  shipping,  and  to  form  a  tidal  basin  or  harbour  *within  the  pool, 
and  a  tidal  basin  at  or  near  Woodside  Ferry. 

The  next  material  Act  was  the  8  &  9  Vict.  c.  iv.  (which  received 
the  Eoyal  assent  on  the  8th  of  May,  1845).  By  it  the  Commissioners 
were  empowered  to  construct  other  sea  or  wharf  walls,  the  property 
in  which  was  to  be  vested  in  them;  but  owners  of  any  land 
adjoining  to  the  said  sea  or  wharf  walls  were  empowered,  within 
twelve  months  from  the  completion  of  such  walls,  to  contract  with 
the  Commissioners  for  the  purchase  of,  and  to  purchase  so  much  of, 
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the  walls  as  should  front  or  be  constructed  along  the  land  so  held     TEnsTEin 
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by  or  belonging  to  such  owners.    And  upon  payment  to  the  Com-  birkbnhbad 
missioners  by  any  such  owner,  within  eighteen  months  after  the       Docks 
completion  of  such  walls,  of  such  proportion  of  the  said  expenses  as       laird. 
the  number  of  lineal  yards  of  the  walls  fi  onting  or  constructed  along 
the  lands  held  by  him  should  bear  to  the  total  cost  of  constructing 
the  said  walls,  such  portion  of  the  said  walls  as  should  so  front  or 
be  constructed  along  the  lands  of  such  owner,  should  vest  in  and 
become  the  property  of  such  owner,  for  the  like  estate,  term,  and 
interest  therein,  as  the  estate,  term  and  interest  held  by  him  in  such 
adjoining  land,  subject  to  the  provisions  thereinafter  mentioned. 

By  the  19th  section  of  the  same  Act  it  was  enacted,  that  it  should 
be  lawful  for  the  several  persons  or  corporations  who  should  have 
purchased  any  portion  of  the  said  sea  walls,  under  the  provisions  of 
the  Act,  or  the  respective  heirs  or  assigns  of  such  persons  or  suc- 
cessors, or  assigns  of  such  corporations,  at  their  own  expense  ;  and, 
after  giving  three  months'  notice  to  the  Commissioners  of  their 
intention  so  to  do,  to  make  openings  and  navigable  gates  in  any 
part  of  the  sea  walls  which  should  belong  to  them  respectively ; 
provided  that  such  openings  *and  navigable  gates  should  be  con-  [  *734  ] 
structed  under  the  superintendence  of  the  engineer  for  the  time 
being  of  the  Commissioners,  and  in  such  form  as  he  should  approve 
of,  or  (in  case  of  disagreement  between  the  parties  desirous  of 
making  such  openings  or  navigable  gates  and  the  engineer  of  the 
Commissioners)  under  the  superintendence  of  the  acting  conservator 
for  the  time  being  of  the  river  Mersey,  and  in  such  form  as  such 
acting  conservator  should  approve  of. 

After  the  passing  of  these  Acts,  viz.  on  the  SOth  of  June,  1845,  an 
Act  was  passed  (l)  incorporating  the  Dock  Company,  with  power 
to  construct  other  docks,  and  to  purchase  and  hold  lands  for  the 
purposes  of  the  works  specified  in  the  Act,  within  certain  restric- 
tions. By  the  18th  section  of  this  Act  it  was  enacted,  that  it  should 
be  lawful  for  the  Company,  upon  the  lands  described  in  the  plans 
and  book  of  reference  therein  referred  to,  (which  included  lands 
adjoining  the  bite  of  part  of  the  walls  authorized  to  be  made  by  the 
former  Acts),  and  according  to  the  provisions  in  the  Company's  Act 
contained,  to  lay  out,  build,  make,  alter,  repair  and  maintain  such 
docks,  basins  and  cuts,  and  such  entrances  to  the  same,  and  such 
quays,  wharfs,  approaches  and  bridges,  and  other  works,  for  the 
purposes  of  the  undertaking,  as  they  might  deem  expedient. 

(1)  8  &  9  Vict.  c.  Ix. 

R.R. — VOL.  CU.  23 
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trttbtebs        The  Company  became  lessees  for  a  term  of  seventy-five  years, 
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Birkenhead  granted  by  the  corporation  of  Liverpool,  of  a  considerable  tract  of 

Docks       j^^^  ^^  ^^xe  south  side  of  Wallasey  Pool. 

liAiBD.  On  the  22nd  of  July,  1847,  an  Act  was  passed  (i)  to  alter  and 

amend  the  Acts  relating  to  the  Commissioners'  docka;  and  by 
section  8  of  this  Act  it  was  enacted,  that  upon  the  request  in  writing 
of  the  owner  of  any  land  fronting  Wallasey  Pool  the  Commissioners 

[  *786  ]  should  forthwith  cause  *an  estimate  to  be  made  by  two  engineers, 
one  to  be  nominated  in  writing  by  the  Commissioners,  and  the 
other  by  such  owner  as  aforesaid,  or  by  their  umpire,  of  the  costs 
of  constructing  so  much  of  the  sea  or  wharf  walls  as  should  front 
the  lands  so  belonging  to  such  owner,  and  as  should  be  described 
in  such  request  as  aforesaid,  and  that  a  copy  of  such  estimate 
should  be  delivered  to  such  owner ;  and  that  it  should  be  lawful  for 
such  owner,  at  any  time  after  two  months  from  the  receipt  of  the 
said  estimate,  to  pay  to  the  Commissioners  the  amount  thereof,  and 
that  the  Commissioners  should  thereupon  grant  to  such  owner  a 
mortgage  for  the  amount  of  the  money  so  paid  to  them  with  interest, 
and  should  thereupon  proceed  to  construct,  and  with  all  reasonable 
dispatch  complete,  the  sea  or  wharf  walls  mentioned  in  the  estimate; 
and  that  on  payment,  after  completion  of  the  walls,  of  the  whole 
amount  actually  expended  on  the  construction  of  each  portion  of 
the  said  sea  or  wharf  wall,  those  portions  should  vest  in  and  become 
the  property  of  such  owner  for  the  like  estate,  term  and  interest 
therein,  as  the  estate,  term  and  interest  held  by  him  in  the  land 
fronting  the  same,  subject  to  the  provisions  of  the  Commissioners' 
Act  of  1845. 

In  August,  1848,  the  Commissioners  were  by  another  Act  of 
Parliament  (2)  incorporated  and  their  designation  changed  to  that 
of  ''  The  Trustees  of  the  Birkenhead  Docks,"  but  with  ail  the  rights 
and  powers  which  they  had  as  Commissioners. 

By  articles  of  agreement,  dated  the  2nd  of  September,  1850,  and 
made  between  George  Meakin  of  the  first  part,  the  trustees  of  the 
second  part,  and  the  Company  of  the  third  part,  after  reciting, 
among  other  things,  that  by  articles  of  even  date  therewith  George 
Meakin  had  contracted  to  erect  wharf  walls  in  front  of  the  Com- 
r  *736  J  pany's  "^land  on  the  south  side  of  Wallasey  Pool,  and  that  it  was 
essential  to  the  Company  that  a  portion  of  such  wharf  walls  should 
be  excavated  and  deepened,  which  the  trustees  were  authorized  to 
do,  but  had  no  funds  then  available  for  that  purpose ;  and  that  the 
(1)  10  &  11  Yict  0.  ccbLT.  (2)  11  &  12  Yict  o.  cxliv. 
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Company  had  therefore  agreed  to  advance  the  necessary  funds  to     Tbustees 
execute   such   works,   upon   having  the  amount  of  such  advance  birkbmheao 
secured  to  the  Company  by  mortgage,  George  Meakin  contracted        ixkjks 
with  the  Company  to  execute  the  excavations  therein  mentioned,       Laibd. 
being  excavations  of  the  Pool  or  Great  Float  for  a  width  of  100  feet 
at  least,   and   certain   other   works  therein  mentioned.    And   the 
Company  thereby  covenanted  to  pay  to  George  Meakin  for  exe- 
cuting such  works  12,241/.  11«.  3rf.  as  therein  mentioned.    And  the 
trustees   thereby  covenanted  with  the  Company  to  deliver  to  the 
Company,  within  one  month  after  the  Company  should  require  the 
same,  vaUd  mortgages,  under  the  authority  of  the  Act  of  1844,  and 
the  Commissioners'  Act  of  1845,  or  one  of  them,  for  charging  the 
rates,  tolls  and  property  of  tlie  plaintiffs  under  their  Acts,  with  the 
repayment  to  the  Company  with  interest  of  the  monies  to  be  paid 
by  the  Company  under  the  provisions  of  the  contract. 

The  excavations  were  accordingly  made  at  the  expense  of  the 
Company,  but  no  mortgages  had  yet  been  executed  by  the  trustees. 

The  Company  had  leased  a  part  of  their  land  to  the  defendant 
John  Laird,  who  (as  the  bill  alleged)  threatened  and  intended  with 
their  concurrence  to  take  down  or  lower  part  of  the  wharf  wall  on 
tlie  south  side  of  the  Wallasey  Pool,  erected  in  front  of  the  land 
leased  to  him  by  the  Company,  and  being  part  of  the  land  whereof 
they  were  lessees,  and  to  make  openings  in  such  wall  without 
the  approval  and  not  under  the  superintendence  of  the  plaintiffs' 
engineer  or  of  the  acting  conservator  for  the  time  being  of  the  river 
Mersey. 

The  trustees  thereupon  instituted  the  present  suit,  and  by  their  [  *737  ] 
bill  prayed  that  it  might  be  declared  that  the  Company  and  their 
tenants  were  not  entitled  to  take  down,  lower  or  alter  the  wharf 
wall  on  the  south  side  of  Wallasey  Pool,  or  any  part  of  such 
wall,  unless  by  making  an  opening  or  openings  and  navigable 
gates  under  such  superintendence,  and  with  such  approval  as  the 
trustees'  Acts  provided  for,  and  that  the  defendant  John  Laird  and 
the  Birkenhead  Dock  Company,  their  servants,  agents  and  workmen 
might  be  restrained  by  injunction  from  taking  down,  lowering  or 
altering  the  wharf  wall  in  front  of  tlie  land  leased  by  the  Company 
to  the  defendant  John  Laird  on  the  south  side  of  Wallasey  Pool,  or 
any  part  of  such  wall,  otherwise  than  under  and  in  conformity  with 
the  trustees'  Acts. 

By  the  decree  under  appeal  it  was  declared  that  the  defendants 
were  not  justified  in  taking  down,  lowering  or  altering  the  wharf 
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Trustees     wall  in  front  of  the  land  leased  by  the  Company  to  the  defendant 

Birkenhead  John  Laird  on  the  south  side  of  Wallasey  Pool,  or  any  part  of  such 

DcxjKs       ^g^ij^   unless  by  making  an   opening  or  navigable  gate  or  gates, 

Laird.       unless    with   the  consent  or  under  the   superintendence  of  the 

engineers  of  the  plaintiffs,  or  with  the  sanction  and  approval  of  the 

conservator  of  the  river  Mersey ;  but  the  decree  did  not  grant  an 

injunction  or  any  other  relief. 

On  the  appeal  coming  on  to  be  heard,  a  question  arose  as  to  the 
right  to  begin. 

Their  Lordships  held  that,  in  his  respect,  a  decree  made  on 
motion  did  not  differ  from  a  decree  otherwise  made,  and  that,  as 
the  appeal  was  here  from  the  whole  decree,  the  plaintiffs'  counsel 
must  begin. 

Mr.  Follett  and  Mr.  Goldsmid,  for  the  plaintiffs,  opened  the 
case. 

[  738  ]       Thb  Lord  Justicb  Knight  Bruce  : 

A  difficulty  is  suggested  by  my  learned  brother,  which  I  also  feel, 
as  to  the  power  of  the  Court  of  Chancery,  under  the  16  &  16  Vict, 
c.  86,  8.  60,  to  make  a  decree  merely  declaratory  of  a  legal  right. 
By  the  61st  section  of  that  statute  the  Court  is  prohibited  from 
directing  cases  to  be  stated  for  the  opinion  of  courts  of  common 
law,  and  the  concluding  passage  of  that  section  is  as  follows : 
**  but  the  said  Court  of  Chancery  shall  have  full  power  to  determine 
any  questions  of  law  which,  in  the  judgment  of  the  said  Court  of 
Chancery,  shall  be  necessary  to  be  decided  previously  to  the  decision 
of  the  equitable  question  at  issue  between  the  parties."  The  same 
limitation  seems  to  be  intended  by  the  direction  contained  in  the 
62nd  section,  that  in  cases  where  the  Court,  according  to  the  old 
practice,  declines  to  grant  equitable  relief  until  the  legal  title  or 
right  is  established  at  law,  the  Court  itself  may  determine  such 
title  or  right.  The  difficulty  which  the  Lord  Justice  feels,  and  in 
which  I  participate,  is  that  the  decree  contains  a  declaration  of  a 
mere  legal  right,  and  does  not  give  any  equitable  relief.  If  we 
should  think  that  an  injunction  ought  to  be  granted,  the  difficulty 
might  be  removed. 

The  Solicitor-General  and  Mr.  Kinglake  for  the  defendants,  the 
Birkenhead  Dock  Company,  said  that  all  parties  desired  to  have 
the  opinion  of  the  Court  on  the  construction  and  operation  of  the 
Acts  of  Parliament,  and  in  order  to  obviate  any  difficulty  as  to 
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jurisdiction,  the  defendants  would  admit  that  they  intended  to  deal     Tbustkes 
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with  and  make  openings  in  the  wall  without  giving  notice  to  the  bibkbkheao 
plain tiffa  of  their  intention  to  do  so,  and  without  constructing  such        ixxjks 
openings  under  the  superintendence  of  the  plaintiffs'  engineer  or       laird. 
the  conservator  of  the  river  Mersey. 

Mr.  Follett  and  Mr.  GoldsmUl  contended,  that  the  19th  section       [  739  ] 
of  the  8  Vict.  c.  iv.  did  not  repeal  the  13th  section  of  the  7  &  8 
Vict.  c.  Ixxix. 

The  Solicitor-General  and  Mr,  Kinglake  argued,  that  the 
Company's  Act  was  inconsistent  with  the  plaintiffs'  Acts,  and 
therefore  repealed  the  former  statutes  to  the  extent  of  such 
inconsistency. 

Mr.  Itolt  and  Mr.  Cairns  appeared  for  Mr.  Laird. 
Mr.  Follett  was  not  called  upon  to  reply. 

The  Lord  Justice  Turner  : 

The  question  which  has  led  to  the  decree,  the  subject  of  the 
present  appeal,  is  one  between  the  trustees  of  the  Birkenhead 
Docks  and  the  Birkenhead  Dock  Company,  and  it  arises  out  of  the 
following  state  of  circumstances :  Adjoining  to  the  river  Mersey 
there  lies  a  pool  called  Wallasey  Pool,  and  the  original  scheme  of 
the  plaintiffs,  the  trustees,  then  the  Commissioners  of  the  docks,  as 
may  be  collected  from  the  first  Act  of  Parliament,  from  which  their 
authority  is  derived,  seems  to  have  been  this — to  embank  the  pool, 
to  construct  tidal  basins  at  the  entrance  of  it,  and  also  a  tidal  basin 
within  the  pool ;  but  a  subsequent  Act  was  passed  by  which  powers 
were  given  to  them  not  only  to  make  a  tidal  basin  within  the  pool, 
but  to  convert  the  whole  of  the  pool  itself  up  to  Wallasey  Bridge 
(a  bridge  at  some  distance  up  the  pool),  into  a  floating  dock.  For 
this  purpose  it  was  necessary  that  walls  should  be  placed  around 
the  edges  of  the  pool,  and  the  conflict  between  the  parties  is  upon 
the  right  to  deal  with  the  walls  or  parts  of  the  walls  by  which  the 
pool  is  surrounded  for  the  purposes  of  the  floating  dock. 

In  determining  the  question  it  is  necessary  to  look  to  *the  provi-       [  '740  ] 
sions  of  the  several  Acts  of  Parliament.     (His  Lordship  referred  to 
the  provisions  of  the  first  Act,  and  showed  that  they  did  not  affeat 
the  question.    After  referring  to  the  provisions  of  the  second  Act, 
bis  Lordship  continued :) 
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Tbubtees         It  seems  to  me  that  the  true  meaning  of  this  Act  is  to  vest  in  the 

BiRK^HEAD  plaintiffs,  the  trustees,  then  the  Commissioners,  the  sea  or  wharf 

^^^"^^       walls  surrounding  Wallasey  Pool,  with  a  power  to  the  owners  of 

Laibd.       adjoining  lands  to  ac(][uire  the  right  to  use  the  sea  or  wharf  walls, 

and  to  have  openings  made  in  them,  subject  to  the  supervisions 

prescribed  by  the  Act. 

It  was  first  said,  on  the  part  of  the  defendants,  the  Dock  Company, 
that  they  are  not  within  the  provisions  of  the  plaintiffs'  Acts, 
because  they  are  not  purchasers  under  the  19th  section  of  the 
second  Act,  but,  in  this  view  of  the  case,  the  walls  being,  as  I  have 
observed,  vested  in  the  plaintiffs,  the  defendants,  the  Dock  Com- 
pany, could  have  no  power  whatever  to  meddle  with  those  walls 
except  under  the  provisions  of  the  10  &  11  Vict.  c.  cclxv.,  and 
the  8th  section  of  that  Act,  although  it  gives  them  the  means  of 
acquiring  the  property  in  the  walls,  makes  that  property  when 
acquired,  "  subject  to  the  provisions  in  the  second  recited  Act  and 
in  that  Act  contained." 

The  case  on  the  part  of  the  plaintiffs  seems  to  me,  therefore,  to 
rest  upon  a  broader  basis  than  the  19th  section  of  the  second  Act. 
It  stands  upon  the  general  right  which  is  given  to  the  plaintiffs  in 
the  walls  themselves. 

We  must  see,  then,  whether  the  right  thus  given  to  the  plaintiffs 

is  affected  by  the  Act  of  Parliament  which  the  defendants,  the  Dock 

[  *74i  ]       Company,  obtained  for  the  purpose  *of  making  their  docks,  and 

also,  whether  it  is  affected  by  the  contract  entered   into  by  the 

parties,  and  under  which  the  walls  in  question  were  built. 

First,  with  reference  to  the  Dock  Company's  Act.  The  question 
wholly  depends  upon  the  18th  section  of  the  Act.  It  is  argued  on 
the  part  of  the  defendants,  that  this  section  destroyed  the  power 
conferred  upon  the  plaintiffs  by  the  previous  Act  of  the  same 
Session,  and  vested  the  whole  rights  in  these  walls  and  the  right  to 
deal  with  them  in  the  Dock  Company.  (His  Lordship  read  the 
18th  section,  and  proceeded :) 

Now,  in  what  position  did  the  matter  stand  at  the  time  of  the 
passing  of  this  Act  of  Parliament  ?  At  that  time  powers  had  been 
given  to  the  plaintiffs,  the  dock  trustees,  to  make  the  walls  around 
Wallasey  Pool,  for  tho  purpose  of  constituting  the  floating  dock 
mentioned  in  the  second  Act  of  Parliament.  Do  the  words  which 
are  contained  in  the  18th  section  affect  that  power  ?  As  the  Dock 
Company  were  incorporated  by  this  Act  of  Parliament,  it  was 
necessary  to  give  them  powers  to  execute  their  works,  and  when  we 


VOL.  cn.]         1868.    CH.    4  D.  M.  &  G.  741—748.  869 

are  construing  this  section  regard  must  be  had  to  that  necessity.     Tbustebs 

Bearing  this  in  mind  as  we  read  the  section,  we  find  that  there  are  bibkenhead 

not  more  than  six  or  seven  words  in  it  which  at  all  bear  upon  the       Dockb 

present  question.    The  power  given  by  it  is  ''  to  alter,  repair  and       Laibd. 

maintain  such  docks,  basins  and  cuts,  and  such  entrances  to  the 

same,  and  such  quays,  wharfs,  approaches  and  bridges,  and  other 

works  for  the  purposes  of  the  same,  as  they  may  deem  expedient." 

The  mere  power  to  make  the  docks,  &c.,  cannot  affect  the  question. 

It  was  necessary  to  be  given,  and  would  of  course  be  subject  to  the 

antecedent  rights  vested  in  the  plaintiffs.      The  argument  must 

therefore  be  founded  upon  the  words  "  as  they  may  deem  expedient ; " 

but  those  words  applied  to  *a  Company  who,  without  the  provisions      [  •742  ] 

of  the  statute,  could  have  done  no  act  at  all,  must,  I  think,  be 

construed  consistently  with  the  rights  of  other  parties  as  they  stood 

at  the  time. 

With  reference  to  this  point  it  is  not,  I  think,  unimportant  to  refer 
to  the  state  of  the  law  with  regard  to  the  operation  of  statutes.  It 
is  thus  laid  down  in  Jenkin's  6th  Century,  Case  11 :  "A  special 
statute  does  not  derogate  from  a  special  statute  without  express 
words  of  abrogation." 

My  opinion  upon  the  construction  of  these  Acts  of  Parliament  is, 
that  the  words  contained  in  the  18th  section  of  the  8  &  9  Vict, 
c.  Ix.  (the  Dock  Company's  Act)  do  not  affect  the  rights  and  powers 
given  to  the  plaintiffs  by  the  former  Acts.  If  there  could  be  any 
doubt  on  the  subject,  it  would,  I  think,  be  removed  by  the  subse- 
quent Act,  which  vests  in  the  plaintiffs  all  the  rights  and  powers  of 
the  Commissioners. 

It  was  then  argued  on  the  part  of  the  defendants,  that  if  the  case 
was  not  affected  by  the  Dock  Company's  Act  of  Parliament,  it  was 
at  all  events  affected  by  the  contract  which  has  been  entered  into 
between  the  parties.  But  what  is  this  contract  ?  It  is  a  contract 
merely  for  the  purpose  of  determining  the  mode  in  which  the  wall 
shall  be  built.  The  question  upon  which  we  are  to  adjudicate  is 
the  right  of  dealing  with  the  wall  after  it  is  built.  I  think  there  is 
nothing  to  be  found  in  the  contract  which  affects  the  question ;  and, 
in  truth,  I  do  not  know  by  what  authority  public  trustees,  deriving 
their  powers  from  Parliament  to  make  works  for  public  purposes, 
could  be  warranted  in  deviating  from  those  powers. 

The  result  is,  that  the  decree  of  the  Master  of  the   Bolls, 
though  not  in  form  correct  is  so  in  substance.    *The  case  ought      [  *743  ] 
not  to  be  treated  as  depending  upon  the  19th  section  only,  but  upon 
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[B.IU 


r. 
Laird. 


Tbhstees     the  more  general  question,  to  which  I  have  before  adverted,  of  the 

OB*  THE 

Birkenhead  right  in  the  walls  having  been  vested  in  the  plaintiffs ;  and  I  doubt 
Docks       whether  any  declaration  ought  to  have  been  made  by  the  Court, 
and  whether  the  Court  should  not  have  confined  itself  to  the  queslion 
of  the  injunclion. 

The  more  correct  form  of  order,  I  think,  will  be  for  an  injunction 
in  the  terms  prayed  by  the  bill, — that  the  defendant  John  Laird 
and  the  Birkenhead  Dock  Company,  &c.,  may  be  restrained  from 
taking  down,  lowering  or  altering,  &c.  the  wharf  wall  in  front  of 
the  land  leased  by  the  said  Company  to  the  defendant  John  Laird 
on  the  south  side  of  Wallasey  Pool,  otherwise  than  under  or  in 
conformity  with  the  provisions  of  the  Walling  Act  and  the  Act  of 
the  10  <&  11  Vict,  contained. 


The  Loud  Justicb  Knight  Bruce  concurred. 


1863. 
Nov,  16,  17. 

K  NIGHT 
Bkiicb, 

TURNBK, 

L.JJ. 

[744] 


M^NEILLIE   V.   AnTON(l). 

(4  D.  M.  A  G.  744—756;  S.  0.  23  L.  J.  Oh.  11 ;  2  Eq.  B.  21;  17  Jur.  1041.) 

A  direction  in  a  will  that  the  testator's  trade  shall  be  carried  on  does  not 
of  itself  authorize  the  employment  in  the  trade  of  more  of  the  testator's 
property  than  was  employed  in  it  at  his  decease,  nor  does  such  a  direction, 
coupled  with  a  direction  that  the  testator's  debts  shall  be  paid,  authorize  a 
mortgage  of  his  real  estate,  not  employed  at  his  death  in  the  trade,  fur  the 
purpose  of  carrying  it  on. 

Therefore,  where  the  husband  of  an  executrix,  under  such  a  will,  bor- 
rowed money  from  a  person  in  whom  the  legal  estate  of  part  of  the  testator's 
real  estate  was  vested  under  a  satis  tied  mort  age,  stating:,  that  the  advance 
was  required  to  carry  on  the  tentator's  business,  and  deposited  the  deeds 
with  the  lender,  on  an  agreement  that  the  legal  estate  still  subsisting  in 
him  should  be  a  security  for  the  advance :  Held,  that  the  security  was 
invalid  against  the  persons  beneficially  interested  under  the  will. 

This  was  an  appeal  from  a  decree  of  Vice-Gliancellor  Stuart  in  a 
foreclosure  suit.  The  question  was  as  to  the  validity  of  the  mort- 
gage, with  reference  to  the  provisions  contained  in  the  will  of  a 
testator  named  William  H.  Bullock,  of  whose  property  the  subject 
of  the  mortgage  formed  part.  The  testator  carried  on  the  trade  of 
a  coal  proprietor  at  Wigan,  under  a  mining  lease  for  fourteen  years 
from  12th  November,  1838.  At  the  time  of  his  death  he  was 
entitled  to  freehold  property,  subject  to  a  mortgage  created  by 

(1)  Strickland  v.  Si/motis  (1884)  26  Ch.  D.  245,  oJ  L.  J.  Ch.  582,  51  L.  T.  406, 
32  W.  R.  889. 
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indentures  of  lease  and  release  of  the  5th  and  6th  of  October,  1840,     m*Neillie 
to  secure  1,500/.  and  interest.     Tlie  mortgagees  were  the  plaintiff       acton. 
and  his  brother  since  deceased,  by  whom  ihe  1,500/.  was  advanced 
out  of  money  belonging  to  them  on  a  joint  account. 

Mr.  Bullock  died  on  the  8rd  of  April,  1844,  having  made  his  will 
dated  the  21st  of  March,  1844,  whereby,  atter  ordering  and  directing 
all  his  just  debts,  funeral  and  testamentary  expenses  to  be  in  the 
first  place  paid  and  satisfied,  he  gave  unto  his  wife  an  annuity  of 
150Z.  a  year  for  her  life ;  and  he  thereby  charged  the  whole  of  his 
real  and  personal  estate  with  the  payment  of  the  said  annuity. 
And  he  gave,  devised  and  bequeathed,  all  the  rest,  residue  and 
remainder  of  his  real  and  personal  ^estate  unto  his  executors  there-  [  *745  ] 
inafter  named  and  the  survivor  of  them,  and  the  heirs,  executors, 
administrators  and  assigns  of  such  survivor,  upon  trust  for  his  son 
James  his  heirs  and  assigns  for  ever ;  and  in  case  his  son  James 
should  die  before  he  attained  the  age  of  twenty-one  years  without 
leaving  lawful  issue  him  surviving,  the  testator  gave,  devised  and 
bequeathed  the  whole  of  his  said  real  and  personal  estate  unto  his 
wife,  her  heirs,  executors,  administrators  and  assigns  for  ever ;  and 
he  directed  his  executors  to  continue  his  trade  or  business  of  a  coal 
proprietor  during  his  then  present  interest  in  the  mines ;  and  that 
they  should  not  be  responsible  for  any  loss  to  his  estate  by  carrying 
on  the  trade  or  business  unless  such  loss  should  happen  by  or 
through  their  wilful  neglect  or  default;  and  that  they  might 
compound  debts  and  settle  disputes  in  and  about  his  said  estate 
and  business,  and  refer  matters  in  dispute  respecting  his  trade, 
estate  or  business,  to  arbitration ;  and  he  appointed  his  wife  and 
Caleb  Hilton  executrix  and  executor. 

The  widow  alone  proved  the  will  and  acted  in  the  trusts.  In 
1846,  she  paid  the  mortgage  of  1,500/.  to  the  plaintiff  as  surviving 
mortgagee,  and  received  back  from  him  the  title  deeds  of  the  mort- 
gaged property ;  but  no  reconveyance  was  executed. 

In  February,  1848,  she  married  Thomas  Acton.  After  the 
marriage  Mr.  and  Mrs.  Acton  continued  to  act  in  the  execution  and 
trusts  of  the  will,  and  to  carry  on  the  testator's  business. 

The  bill  stated,  that  after  the  marriage  and  in  the  month  of  April, 
1848,  Thomas  Acton  and  Frances  his  wife,  being  in  want  of  money 
for  the  purposes  of  the  will,  and  in  particular  to  enable  them  to 
meet  certain  expenses  which  they  had  incurred  in  carrying  on  the 
testator's  ^business  pursuant  to  his  directions,  applied  for  a  loan  [  *716  ] 
to  the  plaintiff  upon  the  security  of  the  property  comprised  in  the 
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M'Neillie  former  mortgage,  the  legal  estate  in  which  still  remained  in  the 
Acton.  plaintiflF;  that  the  plaintiff  accordingly,  in  May,  1848,  advanced  840/. 
to  Mr.  and  Mrs.  Acton  on  that  security,  and  received  from  them 
the  title  deeds  of  the  property;  but  that  no  mortgage  deed  was 
executed,  it  having  been  agreed  at  the  time  of  the  advance,  that 
Mr.  and  Mrs.  Acton  would  execute  such  a  mortgage  when  required, 
and  that  the  plaintiff  in  the  meantime  should  have  the  benefit  of 
the  indentures  of  the  5th  and  6th  of  October,  1840,  and  should  hold 
the  same  and  the  hereditaments  and  premises  thereby  conveyed 
and  then  vested  in  the  plaintiff,  as  a  security  for  the  repayment  of 
the  840Z.  and  interest. 

The  bill  charged  that  the  840Z.  was  advanced  and  lent  by  the 
plaintiff  to  Thomas  Acton  and  Frances  his  wife,  as  representing,  by 
virtue  of  the  will  and  the  probate  thereof,  the  real  and  personal 
estate  of  the  testator,  and  was  so  advanced  and  lent  by  the  plaintiff 
in  consequence  of  repeated  applications  from  Thomas  Acton  and 
Frances  Acton  and  of  representations  made  by  them,  and  in  par- 
ticular by  the  defendant  Thomas  Acton,  that  the  advance  was 
required  to  discharge  obligations  which  had  been  incurred  by  the 
executrix  in  carrying  on  the  testator's  trade  pursuant  to  the  direc- 
tions of  his  will. 

Mrs.  Acton,  by  her  answer,  denied  this  statement,  and  stated, 
that  her  husband,  the  defendant  Thomas  Acton,  had  raised  the 
money  to  pay  his  debts  and  for  his  own  private  purposes,  and  not 
for  the  purposes  of  the  will.  She  further  stated,  that  the  plaintiff 
had  received  back  the  deeds  from  the  defendant  Thomas  Acton 
alone,  and  not  from  her,  and  that  she  was  entirely  ignorant  of  any 

[  •747  ]  intention  of  her  husband  to  apply  for  the  advance,  or  of  *the  fact 
of  the  same  having  been  made,  or  of  the  deeds  having  been 
deposited  until  some  days  afterwards. 

By  the  decree  under  appeal,  it  was  ordered,  that  an  account 
should  be  taken  of  what  was  due  to  the  plaintiff  for  principal  and 
interest  on  the  equitable  mortgage ;  and  that  upon  repayment  of 
this  amount,  the  plaintiff  should  reconvey  the  mortgaged  premises  ; 
but  that  in  default  of  payment  the  estate  should  be  sold. 

Mr,  Bacon  and  Mr.  Osborne  for  the  plaintiff. 

(Thb  Lord  Justice  Knioht  Bruce:  If  a  husband  and  wife  are 
seised  in  fee  in  right  of  the  wife,  and  there  is  a  trust  to  raise  money 
to  pay  the  debts  of  a  third  person — can  or  cannot  the  trust  be 
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executed  bo  as  to  affect  the  fee  without  the  judicial  examination  of    H'Neillie 
the  wife;  that  kind  of  judicial  examination  which  is  substituted       acton. 
for  the  levying  of  a  fine  ?) 

If  the  husband,  in  the  due  execution  of  the  trust,  borrowed 
money,  on  the  security  of  the  estate,  and  the  wife  refused  to 
acknowledge  a  deed  under  the  Fines  and  Recoveries  Act,  that  would 
not  prevent  the  person  advancing  the  money  from  having  a  lien. 
Here  no  deed  was  necessary.  The  legal  estate  was  already  in  the 
plaintiff.  The  administratrix  and  her  husband  received  back  the 
money  which  the  former  had  paid  to  the  plaintiff,  and  he  was 
restored  to  his  former  security.  The  charge  of  debts  was  of  itself 
sufficient  to  authorize  the  transaction :  Btdl  v.  Harris (l);  Stratujhill 
V.  An8tey{2);  and  to  exonerate  the  plaintiff  from  seeing  to  the 
application .  of  the  money,  independently  of  the  express  ^trusts  of  I  *'^*^  J 
the  will.  But  the  direction  in  the  will  that  the  trade  should  be 
carried  on,  is  equivalent  to  a  clause  charging  the  debts  incurred  in 
trade  upon  the  real  estate,  just  as  the  direction  for  payment  of  the 
testator's  debts  operates  as  a  charge  of  them  upon  his  real  estate, 
for  the  direction  that  the  trade  shall  be  carried  on  places  the  debts 
incurred  in  it  on  the  same  footing  as  the  testator's  own  debts: 
Hankey  v.  Hammock  (3). 

Mr.  Ebnsley  and  Mr.  J.  V.  PHor  for  the  infant  cestui  que  trust 
(the  appellant)  : 

The  direction  to  carry  on  the  colliery  did  not  empower  the  trustees 
to  mortgage  property  not  connected  with  it :  Ex  parte  Garland  0); 
Ex  parte  liichanhon  (5) ;  Ball  v.  Harris  (6),  does  not  apply,  for  the 
plaintiff  had  notice  that  the  money  was  raised,  not  to  pay  for  debts, 
but  to  carry  on  the  colliery.  In  Strotighdl  v.  Anstey  (7),  Lord 
St.  Lbomards  said,  ''I  will  only  add  in  regard  to  the  general 
question  of  distance  of  time  that  people  who  deal  with  trustees 
raising  money  at  a  considerable  distance  of  time^  and  without  an 
apparent  reason  for  so  doing,  must  be  considered  as  under  some 
obligation  to  inquire  and  to  look  fairly  at  what  they  are  about.*' 

Mr.  W.  M.  James,  Mr.  Kinglake  and  Mr.  Prout  appeared  for 
other  parlies. 

(1)  48  B.  R.  90  (4  My.  &  Ci.  264).      (5)  18  B.  R.  204  (3  Madd.  138). 

(2)  91  R.  R.  210  (1  D.  M.  &  G.  635).    (6)  48  R.  R.  90  (4  My.  &  Cr.  264). 

(3)  See  post,  p.  366.  (7)  91  R.  R.  at  p.  224  (1  D.  M.  A  G. 

(4)  7  R.  R.  352  (10  Yes.  110).  654). 
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M'Nkillib  Mr.  Bacon,  in  reply. 

r. 
Acton. 

The  Lord  Justice  Knight  Bruce  : 

We  think,  with  deference  to  the  Vice-chancellor,  that  though  by 
[  *749  ]  possibility  the  plaintiff  may  show  himself  ^entitled  to  a  decree  for 
sale,  as  a  creditor  upon  the  infant's  estate,  for  some  sum  of  money, 
he  has  not  yet  established  himself  in  that  position ;  but  it  does  not 
appear  to  us  that  the  bill  should  therefore  be  dismissed  against  the 
infant,  considering,  I  repeat,  that  there  is  a  possibility  that  the 
infant's  estate  may  prove  to  have  been  charged  in  the  plaintiff's 
favour.  Upon  the  construction  of  the  will  it  is  clear,  as  it  has  been 
admitted  on  all  hands,  that  the  testator's  real  estate,  independently 
of  its  liability  by  the  law  of  the  country  to  his  debts,  was  specially 
char<>ed  with  his  del)ts,  so  as  to  have  become  equitable  assets,  and 
so  as  to  give  the  trustee  of  his  will  for  the  time  being  (subject  to 
the  question  to  which  I  referred  during  the  argument,  as  to  the 
power  of  affecting  the  inheritance,  either  legally  or  equitably,  after 
Mrs.  Acton's  marriage,  without  an  examination  of  her),  a  right,  acting 
fairly  and  in  the  ordinary  course  of  business,  to  sell  or  mortgage 
the  real  estate  for  the  purpose  of  paying  the  debts  of  the  testator. 
It  is  equally  clear  that  the  personal  estate  was  the  first  fund  for 
paying  the  debts.  That  is  a  circumstance,  however,  which,  if  the 
disputed  transaction  had  been  of  an  ordinary  kind,  with  nothing 
about  it  to  create  suspicion,  a  person  advancing  money  to  the 
trustee  might  well  have  been  entitled  not  to  look  at. 

Then  with  regard  to  the  direction  in  the  will  to  continue  the  trade 
or  business  of  the  testator,  the  real  property  in  question  was  not  in 
any  sense  connected  with  the  colliery  or  with  the  business ;  it  was 
an  entirely  distinct  portion  of  the  testator's  estate,  and  I  am  of 
opinion  that,  according  to  the  true  construction  of  the  will,  the 
trustees  of  it  were  not  authorized  to  deal  with  or  touch  this  real 
estate  for  the  purpose  of  csfrrying  on  or  continuing  the  colliery. 
Now,  assuming  the  correctness  of  those  views,  let  us  look  at  some 
[  *750  ]  of  the  peculiar  circumstances  of  the  *case.  The  plaintiff  was  a 
mortgagee  of  this  real  estate  at  the  time  of  the  testator's  death. 
The  executrix  and  trustee  pays  off  the  mortgage.  She  marries,  and, 
less  than  four  months  after  the  marriage,  her  second  husband  (for 
it  must  be  taken  to  be  his  act)  applies  to  the  original  mortgagee 
for  a  sum  exceeding  800Z.,  for  the  avowed  purpose  of  carrying  on  the 
trade  or  the  business ;  a  purpose,  in  my  opinion,  for  which  it  was 
impossible  that  this  real  estate  could  be  affected.     Still  it  may  be 
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that,  either  under  the  lease  or  otherwise,  there  was  some  purpose  M'Neillie 
for  which  the  real  estate  could  be  legitimately  affected.  There  may  acton 
have  been.  Mr.  Acton  was  entitled  to  such  debt  (if  any)  as  was 
due  to  his  wife  from  the  estate,  and  he  was  interested  in  the  annuity 
bequeathed  to  her,  for  I  take  for  granted  that  this  was  a  case  in 
which  the  widow  married  without  a  settlement.  There  is  on  the 
whole  a  possibility  that  the  plaintiff  may  be  able  to  establish  some 
incumbrance,  some  charge,  against  the  interest  of  the  infant,  and 
with  a  view  to  that  we  have  thought  that  some  inquiries  should  be 
directed, — if  the  plaintiflf  desires  them, — inquiries  which  we  propose 
to  preface  with  declarations,  in  order  to  save  the  Yicb-Ghancellor 
and  his  officers,  before  whom  these  inquiries  will  be  prosecuted,  as 
much  trouble  as  possible.    We  have  sketched  them  with  this  view. 

The  Lord  Justice  Turner  : 

This  is  a  bill  filed  by  a  plaintiff  claiming  to  be  an  equitable 
mortgagee  by  a  deposit  of  deeds  with  him,  made  by  an  executrix  and 
trustee  under  a  will.  The  decree  of  the  Court  below  has  given  the 
mortgagee  the  full  benefit  of  the  charge,  and  the  question  before  us 
is  whether  that  decree,  in  its  present  state,  can  be  maintained. 
I  am  of  opinion,  with  my  learned  brother,  that  the  decree  as  it 
stands  cannot  be  maintained. 

The  argument  which  was  urged  on  the  part  of  the  plaintiff  is  f  mi  \ 
this :  The  will  contains  a  direction  for  the  payment  of  the  debts  of 
the  testator,  thus  expressed, — "  I  order  and  direct  all  my  just  debts 
and  funeral  and  testamentary  expenses  to  be  in  the  first  place  paid 
and  discharged."  And  the  will  also  contains  a  direction  in  these 
terms, — "  And  I  direct  my  said  executors  to  continue  my  said  trade 
or  business  during  my  present  interest  in  the  mines  taken  by  me 
at  Swinley  from  the  Misses  Kenyon."  It  is  urged  on  the  part  of 
the  mortgagee  that  these  two  directions  stand  on  the  same  footing, 
and  that  the  same  rule  which  applies  to  the  direction  for  pay- 
ment of  debts  must  also  be  applied  to  the  direction  to  continue  the 
business. 

Now,  why  is  it  that  the  real  estate  is  charged  under  the  direction 
for  the  payment  of  debts  ?  In  the  first  place,  there  is  a  moral  duty 
incumbent  on  a  testator,  who  makes  his  will,  to  pay  his  debts.  In 
the  second  place  (and  this  is  perhaps  the  better  reason),  those  words 
would  have  no  operation  unless  they  were  construed  so  as  to  charge 
the  real  estate,  for  the  law  charges  the  personal  estate  with  the  pay- 
ment of  debts ;  and  when  a  man  directs  his  debts  to  be  paid,  he 
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M'Neillie  musti  mean  to  do  more  than  the  law  would  of  itself  have  done.  But 
Acton.  ^^  ^"^^  reasons  apply  to  the  case  of  a  direction  to  continue  and 
carry  on  his  trade.  There  is  no  moral  duty  incumbent  on  the 
testator  to  direct  the  trade  to  be  carried  on,  nor  is  there  any  state 
of  the  law  which  requires  a  construction  to  be  put  upon  the  words, 
so  as  to  make  them  operate  as  a  charge  on  the  real  estate  of  the 
testator.  The  two  cases  therefore  are  totally  distinct ;  and  the 
question  is  whether,  on  the  construction  of  the  will,  a  mere  direc- 
tion to  continue  the  trade  of  the  testator  ought  to  charge  all  his 
real  and  personal  estate  with  debts  contracted  in  the  course  of 
that  trade. 
r  752  ]  Now  no  case  has  been  cited  which  has  gone  so  far.     It  has  been 

supposed  that  the  case  of  Hankey  v.  Hammock,  referred  to  by  Lord 
Eldon  in  Ex  parte  Garland  (i),  was  an  authority  of  this  descrip- 
tion ;  but  on  examining  the  decree  in  Hankey  v.  Hammock^  which  is 
set  out  in  the  note  to  Ex  parte  Richards  m  (2),  it  will  not  be  found  to 
go  to  any  such  extent.  For  in  Hankey  v.  Hammock  there  was  no 
account  directed  of  the  general  personal  estate  of  the  testator,  but  the 
inquiries  which  were  directed  were  what  stock  and  effects  there  were 
in  the  trade  at  the  time  of  the  death  of  the  testator,  and  what  had 
accrued  from  the  trade  from  the  time  of  the  testator's  death  until  the 
time  when  the  trade  was  wound  up ;  and  the  result  of  the  accounts, 
as  it  appeared  on  the  Master's  report,  was,  that  the  value  of  the  stock 
of  the  testator  at  the  time  of  his  death  was  about  670/.,  and  that 
certain  other  monies  had  been  realized  in  the  course  of  carrying  on 
the  trade,  which  had  been  invested  in  the  funds.  Although  the 
order  on  further  directions  directs  that  the  debts  should  be  paid  in 
the  first  instance  out  of  the  funds  which  constituted  the  stock  in 
trade  of  the  testator  at  the  time  of  his  death,  and  then  says  that, 
so  far  as  they  are  deficient,  they  shall  be  made  good  out  of  the 
general  personal  estate,  yet  it  is  clear  that  those  words  "  general 
personal  estate"  referred  to  the  personal  estate,  which  was  the 
subject  of  the  suit,  and  which  had  been  directed  to  be  the  subject 
of  inquiry  under  the  decree,  and  meant  the  personal  estate  which 
had  arisen  from  the  trade  after  the  death  of  the  testator. 

There  appears,  therefore,  to  be  no  case  which  has  gone  to  the 

extent  of  saying,  that  a  mere  direction  to  continue  the  trade  is  to 

operate  as  a  charge  of  the  trade  debts  contracted  in  continuing  the 

L  *7^B  J      trade  on  all  the  estate  of  the  ^testator  ;  and  the  question  is  whether, 

(1)  7  R.  R  352  (10  Ves.  110).  (2)  3  Madd.  148,  w. 
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upon  any  fair  construction,  it  can  be  so  considered  ?  The  conse-  m*Neillie 
qnence  of  it  would  be,  that  all  the  other  directions  which  are  acton 
contained  in  the  will  must  be  suspended  during  the  period  for 
which  the  trade  is  to  be  continued.  If  the  debt  contracted  in  the 
course  of  the  trade,  or  the  right  of  the  executors  to  be  indemnified 
in  respect  of  the  expense  incurred  in  carrying  on  the  trade,  is  to  be 
a  charge  on  the  whole  of  the  estate  of  the  testator,  the  necessary 
consequence  would  be  that  no  part  of  the  estate  could  in  the  mean- 
time be  applied  in  payment  of  any  of  the  legacies  given  by  the  will, 
and  that  all  administration  of  the  testator's  estate  must  stop  until 
the  period  when  the  trade  is  wound  up.  That  is  a  construction  so 
unreasonable  that,  unless  there  are  words  sufficient  for  the  purpose, 
it  is  one,  in  my  opinion,  to  which  the  Court  would  not  resort. 

Looking  at  the  language  of  this  will,  containing  as  it  does  merely 
a  direction  to  continue  the  trade,  without  any  specific  directions  as 
to  the  assets  which  are  to  be  employed  in  it,  I  am  satisfied  that  it 
was  not  the  meaning  of  this  testator  that  any  portion  of  his  assets, 
beyond  that  which  was  employed  in  the  trade  at  the  time  of  his 
death,  should  be  considered  as  the  fund  for  carrying  it  on  after  his 
death.  Suppose  a  grocer  in  London  to  say  by  bis  will,  *'  I  direct 
my  grocery  business  to  be  continued ;  "  and  suppose  him  to  have  had 
real  estate  in  Northumberland,  would  it  be  a  probable  intention  to 
ascribe  to  him  that  his  estate  in  Northumberland  was  to  be  sold  in 
order  to  supply  assets  to  continue  the  trade  carried  on  in  London  ? 
It  is,  however,  said  that  the  executors  may  not  have  the  means  of 
carrying  on  the  trade,  if  they  are  confined  to  assets  which  were 
engaged  in  it  at  the  time  of  the  *testator*s  death.  The  answer  to  [  *'^^*^  1 
that  argument  is  plain.  The  executors,  if  they  find  that  they  have 
not  the  means  of  carrying  on  the  trade  according  to  the  directions 
contained  in  the  will,  should  come  to  this  Court  for  directions  to 
know  what  they  are  to  do  in  the  administration  of  the  estate.  It 
is  no  greater  difficulty  than  occurs  in  other  cases  where  the  assets 
of  a  testator  are  insufficient  for  the  purposes  to  which  the  testator 
has  devoted  them. 

I  therefore  think  that,  according  to  the  true  construction  of  this 
will,  there  was  no  authority  in  the  executors  to  carry  on  the  trade 
otherwise  than  by  means  of  the  assets  which  were  employed  in  the 
trade  at  the  death  of  the  testator ;  and  that  the  mortgagee  cannot 
claim  by  virtue  of  any  deposit  made  by  the  executors  in  that 
character,  although  he  may  have  a  right  against  any  interest  in  the 
testator's  real  estate  to  which  the  mortgagor  who  deposited  the 
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M'Neillie  deeds  may  be  entitled.  If  there  were  debts  of  the  testator,  those 
ACTON.  debts,  so  far  as  the  personal  estate  \sas  not  sufiScient  for  their  pay- 
ment, were  payable  out  of  the  real  estate  after  the  due  application  of 
the  personal  estate ;  and  if,  in  the  administration  of  the  assets,  it 
should  appear  that  the  mortgagor  paid  debts  of  the  testator  to  an 
amount  exceeding  the  testator's  personal  entate,  without  having  had 
recourse  to  the  real  estate,  he  would  be  entitled  to  a  charge  on  the 
real  estate  to  that  extent,  to  the  benefit  of  which  the  mortgagee 
would  be  entitled  by  virtue  of  the  deposit. 

The  Lord  Justice  Knight  Bruce  : 

The  opinion  which  I  meant  to  express,  but  perhaps  expressed  too 
briefly,  is,  that  although  in  general  wliere  there  is  a  charge  of  debts 
on  real  estate,  a  person  advancing  money  on  the  security  of  that 
estate  is  not  bound  to  inquire  whether  the  money  is  required  so  to 
r  *763  ]  be  raised ;  *and  if  it  is  raised  unnecessarily,  or  is  misapplied,  is 
not  affected  by  that  circumstance,  but  the  estate  is  boimd  ;  yet  in 
this  particular  case  there  were  facts  differing  indeed  from  those 
in  Strmighill  v.  An8tey(^)  specifically,  but  belonging  to  the  same 
genus,  which  were  sufficient  to  put  the  person  advancing  the  money 
upon  inquiry,  and  to  prevent  him  from  standing  in  a  better  position 
than  the  persons  with  whom  he  dealt. 

The  following  were  the  minutes  of  the  decree : 

Let  the  decree  be  varied  and  be  as  follows  :  Declare  that,  accord- 
ing to  the  true  construction  of  the  will  of  William  Hibbert  Bullock, 
the  testator  in  the  pleadings  named,  the  said  testator's  executors 
were  not  authorized  or  empowered  to  continue  the  trade  or  business 
in  his  will  mentioned,  otherwise  than  with  or  by  means  of  the 
property,  capital,  stock  and  effects  which  were  embarked  and 
employed  therein  at  the  time  of  the  death  of  the  said  testator. 

Declare  that  the  rents  and  covenants  reserved  by  and  contained 
in  the  lease,  under  which  the  mines  in  the  pleadings  mentioned 
were  held,  ought  to  have  been,  and  ought  to  be,  in  the  first  instance, 
answered  out  of  such  property,  capital,  stock  and  effects. 

Declare  that,  subject  to  the  declaration  last  above  contained,  the 
said  testator's  personal  estate  not  embarked  in  the  trade,  was  applic- 
able in  the  first  place  to  the  payment  of  his  debts.  And  let  the 
following  inquiries  be  made,  that  is  to  say  : 

An  inquiry  whether  any,  and,  if  any,  what  sum  of  money  was 
(1)  91  E.  B.  210  (1  D.  M.  &  G.  635). 
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advanced  and  paid  by  the  plaintiff  M'Neillie  to  the  defendant  Thomas 
Aclon,  on  the  security  of  the  title  deeds  of  the  said  testator's  real 
estate,  or  any  or  what  part  thereof,  and  under  what  circumstances. 
But  ^declare  that  the  plaintiff  in  respect  of  the  advances,  if  any,  made 
by  him,  is  entitled  to  stand  in  the  place  of  the  defendant  Thomas 
Acton  against  the  real  estate  of  the  said  testator,  comprised  in  the 
deeds  deposited  with  him  the  said  plaintiff,  in  so  far,  if  at  all,  as 
the  said  defendant  Thomas  Acton  had  at  the  time  of  such  deposit 
any  claim  or  demand  against  the  said  real  estate,  having  regard  to 
the  due  application  of  the  said  testator's  personal  estate,  and  to 
the  declarations  hereinbefore  contained. 

Then  followed  a  direction  for  the  return  of  the  deposit  and 
inquiries  as  to  the  personal  estate,  and  the  testator's  funeral  and 
testamentary  expenses,  debts  and  legacies,  and  of  his  real  estate 
and  the  incumbrances  on  it,  and  the  following  inquiry : 

An  inquiry  whether  the  defendant  Thomas  Acton  had  at  the  time 
of  the  deposit  of  the  said  deeds  with  the  plaintiff  M'Neillie,  as  in 
the  pleadings  mentioned,  any  claim  or  demand  against  the  real 
estate  of  the  said  testator,  and  whether  he  has  now  any  and  what 
claim  or  demand  against  such  real  estate. 

A  receiver  was  also  directed  to  be  appointed,  and  further 
consideration  was  adjourned,  with  liberty  to  apply. 


M*Neillie 

AOTOK. 


[  *766  ] 


In  re  COOPER'S  TRUSTS  (1). 

(4  D.  M.  &  G.  757—768 ;  S.  C.  23  L.  J.  Ch.  25 ;  2  W.  R.  601 ;  17  Jur.  1087 ; 
22  L.  T.  0.  8.  162  ;  affirming  23  L.  J.  Ch.  27,  w.— 29,  w. ;  1  W.  R.  231.) 

A  freehold  estate  was  specifically  devised  to  trustees  in  fee  simple  upon 
trust  to  raise  2,000/.  *'  by  sale  or  otherwise/'  and  to  permit  the  testator's 
son  P.  to  enjoy  the  estate  "  after  raising  as  aforesaid,"  for  his  life,  with 
trusts  in  remainder  for  F.'s  children,  and  in  the  event  (which  happened)  of 
P.  dying  without  leaving  issue,  in  trust  for  S.  and  T.  as  tenants  in  common 
in  fee  simple,  and  the  testator's  residuary  real  and  personal  estates  were  also 
bequeathed  equally  between  S.  and  T.  their  heirs,  executors  and  adminis- 
trators. Trusts  were  declared  of  the  2,000/.,  which,  as  to  1,000/.,  were  for  a 
daughter  of  the  testator  for  life,  and,  after  her  death,  for  her  children.  The 
2,000/.  was  not  raised  till  after  the  death  of  P.,  who  survived  S.  and  T.,  and 
kept  down  the  interest  of  the  2,000/.  The  daughter  afterwards  died  without 
ever  haying  had  a  child :  Held,  that  the  2,000/.  was  a  charge  upon  the  devised 
estate,  and  not  an  exception  out  of  the  devise,  and,  therefore,  resulted  upon 
the  daughter's  death  as  part  of  the  real  estates  of  S.  and  T.  at  their  decease. 

This  was  an  appeal  from  the  decision  of  Vice- Chancellor  Wood, 
upon  a  petition  presented  under  the  Trustees  Relief  Act,  holding 
(1)  In  re  Newberry's  Trusts  (1877)  5  Ch.  D.  746,  46  L.  J.  Ch.  612. 
R.R. — ^voL.  cn,  24 


1863. 
Aov,  1 1, 12. 
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In  re        that  1,000/.,  part  of  a  sum  of  2,000{.,  charged  by  a  will  on  freehold 

fToo  pew's  « 

Tbusts.  estates,  sank  for  the  benefit  of  the  persons  entitled  to  the 
inheritance,  and  constituted  part  of  their  real  estate  as  between 
theii*  real  and  personal  representatives. 

Philip  Hext,  by  his  will,  dated  the  25th  of  November,  1813, 
devised  and  bequeathed  unto  John  Hallett  and  Samuel  Slee,  their 
heirs  and  assigns,  a  freehold  estate,  called  Brandon  Farm,  Golden 
Hill  and  Paul's  Ground,  in  Somersetshire,  upon  trusts,  thus  ex- 
pressed :  "In  trust,  in  the  first  place,  to  raise,  either  by  sale  or 
otherwise,  out  of  my  said  estates,  or  any  part  thereof,  within  one 
year  next  after  my  decease,  the  sum  of  2,000/.,  and  put  and  place 
the  same  out  at  interest,  upon  some  good  security  or  securities,  and 
pay  or  apply  the  same  in  manner  as  hereinafter  directed,  also  in 
trust,  to  permit  my  son  Philip  Hext  to  have,  hold  and  enjoy  my 
said  estate,  called  Brandon  Farm,  Golden  Hill  and  Paul's  Ground 
(after  raising  as  aforesaid),  with  the  appurtenances  thereto  belong- 

[  *758  ]  ing,  for  and  during  the  term  of  his  ^natural  life,  and  from  and 
immediately  after  his  decease,  in  trust,  to  receive  and  take  the 
rents  and  profits  of  my  said  estates,  and  pay  and  apply  the  same 
from  time  to  time  towards  the  maintenance,  education  and  bringing 
up  of  all  the  legal  children  of  my  said  son  Philip,  his  sons,  until 
they  shall  arrive  to  their  ages  of  twenty-one  years,  and  his 
daughters,  until  they  shall  arrive  to  their  ages  of  twenty-one  years 
(being  all  legal  children),  or  days  of  marriage,  which  shall  first 
happen,  and  from  and  immediately  as  the  said  events  shall 
respectively  take  place,  in  trust,  to  divide  and  distribute  my  said 
estate  to  and  amongst  the  children  of  my  said  son  Philip,  in  the 
following  proportions  (that  is  to  say) :  two-thirds  thereof  amongst 
the  male  issue,  and  one-third  thereof  among  the  female  issue,  to 
hold  to  them  the  respective  children  and  issue  of  my  said  son 
Philip,  their  heirs  and  assigns,  as  tenants  in  common,  and  not  as 
joint  tenants ;  but  if  my  said  son  Philip  shall  die,  leaving  male 
issue  only,  then  my  will  is,  and  I  do  hereby  give,  devise  and 
bequeath  my  said  estate  unto  such  male  issue  equally  between 
them,  if  more  than  one,  to  take  as  tenants  in  common,  and  not 
as  joint  tenants ;  and  if  he  shall  leave  female  issue  only,  then  I 
do  hereby  give,  devise  and  bequeath  the  said  estate  to  them 
accordingly,  to  hold  the  same  to  them,  their  heirs  and  assigns,  as 
tenants  in  common,  and  not  as  joint  tenants;  and  in  case  my 
said  son  Philip  shall  happen  to  die  without  leaving  issue  lawfully 
begotten,  then  my  will  is,  and  I  do  hereby  give,  devise  and  bequeath 
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the  said  estates  unto  my  sons  Simeon  and  Thomas,  to  hold  to         in  re 
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them,  my  said  sous,  their  heirs  and  assigns,  for  ever,  to  take  as  trusts. 
tenants  in  common,  and  not  as  joint  tenants;  and  as  to  1,000!., 
part  of  the  said  sum  of  2,000/.  so  to  be  raised  as  aforesaid,  in 
trust,  to  pay  the  interest  and  produce  thereof  unto  my  daughter 
Mary,  now  the  wife  of  Thomas  Stephens,  of  Atherstone,  so  that  her 
present  or  any  future  husband  shall  not  intermeddle  or  *have  [  *i59  ] 
anything  to  do  therewith,  and  lier  receipts  alone  shall  from  time  to 
time  be  good  and  sufficient  discharges  to  my  said  trustees,  their 
executors,  administrators  or  assigns  for  the  same,  notwithstanding 
her  coverture;  and  from  and  immediately  after  the  decease  of 
my  said  daughter  Mary  Stephens,  in  trust,  to  pay  and  apply  the 
interest  and  produce  of  the  said  sum  of  1,000/.  from  time  to  time 
towards  the  education  and  bringing  up  of  all  the  children  of  my 
said  daughter  Mary  which  shall  be  living  at  her  decease,  until 
they  shall  arrive  to  their  respective  ages  of  twenty-one  years,  and 
immediately  upon  the  same  happening,  in  trust,  to  divide  and 
distribute  the  said  sum  of  1,000/.  in  equal  shares  and  proportions 
to  and  amongst  all  such  children  of  my  said  daughter  Mary  as 
shall  be  then  living  :  And  as  to  the  other  moiety  of  the  said  sum  of 
2,000/.,  in  trust,  to  pay  the  interest  and  produce  thereof  unto  my 
daughter  Elizabeth,  the  wife  of  Henry  Abbott  Cooper,  for  and 
during  the  term  of  her  natural  life,  so  that  her  present  or  any 
future  husband  shall  not  have  anything  to  do  therewith,  and  her 
receipt  and  receipts  alone  shall  from  time  to  time  be  good  and 
sufficient  discharges  in  the  law  to  my  said  trustees  for  the  same, 
notwithstanding  her  coverture,  and  from  and  immediately  after  the 
decease  of  my  said  daughter  Elizabeth  Cooper,  in  trust,  to  pay  and 
apply  the  interest  and  produce  of  the  said  sum  of  1,000/.  towards  the 
education  and  bringing  up  of  all  the  children  of  my  said  daughter 
Elizabeth,  until  their  arrival  to  their  respective  ages  of  twenty-one 
years,  when  I  do  hereby  direct  and  order  my  said  trustees  to  pay 
unto  my  said  last-mentioned  grandchildren  the  said  sum  of  1,000/., 
in  equal  shares  and  proportions,  between  and  amongst  all  of  them 
then  living  as  aforesaid."  There  was  a  residuary  baquest  thus 
expressed :  "  And  all  the  rest,  residue  and  remainder  of  my  mes- 
suages, lands,  tenements,  goods,  chattels,  monies  and  securities  for 
money  of  what  nature  or  kind  soever,  *and  not  hereinbefore  by  [  *76}  j 
this  my  will  disposed  of  (after  paying  and  discharging  of  all  my 
just  debts  and  funeral  expenses)  I  hereby  give,  devise  and  bequeath 
the  same  and  every  part  thereof  unto  my  said  sons  Simeon  Uext 

24—2 
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In  re  and  Thoaias  Hext,  to  bold  the  same  with  the  appurtenances  unto 
TBUST8.  ^y  ^^^^  sons  Simeon  and  Thomas,  their  heirs,  executors,  adminis- 
trators and  assigns  for  ever,  or  for  all  such  estate,  right,  title  and 
interest  as  shall  be  therein  at  the  time  of  my  decease ;  "  and  the 
testator  appointed  his  two  sous,  Simeon  Hext  and  Thomas  Hext, 
joint  executors  of  his  will. 

The  testator  died  on  the  8th  of  April,  1816.  Simeon  Hext  and 
Thomas  Hext  proved  the  will.  Philip  Hext,  mentioned  in  the  will, 
was  the  testator's  eldest  son  and  heir-at-law.  His  two  other  sons, 
Simeon  Hext  and  Thomas  Hext,  and  his  two  daughters,  Mary 
Stephens  and  Elizabeth  Cooper,  also  survived  him. 

Simeon  Hext  died  on  the  Slst  of  December,  1829,  intestate, 
without  having  been  married,  and  without  having  made  any 
disposition  of  or  relating  to  the  estate  called  Brandon  Farm, 
Golden  Hill  and  Paul's  Ground,  or  the  sum  of  2,000Z.  directed  to 
be  raised  out  of  that  estate.  He  left  Philip  Hext,  his  eldest 
brother  and  heir-at-law,  and  also  Thomas  Hext,  Mary  Stephens 
and  Elizabeth  Cooper  him  surviving. 

There  was  not  any  legal  personal  representative  of  Simeon  Hext. 

Thomas  Hext  died  on  the  Slst  of  July,  18B1,  intestate,  as  to  the 
estate  called  Brandon  Farm,  Golden  Hill  and  Pauls  Ground,  and 
without  having,  by  any  instrument  taking  effect  in  his  lifetime, 
made  any  disposition  of  that  estate  or  any  share  thereof,  or  any 
[  *76i  ]  disposition  of  or  *affecting  the  sum  of  2,000/.  Philip  Hext,  the 
son,  his  eldest  brother,  was  his  heir-at-law.  He,  however,  had 
made  a  will  which  was  proved  by  Thomas  Stephens,  one  of  the 
executors  (l). 

Philip  Hext,  the  son,  by  a  codicil  to  his  will  dated  the  4th  of 
April,  1840,  bequeathed  the  above-mentioned  hereditaments  unto 
and  to  the  use  of  Charles  Collins  and  William  Allen,  their  heirs  and 
assigns,  upon  certain  trusts  therein  expressed. 

Philip  Hext,  the  son,  died  on  the  5th  of  April,  1840  (2). 

(1)  According  to   the  report  in  23         (2)  The   original   head-note   states 

L.  J.  Ch.  pt  p.  26,  this  will  (which  was  that  Philip  Hext  left  no  issue,  so  that 

made  in  1831)  contained  a  devise  of  his  two  brothera  became  entitled  to  the 

particular  real  estate  but  did  not  dis-  specifically  devised  estate  as  tenants  iii 

pose  of  the  testator's  interest  under  the  common  in  fee  simple  in  remainder 

win  of  his  father  in  the  real  estate  ex^iectant  upon  his  death,  and  upon 

thereby  specifically  devised,  or  of  the  their  deaths  the  specifically  devised 

testator's  general  residuary  real  estate,  estate  and  appai-ently  also  the  residuary 

all  of  which  (except  as  above-men.  real  estate  of  the  testator  Philip  Ilext 

tioned)  devolved  upon    the  testator's  devolved  upon  Philip  Hext  the  son  as 

eldest  brother,  Philip  Hext  the  younger,  tennnt  in  fee  simple. — O.  A.  S. 
as  his  heir-at-law. — 0.  A.  S. 
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Philip  Hezt,  the  son,  during  his  lifetime,  paid  to  Mary  Stephens        in  re 
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and  Elizabeth  Cooper  or  their  assigns  interest  at  the  rate  of  51.      trusts. 
per  cent,  per  annum  on  the  respective  moieties  of  the  2,000/. 
directed  to  be  raised  out  of  the  said  estate. 

After  the  death  of  Philip  Hext,  the  son,  Charles  Collins  and 
William  Jeflferys  Allen  the  trustees  under  his  will  and  codicil 
having  signified  their  unwillingness  to  pay  interest  on  the  2,000/. 
at  a  higher  rate  than  4/.  per  cent,  Elizabeth  Cooper  and  Mary 
Stephens  and  her  four  sons  applied  to  William  Hallett  as  the  heir 
of  John  Hallett,  the  surviving  trustee  of  the  will  of  the  first  testator 
Philip  Hext  to  raise  the  2,000/.  under  the  provisions  of  the  will, 
and  in  compliance  with  that  request,  William  Hallett  raised  the 
2,000/.  by  sale  of  a  portion  of  the  devised  estate,  and  invested  that 
sum  in  the  purchase  in  his  own  name  of  2,058/.  19s.  Bank  8/.  per 
cent.  Consolidated  Annuities.  Elizabeth  Cooper  died  on  the  6th  of 
February,  1844,  without  ever  having  had  a  child. 

In  order  to  save  expense  the  several  parties  claiming  interests  in 
the  trust  funds  requested  the  petitioners  who  *were  the  trustees  of  [  ♦762  ] 
the  fund,  and  had  paid  it  into  Court  under  the  Trustees  Relief  Act, 
to  present  the  petition,  on  which  the  order  of  the  Vicb-Chancbllor 
was  made,  for  the  purpose  of  having  the  funds  and  the  dividends 
thereof  paid  out  and  distributed  according  to  the  rights  and  interests 
of  parties  who  should  appear  to  be  entitled  thereto. 

The  Vice-Chancellor  held  that  the  1,000/.  belonged  to  the 
devisees  in  trust  under  the  will  of  Philip  Hext,  the  son. 

[The  following  judgment  delivered  by  the  Vicb-Chancellor  is 
taken  from  28  L.  J.  Ch.  p.  27,  and]  is  inserted  here  at  length,  c'hf  27^«?i 
because  it  deals,  in  the  earlier  part  and  in  the  concluding  para- 
graph, with  the  question  upon  which  Lord  Justice  Turner  intimates 
his  doubt  in  his  judgment  upon  the  appeal.  His  Honour,  after 
stating  the  facts  of  the  case,  proceeded  as  follows : 

The  question  which  arises  here  is,  as  to  who  are  the  parties  entitled 
to  the  1,000/.,  there  being  in  the  will  a  certain  residuary  devise,  by 
which  he  gives  the  residue  of  his  real  and  personal  estate  to  his 
two  sons,  Simeon  and  Thomas,  as  joint  tenants.  What  happened 
was,  that  the  sum  had  to  be  raised  and  was  raised,  at  their 
request ;  and  the  sum,  therefore,  remains  as  a  sum  raised :  and  the 
question  is,  what  is  to  be  done  with  it,  the  ultimate  trust  in  respect 
to  the  children  having  failed  ?  Now,  it  has  been  argued  on  behalf 
of  the  residuary  legatees  taking  it  as  real  estate,  but  converted  by 
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In  re  ^  the  testator  into  personal  estate,  that  it  ought  to  be  taken  by  who- 
TRimxs.  ever  might  be  ultimately  entitled,  and  that  it  will  go,  therefore,  to 
the  parties  interested  in  the  residuary  devise;  that  the  sum  of 
1,000/.  being  confessedly  undisposed  of  in  one  sense,  the  testator's 
intention  having  ultimately  failed,  has,  under  the  circumstances  of 
this  peculiar  case,  become  part  of  the  testator's  residuary  real 
estate.  It  is  put  thus :  Wherever  you  find  a  gift  of  a  portion  of  a 
sum  of  money,  or  a  portion  of  an  estate,  excepted  out  of  a  gift  to  a 
person  who  takes  the  estate  subject  to  that  exception, — ^not  subject 
to  it  by  way  of  charge,  but  takes  that  estate,  I  should  rather  say, 
with  that  exception  carved  out  of  it,  so  as  to  take  it  minus  that 
exception,  or  that  portion, — in  that  case  the  excepted  portion  will 
go  either  to  the  heir-at-law  or  to  the  residuary  legatee  according  to 
these  circumstances ;  it  will  go  to  the  heir-at-law,  if  the  excepted 
portion  be  a  gift  out  and  out  of  that  excepted  portion.  If  there  be 
not  in  the  testator's  will  an  original  gift  out  and  out  of  the 
excepted  portion,  but  the  prior  limitations  contained  in  the  will  do 
not  exhaust  the  whole  gift,  leaving  something,  therefore,-  for  the 
testator  in  his  will  to  work  upon,  that  portion  so  not  given  out  and 
out — reversion,  or  whatever  it  may  be — is  a  part  of  his  real  estate 
undisposed  of,  which  the  residuary  devise  will  still  operate  upon, 
and  therefore  passes  to  the  residuary  devisee.  The  case  of  Doe  d. 
WelU  V.  Scott  was  cited  as  an  authority  for  this  proposition.  The 
general  principles  applicable  to  these  cases  are  really  simple 
enough;  the  application  of  them  is  that  which  becomes  in  these 
cases — cases  of  this  particular  description — sometimes  anything 
but  simple  or  easy.  But  the  principles,  I  apprehend,  are  quite 
settled,  which  are  these  :  if  real  estate  be  directed  by  a  testator  to 
be  sold  out  and  out,  the  whole  bulk  of  his  estate  or  any  given 
portion  of  his  estate,  to  be  sold  out  and  out,  and  further  limitations 
are  made  of  the  gift  to  different  persons  or  for  different  purposes 
out  of  moneys  produced  by  sale,  and  the  residue  of  the  produce  or 
sale  is  given  to  another  party,  in  every  one  of  those  cases  that 
party  is  entitled  to  take  that  residue  which  is  given ;  and  if  any 
one  of  the  previous  purposes  fails,  that  is  a  portion  of  real  estate 
undisposed  of,  and  that  never  was  given  to  a  party  who  took  the 
residue ;  because  the  gift  was,  in  the  first  place,  to  sell  the  estate, 
and  the  real  estate  so  sold  was  given  in  shares,  one  portion  to  A. 
and  one  portion  to  B.,  and  the  party  who  takes  the  residue  merely 
takes  a  share,  being  the  exact  amount  of  that  residue.  That  is 
plain  and  simple,  and  there  is  no  difficulty.     So  where  there  is  a 
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sale  directed  of  the  whole  subject-matter,  and  a  portion  of  the        i"  le 

Cooper's 
purpose  of  the  sale  fails  to  take  effect :  *the  older  cases  on  that  are      Trusts! 

Emblifii  V.  Freeman  (1),  Gravenor  v.  Halliim  (2),  followed  by  a  vast     [  *28,  «.  ] 
series  of  authorities,  to  the  case  of  Ackroyd  v.  Smithson  (3),  coupled 
with  other  authorities  of  a  similar  description.    That  case,  too,  is 
simple  enough.     There  is  another  class  of  cases — where  the  whole 
estate  is  not  given  to  be  sold,  but  as  Sir  John  Leach  expresses  it, 
there  is  a  devise, — as  in  Cooke  v.  The  Stationers'  Company  (4), — to  a 
particular  person  or  for  a  particular  purpose,  and  it  is  to  be  con- 
sidered to  be  the  intention  of  the  testator  to  be  an  exception  from 
the  gift  to  the   residuary  devisee, — he  is   there   speaking  of  a 
residuary  devise, — it  must  be  considered  as  an  exception  out  of  the 
gift  to  the  devisee,  and  the  heir  will  take  the  benefit  of  the  failure. 
That  is  where  it  is  out  and  out.     This  kind  of  case,  however,  has 
occurred,  which  is  of  course  extremely  simple :   A  gift  of  a  par- 
ticular estate  to  A.,  and  then  the  residue  of  the  testator's  real  estate 
to  B. ;  the  devise  of  the  particular  estate  fails,  and  the  person  who 
is  residuary  devisee  cannot  take  the  benefit  of  that  failure  against 
the  heir,  because  it  is  given  to  him,  in  such  a  C9,se  as  that,  after 
taking  out  that  one  estate.    A  case  of  that  kind  was  Wright  v. 
Home  (5),  one  which  Sir  John  Lbach  refers  to  in  his  judgment  in 
Cooke  V.  The  Stationers'  Ciynipany  (4).    There,  again,  that  limitation 
is  only  a  partial  interest ;  as,  for  instance,  a  particular  estate  is 
given  to  A.   for   life,  with  remainder  to  children  if  they  attain 
twenty-one,  and  no  devise  over,  and  no  ultimate  disposition  out  and 
out  contained  in  the  will :  there  remaining  that  in  the  will  itself, 
and  in  the  testator's  power,  which  it  may  operate  upon :  and  there 
the  case  of  Doe  d.  Wells  v.  Scott  (6)  applies.     The  residuary  legatee 
takes  against  the  heir,  but  that  is  upon  the  ground  that  all  that  is 
excepted  out  of  the  gift  is  only  a  limited  interest,  and  that  of  course 
is  plain  and  simple  enough. 

Now  comes  a  third  class  of  cases,  which  is  much  the  sort  of  case 
which  arises  here,  upon  which  the  principle  is  equally  clear,  though 
there  is  more  difficulty  in  the  application.  The  third  class  is  this : 
where  there  is  neither  a  direction  to  sell  the  whole  property  and 
divide  the  whole  produce  in  portions,  nor  a  gift  of  one  estate  in 
specie  to  one  and  the  rest  of  the  estate  in  specie  to  another ;  but 
there  is  a  gift  of  a  sum  of  money  that  is  to  be  charged,  or  a  sum  of 

(1)  Prec.  in  Chanc.  541.  (4)  41  E.  R.  67  (3  My.  &  K.  262). 

(2)  2  Amb.  643  \  S,  C,  \  Br.  0.  0.  (5)  8  Mod.  222. 
61,  n.  (6)  3  M.  &  S.  300 

(3)  1  Br.  0.  C.  503. 
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In  re        money  which  is  to  be  raised  out  of  certain  property,  and  then  the 
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Trusts.      same  property  is  given  to  another  party.    It  may  be  the  intention 
that  that  other  party  should  have  the  property  given  to  him  less 
the  charge.     The  charge  is  an  exception  out  of  this  gift,  and  he  is 
to  take  it  less  that  sum.    And  those  cases  turn  on  whether  it  is  a 
charge  or  not — that  is,  where  a  sum  of  money  is  given  to  A.,  and 
the  estate  is  given  to  B.,  the  question  is  whether  or  not  he  is  to 
take  that  sum  of  money,  or  whether  he  is  to  take  the  estate  subject 
to  the  charge  of  that  sum  of  money ;  in  which  case,  if  he  take  it 
subject  to  the  charge  of  that  sum  of  money,  then,  when  the  charge 
fails,  it  is  perfectly  clear,  on  the  one  hand,  that  the  charge  must 
be  construed  as  belonging  to  the  estate ;    whereas,  if  he  take  the 
estate,  and  that  sum  of  money  is  separate  and  independent,  having 
been  excepted  out  of  the  gift,  then,  in  that  case,  the  sum  of  money 
would  go  to  the  heir,  or  if  not  properly  disposed  of,  as  in  this  case, 
under  the  authority  of  Doe  d.  Wells  v.  Scott,  it  would  go  to  the 
residuary  devisee.      Really,  the  whole   question  is,  whether  the 
1,0002.  is  an  exception  out  of  the  gift  of  the  Bradon  estate  to  two 
parties  as  tenants  in  common,  or  whether  it  is  a  charge  on  the 
Bradon  estate. 

I  was  very  much  struck  throughout  with  the  ingenious  argument 
in  support  of  its  being  an  exception.  But  when  one  looks  through 
the  cases,  one  is  surprised  to  find — I  do  not  know  whether  any 
case  has  arisen — but  I  do  not  find  a  single  case  in  the  books  where 
a  sum  of  money  to  be  paid  out  of  an  estate  has  ever  been  held  to 
be  an  exception.  I  cannot  find  a  single  case  in  the  books  to  that 
effect.  Lord  Eldon  gives  me  the  assistance  of  his  view  of  the  rule, 
but  turning  it  over,  and  considering  it  at  very  considerable  length, 
I  cannot  say  that  I  after  ail  feel  very  much  assisted,  even  by  that 
very  luminous  view  which  he  gives,  in  arriving  at  any  particular 
conclusion  in  any  particular  case.  He  lays  down  the  rule  in  Sidney 
V.  Shelley,  which  is  in  19  Ves.  852  (i),  the  marginal  note  of  which 
is  exceedingly  accurate,  and  the  distinction  is  extremely  nice,  and 
perhaps  not  easy  of  application  between  a  charge  on  a  devised 
estate  created  by  the  act  of  another  and  a  charge  created  by  a 
devisor.  What  Lord  Eldon  says  in  page  363  in  Sidney  v.  Shelley  is 
— **  I  have  had  occasion  very  fully  to  consider  this  subject  in  a  late 
case  before  the  House  of  Lords — Tregonwell  v.  Sydenham  (2),  where 
a  term  of  sixty  years  was  raised  for  a  purpose  expressed  which 

(1)  14  R.   E.  247  (taken  from  G.  (2)  15  R.  R.  40  (3  Dow,  App.  Oa. 

Cooper,  206).  194). 
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conld  not  be  carried  into  execution  ;  and  the  question  was,  whether         in  re 
it  was  void  or  the  heir  should  take  the  interest  so  given  for  par-      I'SfsTsf 
ticular  purposes.     Upon  that  occasion  I  looked  through  all  the 
cases.     That  cited  from  Vernon  (l),  and  the  others,  resfc  upon  a 
distinction  extremely  nice,  perhaps  not  easy  of  application  :  that  if 
the  estate  is  given  to  the  devisees  in  such  a  way  that  a  charge  is  to 
be  created  by  the  act  of  another  person,  raising  a  question  between 
that  person  and  the  devisees,  the  heir   has  no  claim,  but  if  the 
devisor  has,  as  in  Emblffn  v.  Freevian  and  other  cases,  himself 
created  the  charge,  and  to  the  extent  of  that  charge  the  intention 
appears  on  the  face  of  the  will  not  to  give  the  estate  to  the 
devisees,  it  will,  to  the  extent  of  that  charge,  the  particular  object 
failing,  go  to  the  heir  ;  but  the  question,  if  *it  arises  upon  a  will,     [  ♦29,  ».  ] 
is  always  a  question  of  intention." 

If  I  can  arrive  at  a  conclusion  as  to  what  is  the  precise  meaning 
of  those  words,  this  appears  to  me  plain,  that  where  a  testator  has 
directed  a  sale  out  and  out,  as  in  Emhlyn  v.  Freeman, — has  directed 
clearly  and  distinctly  what  is  to  be  done, — then  it  becomes  a  gift 
and  not  a  charge,  so  that  such  a  person  takes  by  way  of  gift,  and 
not  charge ;  whereas,  if  he  leaves  it  in  the  hands  of  third  persons, 
who,  I  suppose,  must  be  considered  the  trustees, — which  would  be 
an  unfavourable  view  to  the  devisees  in  this  case, — if  it  be  left  in 
the  hands  of  trustees  to  raise  that  money,  and  raising  a  question, 
as  he  says,  between  that  person  and  the  devisee,  namely,  how  the 
charge  should  be  raised,  in  what  mode  it  is  to  be  raised ;  if  it  comes 
•to  a  question  of  that  kind,  then  the  heir  has  no  claim, — probably 
from  this,  that  the  trustees  are  directed  to  go  against  the  estate, 
and  raise  that  claim,  and  the  party  taking  the  estate  has  a  claim 
raised  between  him  and  the  trustees,  how  that  estate  is  ultimately 
to  be  disposed  of  with  reference  to  that  claim ;  the  course  to  be 
taken  in  that  case  must  be  this,  the  devisee  takes  the  estate 
immediately  from  the  death  of  the  testator,  he  directly  takes  it,  and 
there  is  nothing  to  prevent  his  being  put  in  possession  of  the 
estate.  It  is  not  to  be  sold  and  divided  out,  as  in  Emhlyn  v. 
Freeman  and  that  class  of  cases,  but  the  party  is  put  into  posses- 
sion. Then  the  trustees  are  to  come  in  and  claim.  They  say,  we 
have  a  sum  of  1,000/.  to  raise;  he  says,  yes,  that  may  be  so  ;  but 
I  remain  in  possession  of  the  estate  until  you  raise  it.  How  is  that 
to  be  done  ?  In  this  case  it  is  singularly  unfavourable  to  the  claim 
of  the  residuary  devisee.     They  are  to  raise  it  here  either  by  sale 

(1)  Levtt  V.  Needham,  2  Vem.  139. 
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In  re        or  mortgage.    Now  I  can  fancy  a  case  in   which   if  a  testator 
xSTsTsf     directed   a  sale  of  an  estate  called  A.,  without  pointing  out  the 
particular  portion,  a  question  of  intention  might  then  be  raised, 
because  you  would  say  the  testator  has  ordered  a  particular  part  of 
estate  A.  to  be  sold,  and  a  sum  to  be  raised,  and  only  after  that 
direction  does  he  give  the  estate  to  B.,  according;  as  the  particular 
part  be  sold  or  not.     Here  you  have  pointed  out  by  the  will  clearly 
which  is  that  part  to  be  sold  and  carved  off  from  B.,  and  you  cannot 
say  it  is  a  charge ;  it  is,  in  truth,  a  portion  of  the  estate  carved 
out  altogether,  and  unless  there  be  some  other  indicia  of  intention, 
the  direction  to  sell  contained  in  the  will  shall  carry  it  against  the 
party,  and  hand  it  over  to  the  heir  or  residuary  legatee,  as  the  case 
may  be.     But  here  it  is  to  raise  by  sale  or  otherwise,  which  must 
be  by  sale  or  mortgage,  and  then,  after  raising  as  aforesaid,  he 
gives  the  estate,  to  hold  the  estate  as  aforesaid.     Then  if  it  was  a 
gift  of  the  estate  after  raising  as  aforesaid  by  sale,  then  you  are  not 
to  have  the  estate  unless  and  until  that  is  done ;  but  as  it  is  to  be 
by  sale  or  mortgage,  which  I  must  hold  to  be  the  meaning  of  the 
words  '*or  otherwise,"  then  the  party  is  put  at  once  into  possession 
at  the  death  of  the  testator,  and  nothing  more  than  a  charge  is 
created  on  the  estate  by  the  sale  or  mortgage  which  was  created, 
and  which  will  be  good  as  long  as  it  operates,  but  to  the  extent  to 
which  it  fails  it  will  become  as  a  money  charge,  a  charge  that  sinks 
to  the  benefit  of  the  residuary  devisee.     The  sum  has  been  raised 
here — the  party  was  entitled  to  have  it  raised  at  any  time.    It  has 
been  taken,  and  the  question  is  whether  by  way  of  charge  or  not. . 
Now,  the  question  whether  the  parties  may  or  not  have  required 
that  money  at  the  time,  so  far  as  I  can  arrive  at  a  conclusion  from 
the  authorities,  does  not  alter  the  case.     I  do   not  find  a  case 
deciding  that  a  gift  so  circumstanced  as  this  gift,  has  been  held  to 
be  an  exception.     The  case  that  was  cited,  where  the  doctrine  is 
laid  down  very  clearly,  the  case  of  Cooke  v.  The  Stationers*  Company, 
is  in  itself  a  case  strongly  hostile  to  the  claim  of  the  residuary 
legatee.     If  ever  there  was  a  case  in  which  it  could  be  held  to  be 
an  exception,  I  should  have  thought  that  was  the  case,  yet  Sir  John 
Leach  laid  it  down  that  that  was  not  a  case  of  exception,  but  a  case 
of  charge.     The  case  was  this :   The  testator  positively  directs  his 
trustees  to  sell  so  much  of  his  real  estate  as  shall  be  necessary  to 
raise  lOJOO/.  by  an  out  and  out  sale.     He  says,  after  raising  that 
sum,  he  gives  the  residue  of  his  estate  to  A.     That  would  have 
appeared  pnvid  facie  to  have  been  rather  a  strong  case  for  saying 
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the  gift  was  an  excepted  gift.    The  lOJOOZ.  was  given  to  one  set  of        in  re 

(.  '*oo  per'  a 

persons,  and  the  estate,  after  raising  that  sum,  is  given  to  another      trusts. 

party ;  yet  in  that  case  Sir  John  Leach,  though  he  laid  down  the 

rule  very  clearly,  nevertheless  seemed  to  follow  what  all  the  cases 

have  decided,  that  where  there  has  been  a  case  of  money  payment, 

where  there  is  a  charge  and  not  an  exception,  the  charge  falls  in 

for  the  benefit  of  the  party  entitled  in  remainder ;  and  after  such 

an  authority  as  that,  and  the  case  of  Emhlyn  v.  Freeman,  it  is  quite 

impossible  to  hold  otherwise  in  this  particular  case :   giving  the 

only  interpretation  I  can  to  those  expressions  of  Lord  Eldon  in  the 

case  of  Sidney  v.  Shelley^  I  must  hold  that  this  has  sunk  for  the 

benefit  of  the  parties  entitled  to  the  Bradon  estate. 

A  discussion  then  arose  among  the  counsel  as  to  whether  the 
parties  entitled  to  the  Bradon  estate  took  the  1,0002.  as  realty  or 
personalty;  and  without  further  argument,  his  Honour's  judgment 
was  asked  upon  the  point ;  and  the  Yice-Ghancbllor  added  : 

This  seems  to  me  to  be  another  point,  for  this  reason :  if  it  is  an 
excepted  gift  out  of  the  estate,  then  it  is  a  subsisting  thing,  which 
is  to  go  over  to  the  residuary  legatee.  The  estate  has  been  sold 
and  it  is  now  converted,  and  now  it  goes  over.  If  it  falls  into  the 
estate,  it  is  in  reality  a  non-existing  thing,  and  never  ought  to  have 
been  there.  This  fund  is  raised  for  the  benefit  of  the  tenant  for 
life,  and  it  goes  back  to  what  it  originally  belonged,  but  having 
been  raised,  and  not  being  wanted,  it  goes  into  the  residue  as  real 
estate  again. 

The  personal  representative  and  residuary  legatees  of  Thomas    [  4  D.  m.  & 
HiBxt  appealed  [from  this  decree] . 

Mr.  Holt  and  Mr,  Toller,  for  the  appellants,  [cited  Cooke  v. 
Stationers'  Company  (l),  Arnold  v.  Chapman  (2),  Henchman  v.  Att.- 
Gen.  (3),  and  other  cases,  and  contended  that  the  1,0002.  fell  into 
the  residue  in  the  character  of  personalty,  and  that  Thomas,  as 
surviving  joint  tenant,  became  entitled  to  the  whole.  They  also  cited 
Smith  V.  Claxton  (4),  Tregomcell  v.  Sydenham  (6)]. 

The  Lord  Justice  Turner  :  r  763  ] 

If  both  the  testator's  daughters  had  died  in  his  lifetime  without 
having  had  any  children  or  child,  this  2,0002.  clearly  would  not 

(1)  41  K.  R  67  (3  My.  &  K.  262).      (4)  20  R.  E.  320  (4  Madd.  484). 

(2)  1  Ves.  Sen.  108.  (5)  15  R.  B.  40  (3  Dow,  194) 

(3)  41  B.  B.  102  (3  My.  &  K.  485). 
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In  le  have  been  raisable  under  the  trust ;  and  therefore  it  cannot  be 
Trusts.  regarded  as  an  exception  out  of  the  estate,  and  cannot  go  to  the 
appellants  on  that  ground.  There  remains  the  question,  whether, 
the  fund  being  a  charge  upon  the  land  devised,  and  it  having 
become  the  duty  of  the  trustees  to  raise  it,  the  1,000/.  in  question 
became  personal  estate  and  passed  in  that  character  to  Simeon  and 
Philip  Hext. 

The  Lord  Justice  Knight  Bruce  concurred. 

Mr.  Follett  and  Mr.  Rogers^  for  the  devisees  of  Philip  Hext, 
the  son  : 

[The  charge]  was  not  raised  till  after  the  deaths  both  of  Thomas 

[  ♦76*  ]      and  Simeon,  and  till  the  estate  was  vested  in  the  devisees.    *When 

the  trust  failed,  the  resulting  trust  was  for  the  owners  of  the  estate 

at  the  time  when  the  sum  was  raised:  Fitch  v.   Weherix).     The 

case  is  analogous  in  principle  to  W light  v.  Rose  (2). 

Mr.  Sandys,  for  the  trustees  of  the  fund. 

Mr.  Rolt,  in   reply,    [cited   Sm\th  v.   Claxton  (3),    Wright  v. 
Wright  (4)  ]: 

In  none  of  these  cases  had  there  been  an  actual  conversion  when 
the  question  arose,  and  yet,  inasmuch  as  a  sum  was  to  be  raised,  the 
L  765  ]  property  was  held  to  be  personal  estate  in  the  heir.  *  *  Wright  v. 
Rose  (6)  does  not  apply,  for  that  was  the  case  of  a  mortgagee  who 
was  not  bound  to  exercise  a  power  of  sale,  whereas  in  this  case  it 
is  a  trust  and  not  a  power,  and  is  not  a  trust  to  raise  1,000/.  at 
one  time  and  1,000/.  at  another,  but  to  raise  the  whole  2,000/. 
at  once. 

The  Lord  Justice  Knight  Bruce: 

The  law  of  the  Court  is  settled,  agreeably  to  reason  and  good 
sense,  that  where  landed  property  is  given  by  will  to  one  set  of 
persons,  or  according  to  one  set  of  limitations,  but  is  subjected  by 
the  will  to  a  pecuniary  charge  in  favour  of  other  interests,  and 
those  other  interests,  given  by  the  will,  do  not  exhaust  the  entire 
property  in  the  money,  the  charge,  so  far  as  it  is  not  given  away, 
sinks,  for  the  benefit  of  those  to  whom  the  real  estate  is  devised, 

(1)  77  R  E.  56  (6  Hare.  145).        (4)  10  E.  R.  161  (16  Ves.  188). 

(2)  25  R.  E.  209  (2  Sim.  &  St.  323).     (6)  25  B,  R.  209  (2  Sim.  &  St.  323). 
{;<)  20  R.  R.  320  (4  Madd.  484). 


VOL.  cn.]  1853.    CH.    4  D.  M.  &  G.  765—767-  88X 

subject  to  the  charge.     That  I  apprehend  no  one  will  dispute.   But        in  re 
it  has  been  said  that  this  is  not  such  a  case,  because,  in  the  first      Tbusts. 
place,  the  real  estate  in  question  is  given  to  trustees,  in  trust, 
within  a  twelvemonth,  to  raise  by  sale  or  otherwise  2,000/.    A 
charge  not  directed  to  be  paid  out  of  income  cannot  well  be  raised 
but  "  by  sale  or  otherwise  ;  "  and  these  words  mean  no  more  than 
the  law  would  attribute  to  a  direction  to  raise  the  money  by  sale  or 
mortgage  or  to  raise  it  simply.     But  reliance  is  placed  upon  the 
words  **  after  raising ;  "  it  was  said  that  they  mean  something  more 
than  the  expression  ''subject  to."     It  is  plain,  however,  on  reason 
*and  principle  as  well  as  authority,  that  the  expression  means  no       [  ^766  ] 
more  than  a  gift  of  the  estate  subject  to  the  charge.     The  testator 
gives  this  real  estate  in  effect  subject  to  a  charge  of  2,000Z.,  half 
of  which  is  given  for  a  purpose  that  has  exhausted  that  half,  and 
the  other  half  for  the  benefit  of  a  lady  for  her  life  and  afterwards 
of  her  children.    That  lady  is  dead,  and  has  never  had  a  child.     It 
is  therefore  plain  that  the  devisee  of   the  estate  subject  to  the 
charge  is  entitled  to  the  benefit  of  the  moiety  of  the  2,000/.,  the 
particular  interest  created  by  the  will  in  that  moiety  having  ended. 
This  point,  however,  was  raised, — it  was  said  that  as  this  sum  might 
have  been,  and  as  it  is  contended  ought  to  have  been,  raised  in  the 
lifetime  of  the  devisees,  Simeon  and  Thomas,  it  is  to  be  taken  as 
having  been  so  raised,  and  is  therefore  personalty  in  the  devisees. 
Now,  perhaps,  a  sufficient  answer  is  afforded  to  this  suggestion  by 
the  circumstance  that  in  point  of  fact  no  sale  or  conversion  did 
take  place  till  after  the  deaths  of  the  devisees,  Simeon  and  Thomas, 
as  to  whom  alone  it  is  material  to  consider  the  question.    But 
although  it  is  probable  that  this  part  of  the  case  might  be  so 
disposed  of,  I  am  inclined  to  put  it  upon  more  general  ground.     I 
am  of  opinion,  making  the  supposition  most  beneficial  to  the  appel- 
lants, that  is,  supposing  the  money  to  have  been  raised  by  means 
of  a  sale  during  the  lives  of  Philip  and  Simeon  and  Thomas,  that 
it  was  the  right  of  any  person  interested  in  the  estate  (the  title 
of  Elizabeth  Cooper  being  removed  out  of  the  way)  to  have  it 
re-invested  in  real  estate,  to  give  it  the  actual  character  as  well 
as  the  assumed  character  of  realty.     Therefore,  if  Elizabeth  had 
died,  leaving  Philip,  leaving  Simeon  and  leaving  Thomas  surviving, 
it  would  liave  become  the  right  of  Philip  to  insist  (if  he  had  chosen) 
that  this  money  should  be  invested  in  real  estate,  which  character 
had  only  been  taken  from  it  at  the  outset  for  a  purpose  that  had 
partially  failed  of  effect  or  ended.     *In  every  possible  view  of  the      [  *"C7  ] 
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In  re        case  it  appears  that  this  must  be  treated  as  part  of  the  devised  real 
TBU8T8.      estate.    I  am  of  opinion  that  the  declaration  made  by  the  Vicb- 
Chancellor  is  right. 

The  Lord  Justice  Turner: 

As  my  learned  brother  and  the  Vicb-Chancellor  concur  it  is 
immaterial  for  me  to  express  any  opinion.  I  think  it  right,  however, 
to  state  that  without  dissenting  from  them  I  do  not  feel  so  confi- 
dent an  opinion  upon  the  case  as  my  learned  brother  has  expressed. 
I  incline  to  his  opinion,  but  more  upon  the  first  point  than  upon 
the  second.  As  to  the  first  point,  the  intention  of  the  testator  was 
that  the  money  should  be  raised  in  order  that  it  might  be  applied 
for  the  purposes  which  he  has  stat-ed,  and  for  those  purposes  only. 
If  the  purposes  failed,  the  testator  did  not  intend  that  the  money 
should  be  raised  at  all  (l).  If  both  the  testator's  daughters  had 
died  in  his  lifetime  without  issue  the  trustees  could  not  have  raised 
the  fund.  These  considerations  seem  to  me  to  show,  that  notwith- 
standing the  expression  "  after  raising  "  the  testator's  intention  was 
not  to  give  the  estate,  less  2,000/.,  but  to  give  it,  subject  to  the 
raising  of  the  2,000/.,  if  it  should  be  necessary  to  raise  it.  That 
this  is  not  an  exception  out  of  the  devise,  but  a  mere  charge,  to 
which  the  property  devised  is  subjected.  As  to  the  second  point,  I 
confess  that  I  feel  more  doubt,  and  it  not  being  necessary  for  me 
to  do  so,  I  give  no  final  opinion  upon  it.  I  am  not  satisfied,  how- 
ever, that  the  cases  cited  on  the  part  of  the  appellant  apply  to  a 
case  like  the  present.  In  those  cases  the  due  and  ordinary  execu- 
tion of  the  trust  involved  the  conversion ;  but  in  such  a  case  as 
this,  of  a  mere  charge,  the  conversion  might  or  might  not  take 
place  according  to  circumstances.  The  devisees,  for  instance,  might 
[  *708  1  i)ay  the  charge.  Again,  I  am  not  satisfied  "^that  in  the  case  of  a 
mere  charge  the  principle  of  Wright  v.  Rose  may  not  well  apply,  or 
that  the  question  at  what  period  the  conversion  took  place  may  not 
be  material.  If  the  charge  had  never  been  required  to  be  raised 
there  could  have  been  no  conversion.  Is  there  then  to  be  conver- 
sion before  the  charge  is  required  to  be  raised,  and  is  raised?  If 
not,  the  conversion  in  this  case  having  taken  place  at  the  time 
when  PhiUp  was  absolute  owner,  whatever  question  there  may  be, 
whether  the  2,000/.  was  the  real  or  personal  estate  of  Philip,  there 

(1)  The  will  expressly  directed  that  fuct  impossible  to  ascertain  whether  or 

the  money  should  be  raised  within  a  not  the  purposes  wouid  require  the 

year  after  the  testator's   decease,  at  application  of  the  money  thus  raised, 

which  time  it  might  be  and  was  in  — O.  A.  S. 
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can  be  no  question  as  to  whether  it  was  real  or  personal  estate  of 
Simeon  and  Thomas.  Looking  at  the  case  in  these  points  of  view, 
I  do  not  venture  to  differ  from  the  opinions  of  my  learned  brother 
and  the  Vice-Ghancbllob  upon  this  point,  although,  as  I  have 
already  stated,  I  give  no  final  opinion  upon  it. 

Appeal  dismissed  with  costs. 


In  re 
Coopers 
Tbusts. 


MAITLANDS'   CASE  (1). 

(4  D.  M.  ft  G.  760—781 ;  S.  (\  23  L.  J.  Oh.  140 ;  2  Eq.  R.  53 ;  22  L.  T.  0.  S.  202.) 

Members  of  a  voluntaiy  association  (such  as  the  committee  of  a 
provisionally  registered  Company)  may  i-etire  by  sending  notice  at  any  time. 
Such  notice  is  complete  without  acceptance  unless  any  special  conditions 
are  imposed  by  the  constitution  of  the  association  upon  members  desiiiug 
to  retire  from  the  association. 

Members  of  a  voluntary  association  are  not  resjionsible  for  the  misappli- 
cation of  money  belonging  to  the  association  unless  they  have  personally 
participated  in  some  act  to  which  the  misapplication  was  directly 
attributable. 

This  was  a  motion  on  the  part  of  Ebenezer  Fuller  Maitland  and 
Thomas  Fuller  Maitland,  which  came  before  their  Lordships  in  the 
first  instance,  and  sought  to  discharge  the  certificate  of  the  Master, 
by  which  he  had  discharged  them  jointly  and  severally  with  the 
other  members  of  the  managing  committee  of  the  Gloucester, 
Aberystwith,  and  South  Wales  Railway  Company,  as  to  Ebenezer 
Fuller  Maitland,  with  the  sum  of  40,878/.  11».  Sd.;  and  as  to 
Thomas  Fuller  Maitland,  with  the  sum  of  24,046/.  ISs,  Sd.  The 
motion  asked  a  declaration  of  the  Court  that  Messrs.  Maitland 
ought  not  to  be  charged  with  these  sums. 

The  Company  was  projected  in  the  month  of  May,  1845,  and 
was  provisionally  registered  ^on  the  26th  of  that  month,  and  a 
managing  committee  was  soon  afterwards  appointed. 

The  case  as  to  E.  F.  Maitland  stood  thus  :  He  became  a  member 
of  the  managing  committee  on  the  Slst  of  July,  1845.  At  a  meeting 
of  the  committee,  held  on  that  day  at  which  he  was  present,  it  was 
resolved:  That~all  monies,  cheques  or  bills  should  be  received  only 
by  the  chairman  of  the  managing  committee  or  secretary,  ateid 
should  be  deposited  with  the  bankers  on  the  same  day.  That  no 
payment  above  10/.  should  be  made  unless  by  cheque,  to  be  signed 
by  three  of  the  directors  and  countersigned  by  the  secretary,  and 
that  the  board  of  ^directors  alone  should  Lave  power  to  appoint 
the  secretary  and  other  officers  of  the  Company;  and  (the  share 
(1)  Finch  V.  Oahe  [1896]  1  Ch.  409,  6j  L.  J.  Ch.  324,  73  L.  T.  716. 


1853. 

Xov.  17,  19. 

Dec.  22. 

Knioht 

TUKNEU, 
L.JJ. 

[769] 


[  ♦770  ] 
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MAiTLiiNDs*  list  being  closed)  that  certain  gentlemen,  amongst  whom  was  Mr. 
E.  F.  Maitland,  should  form  an  allotment  committee.  At  another 
meeting  of  the  managing  committee,  held  on  the  7th  of  August, 
1845,  at  which  Mr.  E.  F.  Maitland  was  also  present,  it  was  further 
resolved  as  follows  :  *'  That  all  cheques  or  drafts  on  the  respective 
bankers  of  the  Company  shall  be  signed  by  three  of  the  following 
gentlemen,  who  constitute  the  acting  committee  of  management." 
Then  followed  the  names  of  five  or  six  gentlemen,  and  amongst 
them  the  name  of  Mr.  Ebenezer  Fuller  Maitland. 

An  account  was  opened  in  the  name  of  the  Company  with  Messrs. 
Glyn  &  Co.  the  bankers,  and  a  copy  of  the  last-mentioned  resolu- 
tion, with  the  signatures  of  the  several  members  of  the  managing 
committee,  including  the  signature  of  Mr.  E.  F.  Maitland,  was 
forwarded  to  them.  The  shares  were  allotted  by  the  allotment  com- 
mittee, and  letters  of  allotment  were  issued  to  the  subscribers,  which 
were  signed  by  the  secretary,  and  were  in  terms  requiring  each 
allottee  to  pay  a  deposit  of  1/.  Is.  6d.  to  the  bankers  on  each  share. 

Many  of  the  subscribers  paid  their  deposits  into  the  Bank,  and 
most  of  those  who  so  paid  the  deposit  also  executed  the  Parlia- 
mentary contract  and  subscribers'  agreement. 

The  subscribers'  agreement  provided,  that  the  persons  at  any 
time  constituting  the  managing  committee,  or  a  majority  of  them, 
at  any  meeting,  to  consist  of  not  less  than  three,  should  have  full 
power  and  authority  upon  the  following  matters  and  things,  that 
[  *77i  ]  was  to  say,  to  add  *to  or  diminish  their  number,  to  bind  all  members 
of  the  Company,  whether  present  or  absent,  to  fill  up  from  time  to 
time  any  vacancies  that  might  occur  in  their  number  by  death  or 
resignation  of  any  of  the  members  of  the  provisional  committee,  or 
directors  or  committee  of  management,  to  make  all  such  bye-laws 
and  regulations,  orders,  resolutions  and  directions  as  they  lawfully 
could  or  might  for  their  own  government,  and  for  the  government 
and  regulation  of  the  meetings  of  the  members  of  the  Company, 
and  for  the  government  of  all  and  every  their  officers  and  servants 
respectively  as  the  case  might  be. 

On  the  22nd  of  August,  1845,  Mr.  E.  F.  Maitland,  being  dis- 
satisfied with  a  system  which  had  been  adopted  by  the  committee 
of  signing  blank  cheques,  wrote  to  the  then  chairman  of  the  Com- 
pany as  follows :  ''  I  feel  myself  quite  unable  to  attend  to  the 
duties  incumbent  on  a  provisional  director,  and  therefore  wish  to 
withdraw,  which  I  now  do  hereby."  And  he  also  on  the  same  day 
wrote  a  private  letter  to  the  chairman,  in  which,  after  referring  to 
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the  subject  of  the  mode  of  drawing  cheques,  he  stated  his  intention    Maitlakdb* 
to  retire  from  the  concern. 

On  the  24th  of  August,  1845,  he  also  wrote  to  the  secretary  thus : 
"  Having  found  it  necessary  to  resign  my  position  of  a  provisional 
director,  I  have  done  so  in  a  letter  to  the  chairman,  and  I  beg, 
therefore,  that  my  name  may  be  omitted  from  any  further  prospectus 
of  the  Company." 

On  the  26th  of  August  the  chairman  wrote  the  following  letter  to 
E.  F.  Maitland :  "  It  is  my  duty  to  lay  your  resignation  before  the 
board,  and  of  course  I  must  do  so  ;  but  I  cannot  help  saying,  that 
I  do  so  most  unwillingly ;  and  that  it  would  give  me  great  pleasure 
if  you  would  reconsider  it." 

On  the  28th  of  August,  the  solicitors  also  wrote  to  him  as  follows :  [  772  ] 
*'  I  beg  to  suggest  with  deference  the  following  plan,  namely,  that 
you  continue  on  the  direction ;  that  your  son  also  become  a  director 
who  would  perhaps  attend  the  meetings,  so  as  to  render  your 
presence  not  necessary  excepting  on  particular  occasions."  The 
chairman  also  wrote  to  Mr.  E.  F.  Maitland  on  the  28th  of  August, 
in  these  terms :  "  It  has  been  decided  by  the  board,  that  a  place 
shall  be  kept  open  in  the  direction  for  your  son." 

On  the  3rd  of  September,  Mr.  E.  F.  Maitland  again  wrote  to  the 
chairman  thus :  **  Neither  my  health  nor  my  habits  will  permit 
me  to  do  so ;  but  feeling  a  deep  interest  in  the  railway,  I  cannot 
refrain  from  stating,  that  I  consider  it  essential  to  its  success, 
that  some  alterations  which  I  will  suggest  be  made ;  I  think  the 
title  should  be  altered,  as  that  part  of  the  line  between  Gloucester 
and  Hereford  must,  I  fear,  be  given  up.  Why  not  call  it  in  the 
next  announcement  the  Aberystwith  and  Welsh  Central  Bailway?" 
After  the  22nd  of  August,  1845,  Mr.  E.  F.  Maitland  never  acted 
as.  a  member  of  the  managing  committee  nor  attended  any  of  its 
meetings. 

Thewhole  amount  of  the  monies  paid  into  the  Bank  to  the  account 
of  the  Company  was  40,878/.  lis.  9d. ;  but  the  amount  paid  in  for 
deposits  up  to  the  22nd  of  August,  was  only  85,869/.  2«.  6d.  Of 
this  latter  amount,  there  had  been  drawn  out  up  to  the  22nd  August, 
2,2282.  9««  Od.,  so  that  the  balance  at  the  bankers  to  the  Company's 
credit  upon  the  22nd  of  August,  was  88,145/.  18a.  6d,  The  Master 
being  of  opinion,  that  Mr.  E.  F.  Maitland  had  not  established  that 
he  retired  from  the  managing  committee  upon  the  22nd  of  August, 
♦charged  him  with  the  40,878/.  11a.  9d.,  the  whole  amount  of  the  [  •773  ] 
monies  paid  into  the  Bank. 
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maitlands*  As  to  Mr.  Thomas  Fuller  Maitland  the  case  stood  thus :  He  was 
elected  a  member  of  the  managing  committee  on  the  6th  of  Sep- 
tember, 1845 ;  and  took  his  seat  at  the  board  for  the  first  time  on 
the  11th  of  that  month;  his  signature  was  afterwards,  at  what 
exact  date  did  not  appear,  sent  to  the  bankers.  The  balance  at  the 
bankers  to  the  credit  of  the  Company  on  the  11th  of  September, 
was  24,0462.  ISs.  8d.,  and  the  Master  had  charged  T.  F.  Maitland 
with  that  sum. 

In  the  proceedings  before  the  Master  it  appeared,  that  part  of  the 
Company's  monies  at  the  bankers,  were  drawn  out  and  applied  in 
the  purchase  of  shares  in  the  Company,  and  it  was  sought  to  charge 
both  Mr.  E.  F.  Maitland  and  Mr.  T.  F.  Maitland  with  the  monies 
so  drawn  out  and  applied. 

Mr.  Wigram,  Mr.  Roach  and  Mr.  BoviU,  in  support  of  the 
appeal,  [cited  Benson  v.  Heathorn{l),  Fenn's  case  (2),  and  other 
cases  under  the  old  law  relating  to  Joint-stock  Companies]. 

Mr.  Daniel  and  Mr.  Heiherington  for  the  oflBcial  manager : 

The  fact  of  the  appellants  having  authorized  the  cheques  to  be 

r  *774  1       drawn,  renders  them  as  liable  as  if  they  *had  drawn  the  cheques. 

Nothing  in  the  subscribers'  agreement  authorized  the  delegation  of 

the  authority.     The  rule  was  one  of  the  managing  committee  only. 

(They  referred  to  Wdstab  v.  Spottiswoode  (3),  Wontnerv.  Sltairp  (4), 

Garwood  v.  Ede  (5).) 

Mr.  Wigranif  in  reply. 

The  Lord  Justice  Knight  Bruce  : 

Dec.  22^  ^^  dealing  with  this  matter,  I  will  commence,  by  supposing 

a  case,  of  which  the  view  that  I  take  must  of  necessity  influence 
to  some  extent,  at  least,  my  voice  on  the  controversy  before  the 
Court.    - 

An  account  is  opened  with  a  banking-house  by  an  association, 
formed  of  a  great  body  of  persons,  united  for  the  purpose  of  an 
adventure  or  undertaking,  or  by  persons  duly  acting,  in  that  respect, 
on  behalf  and  by  the  authority  of  the  association.  The  account  is 
opened  and  kept  in  the  name  of  the  association,  of  which  associa- 
tion, however,  it  is  one  of  the  laws,  that  its  affairs  shall  be  managed 

(1)  57  E.  B.  351  (1  Y,  &  C.  C.  C,  326).    (4)  72  R  R.  633  (4  C.  B.  404). 

(2)  Ante,  p.  138.  (5)  74  B.  B.  658  (1  Ex.  264). 

(3)  71  B.  E.  740  (15  M.  &  W.  501). 


VOL.  cn.]         1858.    CH.    4  D.  M.  &  G.  774—776.  887 

by  five  delegates,  deputies,  or  agents,  selected  from  the  whole  body,   Haitlands' 
and  that  cheques  upon  the  banking-house  may  be  drawn  by  any 
three  of  the  five,  but  not  otherwise,  that  is  to  say,  each  cheque  to 
have  three  signatures,  and  the  signatures  to  be  those  of  some  three 
of  the  five. 

Can  it  be  said,  that  on  the  undertaking  or  adventure  proving 
unsuccessful  and  the  consequent  liquidation  of  its  affairs,  the  five 
are,  or  any  one  of  them  is,  more  or  otherwise  chargeable  with  any 
sum  standing  or  that  ever  stood  to  the  credit  of  the  account  at  the 
banking-house,  *than  any  other  member  of  the  association?  I  [  *«75  ] 
apprehend  not.  For  any  cheque  drawn,  those  who  drew  it  or 
personally  participated  in  the  transaction  of  drawing  it,  may  be 
liable  to  account.  That  is  a  different  matter.  So,  for  any  other 
dealing  with  the  banking-house,  those  who  authorized  or  personally 
participated  in  it  may  be  responsible.  That,  too,  is  a  different 
matter.  So,  likewise,  is  responsibility  created  by  gross  negligence 
or  any  other  improper  conduct. 

A  question,  however,  in  the  present  instance  arises,  whether  the 
resolution  of  the  managing  committee  of  the  association,  whose 
affairs  are  before  us,  that  the  banking-house  should  pay  cheques 
drawn  by  any  three  of  the  committee,  and  countersigned  by  the 
secretary,  was  a  proper  one,  was  one  in  its  nature  binding  on  the 
entire  association.  It  has  been,  in  effect,  conceded  as  undeniable 
that  such  a  course  was  in  conformity  with  the  ordinary  and  usual 
course  and  practice  in  all  similar  cases,  and  we  may,  I  think, 
reasonably  hold,  having  regard  to  the  terms  of  the  subscribers' 
agreement,  that  this  resolution  was  within  the  general  powers  of  the 
committee  and  bound  the  association.  It  seems,  too,  that  so  the 
matter  was  argued  on  each  side  before  the  Master,  as  well  as  treated 
by  the  Master  himself.  If  thus  far  I  am  correct,  it  may  not  be 
important  to  consider  whether  the  resignation  or  retirement  of  Mr. 
Maitland,  the  elder,  was  complete  and  effectual  or  not.  I  am  of 
6pinioH,-however,  that  it  was  not  provisional  nor  conditional,  was 
authorized  by  the  terms  of  the  constitution  of  the  association  in 
question,  and  was  complete  and  effectual ;  whether  accepted  or  not 
accepted  by  any  other  person  or  body  of  persons,  inasmuch  as  it 
was  duly  communicated  to  the  persons  to  whom,  and  in  the  time 
and  manner  in  which  it  was  necessary  or  right  that  it  should  be 
communicated ;  nor  can  it,  in  my  opinion,  be  truly  alleged  *upon  [  •776  ] 
the  evidence  that  it  was  recalled.  I  am  satisfied,  on  the  whole, 
that  from  the  22nd  of  August,  1845,  Mr.  Maitland,  the  elder,  did 

26—2 
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Maitlauds*    wholly,  for  every  purpose  and  in  every  sense,  cease  to  be  a  member 
^^^       of  the  committee  of  management. 

There  is,  as  to  him,  a  further  question,  whether  he  ought  upon 
the  present  evidence  to  be  considered  as  having  directed,  authorized 
or  been  directly  or  indirectly  privy  to,  the  withdrawing,  or  the 
application  of  the  whole  or  any  part  of  the  16,000/.  and  a  fraction 
applied  for  the  purpose  of  an  operation,  called  by  professors,  as  3/r. 
Wigram  tells  us,  '*  rigging  the  market."  And  I  am  of  opinion  that 
he  ought  not.  A  conclusion  at  which  I  have  arrived  not  without 
giving  full  attention  to  the  statements  on  oath  made  by  Mr.  George 
Price  Hill,  by  the  secretary,  and  by  Mr.  Maitland,  the  elder, 
respectively.  On  the  whole,  therefore,  though  with  unaffected 
respect  for  the  judgment  from  which  I  am  differing,  my  conclusion 
is,  that  a  case  has  not  been  shown  for  charging  or  debiting  Mr. 
Maitland,  senior,  with  any  sum  or  amount  whatever,  unless. possibly 
some  part  or  the  whole  of  the  amount  drawn  out  of  the  banking- 
house  before  the  28rd  of  August,  1845 ;  a  point  which  must  be  open 
to  investigation  before  the  Master,  as  must  the  consideration  of  any 
further  evidence,  if  any  shall  be  adduced,  as  to  the  16,097/. 

My  opinion,  likewise,  upon  the  present  materials,  with  regard  to 
Mr.  Maitland,  junior,  is,  that  a  case  for  charging  him  is  not 
established;  but  it  is  possible  that,  as  to  such  or  some  of  such 
cheques  and  dealings,  as  were  drawn  and  took  place  after  he  became 
a  director  or  member  of  the  committee,  he  ought  to  be  charged.  Mr. 
Tinney  will  of  course  consider  this,  if  asked  to  do  so.  And  our 
^777  ]  order  discharging  the  two  debits  in  dispute  *ought,  I  think,  to  be 
expressly  without  prejudice  to  any  case  that  in  either  of  the  respects 
that  I  have  mentioned  may  be  made  against  both  or  either  of  the 
appellants  before  the  very  able  and  learned  Master,  whose  view  of 
the  materials  now  before  us  I  have  not  found  myself  able  to  take.   • 

The  Lord  Justice  Turneb  : 

There  are  two  points  which  call  for.  our  decision  in  this  case : 
first,  whether  these  parties  ought  to  have  been  charged  with  the 
sums  in  question  ;  and  secondly,  whether  the  Master  is  right  in  the 
conclusion  at  which  he  has  arrived,  that  E.  F.  Maitland  has  not 
proved  his  retirement  from  the  committee  of  management,  upon  the 
22nd  of  August,  1845.  The  first  of  these  points  applies  to  both  Ihe 
parties,  the  latter  to  E.  F.  Maitland  only,  and  I  propose  therefore, 
first,  to  consider  the  question  of  charge. 

It  does  not  appear  in  this  case  that  either  of  the  parties  ever 
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received  from  the  bankers  any  part  of  the  monies  with  which    MArrLA>D«' 

Case 
he  is  charged,  and  if,  therefore,  the  charge  against  either  party  is  to 

be  maintained,  it  must  be  upon  the  ground  that  he  is  accountable 

f6r  all  monies  paid  into  the  Bank,  whilst  he  was  a  member  of  the 

managing  committee,  and  it  is,  indeed,  u;)3n  this  principle   the 

Master  has  proceeded.    The  question  therefore  involves,  to  a  great 

extent,  the  liabilities  of  directors  and  managers  of  Joint-stock 

Companies,  and  it  is  important  that  we  should  state  clearly  the 

grounds  of  our  opinion  ui)on  it.     The  liability  of  trustees  and 

directors  and  managers  of  Joint-stock  Companies,  standing  in  the 

position  of  trustees,  must,  as  I  apprehend,  in  all  cases,  depend  upon 

the  nature  and  constitution  of  the  trust  under  which  they  act. 

If  they  have  undertaken  the  trust  upon  any  special  terms  or 

conditions,  those  terms  *or  conditions  must  be  attended  to  in  deter-      [  ^778  ] 

mining  any  question  upon  their  liability.    Before,  therefore,  these 

parties  can  be  charged  it  must  be  considered  what  was  the  nature 

and  constitution  of  the  trust,  which  they  and  the  other  members  of 

the  committee  of  management  of  this  Company  undertook.    Up  to 

the  time  of  the  deposits  being  paid  there  was  no  trust  fund.    When 

the  deposits  came  in,  they  came  in  upon  the  terms  of  the  subscribers' 

agreement,  which  the  allottees  executed  or  were  bound  to  execute. 

It  is  to  the  subscribers'  agreement,  therefore,  we  must  look  for  the 

terms  on  which  this  trust  was  constituted.    By  that  agreement 

power  was  given  to  the  majority  of  the  managing  committee  at  any 

meeting  to  bind  all  the  members  of  the  Company,  and  to  make 

bye-laws.     (His  Lordship  read  the  clause.) 

These  parties,  therefore,  must  be  considered  to  have  accepted  the 

trust  upon  the  terms  of  their  being  invested  with  those  powers.    Was 

it  then  beyond  their  power  to  order  that  the  cheques  of  any  three  of 

them  upon  the  bankers  should  be  paid  ?    I  think  it  was  not.    The 

words  of  the  agreement  are  sufficiently  comprehensive  to  give  that 

power,  and  the  nature  of  the  undertaking  rendered  it  necessary  for 

them  to  exercise  it.    How  could  the  affairs  of  these  large  Companies 

be  carried  on  if  every  cheque  drawn  upon  the  bankers  was  required 

to  be  signed  by  every  member  of  the  managing  committee  ?    That 

such  a  power  might  be  created  for  a  fraudulent  purpose,  and  that  if 

it  was  80  created  and  exercised,  all  parties  implicated  in  the  fraud 

would  be  made  liable,  there  can  be  no  doubt ;  but  in  this  case  there 

is  no  suggestion  of  fraud,  and,  on  the  contrary,  it  was  fairly 

admitted  that  it  was  usual  in  these  Companies  to  authorize  three  of 

the  directors  to  draw  upon  the  bankers. 
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Maitlands'  It  being  then  in  the  power  of  the  committee  of  management  *to 
r  ♦--(IT  make  a  regulation,  that  any  three  of  them  might  draw  upon  the 
bankers,  this  regulation  when  made  by  them  became  part  of  the 
terms  on  which  they  accepted  the  trust;  and  the  shareholders, 
therefore,  stand  in  this  position,  that  they  have  appointed  six 
trustees,  with  power  to  any  three  of  them  to  deal  with  the  trust 
funds.  Can  they  then  charge  any  trustee  without  proof  of  the 
funds  having  actually  come  into  his  hands?  I  think  not.  It  is 
like  the  case  of  executors,  where  one  cannot  be  charged  with  the 
receipts  of  the  other,  because  the  law  gives  to  each  the  power  to 
receive. 

It  was  said,  and  I  was  at  the  time  much  struck  with  the  argument, 
that  the  drawing  of  the  money  from  the  Bank  must  have  been  the 
act  of  some  of  the  managing  committee ;  and  that  it  was  the  act  of 
some  by  the  authority  of  all ;  and  there  is  no  doubt,  that  any 
trustee  who,  without  the  sanction  and  concurrence  of  his  cestui  que 
trust,  permits  trust  funds  to  come  into  the  hands  of  bis  co-trustee, 
must  be  answerable  for  those  funds ;  he  cannot  delegate  to  another 
the  trust  which  is  reposed  in  himself.  But  it  is  not  less  clear,  that 
if  the  cestui  que  trust  has  authorized  the  funds  to  be  paid  over  to 
or  dealt  with  by  the  co-trustee,  he  cannot  afterwards  charge  the 
trustee  who  has  permitted  the  funds  to  be  so  dealt  with  upon  the 
faith  of  that  authority ;  and  that  is  the  case  here,  for  the  subscribers 
to  this  Company  gave  power  to  the  trustees  to  make  the  regulation 
enabling  any  three  of  them  to  draw  upon  the  bankers,  and  must 
therefore,  be  bound  by  it. 

Again,  it  was  said,  that  this  regulation  was  made  before  the 
subscribers'  agreement  existed ;  but  Burely  it  was  not  necessary  for 
the  managing  committee,  having  made  the  regulation,  to  re-affirm 
it  in  terms,  after  the  agreement  was  signed  ;  it  was  sufficient  that 
•  *78o  ]  they  acted  *upon  it.  The  conclusion,  therefore,  at  which  I  have 
arrived  at  this  part  of  the  case  is,  that  upon  the  facts  as  they 
stand,  these  parties  ought  not  to  have  been  charged  with  the  sums 
in  question. 

The  remaining  question  is,  whether  E.  F.  Maitland  has  sufficiently 
proved  his  retirement  from  the  committee  of  management  upon  the 
22nd  of  August,  1845.  I  am  of  opinion  that^he  has ;  but  the  deed 
prescribes  no  form  of  retirement.  It  is  clear  upon  the  evidence, 
that  E.  F.  Maitland  never  did  act  after  the  22nd  of  August,  and 
that  on  that  day  he  communicated  to  the  chairman  of  the  Company, 
that  he  was  unwilling  to  act.    It  was  said,  that  this  communication 
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was  not  laid  before  the  board.    I  am  by  no  means  satisfied  that   maitlands* 
this  step  was  necessary  for  E.  F.  Maitland's  complete  retirement ;        ^^'^^' 
but  assuming  it  to  have  been  so,  I  am  of  opinion,  that  the  evidence 
before  us  is  sufiScient  to  show  that  the  communication  was  laid 
before  the  board. 

It  was  also  said,  that  E.  F.  Maitland,  in  order  to  his  complete 
retirement,  should  have  withdrawn  his  name  from  the  bankers  ;  but 
he  could  not  draw  without  the  concurrence  of  the  other  members  of 
the  managing  committee  or  some  of  them,  and  I  think  that  the 
duty  of  communicating  to  the  bankers,  that  he  had  ceased  to  have 
authority  to  draw,  rested  with  them  as  having  charge  of  the 
Company's  funds,  and  not  with  him. 

The  order,  therefore,  will  be,  to  declare  that  E.  F.  Maitland  and 
T.  F.  Maitland,  respectively,  ought  not,  upon  the  evidence  before  us, 
to  be  charged  with  the  sums  of  40,878/.  lU.  9d.  and  24,046/.  ISs.  6d., 
with  which  they  respectively  stand  charged  by  the  Master;  and 
that  E.  F.  Maitland  ceased  to  be  a  member  of  the  managing  com- 
mittee of  the  Company  upon  the  22nd  August,  1845 ;  *but  this  is  [  *78i  ] 
to  be  without  prejudice  to  any  case  that  may  be  made  against  them, 
or  either  of  them  before  the  Master,  upon  any  additional  evidence 
which  may  be  adduced  before  him. 


HALL  V.   EOBERTSON  (1). 

(4  D.  M.  &  G.  481—487  ;  S.  0.  23  L.  J.  Ch.  241 ;  18  Jur.  635 ;  2  Eq.  E.  15.) 

A  testator  by  a  codicil  to  his  will  gaye  5,000Z.  to  be  invested  in  the  names 
of  trustees  for  the  benefit  of  a  tenant  for  life,  and,  at  his  death,  the  principal 
to  his  son  and  unmarried  daughters  as  he  might  by  will  direct,  and,  failing 
such  direction,  to  them  equally :  Held,  that  ''  unmarried  daughters  '*  meant 
those  who  were  unmarried  at  the  date  of  the  codicil. 

This  was  an  appeal  from  the  decision  of  Vice-Chancellor  Stuart. 
The  question  turned  upon  the  construction  of  a  codicil  to  the  will  of 
Mr.  William  Gill  Paxton,  which  was  as  follows  : 

"  I  give  to  Reverend  George  Dinely  Goodyar  five  thousand  pounds, 
to  be  invested  in  the  names  of  my  trustees  for  his  benefit  during 
life,  and  at  his  death  the  principal  to  his  son  and  unmarried 
daughters  as  he  may  by  will  direct,  and  failing  such  direction,  to 
them  equally." 

The  residue  was  given  in  the  same  way,  except,  that  as  to  the 
residue,  the  testamentary  power  conferred  on  Mr.  Goodyar  was 
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(1)  Amyot  V.  DwarrU  [1904]  A  C.  268,  73  L.  J.  P.  C.  40,  90  L.  T.  102. 
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Hall  general  and  absolute.  But  it  was  only  with  the  legacy  of  5,000/. 
BoBEKTsoN.    *^**  *^®  question  arose. 

The  facts  were  that  Mr.  Goodyar  the  legatee  died  in  the  testator's 
lifetime,  after  the  date  of  the  codicil.  He  was  a  widower  when  the 
codicil  was  made,  and  had,  at  that  time,  a  son  and  four  daughters, 
and  no  other  child  living.  All  five  survived  the  testator.  Of  the 
daughters,  one  and  only  one  had  been  married  at  the  time  when 
the  codicil  was  made.  Her  husband  was  then  living,  and  was  so 
when  the  testator  died.  Another  daughter  married  after  the  codicil, 
but  in  her  father's  lifetime  She  was,  however,  a  widow  at  his 
decease,  and  so  continued  at  the  decease  of  the  testator.  Another 
L  *7S2 1  daughter  married  *also  in  her  father's  lifetime.  Her  husband 
was  still  living.  The  remaining  daughter  had  not  married.  Mr. 
Goodyar  continued  a  widower  from  the  time  when  the  codicil  was 
made  to  his  death. 

Upon  the  petition  of  the  son  and  the  daughter  who  had  never 
married,  the  Yigb-Chancbllor  decided  that  they  were  entitled  to 
the  entire  trust  fund. 

The  daughter  who  was  a  widow  at  the  testator's  death,  and  the 
daughter  who  married  after  the  date  of  the  codicil,  and  whose  hus- 
band was  still  living,  with  her  husband,  appealed  from  the  decision. 

Mr,  Roupell  and  Mr.  Speed  for  the  widow  : 

This  is  a  gift  to  individuals  and  not  to  a  class :  Havergal  v. 
Hanison  (1) ;  as  is  manifest  from  the  use  of  the  word  "  son  "  in 
the  singular  number.  The  word  "unmarried"  means  having  no 
husband  at  the  testator's  death :  In  re  Norman's  Trust  (2). 

(They  also  referred  to  Maugham  v.  Vincent  {a),  Doe  v.  Raw- 
ding  (4).) 

Mr.  Leach,  for  the  daughter  who  married  after  the  date  of  the 
codicil  and  her  husband.     *     *     * 

Mr.  Bacon  and  Mr.  Bird  for  the  respondents : 

There  is  no  sufficiently  clear  intention  to  alter  the  rule  as  to  the 

time  at  which  the  codicil  is  held  to  speak.    On  the  contrary,  the 

most  probable  intention  to  ascribe  to  the  testator  is  one  to  provide 

I  •783  ]      only  for  daughters,  who,  at  *his  decease,  should  not  have  been 

already  provided  for  by  marriage. 

(1)  64  B.  R  13  (7  Beav.  49).        329). 

(2)  98  B.  B.  394  (3  D.  M.  &  G.  965).    (4)  21  B.  B.  345  (2  B.  &  Aid.  441). 

(3)  62  B.  B.  260  (9  L.  J.  (N.  S.)  Ch. 
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Mr.  Speedy  in  reply.  Hall 

t. 

ROBEBTSOK. 

The  Lord  Justice  Knight  Bruce,  after  reading  the  codicil,  said,  j\viv.  25. 
that  the  validity  of  the  bequest  was  not  in  dispute,  but  only  the 
construction  of  the  word  "  unmarried,"  which,  it  had  been  agreed, 
could  not  be  rejected.  Some  meaning  must  be  given  to  it.  The 
question  was,  what  ?  His  Lordship  then  stated  the  facts  as  to  the 
family  of  G.  D.  Goodyar,  and,  after  adverting  to  the  fact  that  Mr. 
Goodyar  was  a  widower  at  the  date  of  the  codicil,  and  remained  so 
to  his  death,  continued  as  follows  : 

This  last  fact,  however,  is  immaterial,  except  as  it  excludes  the 
possibility  of  any  claim  to  participation  in  the  legacy  being  without 
or  with  foundation  made  by  any  person  other  than  the  five  or  some 
of  the  five  children  whom  I  have  mentioned.  But  I  am  of  opinion 
that  if  Mr.  Goodyar  had  married  after  the  codicil,  and  had  at  his 
death  left  daughters  of  the  marriage  so  contracted,  those  daughters, 
though  surviving  and  unmarried  at  the  death  of  the  testator,  could 
not  successfully  have  claimed  any  part  of  the  5,0002.  The  codicil 
which  says  "  son  "  not  "  sons,"  read  with  a  knowledge  of  the  facts 
existing  when  it  was  made,  appears  to  me  to  render  that  conclusion 
inevitable.  What,  however,  did  the  testator  mean  by  the  expression 
"  unmarried  daughters  ?  "  The  Yice-Chancbllob  thought  that  in 
this  particular  instrument  the  expression  meant  daughters  never 
having  married.  The  point,  however,  whether  by  "unmarried 
daughters"  were  intended  the  daughters  unmarried  when  the 
codicil  was  made  (whether  marrying  or  not  marrying  afterwards), 
seems  to  have  been  scarcely  or  not  at  all  touched  *  before  his  Honour,  [  *784  ] 
who,  without  the  assistance  of  an  argument  upon  it,  decided, 
that  by  ''  unmarried  daughters "  were  intended  only  daughters 
unmarried  at  the  testator's  death,  or  unmarried  at  the  death  of  the 
survivor  of  him  and  Mr.  John  D.  Goodyar.  I  conceive,  however, 
that  by  the  term  "  unmarried"  as  used  in  the  codicil  before  us,  the 
testator  pointed  to  persons  unmarried  at  the  time  of  making  it. 
The  bequest,  as  I  have  said,  was  in  my  judgment  plainly  meant 
not  to  extend  beyond  John  D.  Goodyar  and  his  children  living 
when  it  was  made,  a  time  at  which  I  repeat  three  only  of  his  four 
daughters  were  unmarried. 

The  expression,  therefore,  was  sensible  and  proper,  and  not 
superfluous,  if  the  testator  meant  by  it  to  describe  a  state  of  things 
existing  when  he  used  it.  But,  if  he  so  meant,  is  his  language  in 
this  reispect  grammatical,  agreeable  to  idiom,  and  consistent  with 
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Hall  the  other  language  of  the  testamentary  dispositions  ?  I  apprehend 
UoBEKTsoN.  that  it  is.  And  if  I  am  further  asked,  whether  so  to  read  the 
codicil  is,  in  my  opinion,  to  ascribe  to  him  an  intention,  which  upon 
the  facts  known  to  us  is  more  reasonable  and  probable  than  any 
different  reading  would  attribute  to  him,  I  answer  that  also  affirma- 
tively. It  was  impossible  for  him  at  the  time  of  making  the  codicil 
to  know  whether  any  of  the  unmarried  daughters  would  marry  well 
or  ill  or  at  all,  or  to  be  ignorant  that  marriage  and  affluence  do  not 
always  accompany  each  other.  He  probably,  or  certainly,  knew  at 
that  time,  that  Mr.  Goodyar  had  then  a  son  and  four  daughters 
living,  and  that  of  the  daughters  one  and  only  one  was  at  that  time 
married,  as  to  whom  it  may  fairly  be  taken  to  have  been  the  testa- 
tor's opinion  that  she  did  not  require  or  ought  not  to  have  any 
testamentary  provision  from  him,  though  his  particular  reason  may 
not  be  apparent.  And  if  he  had  shown  with  sufficient  distinctness 
[  *785  ]  an  intention  that  ^'neither  of  her  sisters,  who  might  under  whatso- 
ever circumstances  happen  to  marry  between  the  date  of  the  codicil 
and  the  death  of  the  survivor  of  her  father  and  himself,  should 
participate  in  the  legacy,  the  intention  so  expressed  would  perhaps 
have  been  legal,  and  prevailed.  But  so  singular  an  intention 
(singular,  I  mean,  if  our  knowledge  is  as  full  as  it  ought  to  be) 
seems  to  me  neither  distinctly  nor  at  all  expressed  by  him. 

Upon  the  words  ''  to  them  equally  *'  I  do  not  lay  much  stress. 
They  are  certainly,  however,  not  favourable  to  Mr.  Bacon*s  con- 
tention. But  any  testamentary  appointment  or  apportionment  by 
Mr.  Goodyar,  had  he  survived  the  testator,  could  perhaps  only,  as 
to  daughters  or  any  daughter,  if  the  argument  of  Mr.  Bacon  is  well 
founded,  have  been  contingent  on  the  daughter  or  daughters  not 
marrying  in  Mr.  Goodyar*s  lifetime.  The  power,  however,  given  to 
him  might,  upon  the  contrary  theory,  have  been  very  convenient  and 
useful  in  the  case,  for  instance,  of  a  daughter  marrying  so  well  in  the 
vulgar  sense  of  the  expression  as  to  render  any  part  of  the  5,00(M.  a 
matter  of  indifference  to  her.  On  the  whole,  thinking,  as  I  have  said, 
that  the  testator  did  not  mean  to  exclude,  in  any  event,  any  one  of  the 
daughters  not  married  when  the  codicil  was  made,  I  must  hold  Mrs. 
Tylden  entitled  to  a  fourth,  but  no  more  than  a  fourth,  of  the  5,0001. 

The  Lobd  Justice  Turner: 

The  only  point  in  this  case  on  which  I  think  it  necessary  to  give 
any  opinion  is,  at  what  time  the  testator  intended  the  description 
of  unmarried  daughters  contained  in  the  codicil  to  apply.    If  he 
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intepded  It  to  apply  at  the  date  of  the  codicil,  it  is  the  duty  of  the        hall 

Court  to  carry  out  that  intention  ;  and,  in  that  case,  the  question,    j^Q^^^g^jj 

whether  the  daughter  who  had  married  and  become  a  widow  between 

the  date  of  the  codicil  and  the  death  of  "^the  testator,  was  an      [  'rse  ] 

unmarried  daughter  within  the  meaning  of  the  codicil,  does  not 

arise.    The  language  of  the  codicil  exactly  meets  the  circumstances 

as  they  stood  at  the  date  of  it ;  for  G.  D.  Goody ar  had  then  a  son, 

a  married  daughter  and  several  unmarried  daughters;  and  the 

description  ''unmarried  daughters,"  therefore,  well  applies  to  those 

who  were  unmarried,  in  contradistinction  from  the  one  who  was  at 

that  time  married. 

This,  however,  does  not  decide  the  question,  for  the  language  of 
the  codicil  might  have  been  intended  to  apply  to  circumstances  as 
they  should  stand  at  the  death  of  G.  D.  Goodyar,  or  of  the  testator. 
It  might  have  been  intended  to  mean  son,  and  such  of  the  daughters 
as  should  be  unmarried  at  either  of  those  periods.  We  must,  there- 
fore, look  farther  into  the  instrument  to  find  out,  if  we  can,  the 
testator's  intention ;  and  our  first  endeavour  must  be  to  discover 
what  was  then  immediately  present  to  the  testator's  mind.  He  has 
not,  I  think,  left  us  in  doubt  as  to  this;  for  he  has  mentioned 
G.  D.  Goodyar's  son,  and  it  is  clear  that  he  meant  the  son  then 
living,  no  other  son  could  take.  As  to  the  son,  therefore,  he  was 
referring  to  circumstances  then  existing ;  and  I  think  it  would  be  a 
strange  construction  of  an  entire  disposition  to  treat  the  testator  as 
in  one  part  of  it  referring  to  circumstances  then  present  and  exist- 
ing,^ and  in  another  part  to  circumstances  as  they  might  stand  at  a 
future  time.  Again,  this  testator  has  given  the  fund  to  the  son  and 
unmarried  daughters  of  G.  D.  Goodyar  as  he  shall  by  will  direct, 
and  if  all  his  daughters  happened  to  be  married  at  his  death,  the 
power  of  appointment  would  for  all  practical  purposes  be  gone, 
there  being  but  one  object  remaining — the  son.  Appointments, 
too,  in  favour  of  unmarried  daughters  would  fail,  if  they  happened 
to  be  married  at  the  death  of  G.  D.  Goodyar.  Could  such  have 
been  the  testator's  intention  ?  Then  failing  G.  D.  *Goodyar's  [  •js?  ] 
direction,  the  fund  is  to  go  equally.  Does  not  this  import  that  he 
contemplated  a  division  at  all  events  ?  But,  unless  the  construction 
is  made  to  refer  to  the  date  of  the  codicil,  there  might  evidently  be 
circumstances  in  which  there  could  be  no  division,  for  all  the 
daughters  might  become  married.  These  considerations  satisfy 
me  that  we  must  apply  the  construction  to  the  date  of  the  codicil, 
and  that  the  Yice-Chancellor's  decision  must  be  varied  accordingly. 
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[  *788  ] 


KHODES   V.   IBBETSON(l). 

(4  D.  M.  &  G.  787—794 ;  S.  C.  23  L.  J.  Ch.  459 ;  2  Eq.  R.  7a) 

In  a  contract  for  the  sale  of  leasehold  hereditaments,  it  was  agreed, 
.  that  the  vendor  should  produce  a  good  and  marketable  title  commencing 
from  the  freeholder,  but  that  no  title  should  be  called  for  prior  to  the  lease. 
In  the  course  of  the  investigation  of  the  title,  it  was  stated,  that  the  lease 
had  been  granted  in  pursuance  of  a  prior  contract,  the  benefit  of  which  had 
been  the  subject  of  a  security,  which  was  by  the  same  statement  repre- 
sented as  having  been  satisfied :  Held, 

1.  That  the  purchaser  was  entitled  to  investigate  the  dealings  with  the 
contract  prior  to  the  lease  being  granted. 

2.  That  stipulations  as  to  title  in  a  contract  between  a  vendor  and  a  ptir- 
chaser  are  to  be  construed  favourably  to  the  latter,  though  not  contained  in 
conditions  of  sale  exclusively  prepared  by  the  vendor. 

Mode  of  appealing  from  the  certificate  of  a  Judge*s  chief  clerk  made  in 
conformity  with  an  opinion  expressed  by  the  Judge. 

This  was  an  appeal  from  the  certificate  of  the  chief  clerk  of  the 
Master  of  the  Bolls,  on  a  question  of  title  in  a  specific  performance 
suit  instituted  by  a  vendor. 

The  contract  for  sale  was  dated  the  22nd  of  October,  1852,  and 
was  made  between  the  plaintiff  of  the  one  part  and  the  defendant  of 
the  other  part.    It  was  as  follows : 

"  First,  the  said  George  Rhodes,  for  himself,  his  executors  and 
administrators,  agrees  to  sell  and  dispose  of  his  whole  interest  in  an 
improved  ground  rent  for  the  whole  of  his  term  in  ten  houses  and 
piece  of  ground  (as  shown  in  plan),  situate  on  the  south  side  of 
Edward  Square,  Caledonian  Boad,  aforesaid,  numbered  one  to  ten 
inclusive,  *to  hold  to  the  said  Frederick  Ibbetson,  his  executors, 
administrators  and  assigns,  for  a  term  of  ninety  years  from  the 
25th  day  of  March,  1850,  at  the  yearly  rent  of  20/.,  subject  to 
underleases,  for  a  term  of  sixty  years  from  the  29th  day  of 
September  last,  at  the  net  annual  rent  of  102Z.  (apportioned  on  each 
house  and  the  aforesaid  piece  of  ground)  for  the  sum  of  1,8507., 
which  improved  ground  rents  amount  together  to  82Z.  per  annum, 
payable  as  from  the  29th  day  of  September  last,  and,  as  the  houses 
are  not  complete,  half  the  purchase  money  to  be  paid  on  executing 
this  present  agreement,  and  the  other  half  (being  676/.)  to  be  paid 
with  interest  at  the  rate  of  five  per  cent,  per  annum  in  the  propor- 
tion of  67/.  108.  for  and  as  each  of  the  said  ten  houses  is  completed, 
such  completion  to  be  certified  by  the  purchaser's  surveyor.  And 
the  said  George  Bhodes  to  produce  a  good  and  a  marketable  title  to 
the  premises  commencing  from  the  freeholder  at  his  own  expense  ; 

(1)  Dist.  Laivrie  v.  Lees  (1881)  7  App.  Cas.  19,  33,  51  L.  J.  Ch.  209,  21«,  46 
li.T.  210. 
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but  no  title,  or  evidence  of  title,  shall  be  required  to  be  produced  or  Bhodes 
authenticated  anterior  to  the  date  of  the  lease  granted  by  Daniel  ibbetsok. 
Sutton,  Esquire,  to  the  said  George  Rhodes.  And  the  said 
Frederick  Ibbetson  hereby  agrees  to  purchase  the  aforesaid  property 
for  the  said  sum  of  1,350!.,  upon  the  terms  and  conditions  as  afore- 
said, and  execute  an  assignment  from  the  said  George  Bhodes,  and 
other  necessary  parties  (if  any),  to  pay  him  the  costs  of  the  said 
George  Ibbetson;  and  such  assignment  to  be  prepared  by  the 
solicitor  of  the  said  Frederick  Ibbetson,  and  to  contain  all  usual 
covenants  and  clauses.  And  it  is  agreed  between  the  parties  that 
the  several  underleases  of  the  premises  and  counterparts  thereof 
shall  be  prepared  by  the  solicitor  of  the  said  George  Rhodes,  at 
the  expense  of  the  sub-lessee,  prior  to  the  execution  of  the  said 
assignment  to  the  said  Frederick  Ibbetson." 

The  vendor's  solicitor,   on  delivering  the  original  abstract  *of      [  *789  ] 
title,  sent  to  the  purchaser  a  letter  dated  the  22nd  of  February, 
1858,  which  referred  to  a  mortgage  of  an  agreement,  in  pursuance 
of  which  the  lease  had  been  granted.    He  stated  that  this  mortgage 
(which  was  not  noticed  in  the  abstract)  had  been  released. 

The  purchaser's  solicitor,  by  a  letter  dated  the  1st  of  March, 
1858,  applied  for  an  abstract  of  the  mortgage  and  release.  The 
vendor's  solicitor  thereupon  sent  an  abstract  of  the  release  of  the 
mortgage,  in  which  recitals  of  other  deeds  were  recited. 

On  the  application  of  the  purchaser  the  vendor's  solicitor  delivered 
without  prejudice  an  abstract  of  the  recited  deeds. 

Further  requisitions  being  then  made  and  resisted,  the  present 
suit  was  instituted,  and  was  upon  the  hearing  adjourned  to  cham- 
bers for  an  investigation  of  the  plaintiff's  *  title.-  On  the  22nd  of 
3^uly,  1858,  the  question  of  title  was  argued  before  the  Master 
OF  THE  Bolls,  who  decided  that  the  defendant  was  not  entitled  to 
require  any  further  abstract  of  title.    . 

The  matter  was  thereupon  referred  back  to  chambers,  and  the 
chief  clerk  on  the  7th  of  November,  1858,  made  his  certificate, 
which  was  approved  by  his  Honour  on  the  12th  of  November,  1858, 
certifying  that  a  good  title  was  shown  on  the  11th  of  April,  1858. 

On  the  17th  of  November  the  defendant's  solicitor  applied  by 
summons  to  the  Master  of  the  Bolls,  in  chambers,  to  vary  the 
certificate.    On  this  summons  the  following  order  was  made : 

"  Upon  the  application  of  the  defendant,  that  the  certificate  *of      [  *790  ] 
his  Honour's  chief  clerk  made  in  this  cause,  dated  the  7th  day  of 
November,  1858,  and  filed  on  the  12th  day  of  November,  1858,  might 
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Rhodes  be  discharged,  or  that  the  same,  so  far  as  it  found  that  a  good  title 
iBBKTsoN.  could  be  made  to  the  property  therein  mentioned  or  referred  to,  and 
that  the  11th  day  of  April,  1853,  was  the  time  at  which  it  was  shown 
that  such  good  title  could  be  made,  might  be  varied  by  finding  that  a 
good  title  to  the  said  property  cannot  be  made,  or  that  it  has  not 
been  shown  that  sach  good  title  can  be  made.  And  upon  hearing 
the  solicitors  for  the  said  defendant  and  for  the  plaintiff,  his  Honour 
did  not  think  fit  to  make  any  order  on  the  said  application." 

The  appeal  was  by  way  of  motion  that  the  certificate  of  the  chief 
clerk  of  the  Master  of  the  Bolls,  dated  the  7th  of  November,  1858, 
might  be  discharged,  or  that  the  same  so  far  as  it  found  that  a 
good  title  could  be  made  to  the  property  therein  mentioned  or 
referred  to,  and  that  the  11th  day  of  April,  1853,  was  the  time  at 
which  it  was  first  shown  that  such  good  title  could  be  made,  might 
be  varied  by  finding  that  a  good  title  to  the  said  property  could  not 
be  made,  or,  that  it  had  not  been  shown  that  such  good  title  could 
be  made,  and  that  the  order  of  the  Master  of  the  Bolls  dated  the 
17th  of  November,  1858,  whereby  his  Honour  declined  to  make  any 
order  on  the  defendant's  application  to  the  above  effect,  might  be 
reversed  or  varied. 

Mr.  RoundeU  Palmer  and  Mr.  Bagsliawe  for  the  motion : 

The  contract  entitles  the  purchaser  to  a  title  commencing  from 
the  freeholder.  As  there  were  dealings  with  the  equitable  term, 
before  the  legal  one  was  granted,  the  purchaser  is  entitled  to  have 
[  *79l  ]  a  full  abstract  of  all  the  *deeds  relating  to  the  equitable  title.  The 
subsequent  words  of  the  agreement  may  be  relied  upon  as  abridging 
this  right,  but  they  are  at  the  utmost  ambiguous,  and  must  be  con- 
strued favourably  to  a  purchaser  who  knew  nothing  about  the  state 
of  the  title.  Any  one  reading  the  contract  without  such  knowledge 
would  understand  it  as  merely  precluding  him  from  calling  for  the 
freehold  title.  In  Symonds  v.  James  (i),  one  of  your  Lordships  said, 
"If  a  vendor  means  to  exclude  a  purchaser  from  that  which  is 
matter  of  common  right,  he  is  bound  to  express  himself  in  terms 
the  most  clear  and  unambiguous.  And  if  there  be  any  chance  of 
reasonable  doubt,  or  reasonable  misapprehension  of  his  meaning,  I 
think  that  the  construction  must  be  that  which  is  rather  favourable 
to  the  purchaser  than  to  the  vendor." 

Mr.  Lloyd  and  Mr.  Billon  for  the  plaintiff : 

The  word  "  lease  "  means  a  legal  lease.     There  is  no  such  thing 
(1)  57  E.  B.  p.  431  (I  Y.  &  C.  C.  C.  p.  490). 
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as  an  equitable  lease,  and  the  contract  is  express,  that  no  title  prior  Rhodes 
to  the  lease  is  to  be  called  for.  The  argoment  on  the  other  side  ibbetson. 
must  go  to  the  extent  of  striking  these  words  out  of  the  agreement. 
The  same  rules  of  construction  are  not  to  be  applied  to  a  contract 
between  vendor  and  purchaser,  which  must  have  been  settled  on 
behalf  of  both,  as  may  be  applicable  to  conditions  of  sale  which  are 
prepared  by  the  vendor  alone. 

The  Lord  Justice  Kkioht  Bruce  : 

This  is  a  question  upon  the  construction  of  a  clause  in  a  contract 
for  the  sale  of  ground  rents  which  is  thus :  (His  Lordship  read  it.) 

The  case  assumed  for  the  purpose  of  the  argument  is,  that  the  [  7U2  ] 
freeholder  had  entered  into  a  contract  to  grant  a  lease  to  the 
plaintiff,  and  that  this  contract  had  been  the  subject  of  various 
dealings,  and  that  after  these  dealings  had  taken  place  the  lease  was 
granted.  Mr.  Lloyd  did  not  dispute,  and  there  is  no  doubt,  that  if 
the  matter  had  rested  there,  the  purchaser  would  have  had  a  right 
to  be  satisfied,  as  to  these  intermediate  dealings  with  the  contract 
for  the  lease;  but  Mr.  Lloyd  contends  that  the  sentence  which 
begins  with  the  words  ''But  no  title,"  modifies  the  former  part 
of  the  contract.  My  opinion,  however,  is,  that  if  anything  was 
intended  by  this  sentence  in  diminution  of  the  rights  of  the  pur- 
chaser, beyond  the  extent  to  which  they  were  diminished  by  the 
former  part,  such  an  intention  is  not  expressed  with  sufficient 
clearness.  In  my  judgment  the  purchaser  has  a  right  to  under- 
stand the  words  in  the  sense  for  which  Mr.  Palmer  and  Mr.  Bagahawe 
contended.  Besides  the  remarks  in  Symonds  v.  James,  that  have 
been  cited,  there  are  some  in  another  case  (i),  not  referred  to  at  the 
Bar,  which  are  thus :  "  I  do  not  greatly  admire  the  case  on  either 
side,  but  I  think,  and  have  always  thought,  that  when  a  vendor 
sells  property  under  stipulations  which  are  against  common  rights 
and  place  the  j)urchaser  in  a  position  less  advantageous  than  that  in 
which  he  otherwise  would  be,  it  is  incumbent  on  the  vendor  to 
express  himself  with  reasonable  clearness.  If  he  uses  expressions 
reasonably  capable  ol  misconstruction,  if  he  uses  ambiguous  words, 
the  purchaser  may  generally  construe  them  in  the  manner  mo^t 
advantageous  to  himself."  I  abide  by  what  I  then  said,  and  these 
observations  appear  to  me  to  apply  to  the  present  case.  I  think 
that  the  plaintiff  cannot  enforce  the  contract  against  the  purchaser 
unless  he  will  submit  to  have  it  construed  as  is  now  contended  on 
(1)  Beaton  v.  Mapp,  70  B.  E.  324  (2  Coll.  562). 
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behalf  of  the  purchaser.     It  is  *another  question,  whether  the 
purchaser  or  the  vendor  is  entitled  to  be  relieved  from  the  contract. 

The  Lord  Justice  Turner  : 

The  sole  question  now  to  be  decided  turns  on  the  construction  of 
the  contract.  If  the  contract  had  stopped  short  at  "  commencing 
from  the  freeholder/'  there  could  not  be  any  doubt  as  to  its  con- 
struction. But  it  is  said,  the  previous  part  of  the  clause  is  qualified 
by  the  latter  part,  commencing  with  the  words  "  but  no  title."  I 
think  that  this  is  a  qualification  amounting  to  a  representation  by 
the  vendor,  that  the  leasehold  title  does  commence  with  the  lease. 
Nothing  appears  to  me  more  important,  than  that  vendors  should 
be  held  bound  to  express  clearly  and  distinctly  the  limitations 
which  they  intend  to  impose  on  the  purchaser. 

It  was  contended  by  Mn  Lloyd,  that  there  was  a  difference  in 
this  respect  between  contracts  and  conditions  of  sale ;  but  in  my 
opinion,  there  is  no  difference  between  the  two  as  to  the  duty  of  the 
vendor  to  state  iully  the  condition  of  the  title,  if  he  intends  to 
quiBilify  the  ordinary  legal  rights  of  the  purchaser.  I  entirely  assent 
to  the  doctrine  laid  down  in  the  passages  cited  from  Symons  v. 
Janies  and  Seaton  v.  Mqpp.  If  the  vendor  insists  upon  having  the 
contract  specifically  performed,  the  cause  must  go  back  to  the  chief 
clerk,  with  a  declaration  expressing  our  view  of  the  case. 

The  cause  was  not  again  mentioned,  the  vendor  having  (it  is 
believed)  elected  to  have  the  contract  performed  on  the  terms 
above  mentioned. 


1853. 
I>ec.  8. 
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CHESTER  V.   ROLFE. 
In  re  GEORGE  RUTTER. 

(4  D.  M.  &  G.  798—803 ;  S.  C.  23  L.  J.  Ch.  233  ;  18  Jur.^  114.) 

A  commiBsion  de  lunatico  inquirendo  was  issued  against  a  man,  on  the 
petition  of  his  wife,  and  he  was  found  lunatic,  and  died :  Held,  that  if  the 
proceeding  was  for  his  benefit,  the  solicitor  employed  in  it  by  the  wife  was 
entitled  to  institute  a  creditor's  siiit  in  respect  of  his  costs. 

^  A  QUESTION  had  arisen  in  the  above  cause,  which  catne  before  the 
Master  of  the  Bolls  upon  an  administration  summons,  and  his 
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Honour  desired  the  question  to  be  mentioned  to  their  Lordships,      Chester 
being  one  that  related  to  a  matter  in  lunacy  and  arising  under  the       bolfb. 
following  circumstances : 

On  the  8th  May,  1852,  the  wife  of  Mr.  George  Butter  instructed 
Mr.  Chester,  a  solicitor,  to  issue  and  prosecute  a  commission  in 
lunacy  against  her  husband.  Mr.  Chester,  pursuant  to  such 
instructions,  prepared  a  petition  for  a  commission  in  which  the 
wife  was  the  petitioner.  The  commission  issued  and,  under  it,  Mr. 
Butter  was  found  a  lunatic,  or  person  of  unsound  mind,  and 
incapable  of  conducting  his  affairs. 

It  had  been  at  first  intended  to  make  Mr.  Butter's  children 
petitioners,  but  information  was  obtained  at  the  office  in  lunacy, 
that  if  the  wife  was  not  the  petitioner,  she  must  be  served  with  the 
petition,  which  would  occasion  additional  expense. 

Pursuant  to  an  order  of  their  Lordships  made  on  the  *17th  of  [  *799  ] 
November,  1852,  in  the  matter  of  the  lunacy,  on  the  petition  of  Mrs. 
Butter,  Mr.  Chester's  bill  of  costs  therein  was  taxed  at  1562. 18a.  lid., 
which  included  191.  Ss.  id.,  the  costs  of  the  order  confirming  the 
Master's  report,  appointing  a  committee  of  the  estate  and  person  of 
the  lunatic,  and  directing  such  committee  to  pay  to  the  wife  of  the 
lunatic  20/.  per  annum  by  monthly  instalments.  The  taxed  bill 
of  costs  also  included  71.  19a.  6d.  being  the  amount  of  the  costs  of 
the  heir-at-law  and  next  of  kin  on  the  petition.  The  lunatic  died 
in  1853. 

Mr.  Chester  delivered  his  bill  of  costs  to  the  lunatic's  executors, 
requesting  payment,  and  on  their  failing  to  pay,  he  took  out  a 
summons  against  them  for  the  administration  of  the  lunatic's  estate 
as  a  creditor  in  respect  of  the  amount  of  his  bill. 

In  opposition  to  the  summons  the  defendants  made  affidavits 
stating  that  the  commission  had  not  been  of  advantage  to  the 
lunatic,  and  that  when  one  of  them  was  informed  of  the  inten- 
tion to  apply  for  the  commission,  he  urged  upon  the  lunatic's 
wife  and  family  the  impropriety  thereof,  on  the  ground  that 
the  lunatic's  property  was  very  small,  and  that  the  nature  of 
it  was  such  that  an  arrangement  could  easily  be  made  for  its 
protection  and  the  care  of  the  lunatic  without  the  aid  of  a 
commission. 

Mr.  Anderson  and  Mr.  Collins,  for  the  plaintiff: 
The  proceedings  were  taken  for  the  benefit  of  the  lunatic,  by  the 
instructions  of  his  wife,  and  the  costs  of  them  constitute  a  debt 
B,R,— vol*,  on,  26 
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CflKSTKR      against  his  estate  :  Ex  parte  Price  (1),  WilHams  v.   Wentworth  (2), 
RoLFB.       Wentivorth  v.  Tuhh  (^y  Barnesley  v.  Po2ceU{4), 

r  800  ]  Mr.  Busk,  for  the  executors : 

There  was  no  debt  due  from  the  lunatic,  who  was  incompetent  to 
contract  any.  Under  the  commission  your  Lordships  might  have 
allowed  the  costs,  if  the  proceedings  had  been  for  the  lunatic's 
benefit.  We  deny  them  to  have  been  so  here.  But  if  they  had 
been,  still  they  are  no  debt  to  be  enforced  against  the  lunatic  or  his 
estate.  The  plaintiff's  remedy  is  against  his  employer.  The  cases 
cited  do  not  apply.  In  all  of  them  there  was  a  fund  in  the  lunacy 
or  in  Court,  upon  which  the  solicitor  had  a  lien  by  reason  of  its 
having  been  recovered  by  his  diligence.  Could  an  action  have  been 
Drought  by  the  plaintiff  against  the  lunatic,  if  he  had  recovered,  or 
against  his  committee  ?  The  circumstance  that  the  petitioner  for 
the  commission  was  a  feme  coverte  will  not  make  the  debt  one  due 
from  the  lunatic.  The  plaintiff  should  have  seen  that  she  had  a 
next  friend  in  the  proceedings  who  could  pay  the  costs. 

(The  Lord  Justice  Enioht  Brugb  said  he  believed  that  it  was  not 
usual  in  such  cases  to  have  a  next  friend.  His  Lordship  consulted 
the  registrar  in  lunacy,  who  stated  that  it  was  not  the  practice  to 
sue  for  a  commission  by  a  next  friend.) 

Mr.  Anderson,  in  reply : 

If  the  proceeding  was  for  the  benefit  of  the  lunatic,  the  costs  of  it 
constitute  a  good  demand  as  against  his  estate  :  Williams  v.  Went- 
worth (2).  The  expenses  are  necessaries  supplied  to  the  lunatic ; 
and  in  the  event  of  the  death  of  the  lunatic,  are  payable  out  of  his 
real  or  personal  assets:  Wentworth  v.  Tubb(^.  Although  the 
[  *80i  ]  solicitor  may  not  be  able  to  bring  an  action  ^against  the  lunatic  for 
such  costs,  the  committee  has  a  lien  on  the  lunatic's  estate  for 
them,  and  the  right  of  the  client  is  that  of  the  solicitor :  Bai-neslejj 
v.  Powell, {'k)]  Ex  parte  Price  (}).  The  wife  of  the  lunatic  was 
sufficiently  his  agent,  to  take  steps  for  his  protection. 

The  Lord  Justice  Knight  Bruce: 
In  this  case  the  petition  for  the  commission  was  that  of  the 

(1)  2  Vee.  Sen.  407.  171. 

(2)  59  E.  R.  515  (5  Beav.  325).  (4)  Amb.  102. 

(3)  57  B.  R  293  (1  Y.  &  C.  C.  0. 
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lunatic's  wife.  How  the  case  would  have  stood  if  any  person  sui  Chesteu 
juris  had  been  the  petitioner,  it  is  unnecessary  to  consider.  The  rolfe. 
petitioner  having  been  the  wife  of  the  lunatic,  I  think,  on  the 
assumption,  upon  which  we  are  now  hearing  the  case,  that  the  pro- 
ceedings were  reasonable,  and  for  the  benefit  of  the  lunatic,  that 
the  solicitor  employed  by  the  wife  for  the  purpose,  is  entitled  to 
stand  directly  in  his  own  right  as  a  creditor  against  the  estate 
of  the  lunatic  for  the  costs.  Whether  the  amount  of  his  demand 
ought  to  be  diminished  is  a  subject  for  future  consideration ;  and 
when  brought  under  the  attention  of  the  Court  on  any  subsequent 
occasion  will  be  dealt  with.  At  present,  the  case  I  think  stands  in 
such  a  position  as  that  the  solicitor,  the  alleged  creditor,  is  entitled 
to  c»ll  on  the  executors  to  go  into  the  merits. 

Thb  Lord  Justice  Turner  : 

I  entirely  concur  in  what  has  been  said.  Assuming  the  proceed- 
ings upon  the  commission  to  have  been  proper,  and  for  the  benefit 
of  the  lunatic,  I  think  the  solicitor  employed  therein  has  a  right  to 
sue  in  order  to  recover  his  costs  of  prosecuting  those  proceedings. 
I  take  it  that  the  employment  of  a  solicitor  by  the  person  issuing 
the  commission,  and  the  acceptance  by  the  former  of  such  employ- 
ment, is  on  the  faith  of  his  ^proper  costs  being  paid  out  of  the  [  *^^  J 
lunatic's  estate.  The  solicitor  accepting  the  employment  accepts  it 
subject  to  that  condition,  and  looks  to  the  estate  for  payment  of  his 
costs.  Lord  Hardwickb,  in  Bamesley  v.  Powell  (i),  held,  that 
the  right  which  the  committee  has  enures  for  the  benefit  of  the 
solicitor.  And  the  same  learned  Judge  in  the  subsequent  case 
otEx  parte  Price  {2),  allowed  a  solicitor  a  lien  for  bis  costs  upon 
a  fund  in  Court  belonging  to  the  lunatic,  that  solicitor  having 
been  employed  to  take  out  the  commission  by  a  person  who  had 
become  bankrupt.  The  decision  also  in  Wentworth  v.  Tuhh  (3) 
supports  the  plaintiff's  claim.  I  think,  therefore,  there  can  be  no 
doubt,  that  the  solicitor  has  this  right. 

The  Lord  Justice  Knight  Bruce  : 

We  think  that  the  Master  of  the  Bollh  has  jurisdiction  to  enter 
into  the  question  of  debt  in  the  suit. 

(1)  Amb.  102.  (3)  67  R.  R.  293  (1  Y.  &  C.  C.  C. 

(2)  2  Ves.  Sen.  407.  171). 
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1853. 

Nor.  22,  23. 

Dec.  22. 


LOKD  V.  WIGHTWICK. 

(4  D.  M.  &  G.  803—816.) 

[Affirmed  on  appeal  to  the  House  of  Lords  as  reported  under  the  title  of 
}V%ghtmck  v.  Lord  in  6  H.  L.  C.  216—238.] 


1855. 
Jav.  .31, 


WELLS  V.  WALES. 

(4  D.  M.  &  G.  816—818.) 
[Obsolete  practice  under  15  &  16  Yict.  c.  80,  s.  38.] 


1854. 
Dee.  11. 

1855. 
Jan.  31. 
Feb.  2. 


VIVIAN  V.  COCHRANE. 

(4  D.  M.  &  G.  818—839.) 

By  the  decree  made  under  the  London  Tithe  Act  (37  Hen.  Yin.  c.  12),  it 
is  provided,  that  the  inhabitants  of  London  shall  pay  2«.  9d  in  the  pound  for 
tithe  upon  the  rent  reserved ;  or  if  a  less  rent  is  reserved  by  reason  of  any 
fine,  or  if  the  owners  ai-e  also  occupiers,  then  the  tithe  is  to  be  paid  at  tlie 
same  rate  upon  the  rent  at  which  the  premises  were  last  letteu  for  without 
fraud  or  covin. 

The  defendant  was  the  lessee  of  premises  in  London,  which  were  let  for  a 
term  of  sixty  years  at  a  reserve  rent  (including  insurance)  of  102/.  10«.,  in 
consideration  of  the  lessee  laying  out  2,000/.  in  building  thereon;  the 
improved  annual  value  of  the  property  after  the  building  was  completed 
was  250/.:  Held,  that,  under  37  &  38  Hen.  YIII.  c.  12,  the  defendant 
must  be  considered  as  owner  of  the  house  during  the  term,  and  that  the 
tithe  must  be  paid  at  2«.  9(/.  in  the  pound  on  the  full  annual  value  of  250/. 


1856. 
March  28. 

Lord 

CitANWOIiTH, 
L.C. 

[839] 


In  re  DAVENPOKT'S  CHARITY. 

(4  D.  M,  &  G.  839—841 ;  S.  C.  25  L.  T.  O.  S.  90;  3  W.  R.  355.) 

The  28th  section  of  the  Charitable  Trusts  Act,  1853  (16  &  17  Vict  c,  137), 
confers  on  the  Master  of  the  Rolls  and  the  Vice-Chancellors  at  chambers 
the  same  jurisdiction  as  they  would  have  exercised  before  the  passing  of 
that  Act  in  a  suit  regularly  instituted  or  upon  petition. 

New  trustees  of  a  charity  having  been  appointed  under  the  above  Act 
by  the  Vice-Chancellob,  and  the  surviving  trustee  being  lunatic,  it  is  com- 
petent for  the  Vice-Chancellor  in  chambers  to  make  the  vesting  order  under 
the  Trustee  Acts,  1850  and  1852. 

By  the  28th  section  of  the  Charitable  Trusts  Act  (16  &  17  Vict, 
c.  187),  it  is  enacted  that,  ''  where  the  appointment  or  removal  of 
any  trustee,  or  any  other  relief,  order  or  direction  relating  to  any 
charity  of  which  the  gross  annual  income  for  the  time  being  exceeds 
thirty  pounds,  shall  be  considered  desirable,  and  such  appointment, 
removal  or  other  relief,  order  or  direction,  might  now  be  made  or 
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given  by  the  Court  of  Chancery  in  respect  either  of  its  ordinary  or         in  re 
its  special  or   statutory  jurisdiction,  or  by  the  Lord  Chancellor        port's' 
intrusted  with  the  care  and  commitment  of  the  custody  of  lunatics,     ^HAHiTy. 
it  shall  be  lawful  for  any  person  authorized  in  this  behalf  by  the 
order  or  certificate  of  the  said  board,  or  for  the  Attorney-General 
to  make  application  (without  any  information,  bill  or  petition)  to 
the  Master  of  the  Rolls,  or  one  of  *the  Vice-Chancellors,  sitting  at      [  *840  ] 
chambers,  for  such  order,  direction  or  relief  as  the  nature  of  the 
case  may  require;    and  the  Master  of  the  Bolls,  or  the  Yice- 
Chancellor  to  whom  any  such  application  shall  be  made,  shall  and 
may  proceed  upon  and  dispose  of  such  application  in  chambers, 
save  where  he  may  think  fit  otherwise  to  direct,  and  shall  and  may 
have  and  exercise   thereupon   all   such   jurisdiction,  power  and 
authority,  and  make  such  orders  and    give   such  directions  in 
relation  to  the  matter  of  such  application  as  might  now  be  exer- 
cised, made  or  given  by  the  Court  of  Chancery,  or  by  the  Lord 
Chancellor  intrusted  as  aforesaid,  in  a  suit  regularly  instituted,  or 
upon  petition,  as  the  case  may  require."  .  .  . 

Under  this  section  the  Yice-Chancellor  Wood  had  in  chambers 
appointed  new  trustees  of  the  funds  of  the  above  charity  and  settled 
a  scheme.  The  surviving  trustee  of  the  funds  of  the  charity  being 
a  lunatic,  the  Yigb-Chancellob  had  some  doubts  as  to  whether  he 
had  the  power  to  make  the  vesting  order  also  under  the  Trustee 
Acts  without  a  petition.  At  his  suggestion  the  question  was  sub- 
mitted to  the  Lords  Justices,  by  whose  desire  it  was  now  brought 
before  the  Lord  Chancellor. 

Mr.  Pearson,  on  behalf  of  the  new  trustees  of  the  charity,  in 
support  of  the  application,  stated  that  the  doubt  as  to  the  power  of 
the  Yicb-Chancellob  in  this  case  arose  upon  the  words  '^  statu- 
tory jurisdiction,"  in  the  28th  section ;  first,  whether  those  words 
included  the  jurisdiction  given  by  statutes  not  relating  expressly 
to  charities ;  and  second,  whether,  as  under  the  Charitable  Trusts 
Act,  all  the  jurisdiction  originates  by  application  in  chambers,  by 
summons,  and  not  by  petition  in  Court,  the  Yice-Chancellor  could 
in  chambers  exercise  the  authority  under  the  Trustee  Acts  of  1850 
and  1851,  so  as  to  vest  the  property  in  the  new  trustees. 


The  Lord  Chancellor: 

The  meaning  of  the  28th  section  of  the  Charitable  Trusts  Act  is 
to  confer  on  the  Master  of  the  Bolls  and  the  Yice-Chancellors 
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POBT'8 

Charity. 


sitting  at  chambers  the  same  jurisdiction  as  before  the  passing  of 
the  Act  they  could  have  exercised  in  a  suit  regularly  instituted,  or 
upon  petition.  The  fact  of  the  lunacy  can  make  no  difference,  and 
I  am  of  opinion,  therefore,  that  the  Vice-Chancellor  may  in  this 
case  make  the  vesting  order. 


i86r>. 

May  2. 


I.A8H   V.   MILLER. 

(4  D.  M.  &  G.  841—842.) 

[Obsolete    piactioe    of   revivor  in   bankruptcy  of   a  defendant: 
Order  XVir.,r.  l.J 


see  now 


]8o.j 
Jan.  22,  26. 


The  attorney-general  v. 


(4  D.  M.  & 


Lord 

CUANWOIITK, 

L.C. 

[843] 


G.  843—854  ;  S.  C.  1  Jur.  N.  S.  361 ; 
Sm.  &  G.  488 ;  18  Jur.  592.) 


ALFORD(I). 

3  W.  R.  200;  varjing  2 


An  executor  and  trustee  having  for  several  3'ears  retained  funds  in  his 
hands  uninvested  which  he  ought  to  have  invested:  Held  not  to  be 
chargeable  with  interest  at  five  per  cent.,  or  upon  the  piinciple  of  annual 
rests,  but  with  simple  interest  only  at  four  per  cent.,  there  being  no  circum- 
stances to  lead  to  the  conclusion  that  he  had  made  any  profit  by  his 
misconduct. 

The  principle  applicable  to  charging  executors  and  trustees  with  interest 
in  such  cases  considered. 

'  The  Court  will  only  charge  an  executor  or  trustee  with  the  interest  which 
he  has  received,  or  which  he  ought  to  have  received,  or  which  it  is  fairly  to 
be  presumed  that  he  did  receive,  and  misconduct  on  the  part  of  an  executor 
or  trustee  will  not,  generally  speaking,  waiTant  such  a  presumption. 

This  was  an  appeal  by  the  defendant  John  Lush  Alford  from  a 
decree  made  in  the  suit  on  further  consideration  and  costs  by  Vice- 
Chancellor  Stuart  on  the  28th  June,  1854 :  the  following  are  the 
facts  of  tlie  case. 

The  Beverend  James  Cutler  of  New  Sarum,  by  his  will,  dated  the 
11th  May,  1889,  and  which  was  prepared  by  the  defendant  who  was 
his  solicitor,  after  directing  all  his  just  debts  funeral  and  testa- 
mentary expenses  to  be  fully  paid  and  satisfied,  and  bequeathing 
certain  legacies  to  two  servants  therein  named  if  living  with  him  at 
the  time  of  his  decease,  and  a  legacy  of  lOOZ.  to  his  executor,  gave 
and  bequeathed  to  the  defendant,  his  executors,  administrators  and 
assigns,  all  and  singular  his,  the  testator's,  household  goods  and 


{i)  In  re  Barclay  [1899]  1  Gh.  G74, 
G83,  68  L.  J.  Ch.  383,  80  L.  T.  702 ; 
Siihtone  and  Ilaiyh  Moor  Ciml  Co,  v. 


Kilin/  [1900]   1   Ch.   1G7,  09  L.  J.  Ch. 
73. 
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furniture  plate  linen  china  and  books  and  all  other  articles  and  a.-g. 
things  belonging  to  him,  the  testator,  which  should  be  in  and  about  alvovd. 
his  dwelling-house  or  elsewhere  at  the  time  of  his  decease  upon 
trust  to  permit  and  suffer  his  dear  sister  Elizabeth  Cutler  spinster 
then  residing  with  him  to  use  and  enjoy  the  same  for  and  during 
the  term  of  her  natural  life  and  from  and  immediately  after  the 
decease  of  his  said  sister  Elizabeth  Cutler  upon  trust  to  sell  and 
dispose  of  the  said  household  goods  and  furniture  plate  linen  china 
books  and  other  articles  and  things  in  such  manner  as  to  the 
defendant  his  executors  administrators  or  assigns  should  seem 
most  advantageous :  And  the  testator  ^thereby  willed  and  directed  [  *8^^  J 
that  the  produce  of  such  sale  should  sink  into  and  form  part  of 
the  residue  of  his  estate  and  effects;  and  the  testator  gave  and 
bequeathed  to  his  said  sister  Elizabeth  Cutler  the  interest  and 
dividends  to  accrue  and  become  due  on  the  sum  of  9,000;.  stock  in 
the  31,  10s«  per  centum  Annuities  then  standing  in  his  name  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of  England  for 
and  during  the  term  of  her  natural  life ;  and  from  and  immediately 
after  the  decease  of  his  said  sister  the  testator  directed  that  the 
said  sum  of  9,000Z.  stock  in  the  8^  lOs.  per  centum  Annuities 
should  be  sold  and  converted  into  money  by  his  executor :  And  he 
willed  and  directed  that  the  produce  of  such  sale  and  conversion 
should  be  applied  in  payment  of  the  several  charity  legacies  therein 
specified :  And  the  testator  by  his  will  then  willed  and  declared  as 
follows :  *'  As  to  the  rest  residue  and  remainder  of  my  money  and 
securities  for  money  personal  estate  and  effects  whatsoever  and 
wheresoever  I  will  and  direct  that  my  executor  hereinafter  named 
shall  pay  and  apply  the  same  to  the  relief  of  such  persons  resident 
within  the  parish  of  St.  Edmund  in  the  said  city  of  New  Sarum  as 
may  be  sufferers  from  accidental  losses  or  misfortunes  and  which 
shall  not  have  been  occasioned  in  any  way  by  their  own  imprudence 
or  misconduct  and  I  will  and  direct  that  the  said  residue  of  my 
estate  and  effects  shall  remain  in  the  hands  of  my  executor  to  be 
bestowed  in  such  portions  as  the  cases  may  deserve  with  the  joint 
consent  and  approbation  of  the  rector  and  churchwardens  for  the 
time  being  of  the  said  parish  of  St.  Edmund.  I  make  nominate 
constitute  and  appoint  the  said  John  Lush  Alford  sole  executor  of 
this  my  last  will  and  testament.*' 

The  testator  died  on  the  28rd  March,  1840;  and  on  the  21st 
May,  1840,  the  will  was  duly  proved  by  the  defendant.  E.  Cutler, 
the  sister  of  the  testator,  died  on  the  24th  *  September,  1840.    The      [  *84o  ] 
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A.-a.  defendant  collected  converted  and  got  in  the  testator's  personal 
Alfobd.  ^tate  ;  and  after  discharging  all  the  debts,  and  paying  the  legacies 
given  by  the  will,  he  had  a  large  residue  remaining  in  his  hands. 
The  defendant,  however,  did  not  apply  the  residue  to  the  charitable 
purpose  indicated  by  the  will,  and  did  not  inform  the  rector  or 
churchwardens  of  the  parish  of  St.  Edmund,  or  any  person 
connected  with  the  parish,  of  the  charitable  bequest. 

The  will  had  been  attested  by  three  of  the  clerics  of  the  defendant ; 
and  the  information  set  forth  that  one  of  these,  Mr.  W.  Beer, 
shortly  before  his  death  which  took  place  in  December,  1851,  made 
a  statement  relative  to  the  bequest  of  the  residue  which  led  to 
inquiry  on  the  subject.  In  December,  1852,  G.  M.  Lee,  one  of  the 
churchwardens  of  the  parish  of  St.  Edmund,  applied  to  the  defen- 
dant respecting  the  bequest,  and  the  defendant  thereupon  wrote  to 
G.  M.  Lee  a  letter,  dated  the  22nd  December,  1852,  informing  him 
that  Gutler's  Gharity  Fund  with  its  accumulations  then  amounted  to 
about  4,400Z.,  and  that  the  same  was  invested  in  Gonsols  and  Three 
and  a  quarter  per  cents.  The  defendant  subsequently  made  sug- 
gestions for  obtaining  a  scheme  for  the  administration  of  the 
charity,  but  these  not  being  acceded  to,  he,  under  the  provisions 
of  the  Trustees  Belief  Act,  transferred  into  Court  the  sum  of 
4,592Z.  28.  2d.,  91.  58.  per  cent.  Bank  Annuities  to  an  account 
entitled  ''  In  the  matter  of  the  trusts  of  the  will  of  the  Bev.  James 
Gutler  deceased,"  and  on  the  29th  January,  1858,  gave  notice  to 
the  informant  and  relators  of  his  having  done  so. 

On  the  5th  February,  1853,  the  present  information  was  filed  by 
the  Attoimey-General  at  the  relation  of  the  rector  and  church- 
wardens of  the  parish  of  St.  Edmund,  praying  against  the  defen- 
dant the  usual  administration  accounts,  and  that  the  residue  of  the 
[  *846  ]  personal  estate  and  *the  accumulations  thereof  might  be  ascertained ; 
that  if  it  should  appear  that  the  defendant  had  improperly  retained 
any  balances,  he  might  be  charged  with  interest  thereon  after  such 
rate  as  the  Gourt  might  direct,  and  that  if  it  should  appear  that 
any  loss  had  been  sustained  by  reason  of  the  defendant  not  having 
duly  invested  any  part  of  the  estate,  he  might  make  good  such  loss ; 
that  it  might  be  declared  that  the  bequest  in  the  will  was  a  good 
charitable  bequest,  and  that  Ihe  residue  might  be  applied  according 
to  a  scheme  to  be  approved  of  by  the  Court. 

The  case  was  heard  by  Vice-Ghancellor  Stuart  on  the  2nd 
December,  1853,  when  a  decree  was  made,  directing  the  usual 
accounts  and  an  inquiry  of  what  the  residue  of  the  testator's  estate 
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consisted,  and  what  balances  had  from  time  to  time  been  in  the        A..G. 
bands  of  the  defendant,  with  a  reference  to  approve  of  a  scheme  for      alfobd. 
the  application  of  the  residue  upon  the  charitable  trusts  declared 
by  the  will,  and  an  inquiry  whether  the  fund  in  Court,  or  any 
other  and  what  sum,  properly  represented  the  residue. 

The  chief  clerk,  by  his  certificate,  dated  the  22nd  April,  1854, 
certified,  among  other  things,  that  the  residue  of  the  testator's 
estate  consisted  of  2,1002.  New  91.  lOa.  per  cent.  Annuities  and 
9612.  4f.  Id.  cash,  this  being  taken  to  be  the  state  of  the  account 
on  the  24th  February,  1848 :  he  also  certified  that  the  following 
investments  had  been  made  by  the  defendant,  namely,  4722. 10«. 
on  the  80th  August,  1848,  in  the  purchase  of  5002.  Consols,  285Z.  15«. 
on  the  7th  September,  1848,  in  the  purchase  of  8002.  Consols,  1,2502. 
on  the  17th  April,  1847,  in  the  purchase  of  1,4862.  15^.  7d.  Consols, 
and  2312.  18«.  6d.  on  the  22nd  October,  1851,  in  the  purchase  of 
2862.  IQs.  id.  82.  5^.  per  cent  Annuities :  he  also  certified  that  the 
moneys  belonging  to  the  testator's  estate  received  by  the  defendant 
*were  placed  by  him  at  his  bankers  to  his  private  account  and  [  ^847  ] 
mixed  with  his  own  monies:  he  further  certified  the  balances  of 
residue  from  time  to  time  in  the  hands  of  the  defendant,  and  of 
what  the  residue  at  the  time  of  making  the  certificate  consisted, 
and  that  tbe  sum  of  stock  transferred  into  Court  by  the  defen- 
dant with  the  dividend  which  had  since  accrued  on  it  properly 
represented  such  residue,  and  was  in  excess  of  it  by  the  sum  of 
952.  78.  6d. 

The  cause  came  on  for  hearing  before  the  Yice-Chancellor  on 
further  consideration,  on  the  80th  June,  1854,  when  his  Honour 
made  an  order,  declaring  that  2,1002.  82.  58<  per  cent.  Annuities, 
part  of  the  stock  transferred  by  the  defendant  into  Court,  formed 
part  of  the  residue  of  the  testator's  estate,  and  ordering  that  the 
residue  of  the  stock  in  Court  and  the  dividends  which  had  accrued 
due  thereon  should  be  transferred  and  paid  to  the  defendant,  and 
declaring  that  the  defendant  was  chargeable  with  interest  at  52.  per 
cent,  on  the  sum  of  9612.  4«.  Id.  cash  in  his  hands  on  the  24th 
February,  1848,  and  on  the  half-yearly  dividends  from  time  to  time 
receivable  upon  the  2,1002.  82.  5$.  per  cent.  Annuities,  from  that 
day  down  to  the  date  of  the  order,  and  ordering  that  annual  rests 
should  be  made,  and  the  defendant  be  charged  with  interest  after 
the  rate  aforesaid  upon  the  balances  which  should  from  time  to 
time  appear  to  have  been  in  his  hands  in  respect  of  the  sum  of 
9612.  4».  Id.  and  half-yearly  dividends  and  balances  and  the  interest 
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A..0.  thereon  computed  after  the  rate  and  in  the  manner  aforesaid,  and 
ALFOBD.  ordering  the  payment  by  the  defendant  of  the  amount  due  in  re8i)ect 
of  principal  and  interest  computed  as  aforesaid,  and  declaring  that 
the  same  together  mth  the  2,100Z.  81.  Ss.  per  cent.  Annuities  consti- 
tuted the  residue  of  the  testator's  estate  applicable  to  the  charitable 
[  •ws  ]  purposes  in  the  testator's  will  mentioned,  and  directing,  *among 
other  things,  that  the  defendant  should  not  receive  any  costs  up 
to  and  including  the  hearing  on  further  consideration,  but  reserving 
all  subsequent  costs. 

The  defendant  appealed  against  this  decree,  except  the  direction 
as  to  costs,  the  main  questions  raised  being  as  to  the  charge  of  the 
interest  and  the  annual  rests. 

Mr.  Malins  and  Mi\  O.  M.  Gifard,  for  the  defendant. 

Mr.  Bacon  and  Mr.  Siurage,  for  the  relators,  supported  the 
decree  of  the  Vice-chancellor. 

Mr.  Giffard  replied  (l). 

[The  following  cases  were  cited  and  commented  on  in  the  course 
of  the  argument:  Raphael  v.  Iioehm{2),  Crackelt  v.  Bethune{3)y 
Tehba  v.  Carpenter  {^\  Walker  v.  Woodward  (b),  WiUianis  v. 
Pa?reH(6).] 

Jan,2G.         ThB   LoRD   CHANCELLOR: 

This  is  an  information  filed  against  the  defendant,  as  the  sole 
executor  of  a  gentleman  of  the  name  of  Cutler  who  died  in  the  year 
1840.     By  his  will  he  gave  &c.     (His  Lordship  here  stated  the 
will  to  the  effect  above  set  out.) 
[  849  ]  The  will  was  proved  by  the  defendant  in  May,  1840,  and  he 

proceeded  to  collect  the  assets,  and  to  pay  the  debts  and  le(;acies. 
After  doing  this  it  is  found  that  there  remained  in  his  hands  in 
respect  of  residue,  a  sum  of  2,100/.  New  8{.  108.  per  cent.  Annuities, 
and  a  sum  of  961/.  As.  Id.  cash.  What  then  took  place  was  this : 
the  defendant  soon  afterwards,  not  having  any  Consols  of  his  own, 
purchased  in  his  own  name  a  sum  of  800/.  Consols,  and  he  says  he 
did  this  intending  it  as  an  appropriation  of  part  of  the  sum  of 

(1)  The  reporter  was  unavoidably  (a)  21  R.  R.  241  (1  J.  &  W.  586). 
absent  during  the  greater  part  of  tho  (4)  16  R.  R.  224  (1  Madd.  290). 
argument.  (.5)  25  R.  R.  9  (1  Russ.  107). 

(2)  8  R.  R.  90  (11  Ves.  92).  (6)  92  R.  R.  509  (15  Beav.  461). 
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961/.  is.  Id.;  for  three  years  and  a  half  he  received  no  dividends  A.-0. 
on  the  Consols,  though  he  regularly  received  the  dividends  on  the  alfobd. 
Three  and  half  per  cents. ;  then  at  the  end  of  1847,  being  about 
four  years  after  the  residue  had  been  ascertained,  he  laid  out 
1,250/.,  a  sum  greatly  exceeding  the  amount  of  cash  that  upon  any 
mode  of  calculation  was  then  in  his  hands  applicable  to  the  charity 
in  the  purchase  of  1,486/.  15«.  Id.  Consols.  His  statement  is  that 
he  did  this  wishing  to  make  the  charity  secure,  and  meaning  to 
appropriate  it  all  as  belonging  to  the  charity ;  he  did  not  however 
earmark  it,  he  only  purchased  so  much  Consols  in  his  own  name. 
The  defendant  did  not  receive  any  dividends  upon  this  last  pur- 
chase for  five  years  and  a  half ;  but  he  then  received  the  dividends 
on  both  the  sums  of  Consols.  Shortly  afterwards  he  was  questioned 
as  to  the  mode  in  which  he  had  dealt  with  the  residue,  which  it  was 
his  doty  to  have  applied  under  the  trusts  of  the  will;  and  his 
attention  being  called  to  what  he  understood  as  a  threat  of  pro- 
ceedings to  make  him  responsible  for  what  he  had  got,  he,  thinking 
he  had  done  wrong,  caused  a  calculation  to  be  made  of  what  would 
have  been  the  amount  of  Three  and  a  half  per  cents.,  or  as  they 
had  then  become  Three  and  a  quarter  per  cents.,  if,  instead  of 
dealing  with  the  residue  in  the  irregular  way  he  had  done,  he  had 
always  from  time  to  time  invested  each  sum  as  it  was  received 
in  the  purchase  of  additional  Three  and  *a  half  per  cents.  He  [  *860  j 
found  that  the  amount  would  have  been  about  4,400/.  3/.  5«.  per 
cents.,  and  he  thereupon  took  proceedings  under  the  Trustees  Belief 
Act  to  bring  that  amount  into  Court,  thinking  thereby  to  absolve 
himself  from  liability,  and  saying  that  he  was  ready,  without 
reference  to  any  past  dealings,  to  appropriate  that  sum  to  the 
purposes  of  the  charity  and  to  ask  the  Court  to  frame  a  scheme  for 
administering  it.  This  took  place  in  January,  1853,  and  a  short 
time  afterwards,  in  the  month  of  February,  the  present  information 
was  filed  charging  the  defendant  as  accountable  for  the  residue,  not 
upon  the  principle  of  any  appropriation,  but  generally  as  having 
had  the  residue  in  his  hands.  Various  proceedings  in  the  suit  took 
place,  and  finally,  on  the  cause  coming  on  upon  further  considera- 
tion, the  Vicb-Chancellor  held,  that  the  defendant  was  chargeable 
with  the  residue,  including  as  part  of  it  the  dividends  which  he 
should  from  time  to  time  have  received  upon  the  2,100/.  Three  and 
ft  half  per  cents.,  and  he  was  so  chargeable  with  interest  at  5/.  per 
cent.,  with  annual  rests.  An  appeal  was  presented  against  that 
part  of  the  decree,  and  has  been  heard  befoi*e  me. 
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A.-G.  The  case  lies  in  a  very  narrow  compass,  the  only  doubt  being 

alfobd.  what  is  the  principle  applicable  to  it.  There  are  two  questions, 
first,  one  of  fact,  namely  what  conclusion  I  am  to  come  to  relative 
to  the  conduct  of  the  defendant,  and  secondly,  one  of  principle, 
namely  what  is  the  principle  by  which,  in  the  case  of  executors  and 
trustees  having  money  in  their  hands  which  they  ought  to  invest 
and  do  not  invest,  the  Court  is  regulated  in  dealing  with  them 
in  respect  of  interest,  whether  in  charging  them  with  four  or  five 
per  cent.,  or  with  compound  interest  at  five  per  cent.,  or  under  some 
circumstances  in  making  them  liable  for  the  amount  of  Consols 
which  would  have  been  forthcoming  if  they  had  invested  the  fund 
properly. 
1 861]  I  have  always  felt  this  to  be  a  very  unintelligible  question,  for 

there  is  no  definite  rule  applicable  to  it.  Generally  speaking, 
every  executor  and  trustee  who  holds  money  in  his  hands,  is 
bound  to  have  that  money  forthcoming  ;  he  is  therefore  chargeable 
with  it,  and  is  almost  always  to  be  charged  also  with  interest  at 
four  per  cent. ;  it  is  presumed  that  he  must  have  made  interest, 
and  four  per  cent,  is  that  rate  of  interest  which  this  Court  has 
usually  treated  it  right  to  charge.  In  later  times,  however,  the 
Court  has  charged  executors  with  five  per  cent.,  and  sometimes 
with  compound  interest.  This  last,  however,  is  a  still  more  modern 
practice ;  and  in  Raphael  v.  Boehm  (i),  where  it  had  been  done. 
Lord  Eldon  said,  that  such  terms  had  never  before  been  inserted, 
and  he  hoped  never  would  again  be  found  in  any  decree,  meaning, 
I  suppose,  that  it  was  a  harsh  and  not,  generally  speaking,  a  justifi- 
able mode  of  dealing.  I  will  state  shortly  why  I  do  not  quite 
understand  the  principle  upon  which  the  Court  has  proceeded  in 
the  cases  to  which  I  have  referred,  though  I  do  not  know  that  I 
shall  not  be  able,  nevertheless,  satisfactorily  to  come  to  the  con- 
clusion at  which  I  have  arrived  in  the  present  case.  In  many  of 
the  cases  it  is  stated,  that  the  Court  proceeds  in  pomam  to  punish 
the  executor,  but  what  is  the  meaning  of  this?  why  not  punish 
him  by  making  him  account  for  more  principal  than  he  has  received, 
if  he  is  to  be  punished  by  having  to  account  for  more  interest  than 
he  has  received?  What  the  Court  ought  to  do,  I  think,  is  to  charge 
him  only  with  the  interest  which  he  has  received,  or  which  it  is 
justly  entitled  to  say  he  ought  to  have  received,  or  which  it  is  so 
fairly  to  be  presumed  that  he  did  receive  that  he  is  estopped  from 
saying  that  he  did  not  receive  it.  I  do  not  think  there  is  any  other 
(1)  8  E.  B.  95  (11  Yes.  92). 
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intelligible  ground  for  charging  an  executor  with  more  interest  than        A.-Q. 
be  has  *made,  than  one  of  those  I  have  mentioned.    Misconduct      alfoud. 
does  not  seem  to  me  to  warrant  the  conclasion,  that  the  executor      [  ^852  ] 
did  in  point  of  fact  receive,  or  is  estopped  from  saying  that  he  did 
not  receive,  the  interest,  or  that  he  is  to  be  charged  with  anything 
he  did  not  receive,  if  it  is  not  misconduct  contributing  to  that 
particular  result. 

In  the  present  instance,  I  observe  that  one  of  the  grounds  of 
misconduct  relied  upon  by  the  Yice-Chancbllor  is,  that  the  defen- 
dant did  not  communicate  the  matter  to  the  rector  and  church- 
wardens of  the  parish.  This  was  extremely  improper  conduct  no 
doubt,  but  not  in  itself  such  conduct  as  enables  me  to  make  any 
alteration  in  the  mode  in  which  he  is  to  be  dealt  with  in  point 
of  interest.  It  is  not  misconduct  that  has  benefited  him,  unless 
indeed  it  can  be  taken  as  evidence  that  he  kept  the  money 
fraudulently  in  his  hands,  meaning  to  appropriate  it  to  himself. 
In  such  a  case  I  think  the  Court  would  be  justified  in  dealing 
in  point  of  interest  very  hardly  with  an  executor,  because  it  might 
fairly  infer  that  he  used  the  money  in  speculation,  by  which  he 
either  did  make  five  per  cent.,  or  ought  to  be  estopped  from  saying 
that  he  did  not :  the  Court  would  not  there  inquire  what  had  been 
the  actual  proceeds,  but  in  application  of  the  principle,  "  In  odium 
spoliatoris  omnia  pi'asumxintur,'*  would  assume  that  he  did  make 
the  higher  rate,  that  is,  if  that  were  a  reasonable  conclusion.  I 
must,  however,  say  in  fairness  to  the  defendant  here,  that  looking 
to  the  circumstances  I  cannot  believe  that  this  would  be  a  fair 
interpretation  of  his  conduct :  he  acted  extremely  improperly  in 
not  communicating  the  bequest,  but  the  circumstances  of  the 
case  show  me  that  it  is  impossible  to  impute  to  him,  that  he  meant 
to  appropriate  the  money  to  his  own  use.  (His  Lordship  here 
alluded  to  some  of  the  facts  on  which  he  relied  as  supporting  this 
conclusion.) 

Looking  also  at  the  defendant's  conduct  in  reference  to  the  [  853  ] 
investments,  it  appears  that  having  961^  4«.  Id.  in  his  hands,  he 
purchased  8002.  Consols,  meaning  it  apparently  as  a  security  for  the 
charity,  and  in  three  or  four  years  afterwards  he  purchased  another 
large  sum  with  the  same  object.  Nothing  was  however  earmarked 
as  belonging  to  the  charity,  and  it  was  a  most  improper  course  of 
dealing,  but  he  states  positively  that  these  purchases  were  intended 
by  him  as  an  appropriation  to  the  charity,  and,  strange  as  the 
transaction  may  seem,  the  circumstance  of  his  not  receiving  the 
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A.-G.  dividends  leads  me  very  much  to  the  conclusion  that  he  is  truthful 
alford.  iJ^  that  representation.  My  opinion  on  the  whole  of  the  evidence 
is,  that  the  defendant  was  a  gentleman  misconceiving  and  grossly 
neglecting  his  duty,  but  still  preserving  the  fund,  and  having  it 
either  invested  in  Consols  or  having  Consols  bought  as  a  security  for 
it.  Under  these  circumstances,  but  I  confess  not  without  reluctance, 
I  do  not  think  that  he  can  be  charged  with  more  than  this, — he  is 
accountable  for  the  original  money  and  for  the  dividends  from  time 
to  time  received  upon  2,1002.  stock,  with  simple  interest  at  4  per 
.cent.  I  should  be  very  glad  to  say  that  he  ought  to  pay  5  per  cent., 
but  I  do  not  think  I  can;  for  I  not  only  say  that  he  has  not  made  a 
profit,  but  the  circumstances  seem  to  me  to  demonstrate  that  he  has 
not  made  a  profit.  That  being  so,  he  is  accountable  only  for  the 
sum  of  cash  found  to  have  been  in  his  hands  with  simple  interest 
thereon  at  4  per  cent.,  and  for  the  2,1002.  stock  and  the  dividends 
received  thereon  with  simple  interest  at  4  per  cent,  on  each  divi- 
dend. If,  however,  the  plaintiffs  consider  it  more  for  their  interest 
to  take  the  Consols  purchased  by  the  defendant,  or  the  stock  now  in 
Court,  they  are  at  liberty  to  do  so. 
With  regard  to  the  costs,  I  think  the  defendant  ought  to  pay  all 
[  ^854  ]  the  costs  of  the  information  up  to  the  hearing,  *  because  it  was 
occasioned  necessarily  by  his  own  misconduct. 

Mr.  Malins,  on  the  subject  of  costs  and  in  reference  to  what 
the  Vice-Chancellor  had  done,  namely,  not  charging  the  defendant 
with  costs  but  giving  him  no  costs  up  to  the  hearing,  observed  that 
that  part  of  the  decree  was  not  appealed  from. 

The  Lord  Chancellor,  however,  refused  to  vary  the  decree  on 
any  other  terms  than  on  those  of  the  defendant  paying  the  jcosts  up 
to  the  hearing,  but  gave  him  his  option  to  have  the  appeal  dismissed 
with  costs. 

After  some  further  discussion,  it  was  settled  that  the  decree  of 
the  Yiob-Chancellor  should  be  varied  in  accordance  with  the 
Judgment  of  the  Lord  Chancellor,  the  defendant  paying  the  costs 
as  above-mentioned. 
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DORMER  V.  PHILLIPS.  ii/JJAMo. 

(4  D.  M.  &  a.  855—860;  S.  C.  3  W.  R.  337 ;  25  L.  T.  0.  S.  74 ;  affirming  3  ~^ 

Drew.  39;  24  L.  J.  Ch.  168  ;  3  W.  E.  92.)  Cranworth, 

L.C 
The  words  "  next  heir  "  occurring  in  a  will  in  a  bequest  of  an  annuity  for  * 

life  to  be  enjoyed  by  the  next  heir  to  a  certain  title  and  estate :  Held,  by         L  **     J 

reference  to  the  context,  not  to  have  been  used  in  their  strict  sense,  but  to 

mean  the  person  next  presumptively  entitled  to  succeed  to  the  title  and 

estate. 

This  was  an  appeal  from  a  decision  of  Yice-Ghancellor  Kindbrsley, 
on  a  claim  filed  to  determine  a  point  of  construction  arising  out  of 
the  will  and  codicil  of  the  late  Charles  Lord  Dormer. 

The  testator  by  his  will,  dated  the  10th  August,  1816,  gave  real 
estate  to  the  use  of  his  brother  Evelyn  Pierrepoint  Dormer  for  life, 
remainder  to  the  use  of  the  first  second  and  every  other  son  of 
Evelyn  Pierrepoint  Dormer  successively  in  tail  male,  remainder  to 
the  use  of  Joseph  Thaddeus  Dormer  (called  in  the  will  Joseph 
Dormer)  only  son  of  John  Dormer  third  brother  of  the  testator's 
father  deceased  for  life,  remainder  to  the  use  of  the  first  and  other 
sons  of  Joseph  Dormer  successively  in  tail  male,  remainder  to  the 
use  of  the  testator's  uncle  James  Dormer  for  life,  remainder  to  the  use 
of  Robert  Dormer  the  eldest  son  and  heir  of  James  Dormer  deceased 
(who  was  the  eldest  son  of  the  testator's  uncle  James  Dormer)  for 
life,  remainder  to  the  use  of  the  first  and  other  sons  of  Bobert 
Dormer  in  tail  male,  remainder  to  the  use  of  Charles  Dormer  the 
second  son  of  James  Dormer  deceased  for  life,  with  remainder  to 
his  sons  in  tail  male,  remainder  to  the  use  of  the  plaintiff  Miles 
Dormer  the  third  son  of  James  Dormer  deceased  for  life,  remainder 
to  his  first  and  other  sons  in  tail  male,  remainder  to  Bobert  Dormer 
second  son  of  the  testator's  said  uncle  James  Dormer  for  life, 
remainder  to  his  sons  in  tail  male,  and  remainder  to  the  use  of  the 
testator's  right  heirs. 

The  testator  made  a  codicil  to  his  will,  dated  the  1st  April,  1816,  [  856  ] 
which  contained  the  following  bequest :  "  I  bequeath  to  Mr.  Joseph 
Dormer  my  next  heir  after  the  death  of  my  brother  Evelyn  Dormer 
without  issue  male  150Z.  yearly  for  the  term  of  his  natural  life  to 
date  and  become  due  from  the  day  of  my  death  but  in  case  he 
should  become  possessed  of  my  title  and  estate  then  it  is  my  will 
that  the  said  annuity  should  be  paid  to  his  next  heir  male  also  for 
the  term  of  his  natural  life  and  so  on  successively  to  all  the  sons  of 
my  cousin  the  late  James  Dormer  so  that  the  next  heir  to  the  title 
and  estate  should  always  enjoy  this  annuity  I  leave  to  my  cousin 
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iHnwEB      Bobert  Dormer  eldest  son  of  James  Dormer  above  mentioned  501. 
Phillips,     ft  J^ar  from  the  day  of  my  death  for  the  term  of  his  natural  life  to 
devolve  to  his  next  brother  and  so  on  in  case  of  his  becoming 
possessed  of  the  annuity  of  150Z.  above  mentioned/' 

The  testator  died  on  the  2nd  April,  1819.  Evelyn  Fierrepoint 
Dormer  then  became  Lord  Dormer,  and  entered  into  possession  of 
the  estates;  he  died  on  the  9th  December,  1826,  without  issue. 
Joseph  Thaddeus  Dormer  then  became  entitled  to  the  estates  and 
title,  and  was  Lord  Dormer  at  the  time  the  claim  was  filed.  At  the 
death  of  Evelyn  Fierrepoint  Dormer  in  1826,  Joseph  Thaddeus 
Dormer  had  no  children,  and  Charles  Dormer  the  second  son  of 
James  Dormer  was  next  heir  presumptive  to  the  title  and  estates  ; 
but,  at  the  filing  of  the  claim  Lord  Dormer  had  several  sons,  the 
eldest  of  whom,  the  defendant  John  Baptiste  Dormer,  was  bom  on 
the  22nd  May,  18S0. 
[  »'>7  ]  The  annuity  of  150/.  was  paid  to  Joseph  Thaddeus  Dormer  until 

he  became  entitled  to  the  estates  and  title  on  the  death  of  Evelyn 
Fierrepoint  Dormer;  it  was  then  paid  to  Charles  Dormer  until 
1852,  when  he  died  without  issue. 

The  annuity  of  50L  was  paid  to  Bobert  Dormer  named  in  the  will 
until  1821,  when  he  died  without  issue ;  it  was  then  paid  to  Charles 
Dormer  until  the  death  of  Evelyn  Fierrepoint  Dormer. 

Under  these  circumstances,  it  became  a  question  who  was  entitled 
to  the  arrears  and  future  payments  of  the  two  annuities,  and  the 
claim  in  which  the  present  appeal  arose  was  filed  by  Miles  Dormer, 
who  was  the  younger  brother  of  Bobert  Dormer  and  Charles 
Dormer,  and  who  claimed  to  be  the  next  presumptive  heir  to  the 
title  and  estates  after  the  death  of  the  present  Lord  Dormer  without 
issue  male:  he  contended  that,  according  to  the  true  construction  of 
the  codicil,  he  became  entitled  to  the  annuity  of  SOL  on  the  death 
of  Evelyn  Fierrepoint  Dormer  and  continued  entitled  to  it  until  the 
death  of  Charles  Dormer,  and  that  he  became  on  the  death  of  Charles 
Dormer  and  still  continued  to  be  entitled  to  the  annuity  of  1602. 
This  view  of  the  case  was  disputed,  it  being  suggested,  with  regard 
at  least  to  the  annuity  of  150L,  that  John  Baptiste  Dormer,  the 
eldest  son  of  the  present  Lord  Dormer,  was  entitled  to  it  as  the  next 
heir  to  the  title  and  estates. 

The  cause  came  on  before  Yice-Chancellor  Eikdbrslby  in  Novem- 
ber, 1864,  when  his  Honour  held,  that  neither  the  plainti£f  Miles 
Dormer,  nor  the  defendant  John  Baptiste  Dormer,  could  take  the 
annuity  of  150{.|  and  that  it  had  in  effect  eeased  upon  the  death  of 
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Charles  Dormer  ;  and  that  the  annuity  of  501.  had  also  ceased  at      Dormer 
the  same  time,  since  there  was  no  longer  any  one  entitled  to  the     Phillips. 
annuity  of  1502.     From  this  decision  the  plaintiff  appealed  to  the 
Lord  Chancellor. 

Mr.   Glasse,  Mr.  Selwyn   and   Mr.  Caima,  for  the  plaintiff,        [  858  ] 
supported  the  appeal. 

They  submitted  that  the  words  '•  next  heir,"  as  used  in  the 
codicil,  meant  next  heir  presumptive ;  and  that  it  was  clear  from  the 
whole  tenor  of  the  instrument  they  were  not  used  by  the  testator  in 
their  strict  technical  sense. 

Mr.  Fleming,  for  the  defendant  John  Baptiste  Dormer,  left  the 
case  in  the  hands  of  the  Court,  and  took  no  part  in  tbe  argument. 

Mr.  Amphlett,  for  the  executors  of  Charles  Gould  one  of  the 
residuary  legatees  under  the  will. 

He  submitted  that  the  plaintiff  was  not  entitled,  and  that  the 
decision  of  the  Vice-chancellor  was  correct ;  he  cited  Lord  Deer- 
hurst  V.  Dxike  of  St.  Albans  (i).  He  also  insisted  that  the  present 
was  a  stale  demand  which  the  Court  ought  not  to  accede  to,  and 
mentioned  Caviphell  v.  Graham  (2),  and  the  fortieth  section  of  the 
statute  3  &  4  Will.  IV.  c.  27. 

Mr.  Lloyd  and  Mr.  Teirell,  for  F.  T.  Gould  a  party  in  the 
same  interest  as  C.  Gould. 

They  cited  Leake  v.  Robinson  (3),  and  submitted  that,  unless  the 
construction  put  upon  the  codicil  by  the  Vice-Chancellob  was 
adopted,  it  was  impossible  to  construe  the  instrument  at  all. 

Mr.  Greene  and  Mr.  H.  F.  Jacksony  for  the  executors  of  the       [  869  ] 
testator,  took  no  part  in  the  argument,  but  claimed  such  advan- 
tage  as  might  be  derived  from  the  Statute  of  Limitations  in  answer 
to  any  demand  for  the  arrears  of  the  annuities. 

Mr.    Glasse    replied,   and    in    reference    to    the   Statute    of 
Limitations  mentioned  PhilUpo  v.  Munnings  (4). 

(1)  21  B.  R.  292  (5  Madd.  232).  (3)  16  R.  R.  168  (2  Mer.  364). 

(2)  32  R.  R.  2U  (1  Ruse.  &  My.  453 ;  (4)  45  R.  R.  63  (2  My.  &  Cr. 
2  CI.  &  Fin.  429). 
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Phillips. 
Miareh  10. 


[  ^860  ] 


The  Lord  Chancellor  now  delivered  judgment : 

His  Lordship  observed,  that  this  was  one  of  those  unsatisfactory 
cases  in  which  the  Court  was  called  on  to  say  what  a  testator 
meant,  when  it  was  perfectly  clear  that  he  did  not  know  what  he 
meant  himself.  All  that  the  Court  could  do  was  to  put  a  con- 
struction on  the  words  actually  used,  and,  dealing  in  this  way 
with  the  present  case,  his  Lordship,  after  considering  the  matter 
over  several  times,  had  come  to  be  quite  of  the  same  opinion  as 
the  Yicb-Chancellor.  (His  Lordship  here  stated  shortly  the 
several  facts  above  noticed,  and  also  the  terms  of  the  will  and 
codicil.) 

The  real  question  was,  what  meaning  was  to  be  given  to  the 
expression  in  the  codicil,  ''  next  heir,"  as  applied  to  the  person 
who  should  always  enjoy  the  annuity  of  1502.  His  Lordship 
agreed  with  the  Vice-chancellor  in  thinking  that  the  testator 
used  the  words  in  the  same  sense  in  which  he  had  used  them  in 
an  earlier  part  of  the  instrument,  and  this  was  clearly  not  in  their 
strict  sense,  for  he  spoke  of  a  person  as  ''  next  heir "  whose 
ancestor  was  still  living,  and  "  nemo  est  hares  virentis :  *'  what  he 
meant  was,  that  the  person  presumptively  entitled  *as  next  heir 
male  to  succeed  to  the  title  and  estates  should  receive  the  annuity. 
On  the  death  of  Evelyn  Fierrepoint  Dormer,  Joseph  Thaddeus 
Dormer  was  the  person  to  succeed  to  the  title  and  estates,  and 
as  he,  Joseph  Thaddeus,  was  then  unmarried,  Charles  Dormer  as 
the  next  heir  presumptive  was  entitled  to  take  the  annuity  of  150/., 
and  it  was  paid  to  him  accordingly.  Of  the  correctness  of  this 
there  could  be  no  doubt,  but  the  question  was,  for  how  long  was 
he  to  continue  to  receive  it :  he  subsequently  ceased  to  be  next 
heir,  for  Lord  Dormer  married  and  had  children.  It  was  impos- 
sible to  speculate  on  what  the  testator  had  in  his  mind  applicable 
to  this  state  of  things ;  the  direction  was  however  clear  that  the 
annuity  was  to  be  paid  for  life,  and  therefore  Charles  Dormer, 
though  he  ceased  to  be  next  heir,  was  still  to  receive  it.  He  died 
in  1852  without  issue,  and  the  point  to  be  determined  was,  what 
was  then  to  become  of  the  annuity,  was  his  next  brother  the 
present  plaintiff  to  take  it  ?  His  Lordship  thought  not,  for,  in 
order  to  take,  it  was  essential  that  he  should  answer  the  description 
of  **next  heir,"  which  he  did  not.  The  reference  to  the  other 
sons  of  James  Dormer  was  parenthetical ;  the  testator's  meaning 
apparently  was,  that  any  of  them  to  take  must  be  in  the  position 
of  next  heir  to  succeed  to  the  title.    No  one  was  to  take  except  as 
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next  heir  male,  and  the  plaintiff,  the  present  appellant,  was  not      Dormer 
next  heir  male :  he  therefore  could  not  take,  and  the  appeal  must     thillips. 
consequently  fail. 


Ex  PARTE  WOOD. 

In  re  SUTTON. 

(4  IJ.  M.  &  G.  861—863.) 
[Obsolete  procedure  in  bankruptcy.] 


1853. 
Feb.  18. 


Ex   PARTE    YOUNG. 

In  re  roebuck. 

(4  D.  M.  &  G.  864—865.) 
[Obsolete  procedure  in  bankruptcy.] 


1853. 
JhUj  4. 


Ex  PARTE  SPRAGUE. 
In  RE  BREWSTER. 

(4  D.  M.  &  G.  866—871  ;  S.  C.  22  L.  J.  Bk.  62.) 

A  dissolution  of  partnership  was  advertised  in  the  Gazette,  and  a  circular 
sent  in  the  name  of  the  dissolved  firm,  requesting  debtors  to  the  firm  to 
pay  their  debts  to  one  partner:  Held,  that  the  notice  was  insufiicient 
to  take  the  debts  out  of  the  reputed  ownership  of  the  firm. 

The  plant  and  stock  in  trade  was  taken  possession  of  by  the  same  partner, 
and  used  in  his  sepaitite  trade  after  the  dissolution :  Held,  that  it  was  in 
his  separate  reputed  ownership. 

This  was  an  appeal  from  the  decision  of  Mr.  Commissioner 
Evans,  holding  that  certain  property,  which  had  belonged  to  the 
bankrupts  jointly,  was  distributable  as  the  separate  property  of  one 
of  them,  as  being  in  his  order  and  disposition  at  the  time  of  the 
bankruptcy. 

Messrs.  Brewster  and  West,  the  bankrupts,  had  carried  on 
business  as  printers  in  partnership  until  the  6th  of  July,  1850, 
when  the  partnership  was  dissolved  by  a  deed  of  dissolution, 
whereby,  among  other  things,  the  partners  covenanted  to  refer  to 
arbitration  all  matters  connected  with  the  partnership  business 
and  the  mode  in  which  the  affairs  of  the  partnership  should  be 
wound-up  and  settled. 

27—2 


1853. 
Juw  24. 

Knight 
Bruce, 

TI7BNEB, 
L.JJ. 
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Ex  parte  Oil  the  same  6th  of  July,  1850,  the  bankrupts  signed  a  notice  of 

Sphaoue  *  o 

dissolution  of  the  partnership,  which  was  inserted  in  the  London 

Gazette  ;  and  they  also  signed  and  sent  to  the  debtors  of  the  firm 

a  circular,  notifying  to  them  the  dissolution,  and  requesting  them 

to  pay  their  debts  to  Brewster. 

After  July,   1860,  each   of  the  partners  carried  on  business 
separately  on   his  own  account,  and  Brewster  retained  and  used 
in   his   business   the   plant   and   stock   which   had   belonged   to 
the  firm. 
[  867  ]  On  the  28th  of  September,  1850,  the  arbitrator  made  his  award, 

and  (amongst  other  things)  ordered  and  adjudged  that  the  partner- 
ship should  be  deemed  to  have  ended  and  been  determined  on  and 
from  the  80th  of  June  then  last  past ;  that  Brewster  should  pay 
and  receive  all  debts,  and  enter  into  a  bond  to  West,  in  the  penal 
sum  of  8,000/.,  to  save  West  harmless  against  all  claims  and 
demands  arising  out  of  the  partnership ;  that  West  should,  after 
the  payment  to  him  thereinafter  mentioned,  deliver  up  to  Brewster 
all  books,  papers  and  writings  relating  to  the  partnership;  that 
Brewster  should  pay  the  sum  of  628/.  17«.  lOd,  to  W^est  within  two 
months  after  notice  in  writing  given  to  Brewster  of  the  arbitrator's 
award  ;  and  that  West  should  accept  and  receive  that  sum  in  full 
discharge  of  his  share  in  the  partnership  estate  and  effects.  And 
the  arbitrator  determined  that,  save  as  aforesaid,  neither  Brewster 
nor  West  had  upon  the  80th  of  June,  1850,  any  claim  or  demand 
upon  or  against  the  other  of  them  in  respect  of  or  in  relation  to 
the  copartnership  stock  in  trade,  machinery  and  effects,  debts, 
accounts  and  differences,  or  otherwise. 

On  the  30th  of  September,  1860,  West  gave  notice  in  writing  to 
Brewster  of  the  award,  and  made  application  to  Brewster  for  the 
payment  of  the  628/.  17«.  lOd.,  which  was  directed  by  it  to  be  paid. 

On  the  19th  of  November,  1850,  Brewster  was  declared  bank- 
rupt ;  and  on  the  22nd  of  November  a  joint  adjudication  was 
pronbunced  against  both  the  bankrupts. 

B^  an  order  of  the  Commissioner,  dated  the  22nd  of  March, 
1863,  the  creditors'  assignee  of  the  separate  estate  of  Brewster  was 
ordered  to  show  cause  why  the  official  assignee  should  not  be 
directed  to  carry  over  to  the  credit  of  the  joint  estate  the  several 
[  *8(>8  ]  sums  of  money  received  *and  to  be  received  in  respect  of  the  debts 
of  the  late  firm. 

Accordingly,  on  the  11th  of  May,  1853,  the  parties  appeared 
before  the  Commissioner,  who,  on  the  26tli  of  May,  delivered  his 
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judgment,  declaring  that  that  wfaich  had  been  partnership  proi)erty      Ex  parte 

R  PR  A  AFT  V 

was  distributable  among  the  separate  creditors  of  the  bankrupt 
Brewster,  as  being  in  his  order  and  disposition. 

From  this  decision  the  trade  assignee  under  the  joint  adjudication 
appealed. 

Mr.  FoUett  and  Mr.  Lucas,  in  support  of  the  appeal : 

The  award  was  insufficient  to  change  the  property,  especially  as 
the  payment  which  was  directed  by  it  as  a  condition  precedent  had 
never  in  fact  been  made.  The  notice  in  the  Gazette  merely  notified 
the  hand  to  receive  the  credits  of  the  firm,  and  could  not  affect 
the  reputed  ownership.  And  as  to  the  plant  and  effects,  the 
mere  retention  of  them  by  one  partner  after  a  dissolution  and 
separation  has  never  been  held  sufficient  to  change  the  reputation 
of  ownership. 

(They  referred  to  Hunter  v.  Rice{^),  Ex  parte  Wheeler  {2),  and 
Ex  parte  Clarkson  (3).) 

Mr.  Swanston  and  Mr.  Aspland,  for  the  respondent,  the  trade 
assignee  of  Brewster : 

There  was  a  complete  conversion  of  the  partnership  into  separate 
property  before  the  bankruptcy.  The  property  had  passed,  but 
the  time  for  the  payment  of  the  consideration  money  had  not 
arrived  at  the  time  of  the  bankruptcy.  The  property  was  there- 
fore really  separate,  and  the  reputation  of  ownership  here  coincided 
with  the  true  title. 

They  referred   to  Ex  parte  Enderby  (^),  Ex  parte  Arbmiin  (5),        [869] 
Ex  parte  Riiffin  (6),  Ex  parte  FeU  (7),  Ex  parte  Williams  (8),  Joy  v. 
Campbell  (9),  Ex  parte  Burton  (10),  Ex  parte  Usborne  (ll),  Ex  parte 
Cooper  (12). 

The  Lord  Justice  Enioht  Bruce: 

With  regard  to  that  part  of  the  appeal  which  refers  to  the  debts 
due  to  Brewster  and  West,  we  are  of  opinion  upon  the  evidence 
that  nothing  had  been  done  to  take  them  out  of  the  reputed 
ownership  of  the  original  creditors.    Even  if  the  advertisement  and 

(1)  13  B.  R.  394  (15  East,  100).  (7)  5  B.  R.  237  (10  Ves.  347). 

(2)  Buck.  25.  (8)  8  R.  R.  62  (11  Yes.  3). 

(3)  4  Dea.  &  Ch.  56.  (9)  9  R.  R.  39  (1  Sch.  &  Lef.  328}. 

(4)  2  B.  &  C.  389.  (10)  1  G.  &  J.  207. 

(5)  De  Gex,  359.  (11)  1  G.  &  J,  358. 

(6)  5  R.  R.  237  (6  Yes.  119).  (12)  1  M.  D.  &  D.  358. 
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Ex  parte  circular  had  come  in  sufficient  time  to  the  knowledge  of  the  debtors, 
they  would  not  of  necessity  have  imported  an  assignment.  They 
would  not  of  necesBity  have  imported  more  than  agency.  The 
parol  evidence  is  very  slight,  and  it  appears  to  me  that  the  case  of 
notice  to  the  debtors  wholly  fails.  Therefore,  whatever  may  have 
been  the  agreement  as  to  the  debts  between  the  creditors  them- 
selves, the  section  of  the  statute  that  has  been  so  frequently 
adverted  to  renders  it  necessary  to  treat  them  as  part  of  the  joint 
estate. 

With  regard  to  the  plant  and  stock,  I  confess  that  I  am  not 
without  some  degree  of  doubt,  a  doubt  arising  from  the  circum- 
stance that  my  mind  is  not  satisfied  that  there  was  a  complete 
delivery  (so  far  as  the  subject  was  capable  of  it),  and  from  the 
circumstance  that  there  was  here  not  a  secret  or  doimant,  but  an 
open  and  avowed  and  notorious  partnership,  followed  for  a  time  by 
so  carrying  on  of  the  business  by  one  of  the  partners  alone.    But, 

[  •STO  ]  doubting  as  I  do,  upon  this  point,  I  cannot  *say  that  I  have  a 
sufficiently  strong  opinion  upon  it  to  warrant  me  in  dissenting  from 
the  conclusion  of  the  learned  Commissioner.  It  is  a  conclusion 
that,  I  repeat,  is  very  possibly  correct.  If  I  were  satisfied  in  my 
own  mind  that  the  conclusion  was  wrong,  I  should  be  bound  so  to 
declare,  but  I  am  not  so  satisfied ;  and,  therefore,  cannot  give  my 
voice  for  disturbing  that  part  of  the  decision. 

The  Lord  Justice  Turner: 

One  question  which  we  are  called  upon  to  decide  in  this  case  is, 
whether  in  truth  any  concluded  agreement  was  come  to  between 
these  two  partners  as  to  the  division  of  the  partnership  assets. 
Looking  at  the  deed  of  dissolution  of  the  6th  July,  1850,  I  find  it 
reciting  that  the  parties  have  mutually  agreed  to  dissolve  the 
partnership,  and  in  pursuance  of  that  agreement  have  signed  the 
notice ;  and  further,  that  it  has  been  agreed  that  Brewster  shall 
have  the  premises  for  the  remainder  of  the  term,  and  pay  and 
satisfy  the  rent  and  covenants ;  and  that  each  of  the  parties  shall 
be  at  liberty  to  carry  on  the  business  of  a  printer ;  and  that  it  shall 
be  referred  to  arbitration  to  ascertain  the  value  of  the  co-partner- 
ship effects,  and  of  the  share  of  West  therein,  and  to  decide  what 
in  respect  to  such  share  shall  be  paid  by  Brewster,  and  how  and 
when  payment  shall  be  made,  and  in  what  manner  the  affairs  shall 
go  on.  This  recital,  carried  into  effect  by  the  operative  part  of  the 
deed,  is  to  my  mind  convincing  evidence  of  an  agreement  that 
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Brewster  should  be  sole  owner  of  this  property,  and  that  the  only     ^^^^^ 
question  was,  what  lie  was  entitled  to  have  paid  to  him,  and  how 
and  when.     The  deed  proceeds  upon  the  notion  of  the  sole  owner- 
ship of  Brewster. 

When  we  have  arrived  at  this  conclusion  as  to  the  operation  of 
the  deed  between  the  parties,  there  arises  a  ^question  as  to  the  [  *87i  ] 
debts,  viz.,  what  was  there  to  take  them  out  of  the  operation  of  the 
statute  as  to  reputed  ownership  ?  At  the  time  of  the  dissolution, 
the  debts  belonged  to  the  partners  jointly.  They  must  have  so 
continued  until  notice  was  given  to  the  debtors  that  the  debts 
wliich  had  been  joint  property  had  become  the  sole  property  of 
the  one.  Now  there  is  nothing  in  the  shape  of  such  notice,  except 
the  fact  that  authority  had  been  given  by  both  partners  to  the 
debtors  to  pay  the  amount  of  their  debts  to  one  of  these  partners. 
I  take  it  that  a  mere  authority  of  that  description  would  not  alter 
the  property  between  the  two.  Therefore,  I  think  that,  as  to  the 
debts,  there  was  not  here  sufficient  to  take  the  case  out  of  the  opera- 
tion of  the  statute  as  to  reputed  ownership.  As  to  the  stock  in 
trade  and  plant,  the  case  stands  on  a  different  footing.  On  the  6th 
July,  1850,  sole  possession  was  taken  by  Brewster.  He  carried  on 
a  separate  trade ;  the  name  was  changed ;  and  the  other  partner 
was  also  carrying  on  a  separate  trade  in  a  different  place.  I  think 
that  these  circumstances  were  sufficient  to  take  this  part  of  the 
property  out  of  the  reputed  ownership  of  the  two.  It  is  not 
material  how  long  the  separate  possession  continued,  provided  it 
was  clear.  I  think,  therefore,  that  the  decision  of  the  Commissioner 
must  be  confirmed  as  to  the  plant  and  stock,  and  altered  as  to  the 
monies  which  were  due  to  the  firm. 

Each  estate  was  directed  to  bear  its  own  costs. 


In  re  a  petition  FOR  AERANGEMENT,  &c.  i853. 

ANONYMOUS.  '^— 

(4  D.  M.  &  G.  872.) 
[Obsolete  law  of  bankruptcy.] 
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[b.b. 


185S. 

Ntfv,  19. 


Ex  PAETE  DTNSDALE. 
In  rb  D1N8DALE. 

(4  D.  M.  &  G.  873—874.) 
[Old  law  of  bankruptcy.] 


1864. 
Feb.  17. 


Ex  PARTE  JAMES  WOOD. 
In  re  JAMES  WOOD. 

(4  D.  M.  &  G.  875—881.) 

It  was  not  imperative  upon  the  Commissioner  to  require  a  bond  under  the 
12  &  13  Vict.  c.  106,  8.  78,  or  the  General  Orders,  but  was  a  matter  within 
his  discretion,  having  regard  not  only  to  the  solvency  of  the  alleged  debtor, 
but  to  all  the  circumstances  of  the  case,  including  the  probability  of  success 
in  an  action  for  the  demand. 

When,  therefore,  the  demand  was  made  in  respect  of  differences  in 
purchases  and  sales  of  a  commodity  arising  from  the  mere  turn  of  the 
market,  neither  party  having  or  intending  to  buy  or  sell  the  commodity 
itself,  it  was  held  not  to  be  a  proper  case  for  requiring  a  bond. 

[See  Ex  parte  Ward  (1882)  20  Ch.  D.  356,  where  a  similar  rule  was  applied 
by  the  Court  in  exercising  the  discretion  confen>dd  by  the  Bankruptcy  Act,  1809 ; 
and  see  now  the  Bankruptcy  Act,  1883,  s.  7  (5).] 
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Ex  parte  HARVEY. 

In  re  BLAKELY. 

Ex  PARTE  SPEINGFIELD. 

(In  the  same  Matter.) 

(4  D.  M.  &  G.  881  -900.) 

A  firm  were  holders  of  a  joint  and  several  promissory  note  made  by  a 
father  and  son.  The  son  assigned  all  his  property  to  trustees  for  the 
benefit  of  his  creditors,  who  were  expressed  to  be  parties  to  the  assignment 
and  to  be  named  in  a  schedule,  and  the  deed  purported  to  contain  an 
absolute  release  of  the  debts  without  any  reservation  of  rights  against 
sureties.  One  of  the  proposed  trustees  was  a  partner  in  the  above-mentioned 
firm,  and  he  declined  to  assent  to  the  deed  until  the  father  had  consented 
in  writing  that  the  deed  should  not  prejudice  the  rights  of  the  firm  against 
the  father.  Thereupon  the  father  in  writing  requested  the  trustee  to  assent 
to  the  deed,  which  was  then  executed  by  him  and  the  other  trustees,  but 
not  by  any  other  creditor.  Upon  its  execution  as  an  act  of  bankruptcy,  an 
adjudication  was  pronounced  against  the  son :  Held,  that  even  assuming 
the  father  to  have  joined  in  the  note  as  a  surety  merely,  and  the  partner  to 
have  executed  the  deed  as  a  creditor  and  not  merely  as  a  trustee,  the 
father's  liability  was  not  discharged. 

It  is  not  universally  necessary,  in  order  to  reserve  on  a  composition  deed 
remedies  against  sureties,  that  the  reservation  should  be  expressed  in  the 
deed. 

These  were  two  appeals  from  the  rejection  of  proofs  under  the 
following  circumstances : 
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The  bankrupt,  Edward  Blakely,  carried  on  business  as  a  silk  Kxftarte 
mercer  at  Norwich.  His  son,  Edward  Theobald  Blakely,  also 
carried  on  business  in  the  same  city  as  a  shawl  manufacturer.  In 
March,  1850,  the  son  applied  to  Messrs.  Harvey  and  Hudson  (the 
appellants  in  one  of  the  two  appeals),  who  were  bankers  at 
Norwich,  to  lend  him  money  for  the  purposes  of  his  business,  and 
they  agreed  to  do  so  by  opening  a  banking  account  with  him  and 
allowing  him  to  draw  upon  the  same  from  time  to  time  to  the 
extent  of  5002. 

On  the  28th  of  November,  the  son,  who  had  drawn  on   the       I  882  ] 
bankers  beyond  the  limit  agreed  upon,  induced  them  to  continue 
the  credit,  and  to  make  further  advances  on  the  following  guarantee, 
which  was  signed  by  his  father,  the  bankrupt : 

''  I,  the  undersigned  Edward  Blakely,  of  Norwich,  silk  mercer, 
for  and  in  consideration  of  Messrs.  Harveys  and  Hudsons,  bankers, 
at  Norwich,  having  at  my  special  instance  and  request  agreed  to 
continue  open  an  account  which  Edward  Theobald  Blakely  now 
hath  with  them,  and  to  make  further  advances  to  the  said  Edward 
Theobald  Blakely,  do  hereby  undertake  and  agree  to  guarantee 
the  payment  to  the  said  Messrs.  Harveys  and  Hudsons,  on  demand 
of  the  sum  or  sums  of  money,  together  with  interest,  commission 
and  the  usual  banking  charges  upon  the  same  as  they  may  here- 
after advance  or  pay  to  or  for  the  said  Edward  Theobald  Blakely,  so 
that  the  whole  sum  to  be  recoverable  under  this  guarantee,  which 
shall  be  deemed  and  taken  from  time  to  time  and  at  all  times  here*, 
after  to  be  a  continuing  guarantee  and  security,  shall  not  exceed  the 
sum  of  2,500/." 

Another  agreement  was  subsequently  come  to  between  the  father, 
the  son  and  the  bankers,  to  the  effect  that  the  bankers  should 
advance  to  the  father  himself  750Z.  on  a  mortgage  security,  and  should 
give  up  to  the  father  his  guarantee  of  the  28th  of  November,  1850, 
and  also  two  bills  of  exchange,  dated  respectively  the  10th  of 
February  and  the  10th  of  December,  1852,  for  the  sums  of  800/.  and 
280/.  drawn  by  the  son  upon  the  father,  and  discounted  by  the 
bankers;  and  that  thereupon,  and  in  consideration  thereof,  the 
father  and  son  should  give  their  joint  and  several  promissory  note 
for  8,080/.,  being  the  aggregate  amount  of  the  bills  of  exchange  and 
2,500/.  *part  of  the  balance  then  remaining  due  to  the  bankers  upon  [  ^883  ] 
the  son's  banking  account ;  and  that  the  bankers  should  hold 
certain  railway  shares  as  security  for  the  residue  of  the  balance 
of  the  son's  account.    Accordingly  the  guarantees  and  bills  of 
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Kx  parte  excliange  ^ere  delivered  up,  and  the  father  and  son  gave  the 
bankers  a  joint  and  several  promissory  note,  which  was  as  follows : 
"Norwich,  14th  December,  1852.  On  demand  we  jointly  and 
severally  promise  to  pay  to  Messrs.  Harveys  and  Hudsons,  or 
order,  8,0801.  value  received.   Edward  Blakely.    Edward  Theobald 

BlAKBLY." 

On  the  29th  of  March,  1858,  the  son  executed  a  trust  deed, 
expressed  to  be  made  between  himself  of  the  first  part,  Thomas 
Osborne  Springfield  (the  appellant  in  the  other  appeal),  Robert 
John  Harvey  Harvey  (one  of  the  partners  in  the  Bank),  and 
William  Stark,  as  trustees  for  themselves  and  the  rest  of  the 
creditors  of  the  son  parties  thereto  of  the  second  part,  and  the 
several  other  persons  whose  names  and  seals  were  thereunto 
subscribed  and  set,  being  respectively  creditors  of  the  son  of  the 
third  part.  By  this  deed,  reciting  that  the  son  was  indebted  unto 
the  parties  thereto  of  the  second  and  third  parts  in  the  several 
sums  set  opposite  to  their  respective  names  in  the  schedule  thereto, 
and  was  unable  to  pay  the  same,  and  had  agreed  to  assign  all  his 
estate  and  effects  unto  the  trustees  for  the  benefit  of  his  creditors 
as  thereinafter  mentioned,  it  was  witnessed  that  in  pursuance  of 
the  said  agreement,  and  in  consideration  of  the  premises,  and  of 
the  nominal  consideration  therein  mentioned,  the  son  assigned 
unto  the  trustees,  their  executors,  administrators  and  assigns,  all 
his  stock  in  trade  and  other  personal  estate  and  effects,  to  hold  the 
same  upon  trust,  to  collect  and  receive  or  sell  and  dispose  of  the 
same  in  manner  therein  mentioned  and  out  of  the  monies  to  be 
[  *88i  ]  received  by  virtue  thereof  to  pay  all  the  costs  and  expenses  *of  that 
indenture,  and  relating  to  the  premises,  or  the  trust  thereby 
created,  and  in  the  next  place  to  pay,  retain  and  satisfy,  rateably 
and  proportionably,  and  without  any  preference  or  priority,  to 
themselves,  (the  said  trustees  and  their  partners,)  and  the  other 
persons  parties  thereto  of  the  third  part,  the  several  debts  or  sums 
set  opposite  to  their  respective  names  in  the  schedule  thereto 
subject  to  a  proviso  thereinafter  contained  for  verification  of  the 
amounts  thereof,  and  to  pay  the  residue,  if  any,  of  the  said  monies 
unto  the  son,  his  executors,  administrators  and  assigns.  After  the 
usual  powers  and  provisions  for  carrying  the  arrangement  into 
effect,  it  was  thereby  lastly  witnessed,  that  in  consideration  of 
the  premises  and  of  the  assignment  thereinbefore  contained,  the 
several  creditors  parties  thereto  of  the  second  and  third  parts, 
subject  to  the  proviso  next   thereinafter  contained,  released  and 
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discharged  the  aon  of  and  from  all  and  all  manner  of  debt  and  Ex  parte 
debts,  actions,  suits,  claims  and  demands  whatsoever.  And  the 
indenture  contained  a  proviso  for  avoiding  the  same  in  case  of  the 
concealment  by  the  son  of  any  part  of  his  estate  and  effects  to  the 
value  of  20/.,  except  the  linen  and  wearing  apparel  of  himself  and 
his  family. 

This  deed  was  executed  by  the  son  and  by  the  three  trustees, 
but  not  by  any  other  creditor,  nor  did  it  in  the  body,  or  in  a 
schedule,  contain  the  name  of  any  other  creditor  or  the  amount  of 
any  debt.  No  creditor  received  any  dividend  under  it,  and  the 
appellants'  case  was,  that  the  trustees  only  executed  the  deed  in 
that  character  and  not  as  creditors,  and  that  they  did  not  intend 
thereby  to  release  any  debt. 

The  result  of  the  evidence  (which  was  conflicting),  *was  that  the       I  ^685  | 
father  was  privy  to  and  concurred  in  the  execution  of  this  deed  by 
the  son  and  the  trustees. 

On  the  6th  of  April,  1853,  the  following  letter  was  sent  by  a 
creditor  and  friend  of  the  son  to  Mr.  Springfield,  one  of  the  trustees 
under  the  deed : 

"Dear  Sir, — The  creditors  of  Mr.  E.  T.  Blakely,  manufacturer, 
through  you  as  their  trustee,  having  this  day  agreed  to  accept  a 
composition  of  ten  shillings  in  the  pound  in  satisfaction  and 
discharge  of  their  respective  debts,  amounting  to  6,0222.  (the  total 
amount  of  all  his  liabilities,  as  per  statement  annexed),  I  hereby 
undertake  to  grant  acceptances  at  four  months,  amounting  in  the 
whole  to  8,011f.,  being  ten  shillings  in  the  pound,  upon  the  above 
mentioned  sum  of  6,022/.,  on  the  following  conditions :  1st.  That 
all  the  goods  now  in  Mr.  Blakely's  hands  and  still  to  be  made  be 
forwarded  when  completed  to  me  or  my  order.  2nd.  The  bills  to 
be  drawn  upon  me  against  the  amount  of  the  invoice  price  of 
consignment  of  above  goods  and  of  the  others  still  to  be  manu- 
factured less  ten  per  cent.,  such  bills  to  date  from  the  time  of  the 
delivery  of  such  goods  to  me,  such  acceptances  to  continue  until 
they  amount  to  the  above-mentioned  sum  of  8,0111.  sterling.  The 
acceptances  to  be  made  payable  to  Thomas  0.  Springfield,  Esq.,  a 
trustee  for  himself  and  the  other  creditors  of  Mr.  E.  T.  Blakely. 
I  remain,  dear  sir,  yours  most  respectfully,  James  G.  Frost." 

On  the  same  6th  of  April,  Mr.  Springfield  returned  the  following 
answer : 

"  To  Mr.  J.  G.  Frost.  Sir, — ^We,  the  undersigned,  (being 
trustees  appointed  under  a  deed  of  assignment,  dated  March  29th, 
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Ex  parte      1853,  executed  by  Edward  Theobald  *Blakel\',  of  Norwich,  sliawl 
Harvey 
r  »^^  -.'      manufacturer,   to  us  on  behalf  of  ourselves  and  the  rest  of  the 

creditors  of  E.  T.  Blakely)  hereby  agree  on  behalf  of  ourselves  and 
the  other  creditors,  to  accept  the  dividend  of  ten  shillings  in  the 
pound,  to  be  payable  and  paid  in  the  manner  and  form  proposed  in 
the  within  written  letter.  We  remain,  &c.,  for  self  and  co-trustees, 
T.  0.  Springfield." 

According  to  the  evidence  in  support  of  the  appellants'  case,  the 
letter  of  Mr.  Frost  was  shown  to  the  trustee,  Mr.  Harvey,  by  the 
other  trustee,  Mr.  Springfield,  who,  on  behalf  of  the  bankrupt  and 
his  son,  requested  the  bankers  to  concur  in  the  arrangement  therein 
proposed,  informing  them  that  in  such  case  the  father  would  pay 
the  residue  of  the  debt  of  3,030/.  above  the  amount  of  the  composi- 
tion, but  the  bankers  declined  giving  their  concurrence  without  the 
consent  in  writing  of  the  father  that  their  right  to  enforce  payment 
of  the  sum  of  8,030/.  from  him  should  remain  unprejudiced,  and 
that  the  father  should  remain  liable  as  principal  debtor  to  them 
for  the  whole  of  the  debt.  On  the  7th  of  April  the  father  sent  to 
the  bankers  the  following  letter : 

"  Crown  Bank,  Norwich,  7th  April,  1853.  Dear  Sirs, — I  request 
you  will  take  ten  shillings  in  the  pound  on  my  son's  estate.  As  to 
the  residue,  I  hope  to  be  able  to  satisfy  you  myself." 

On  the  21st  April,  1853,  another  agreement  was  drawn  up,  and 
expressed  to  be  made  between  Thomas  0.  Springfield,  .Robert  John 
Harvey  Harvey  and  William  Stark,  as  trustees  acting  under  the 
indenture  of  assignment  of  the  29th  March,  1858,  of  the  first  part, 
[  •887  ]  the  several  creditors  of  Edward  T.  Blakely  of  the  *second  part,  and 
James  G.  Frost  of  the  third  park,  whereby  Mr,  Frost  agreed  forth- 
with  to  deliver  to  the  trustees  his  bill  of  exchange  for  314/.,  being  a 
balance  therein  recited  to  be  due  from  him,  and  (to  the  extent  of 
3,600/.)  to  take  of  the  trustees  all  the  manufactured  goods  then 
being  in  and  upon  the  manufactory  and  premises  of  the  bankrupt's 
son  in  Norwich :  and  also  all  such  goods  as  might  be  manufactured 
by  the  trustees,  as  therein  mentioned,  upon  certain  terms  therein 
specified,  and  to  deliver  to  the  trustees  his  acceptances  for  the  price 
thereof  payable  as  therein  mentioned,  to  the  extent  of  3,600/.,  and 
the  trustees,  in  consideration  of  the  due  performance  of  such 
agreement  as  aforesaid  on  the  part  of  Mr.  Frost,  and  with  the 
consent  of  the  creditors,  testified  by  their  signing  the  now  stating 
agreement,  thereby  transferred  to  Mr.  Frost  all  the  working  plant 
and  machinery,  materials  and  goods,  late  of  the  son,  then  being 
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in  the  manufactory  and  premises,  for  his  own  absolute  use,  subject      Ez  parte 
to  certain  provisions  in  the  agreement  contained. 

This  agreement  was  signed  by  Thomas  0.  Springfield,  Eobert 
John  Harvey  Harvey,  William  Stark,  and  some  of  the  creditors,  but 
according  to  the  evidence  on  behalf  of  the  bankers,  Mr.  Harvey 
signed  the  same  only  as  a  trustee  and  not  on  behalf  of  his  partners, 
from  whom  he  had  no  authority  to  sign  either  that  document  or  the 
indenture  of  the  29th  March,  1853. 

The  petition  for  adjudication  against  the  father  was  filed  on  the 
9th  April,  1858,  by  two  creditors,  named  William  Lycett  and  David 
Davies. 

On  the  28th  April,  1853,  a  petition  for  adjudication  of  bankruptcy 
was  filed  against  the  son,  who  was  also  declared  a  bankrupt. 

The  bankers  attended  before  the  Commissioner  acting  in  the       [888  J 
prosecution  of  the  bankruptcy  of  the  father,  and  tendered  a  proof 
for  2,8572.  Is.  6d.,  being  the  balance  due  on  the  3,0802.  and  interest 
secured  by  the  promissory  note. 

A  proof  was  also  tendered  by  Mr.  Springfield  for  the  amount  of 
his  debt,  but  the  commissioner  rejected  both  proofs  on  the  ground 
that  the  bankers  and  Mr.  Springfield  had  concurred  in  the  composi- 
tion deed,  and  that  the  father  being  a  surety  for  the  debts  due  from 
the  son  to  the  appellants  was  thereby  released. 

From  these  rejections  the  two  appeals  were  brought,  and  were 
separately  argued,  but  as  the  arguments  were  to  a  considerable 
extent  the  same  they  are  blended  in  this  report. 

A  considerable  portion  of  the  evidence  and  of  the  argument 
related  to  the  question  whether  the  father  was  a  surety  or  a 
principal  creditor ;  but,  as  the  judgments  proceed  on  the  assumption 
of  the  father  being  a  surety  without  determining  the  question,  these 
portions  of  the  case  are  omitted. 

Mr.  Swanston,  Mr.  Roll,  Mr,  Bazalgette  and  Mr.  Prentice^  in 
support  of  the  appeal  of  the  bankers. 

Mr.  Sicanston  and  Mr.  Palmer,  in   support  of  the  appeal  of 
Mr.  Springfield: 

*     *     But  even  supposing  the  deed   to    have  been  capable  of 
operating  as  a  release,  if  it  had  *remained  in  force,  that  effect  was       [  •gg^  ] 
destroyed  on  its  becoming  void  and  inoperative  by  reason  of  adjudi- 
cation of  bankruptcy  being  made  upon  it.     Thus,  if  a  tenant  is  law- 
fully evicted  he  cannot  be  sued  on  a  covenant  for  payment  of  rent. 
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Ex  parte      When  the  petition  for  adjudication  was  filed  the  deed  was  as  if  it 
^^*'"^-      had  never  existed.     *     *     * 

[  890  ]  ^^^''  Daniell  and  Mr.  Aspland  for  the  assignees  : 

The  deed  contained  an  absolute  release,  and  it  was  executed  by 
a  partner  in  each  of  the  appellants'  firms,  and  was  afterwards 
acceded  to  and  acted  upon  by  the  appellants.  It  therefore  abso- 
lutely discharged  the  debts  for  which  the  father  was  surety  to  them. 
Although  it  should  be  admitted,  that  on  the  deed  being  avoided 
by  the  bankruptcy  the  liability  of  the  principal  creditor  revived,  it 
does  not  follow  that  the  liability  of  the  surety  would  be  revived  also. 
The  contrary  is  the  law,  since  a  surety  once  discharged  by  the  act 
of  the  creditor  cannot  be  again  made  liable. 

[A  great  many  cases  were  cited  on  both  sides  as  to  the  effect  of 
creditors*  deeds  upon  the  liabilities  of  sureties  and  as  to  the  effect 
of  bankruptcy  upon  pending  an*angements  with  creditors,  but  as  the 
decision  ultimately  turned  upon  the  special  circumstances  of  the 
case  it  became  unnecessary  to  consider  the  cases  thus  cited.] 

[  891  ]  Judgment  was  reserved  on  both  appeals. 

Feb.  28.       The  Lord  Justice  Enioht  Bruce  : 

These  petitions  (which,  like  many  others,  though  in  the  form  of 
appeal,  are  supported  and  opposed  by  testimony,  that  was  not,  as 
well  as  testimony  that  was  before  the  learned  Commissioner  in  the 
bankruptcy),  call  for  our  decision  upon  disputes  of  fact,  more 
distressing,  whether  more  or  less  difficult,  than  the  questions  of  law 
and  equity  raised  by  them, — disputes  that  have  required  a  careful 
examination  of  evidence,  unfortunately  including  upon  one  side  or 
the  other,  if  not  on  both,  some  very  seriously  incorrect  swearing. 

Having  considered  the  materials  before  us  as  much  and  as  long 
as  could  be  useful,  we  have  now  to  terminate,  so  far  as  we  can 
terminate,  this  crabbed  litigation. 

And  first,  with  regard  to  the  bankers'  petition,  of  which  I  shall 
dispose,  so  far  as  I  am  concerned,  wholly  and  separately,  before 
again  touching  upon  the  other.  The  object  of  these  petitioners,  who 
[  '892  ]  carry  on  their  business  *of  bankers  at  Norwich,  is  to  establish,  that, 
upon  a  promissory  note  a  joint  and  several  note  for  3,030/.,  dated 
the  14th  December,  1852,  payable  on  demand,  which,  for  valuable 
consideration,  Mr.  Edward  Blakely,  also  of  Norwich,  the  bankrupt 
in  this  bankruptcy,  and  his  sou,  Mr.  Edward  Theobald  Blakely, 
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then  signed  and  gave  to  them,  they  are  entitled  to  prove  against  the  ^^  P<^rte 
estate  of  the  former  a  debt  of  2,857/.  78.  5d,  There  is  no  contest  as 
to  the  amount,  for  it  is  admitted  that  the  petitioners,  if  entitled  to 
prove  at  all  upon  the  note  against  the  elder  Mr.  Blakely's  estate, 
are  entitled  to  do  so  for  that  sum.  Their  right  is  denied  by  the 
assignees  on  the  single  ground  of  the  execution  by  one  of  the 
petitioners,  namely,  Mr.  Harvey,  of  a  deed  of  trust  for  the  benefit  of 
the  creditors  of  the  younger  Mr.  Blakely,  which  deed,  dated  the  29th 
March,  1868,  was  executed  by  him  probably  on  that  day,  but 
certainly  on  that  or  the  preceding  or  following  day,  and  by  Mr. 
Harvey,  I  believe,  on  the  7th  April  following. 

The  assignees  insisted  before  the  learned  Commissioner  and  still 
insist,  that,  by  the  deed  Mr.  Harvey  released  and  discharged  the 
younger  Mr.  Blakely,  and  by  doing  so,  released  and  discharged  his 
father,  though  not  a  party  to  the  instrument  nor  purporting  to  be 
released  or  discharged  by  it  from  the  note. 

The  learned  Commissioner,  thinking  the  assignees  right  in 
the  contention,  rejected  the  proof  tendered  by  the  petitioners 
for  the  2,857/.  7«.  5rf.,  which  they  consequently  now  ask  us  to 
admit. 

It  may  be  right  to  notice  that  the  11th  April,  1853,  was  the  day 
on  which  Mr.  Blakely  the  elder  was  adjudicated  a  bankrupt ;  that 
he  was  so  upon  an  act  of  bankruptcy  committed  by  him  three 
days,  and  only  *three  days,  before ;  and  that,  his  son  having  been  [  •893  ] 
adjudicated  a  bankrupt  within  less  than  a  month,  but  not  less 
than  a  fortnight  afterwards,  both  bankrupts  have  obtained  their 
certificates. 

The  act  of  bankruptcy  on  which  the  adjudication  against  the  son 
proceeded  was  his  execution  of  the  deed  already  mentioned,  and 
that  adjudication  having  never  been  annulled,  or,  as  I  believe, 
sought  to  be  annulled  or  interfered  with,  and  his  bankruptcy  and 
certificate  under  it  being  in  f  uUforce,  I  think  it  unnecessary  to  gtve 
any  opinion  upon  the  controversy  whether  his  petitioning  creditor 
was  a  person  entitled  to  treat  the  deed  as  an  act  of  bankruptcy. 

A  main  point,  though  perhaps  not  the  only  point,  made  by  the 
respondents  against  the  proof,  has  been  that,  as  they  allege,  the 
elder  Mr.  Blakely  joined  in  the  note  of  December,  1852,  as  surety, 
and  merely  as  surety  for  his  son.  This  point,  however,  is  immaterial 
if,  before  the  father  committed  on  the  8th  of  April  the  act  of  bank- 
ruptcy upon  which  he  was  adjudicated  a  bankrupt,  he  knew  or  had 
notice  of  the  existence  and  approved  of  the  deed  of  the  29th  of  March, 
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Ex  parte      and  had,  before  or  after  Mr.  Harvey's  execution  of  it,  assented  to 

B ABVEY 

Mr.  Harvey's  concurrence  in  it.  Ought  it  then,  or  ought  it  not,  to 
be  judicially  believed  that  before  the  elder  Mr.  Blakely's  act  of 
bankruptcy  of  the  8th  of  April  he  knew  or  had  notice  of  the 
existence  and  approved  of  the  deed  of  the  29th  of  March,  and 
assented  before  or  after  Mr.  Harvey's  execution  of  it  to  Mr.  Harvey's 
concurrence  in  it?  The  petitioners  affirm  and  the  respondents 
deny  this  proposition,  and  there  is  a  conflict  of  evidence  upon  it. 
But  the  proposition  is  one  probable  in  its  nature — one  that  if  the 
only  allegations  of  fact  before  us  were  those  of  which  the  truth  is 

[  *894  ]  admitted,  or  so  clearly  and  manifestly  ^proved  as  to  be  substantially 
not  contested,  would  properly,  I  think,  be  inferred  to  be  true  also, 
and  one  lastly  which,  upon  a  just  estimate  of  the  whole  of  the  actual 
materials  before  the  Court,  ought,  I  conceive,  to  be  judicially 
considered  and  decided  to  be  true. 

Next  it  is  to  be  recollected  that  the  arrangement,  the  transaction 
of  which  the  deed  was  part,  or  which  it  was  to  declare  and  effectuate, 
has  never  been  completed,  but  fell  to  the  ground  and  wholly  failed 
of  effect.  The  deed  was  not  executed  by  Mr.  Harvey  before  the 
7th  of  April  last.  Within  less  than  a  month  afterwards  came  the 
adjudication  against  the  younger  Mr.  Blakely,  proceeding,  as  I  have  * 
said,  on  his  execution  of  it.  The  deed,  subject  to  this  observation 
that  the  three  trustees,  who  were,  I  believe,  in  fact,  respectively 
creditors  (though  Mr.  Harvey  only  so  as  a  member  of  his  firm), 
did  in  one  if  not  in  both  of  those  characters  execute  it,  was  not 
executed  by  any  creditor.  Nor  does  it  in  the  body  of  it,  or  in  a 
schedule,  or  in  any  way  mention  or  show  the  name  of  any  other 
creditor  than  the  three  trustees,  or  the  nature  or  amount  of  any 
debt  due  to  them  or  to  any  creditor  whomsoever.  Not  a  creditor 
has  received,  and  it  must  be  taken  that  no  creditor  ever  can 
receive  a  dividend  under  it,  for  the  bankruptcy  founded,  and  I 
must  suppose  well  and  duly  founded,  on  it  rendered  it  void 
against  the  assignees,  under  that  bankruptcy,  who  have  taken 
accordingly  all  the  property  that  the  deed  was  intended  or  pro- 
fessed to  pass. 

There  is  not,  I  think,  the  least  reason  to  believe  that  Mr.  Harvey 
executed — and  the  just  inference  from  the  evidence  I  conceive  to  be 
that  he  did  not  execute — it  with  any  view  or  intention  of  releasing 
or  discharging  Mr.  Blakely  the  elder  in  respect  of  the  promissory 

[  ♦805  ]       note  of  the  preceding  *December,  and  I  am  persuaded  that  not  any 
party  to  the  deed  did,  before  executing  or  when  executing  it,  suppose 
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or  believe  that  the  effect  of  Mr.  Harvey's  execution  of  it  was  or  Rx  parte 
would  be  so  to  release  or  discharge  Mr.  Blakely  the  elder.  There  '^^*^^^- 
can  be  no  doubt  that  it  might  have  been  so  framed  as  (all  things 
else  being  the  same)  to  proiect  the  son  from  being  sued  by  the 
petitioners  as  his  creditors,  and  at  the  same  time  to  render  it 
certain  and  manifest  that  the  father  could  not,  on  the  ground  of 
Mr.  Harvey's  execution  of  it,  claim  successfully  to  be  or  have  been 
so  released  or  discharged  ;  and  I  am  convinced  that  had  the  atten- 
tion of  Mr.  Harvey  been  called  to  the  point,  he  would  have  refused 
to  execute  the  instrument  unless  so  altered. 

The  question  then  arises  whether  his  execution  of  the  deed,  as  it 
stands,  did  release  or  discharge  Mr.  Blakely,  the  father,  at  law,  as  to 
the  promissory  note  of  December.  If  not,  the  deed  certainly  had  in 
equity  no  such  effect.  But  if  the  release  or  discharge  was  effected 
by  the  deed  at  law,  still,  in  my  judgment,  under  the  circumstances, 
it  was  not  so  in  equity.  That  is,  it  appears  to  me  that,  in  equity, 
(by  reforming  the  deed,  or  without  that  step,)  the  petitioners  were, 
perhaps  before,  but  certahily  after  the  adjudication  against  the  son, 
entitled  to  be  relieved  against  that  legal  effect,  and,  subject  to  the 
operation  of  the  father's  bankruptcy,  restored  to  their  right  of 
action  against  him ;  nor  has  anything  taken  place  which  can  have 
precluded  them  from  asserting  that  equity,  an  equity  as  effectual 
against  the  assignees  as  against  their  bankrupt. 

We  are  bound,  I  think,  accordin^^ly  to  declare  that  the  petitioners 
have  the  same  right  of  proof  against  the  estate  of  Mr.  Blakely, 
the  father,  under  his  bankruptcy,  as  they  would  have  had  if 
Mr.  Harvey  had  neither  executed  *nor  been  aware  of  the  deed  of  [  ♦896  ] 
the  29th  of  March,  1858,  and  to  admit,  therefore,  the  2,8572.  7a.  5d. 
to  be  proved. 

The  petitioners  have  appeared  here  by  four  learned  counsel,  and 
have  made  an  unsustained  charge  of  concealment  of  property 
against  the  younger  Mr.  Blakely,  but  subject  to  deductions  in  those 
respects,  ought  not,  I  think,  to  have  their  costs  of  this  petition  from 
the  estate.  My  reasons  are,  not  only  that  the  struggle  against  the 
proof  into  which  the  assignees  have  entered  had  no  warrant  from 
good  sense  or  abstract  justice,  but  that,  moreover,  the  proposition 
of  their  duty  having  required  from  them  that  struggle,  is  one  not 
established  to  my  satinfaction.  That  the  equity  of  this  case,  not 
merely  in  the  judicial,  but  also  in  every  other  sense  of  that  expres- 
sion, is  with  the  petitioners,  and  that  although  the  controversy  has 
come  before  us  not  exactly  as  it  was  before  the  learned  Commissioner, 
R.R. — ^voL.  on.  28 
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Ex  parte     I  consider  the  failure  of  the  opposition  to  the  proof  too  complete  on 
HA.KVEY.      tQci^nicai^  equally,  and  rational  grounds  to  justify  us  in  rendering 
the  success  of  these  just  creditors  merely  or  nearly  barren. 

And  now  to  take  up  the  petition  of  Messrs.  Springfield  and 
Bobinson.  Upon  this,  besides  the  evidence  strictly  belonging  to 
itself,  the  affidavits  belonging  to  that  of  the  bankers  have  been  by 
agreement  between  the  parties  made  evidence  so  far  as  those 
affidavits  bear  on  the  questions  common  to  both  petitioners ;  and 
after  the  statement  that  I  have  made  of  the  reasons  and  grounds 
of  the  decision  which,  so  far  as  I  am  concerned,  I  have  just 
pronounced  in  favour  of  Messrs.  Harvey  &  Co.,  a  statement  to  a 
considerable  extent,  if  not  altogether,  applicable  here  also,  I  cannot 
deem  it  necessary  for  me  to  say  much  more. 
[897]  It  is,  in  my  opinion,  established   that  Mr.   Thomas   Osborne 

Springfield's  execution  of  the  deed  of  the  29th  of  March,  which 
must  be  understood  to  have  taken  place  on  the  day  of  its  date,  took 
place  with  the  privity  and  previous  and  contemporaneous  appro- 
bation and  consent  of  the  elder  Mr.  Blakely,  and  without  any 
intention,  notion,  suspicion   or  idea  on  the  part  of  Mr.  Thomas 
Osborne  Springfield  that  his  execution  of  it  should  or  would  defeat 
or  prejudice  any  claim  of  his  firm  upon  the  elder  Mr.  Blakely.    I 
believe  that  if  any  such  notion,  suspicion  or  idea  had  been  enter- 
tained by  Mr.  Thomas  Osborne  Springfield,  he  would  have  refused 
to  execute,  and  that  he  did  not  deceive  or  mislead  or  wrong  any 
person  by  executing  the  deed,  which,  having  produced  nothing, 
and  become  incapable  of  producing  anything  except  the  bankruptcy 
of  Mr.  Edward  Theobald  Blakely,  but  having,  as  his  deed,  been 
rendered  absolutely  ineffectual  as  from  the  beginning  in  every 
sense  here  material,  cannot,  in  my  judgment,  be  set  up  against 
these  petitioners  by  the  respondents.    The  same  order,  mutatis 
mutandis,  as  in  the  preceding  case,  ought,  I  conceive,  to  be  made 
in  this. 

I  need  scarcely  add,  that  I  think  it  not  material  whether  the 
elder  Mr.  Blakely  ought  to  be  considered  as  a  surety  or  a  principal 
with  regard  to  the  bills  or  debt  here  in  question,  or  whether  the 
228th  section  of  the  Bankrupt  Act  has  any  bearing  on  the  dispute. 

The  Lord  Justice  Turner: 

The  case  of  the  assignees  upon  these  petitions  cannot  be  more 
favourably  stated  than  that  the  bankrupt,  Edward  Blakely,  was  a 
surety  merely,  and  that  the  petitioners,  Robert  John  Harvey  Harvey 
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and  Thomas  Osborne  Springfield,  executed  the  deed  of  the  29th  of  Ex  parte 
*March,  1853,  as  creditors,  and  not  merely  as  trustees;  and  it  is  rta^*^^ 
upon  this  footing,  and  without  reference  to  the  question  whether 
the  bankrupt,  Edward  Blakely,  ought  to  be  considered  to  have  stood 
in  the  position  of  principal  and  not  of  surety,  or  to  the  question, 
whether  the  above  named  petitioners  ought  to  be  considered  to 
have  executed  the  deed  as  trustees  merely,  and  not  as  creditors, 
that  I  intend  to  deal  with  these  petitions.  Dealing  with  them  upon 
this  footing,  the  sole  question  which,  in  my  opinion,  it  is  necessary 
for  us  to  decide  is,  whether  the  bankrupt,  Edward  Blakely,  con- 
curred in  the  execution  of  the  deed  in  question  by  the  petitioners, 
Robert  John  Harvey  Harvey  and  Thomas  Osborne  Springfield,  or 
ratified  their  execution  of  that  deed  at  any  time  before  the  8th  of 
April,  1858,  when  he  became  bankrupt.  If  such  concurrence  or 
ratification  on  his  part  be  established  by  the  evidence  before  us,  no 
serious  difficulty  will,  I  think,  be  found  to  exist  upon  the  application 
of  the  law  to  the  fact. 

This  question  of  fact  depends  in  substance,  as  to  both  petitions, 
upon  the  affidavits  of  Robert  John  Harvey  Harvey,  Thomas  Osborne 
Springfield,  and  Palmer,  on  the  one  sid^,  and  of  the  bankrupt, 
Edward  Blakely,  and  his  son,  Edward  Theobald  Blakely,  on  the 
other ;  but  it  will  be  convenient  to  consider  the  question  separately 
upon  the  two  petitions,  and  to  deal  with  it  first  with  reference  to 
the  banker's  petition. 

(After  commenting  on  a  portion  of  the  evidence  in  detail,  His 
Lordship  said) :  If  the  case  rested  upon  these  affidavits  only,  I 
should  feel  judicially  bound  to  conclude  that  the  bankrupt  was 
privy  to  and  concurring  in  the  execution  of  this  deed  by  the 
petitioner,  Robert  John  Harvey  Harvey.  Taking  into  account  the 
confirmation  given  to  the  statements  of  Harvey  by  the  ^evidence  of  [  *899  ] 
Springfield  and  Palmer,  this  conclusion  appears  to  me  to  be  quite 
irresistible. 

The  case  therefore,  in  this  view  of  it,  would  stand  thus :  That  the 
bankrupt  applied  to  Harvey  to  take  10«.  in  the  pound,  which,  so 
far  as  Harvey  was  aware,  could  only  be  got  under  the  deed  of  the 
29th  of  March,  he,  the  bankrupt,  knowing,  at  the  time,  of  the 
arrangement  of  the  7th  of  April  and  not  communicating  it  to 
Harvey.  A  more  direct  attempt  on  the  part  of  a  surety  to  draw  in 
a  creditor  to  execute  a  deed  and  afterwards  to  set  it  up  in  his  own 
discharge  could  hardly,  I  think,  be  conceived. 

The  same  observations  which  apply  to  the  petition  of  the  bankers 

28—2 


436  1854.    CH.     4  D.  M.  &  G.  899—900.  [r.r. 

Ex  parte  apply  also  to  the  petition  of  Springfield.  The  evidence  which  in 
the  one  case  establishes  privity,  in  the  other  establishes  ratification. 
It  remains,  then,  only  to  apply  the  law  to  the  facts  of  this  case. 
The  general  rule,  that  a  surety  who  has  concurred  in  or  ratified  an 
arrangement  between  the  creditor  and  the  principal  debtor  cannot 
claim  to  be  discharged  by  the  effect  of  that  arrangement,  was  not 
disputed  in  argument ;  but  it  was  said  that  the  bankrupt,  con- 
sidering him  to  be  surety  merely,  must,  in  this  case,  be  held  to  be 
discharged,  the  deed  executed  by  the  petitioners,  Harvey  and 
Springfield,  being  a  deed  of  composition  with  the  creditors  of  the 
principal  debtor,  and  there  being  no  reservation  upon  the  face 
of  it  of  the  right  to  proceed  against  the  bankrupt,  the  surety. 
Great  reliance  was  placed  in  the  argument  upon  the  circumstance 
of  no  such  reservation  being  contained  in  this  deed  ;  but  I  am  not 
prepared  to  say  that  such  a  reservation  on  the  face  of  the  deed  is 

[  •soo  ]  in  all  cases  necessary.  I  am  disposed  to  think  (although  I  *do  not 
deem  it  necessary  and  do  not  intend  to  give  any  final  opinion  upon 
the  point),  that  it  is  in  some  cases  necessary  and  in  others  not ;  but, 
whether  necessary  or  not,  I  do  not  think  that  the  absence  of  it  is  of 
itself  sufficient,  in  all  cases,  to  destroy  any  independent  equity 
which  may  exist  between  the  parties.  This  is  not  a  case  in  which 
other  creditors  have  executed  the  deed  after  the  execution  of  it  by 
Harvey  and  Springfield.  It  is  not  a  case  in  which  the  deed  is  of 
any  force  or  validity.  It  is  a  case  in  which  the  creditors  whose 
debts  are  disputed  have  executed  the  deed  at  the  instance  of  the 
surety,  and  as  to  one  of  them,  at  least,  upon  his  promise  that  the 
balance  of  the  debt  should  be  paid  by  him ;  and  under  such  circum- 
stances I  do  not  think  that  he  or  his  assignees  can  be  permitted  in 
equity  (whatever  might  be  the  rights  at  law)  to  insist  on  being 
discharged  from  the  debt  by  virtue  of  the  deed.  This  case  differs 
in  its  circumstances  from  Lee  v.  Lockhart  (l),  but  what  fell  from  Lord 
GoTTBNHAM  in  that  case  appears  to  me  to  bear  very  strongly  upon 
the  question. 

(1)  3  My.  &  Or.,  see  p.  316.    This  security  for  his  debt,  but  induoed  by 

was   a    case    which    depended    upon  the  debtor  to  execute  an  instrument 

special  facts  and  enquiries  still  pending  legally  affecting  such  security  under 

before  the  Master,  and  consequently  a  representation  that  such  would  not 

no  final  judgment  was  pronounced,  be  the  effect,  and  a  promise  that  it 

but  the  following  passage  from  Lord  should  not,  is  upon  the  application  of 

CoTTSKHAM*B    observations  which  is  such  debtor  to  be  held  to  be  deprived 

here  referred  to  may  be  conveniently  of  such  original  security,  I  am  clearly 

inserted  here,  vis. :  *'  The  only  question  of  opinion  that  he  cannot  be  considered 

is  whether  a  person  having  a  valid  as  so  deprived." 
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In  my  opinion  therefore  these  proofs  must  be  admitted,  and,  with 
the  qualification  which  my  learned  brother  has  suggested,  I  think 
all  the  costs  must  come  out  of  the  bankrupts'  estate. 


Ex  parte 
Habvby. 


Ex  PAETE  EMERY. 
In  re  BRADBURY. 

(4  D.  M.  &  G.  901—917.) 

Where  the  time  had  elapaed  during  which  the  bankrupt  would  have  been 
at  liberty  to  dispute  the  adjudication,  a  petition  to  annul,  presented  by  a 
creditor  at  the  bankrupt's  instigation,  was  dismissed  with  costs. 


18o4. 
i/arok  10. 
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IN   THE   COURT  OF  EXCHEQUER. 


1854.  EVANS  AND  Othebs  v.  EAELE. 

May  29. 
(10  Ex.  1—4 ;  8.  C.  2  C.  L.  B.  1222 ;  23  L.  J.  Ex.  265.) 

^     -'  The  defendant,  as  surety,  executed  a  bond,  the  condition  of  which  recited 

an  agreement  between  the  directors  of  an  East  Indian  Bail  way  Company 
and  P.,  whereby  it  was  ag;reed  that  P.  should  forthwith  proceed  to  such 
place  in  the  East  Indies,  at  such  time,  and  by  such  conveyance  as  the 
Company  should  direct,  and  should  there  serve  the  Company  as  engineer 
at  a  certain  salary  per  month,  to  commence  from  the  day  of  his  embarca- 
tion  at  Southampton.  The  condition  was  in  the  terms  of  the  recited 
agreement,  but  mentioned  no  place  of  embarcation.  The  Company  paid 
for  the  passage  of  P.  to  India,  on  board  a  vessel  about  to  leave  Southampton ; 
but  the  bond  not  having  been  executed  in  sufficient  time  to  enable  him  to 
go  by  that  vessel,  he  was  directed  by  the  Company  to  go  by  way  of 
Marseilles,  and  so  meet  the  vessel.  He  embarked  at  Dover,  but  never 
reached  Marseilles,  and  in  a  short  time  returned  to  this  country:  Held, 
that  the  condition  of  the  bond  was  not  restrained  by  the  recital,  and  conse- 
quently that  the  surety  was  liable,  notwithstanding  the  principal  did  not 
embark  at  Southampton. 

Debt  on  bond.  The  plea  set  out  the  bond,  by  which  H.  Plant 
and  the  defendant  were  jointly  and  severally  bound  to  the  plaintiffs 
in  the  sum  of  400/.  The  condition  recited  an  agreement  between 
the  members  of  the  Provisional  Direction  of  the  Bombay,  Baroda, 
and  Central  India  Railway  Company  of  the  one  part,  and  B.  Plant 
of  the  other  part,  whereby  it  was  agreed  ''  that  B.  Plant  should 
forthwith  proceed  to  such  place  or  places  in  the  East  Indies,  at  such 
time,  and  by  such  conveyance,  as  the  said  Company  should  direct, 
and  should  there  serve  the  said  Company  as  engineer  and  surveyor, 
at  a  salary  of  412.  18«.  4d,  per  month,  to  commence  from  the  day  of 
his  embarkation  at  Southampton ; "  also  "  that  the  defendant  had 
agreed  to  become  security  for  B.  Plant,  for  fidelity  and  trust ;  *'  and 
the  condition  was,  ''  that,  if  B.  Plant  do  and  shall  forthwith  proceed 
[  *2  ]  to  such  place  or  places  in  the  East  ^Indies,  at  such  time  and  by 
such  conveyance  as  the  said  Company  shall  direct,  and  do  and 
shall  from  time  to  time,  and  at  all  times  thereafter,  during  the 
continuance  of  his  employment  by  the  said  Company,  well  and 
faithfully  serve  the  said  Company  as  engineer  and  surveyor,  and  do 
and  shall  devote  his  whole  time  and  attention  to  the  duties  of  his 
o£Sce,  at  all  times  serving  the  said  Company  with  zeal  and  fidelity, 
according  to  the  terms  of  the  recited  agreement,''  the  bond  shall  be 
void.  The  plea  then  averred  performance  in  the  terms  of  the 
condition. 

Beplication.     That  B.  Plant  was  directed  by  the  said  Company 
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to  proceed  forthwith,  at  a  time  and  by  a  conveyance  directed  by  the  Evaxs 
Company,  to  a  place  in  the  East  Indies  directed  by  the  Company,  rarlk. 
to  wit,  Bombay ;  of  all  which  premises  B.  Plant  had  notice,  and 
could  and  might  and  ought  to  have  obeyed  and  complied  with  such 
direction,  and  a  reasonable  time  for  so  doing  elapsed  before  this 
suit ;  yet  B.  Plant  did  not  proceed  to  the  place  in  the  East  Indies 
so  directed,  at  the  time  and  by  the  conveyance  so  directed  or  other- 
wise howsoever ;  and  the  said  B.  Plant  not  only  failed  to  proceed  to 
the  East  Indies,  but  also,  before  this  suit,  abandoned  the  service  of 
the  Company. 

The  rejoinder  took  issue  on  the  replication. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after 
last  Hilary  Term,  it  appeared  that  the  Company  had  paid  for  the 
passage  of  B.  Plant  to  India,  on  board  a  vessel  about  to  leave 
Southampton  ;  but,  the  bond  not  having  been  executed  in  sufficient 
time  to  enable  him  to  go  by  that  vessel,  he  was  directed  by  the 
Company  to  proceed  by  way  of  Marseilles  and  so  meet  the  vessel. 
The  Company  paid  him  1252.  in  advance  of  salary,  and  52.  for 
travelling  expenses.  He  embarked  at  Dover,  but  never  reached 
Marseilles,  and  in  about  a  fortnight  returned  to  this  country. 

It  was  submitted  on  the  part  of  the  defendant,  that,  as  surety,  he 
was  not  liable  for  the  misconduct  of  his  principal,  ^arising  from  the  [  *S  ] 
directions  to  go  to  Marseilles,  since  by  the  terms  of  the  bond  it  was 
evident  that  the  parties  contemplated  an  embarcation  from  South- 
ampton. The  learned  Judge  directed  a  verdict  for  the  plaintiff  for 
1302.,  reserving  leave  to  the  defendant  to  move  to  enter  a  non-suit. 

A  rule  nisi  having  been  obtained  accordingly, 

Hawkins  and  Henniker  showed  cause  : 

It  was  part  of  the  duty  of  the  principal  to  proceed  to  India 
according  to  the  directions  of  the  Company,  and,  having  failed  to 
do  so,  the  surety  is  liable.  Southampton  is  mentioned  in  the  bond 
as  being  the  most  likely  place  of  embarcation  for  India,  but  the 
party  was  bound  to  proceed  at  such  times  and  by  such  conveyance 
as  the  Company  should  direct. 

CoUier  in  support  of  the  rule  : 

As  against  the  surety,  the  condition  must  be  strictly  construed. 
The  obligation  was  entered  into  with  reference  to  a  fact  well  known 
to  mercantile  persons,  viz.,  that  vessels  for  India  usually  proceed 
from  Southampton.    A  person  might  be  willing  to  be  bound  for  the 
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Evans       fidelity  of  another  who  was  about  to  proceed  in  a  vessel  from 

Eable.       Southampton  to  India,  but  not  if  he  was  to  go  there  by  way  of 

France.     The  bond  must  be  read  as  conditioned  for  the  faithful 

performance  of  his  duties  by  the  clerk,  provided  he  went  to  India 

from  Southampton. 

Alderson,  B.  : 

The  question  in  this  case  depends  on  the  terms  of  the  condition, 
which  are,  that  the  principal  '*  shall  forthwith  proceed  to  such  place 
or  places  in  the  East  Indies,  at  such  time  and  by  such  conveyance 
as  the  Company  shall  direct."  Therefore  the  surety  undertakes 
that  the  principal  shall  forthwith  proceed  to  such  place,  at  such 
time,  and  by  such  conveyance  as  the  Company  shall  direct.  It 
[  *4  ]  may  have  been  a  matter  of  conjecture,  that  ihe  party  *would 
most  probably  embark  at  Southampton,  and  proceed  direct  to  India; 
but  there  is  nothing  to  prevent  the  Company  from  directing  him  to 
proceed  by  any  other  route ;  and  it  is  clear  that  the  parties  did  not 
contemplate  that  he  should  proceed  solely  by  a  sea  voyage. 

Platt,  B.  : 

I  am  of  the  same  opinion.  All  that  the  condition  says,  is,  that 
the  salary  of  the  principal  shall  commence  from  the  day  of  his 
embarcaiion  at  Southampton ;  and  if  an  action  were  brought  to 
recover  the  salary,  there  might  perhaps  be  a  question  whether  the 
party  was  entitled  to  it,  unless  he  had  embarked  from  Southampton. 
But  that  stipulation  does  not  affect  the  obligation  of  the  surety. 
He  undertakes  that  the  principal  shall  go  where,  when,  and  in  what 
manner  the  Company  shall  direct. 

Mabtin,  B.  : 

I  am  of  the  same  opinion ;  and  moreover  I  think  that,  upon  the 
pleadings,  the  plaintiff  is  entitled  to  recover.  The  defendant  pleads 
performance  in  the  terms  of  the  condition.  The  plaintiff  replies 
that  the  party  did  not  proceed  to  the  place,  at  the  time,  and  by  the 
conveyance  directed  by  the  Company ;  and  it  was  proved  that  he 
did  not.  It  seems  to  me  that  no  question  is  raised  as  to  the  party 
embarking  at  Southampton.  But,  further,  I  think  that,  under  the 
terms  of  tliis  condition,  if  the  Company  had  directed  the  princ  pal 
to  sail  from  London  or  any  other  place,  the  surety  could  not 
object. 
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Pollock,  C.  B.  :  Evans 

r. 

When  the  condition  of  the  bond  is  examined,  it  is  evident  that       Eablb. 
the  surety  is  bound  for  the  performance  by  the  principal  of  the 
directions  of  the  Company  as  to  the  place  of  embarcation  for  India. 
He  is  told  to  go  by  way  of  Marseilles,  and  money  is  given  him  for 
that  purpose ;  but  he  does  not  go  to  India  at  all. 

Rule  discharged  (1). 


WIN8HIP  V.  HUDSPETH.  i854. 

(10  Ex.  5—9  ;  8.  C.  2  C.  L.  R.  1042  ;  23  L.  J.  Ex.  268.)  JuneJ. 

In  1823,  M.  built  two  adjoining  houses,  behind  each  of  which  was  a  L  ^  J 

piece  of  ground  appropriated  as  a  yard,  but  no  wall  divided  the  yards.  In 
1832,  M.  permitted  the  defendant  to  occupy  one  of  the  houses  without 
payment  of  rent,  and  he  was  accustomed  to  pass  over  the  yard  of  the  other 
house,  which  was  let  from  time  to  time  to  difPerent  tenants,  to  a  public 
highway.  M.  continued  owner  of  both  houses  until  his  death  in  December, 
18'i8.  In  August,  1839,  the  trustees  under  his  will  conveyed  the  last- 
mentioned  house  and  the  ground  behind  it  to  a  person  through  whom  the 
plaintiff  derived  his  title.  In  September,  1839,  the  trustees  conveyed  the 
other  house  and  ground  to  the  defendant,  who  continued  to  occupy  it,  and 
use  the  way  across  the  plaintiff's  yard  without  interruption  until  the  year 
1853  :  Held,  that  there  was  no  user  of  the  way  *'  as  of  right"  for  twenty 
years,  within  the  meaning  of  the  2  &  3  Will.  lY.  c.  71,  s.  2. 

Trbspass  for  breaking  and  entering  a  messuage  and  yard  of  the 
plaintiff,  and  pulling  down  his  wall. 

Pleas :  first,  Not  guilty ;  secondly,  as  to  breaking  and  entering 
the  yard  and  pulling  down  the  wall,  that  the  defendant  was  pos- 
sessed of  a  messua^^e,  the  occupiers  whereof,  for  twenty  years  before 
this  suit,  enjoyed  of  right  and  without  interruption  a  way  on  foot 
from  a  public  highway  over  the  yard  of  the  plaintiff  to  the  messuage 
of  the  defendant,  and  from  the  messuage  of  the  defendant  over  the 
yard  of  the  plaintiff  to  the  said  public  highway,  at  all  times  of  the 
year,  for  the  more  convenient  occupation  of  the  messuage  of  the 
defendant ;  and  that  the  alleged  trespasses  in  the  introductory  part 
of  the  plea  mentioned  were  a  use  by  the  defendant  of  the  said  way. 
The  plea  then  stated  that,  because  the  wall  was  wrongfully  erected 
across  tlie  yard  and  obstructing  the  way,  the  defendant  pulled  it 
down. 

The  plaintiff  joined  issue  on  the  first  plea ;  and  to  the  second  new 
assi^ed,  that  the  defendant  on  other  and  different  occasions,  for 
other  and  different  purposes,  and  in  other  and  different  parts  of  the 

(1)  See  North  Wutern  Railway  Company  v.  Whinray,  post,  p.  484  (10  Ex.  77). 
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WiiTOBip     yard,  out  of  the  said  way,  committed  the  trespasses.    Plea  to  new 
Hudspeth,    assignment^  Not  guilty;  upon  which  issue  was  joined. 

At  the  trial,  before  Piatt,  B.,  at  the  last  Durham  Assizes,  the 
following  facts  appeared  :  In  the  year  1828,  one  Manners,  having 
purchased  the  land  in  question,  erected  upon  it  the  two  dwelling- 
houses  now  belonging  respectively  to  the  plaintiff  and  the  defendant. 
Behind  each  house  there  was  a  piece  of  ground  appropriated  as  a 
[  *^  ]  yard,  *but  there  was  no  wall  dividing  the  two  yards.  In  the  year 
1882,  Manners,  who  was  the  father-in-law  of  the  defendant,  per- 
mitted him  to  occupy  one  of  the  houses  without  payment  of  rent ; 
and  the  defendant  was  accustomed  to  pass  over  the  yard  at  the  back 
of  the  other  house  to  a  public  highway.  The  latter  house  was  let 
from  time  to  time  to  different  tenants.  Manners  continued  owner 
of  the  property  in  question  until  his  death  in  December,  1888.  On 
the  20th  of  August,  1889,  the  trustees  under  his  will  conveyed  the 
last-mentioned  house  and  the  ground  behind  it  to  one  Mack,  through 
whom  the  plaintiff  derived  his  title  by  purchase.  The  conveyance 
to  Mack  contained  no  reservation  of  a  right  of  way  for  the  owners  of 
the  adjoining  house.  On  the  12th  of  September,  1889,  the  trustees 
conveyed  that  house  and  ground  to  the  defendant,  who  continued  to 
occupy  it  without  interruption,  and  use  the  way  across  the  plaintiff's 
yard.  In  the  year  1853  the  plaintiff  built  a  wall  dividing  the  two 
yards,  and  the  defendant  knocked  down  the  wall,  which  was  the 
trespass  complained  of. 

It  was  submitted  on  behalf  of  the  defendant,  that  he  had  acquired 
a  right  to  the  way  by  twenty  years'  uninterrupted  user.  The 
learned  Judge  directed  a  verdict  for  the  plaintiff,  reserving  leave  to 
the  defendant  to  move  to  enter  a  verdict  for  him. 

Manisty,  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly; 
against  which 

Knowks  and  Unthank  now  appeared  to  show  cause ;  when  the 
Court  called  on 

Manisty  to  support  the  rule : 

Under  the  2  &  8  Will.  IV.  c.  71,  s.  2,  the  defendant  acquired  a 

right  to  the  way  in  question  by  the  uninterrupted  enjoyment  for 

twenty  years.      Unity  of  seisin  in  the  owner  of  the  two  houses 

during  a  portion  of  the  period  does  not  prevent  the  right  from 

[  ^7  ]        attaching.     *If,  instead  of  the  defendant  purchasing  his  house,  it 
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had  been  bought  by  another  person,  and  his  occupation  had  con-      Winship 
tinued  in  the  same  manner,  he  would  have  acquired  a  right  to  the    hudspeth. 
house  as  well  as  to  the  way.    The  distinction  between  unity  of 
seisin  and  unity  of  possession,  as  an  answer  to  a  claim  of  easement, 
is  pointed  out  in  England  v.  WaU{i). 

(Martin,  B.,  referred  to  the  case  of  Blight  v.  Walker  (2).) 

There  the  land  over  which  the  way  was  claimed  was  in  the 
possession  of  a  lessee,  who  held  under  a  lease  for  lives  granted  by 
the  Bishop  of  Worcester,  and  the  principle  of  that  decision  was, 
that  the  statute  in  express  terms  excludes  the  time  that  the  person, 
who  is  capable  of  resisting  the  claim,  is  tenant  for  life,  and  that  the 
period  cf  enjoyment  must  be  against  an  owner  in  fee. 

(Aldbrson,  B.  :  Here  there  was  no  enjoyment  as  of  right  for 
twenty  years.  The  right  was  exercised  from  the  time  the  defendant 
purchased  his  house;  and  the  previous  time  during  which  he 
occupied  it  by  permission  of  the  owner  of  the  two  houses  cannot 
be  taken  into  account.) 

It  is  not  necessary  that  there  should  be  a  continuous  user  against 
the  same  party.  Neither  is  the  right  affected  by  the  change  of 
tenure,  for  the  defendant  used  the  way  continuously  during  the  times 
that  he  was  occupier  and  owner  of  his  house. 

Alderson,  B.  : 

The  rule  must  be  discharged.  According  to  the  true  construction 
of  the  statute,  in  order  to  make  a  user  **  as  of  right,*'  it  must  be  exer- 
cised for  the  period  prescribed  as  of  right  against  all  persons,  so  as  to 
be  evidence  of  a  perfect  right.  If  such  had  been  the  case  here,  no 
doubt,  under  the  statute,  that  would  have  been  equivalent  to  a 
grant.  But  here  the  defendant  has  no  way  ''  as  of  right,"  since 
the  exercise  for  the  first  seven  years  was  during  a  period  when  the 
owner  could  not  stop  him ;  and  therefore  he  gained  no  right  during 
that  *time,  and  it  must  be  left  out  of  the  computation.  In  the  [  *^  ] 
year  1889  he  purchased  his  house,  and  for  the  succeeding  fourteen 
years  exercised  the  right ;  but  he  must  do  so  for  twenty  years ;  and 
since  the  time  when  he  used  the  way  not  of  right  cannot  be  added  to 
the  time  when  he  used  it  as  of  right,  the  user  is  for  less  than  twenty 
years.     Bright  v.  Walker  (2)  decided  that,  if  the  enjoyment  cannot 

(1)  10  M.  &  W.  699.  (2)  40  i\.  B.  oiSii  (1  C'r.  M.  &  B.  211). 
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WiNSHip      give  a  title  as  against  all  persons  having  estates  in  the  land,  it  gives 
Hudspeth,    no  title  as  against  a  lessee  and  those  claiming  under  him.     That 

seems  to  me  the  only  sensible  construction    that   can  be  put  on 

the  statute. 

Platt,  B.  : 

I  am  of  the  same  opinion.  The  statute  gives  the  person  who  has 
had  the  user  for  the  prescribed  period  the  same  right  as  if  it  had 
been  given  him  by  grant ;  but  the  user  must  have  been  exercised 
as  of  right  against  the  person  who  could  have  made  the  grant.  A 
tenant  of  the  adjoining  house  could  not  make  the  grant,  and 
therefore  the  user  as  against  him  was  immaterial. 

Martin,  B.  : 

I  am  of  the  same  opinion.  If  the  2nd  section  of  the  statute  be 
read  with  reference  to  the  prior  state  of  the  law,  the  matter  is 
clear.  Before  the  statute,  a  person  who  claimed  a  way  by  prescrip- 
tion alleged  a  user  as  of  right  from  the  time  of  legal  memory,  and 
consequently,  if  it  could  be  established  that  there  was  unity  of 
possession  at  any  time,  that  defeated  the  presumed  right.  There- 
fore, whenever  there  was  reason  to  apprehend  that  the  prescriptive 
right  of  way  might  have  been  extinguished  by  unity  of  possession, 
it  was  usual  to  claim  it  as  a  way  by  non-existing  grant ;  and  some 
Judges  left  it  to  the  jury  to  find  a  grant,  while  others  treated  the 
question  as  one  of  law,  and  directed  the  jury  to  presume  a  grant. 
I  *9  1  Then  came  the  2  &  3  Will.  IV.  c.  71,  the  2nd  section  *of  which 
provides,  that  no  claim  which  may  be  lawfully  made  at  common 
law,  by  custom,  prescription,  or  grant,  to  any  way,  &c.  which  shall 
have  been  actually  enjoyed  by  any  person  claiming  right  thereto, 
without  interruption,  for  twenty  years,  shall  be  defeated  by  showing 
only  that  such  way  was  first  enjoyed  at  any  time  prior  to  such 
period  of  twenty  years ;  *'  but  nevertheless  such  claim  may  be 
defeated  in  any  other  way  by  which  the  same  is  now  liable  to  be 
defeated.*'  Therefore,  by  analogy  to  the  prior  law,  it  is  evident 
that  the  claim  may  be  defeated  by  showing  a  unity  of  possession 
within  twenty  years.  The  subsequent  part  of  the  section  shows, 
beyond  all  doubt,  what  was  the  meaning  of  the  Legislature ;  for  it 
says,  that  where  the  way  shall  have  been  so  enjoyed  for  the  full 
period  of  forty  years,  "  the  right  thereto  shall  be  deemed  absolute 
and  indefeasible;*'  thus  drawing  a  distinction  between  an  enjoy- 
ment for  twenty  years  and  forty  years.    Here  the  right  of  way  is 
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not  sought  to  be  defeated  by  shoving  that  it  was  first  enjoyed  at  a     Winbbip 

period  prior  to  the  twenty  years,  but  by  showing  a  state  of  things    hudbpbth. 

wholly  inconsistent  with  a  user  as  of  right.     Such  a  case  is  clearly 

not  within  the  statute. 

Ride  discharged  (1). 


THOMPSON  V.  BELL,  Public  Officer  of  the  National       ^»s*- 
Provincial  Bank  of  England. 


(10  Ex.  10—14 ;  8.  C.  2  C.  L.  R.  1212 ;  23  L.  J.  Ex.  321.) 

The  plaintiff  kept  a  deposit  account  at  a  Joint-stock  Bank.  The  manager 
of  the  Bank  represented  to  him  that  the  Bank  had  an  equitable  mortgage 
on  some  houses  of  a  third  person,  subject  to  a  mortgage  of  400/.,  and 
advised  him  to  purchase  the  houses  for  595/. »  400/.  to  be  paid  in  discharge 
of  the  mortgage,  and  195/.  to  the  Bank.  The  plaintiff  consented,  and  took 
his  deposit  receipts  to  the  manager  at  the  Bank,  who,  on  presenting  them 
to  a  clerk,  obtained  from  him  595/.  The  manager  then  gave  the  plaintiff  a 
receipt  in  his  own  name,  stating,  that  IU6L  was  the  balance  of  purchase- 
money  of  the  houses,  and  that  400/.  was  deposited  with  him  to  pay  off  the 
mortgage.  He  afterwards  absconded  with  the  595/.  The  plaintiff  having 
brought  an  action  against  the  Bank  to  recover  the  money,  the  jury  found 
that  the  manager  intended  to  make  the  plaintiff  believe,  and  the  plaintiff 
did  believe,  that  the  manager  was  acting  iu  this  transaction  as  agent  for  the 
Bank :  Held,  that  the  Bank  was  responsible  for  the  money. 

Count  for  money  lent  by  the  plaintiff  to  the  above  Company,  and 
for  money  received  by  the  Company  for  the  plaintiff's  use. 

Pleas,  Never  indebted,  and  payment ;  upon  vhich  issues  were 
joined. 

At  the  trial,  before  Erie,  J.,  at  the  last  Hampshire  Assizes,  it 
appeared  that  the  action  was  brought  to  recover  from  the  National 
Provincial  Bank  of  England  the  sum  of  5952.,  under  the  following 
circumstances : 

Mrs.  Thompson,  the  wife  of  the  plaintiff,  who  was  an  engineer, 
residing  abroad,  kept  a  deposit  account  at  the  Southampton  branch 
of  the  National  Provincial  Bank  of  England,  which  was  a  banking 
co-partnership  under  the  7  Geo.  IV.  c.  46.  It  appeared  that  a 
person  who  kept  a  deposit  account  never  drew  cheques,  but  the 
Bank  gave  him  a  receipt  for  the  money  when  deposited,  and  he 
might  at  any  time,  on  presenting  that  receipt  with  his  name 
indorsed  on  it,  obtain  his  principal  and  interest  up  to  the  day  of 
re-payment.  In  October,  1849,  Mrs.  Thompson's  deposit  account 
consisted  of  three  sums  of  744/.,  62.,  and  25/.,  for  which  she  held 
three  deposit  receipts.    At  that  time  one  Kerr  was  the  manager  of 

(1)  Pollock,  C.  B.,  was  absent. 
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Thompson  the  Southampton  branch  of  the  Bank ;  and  he  represented  to 
Bell.  Mrs.  Thompson  that  the  Bank  had  an  equitable  mortgage  on  some 
houses  at  Southampton  belonging  to  one  Williams,  subject  to  a 
mortgage  of  400Z.,  and  advised  Mrs.  Thompson  to  purchase  the 
[  *H  ]  houses  for  595/.;  which  she  consented  to  do:  *400{.  to  be  paid  in 
discharge  of  the  mortgage,  and  195/.  to  the  Bank.  On  the  12th  of 
November  Mrs.  Thompson  went  to  the  Bank  with  her  deposit 
receipts ;  and  the  interest  having  been  calculated  up  to  that  time, 
she  indorsed  the  receipts  with  her  name,  and  delivered  them  to 
Kerr,  who  presented  them  to  a  clerk  at  the  counter  of  the  Bank, 
and  received  595/.  Kerr  then  gave  Mrs.  Thompson  a  new  deposit 
receipt  for  180/.,  the  balance  due  to  her,  and  also  the  following 
receipt : 

"  Southampton,  12th  Nov.,  1849. 

''Received  from  Mrs.  Thomps^  {£e  aum  of  one  hundred  and 
ninety-five  pounds,  being  the  b^n($  o^purchase-money  of  two 
houses  in  Frederick  Street,  Newtov}n,lhe 'property  of  Mr.  William 
Williams,  and  occupied  by  Mrs.  T?ewj|nd  Mr.  Ffeil. 

I    "I     I  "John  Kerr. 

'*  Purchase-money  .    .     .     .    g  £95.  g 

"  To  pay  oflf  morJgag|,  £%)0. 

"  Balance  as  abo^  .  ^.  £195—595." 

i    « 

The  statement  made  by  Kerr  to  Mrs.  Thompson  was  untrue,  and 
he  absconded  with  the  595/.  The  defendant  adduced  evidence  to 
show  that  Kerr  had  no  authority  from  the  directors  to  sell  any 
property  of  the  Bank. 

It  was  submitted,  on  behalf  of  the  defendants,  that  Kerr,  as  local 
manager  of  the  Bank,  had  no  authority  to  enter  into  a  contract  of 
this  description,  which  was  not  within  the  scope  of  the  business  of 
a  banker,  and  consequently  the  defendants  were  not  liable.  The 
learned  Judge  left  it  to  the  jury  to  say,  first,  whether  Kerr  had 
authority  from  the  Bank  to  assign  securities  which  they  held  on 
real  property :  Secondly,  whether  Kerr  intended  to  make  Mrs. 
Thompson  believe,  and  Mrs.  Thompson  did  believe,  that  Kerr  was 
acting  as  agent  for  the  Bank  in  assigning  over  the  property  of  the 
[  •la  J  Bank.  The  jury  answered  *both  questions  in  the  aflirmative,  and  a 
verdict  was  found  for  the  plaintiff  for  595/. 

Kinglake,  Serjt.,  in  last  Easter  Term,  obtained  a  rule  nid  for  a 
new  trial,  on  the  ground  of  misdirection ;  against  which, 
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Bramwell  and  Barstow  now  showed  cause :  Thompson 

r. 

The  manager  of  the  Bank  had  authority  to  enter  into  the  Bkll. 
bargain.  Assuming  that  the  Bank  had  an  equitable  mortgage  on 
the  property  in  question  for  advances  made  to  a  customer,  then, 
although  the  manager  might  have  no  power  to  sell  the  real 
property  of  the  Bank,  it  was  clearly  within  the  scope  of  his 
authority  to  receive  payment  of  that  debt  and  deliver  up  the 
security.  An  agent,  in  the  absence  of  notice  limiting  his  authority, 
mast  be  presumed  to  have  the  authority  necessary  for  transacting 
the  business  which  he  is  appointed  to  manage ;  and  it  is  notoriously 
part  of  the  business  of  bankers  to  lend  money  on  security. 
This  money  was  given  to  the  manager,  upon  the  faith  that  he 
would  pay  it  over  to  the  Bank  in  discharge  of  a  debt  due  to  them, 
and  obtain  the  security ;  and,  as  regards  their  liability,  it  can  make 
no  difference  that  his  representations  were  untrue.  The  case  is 
distinguishable  from  Bishop  v.  The  Countess  of  Jersey  (\) ;  for  there 
the  transaction  was  a  mere  private  arrangement  between  a  customer 
and  one  of  several  partners  in  a  Bank  for  a  loan  to  that  partner's 
son,  and  consequently  the  Bank  could  not  be  liable.  Here  the 
transaction  was  in  effect  a  payment  of  money  into  the  Bank,  in 
order  that  part  of  it  might  be  applied  in  discharge  of  an  equitable 
mortgage,  and  the  residue  handed  o.ver  to  the  owner  of  the  houses 
on  the  completion  of  the  purchase. 

Kinglake,  Serjt.,  and  Montague  Smith  in  support  of  the  ♦rule :        [  ♦is  ] 

The  manager  could  not  bind  the  Bank  by  an  agreement  to  sell 
their  property.  In  the  absence  of  any  special  authority,  his  power 
to  bind  them  was  limited  by  the  authority  which  the  law  implies, 
viz.  to  do  such  acts  as  appertain  to  the  ordinary  business  of  bankers. 
It  is  no  part  of  the  business  of  bankers  to  sell  mortgage  securities. 
That  the  transaction  was  a  private  one  between  the  manager  of  the 
Bank  and  the  plaintiff  is  evident  from  the  receipt,  which  is  given 
in  his  own  name.  The  plaintiff's  wife  drew  out  her  money  from 
the  Bank  in  the  usual  way  by  delivering  up  the  deposit  receipts, 
and  entrusted  it  to  the  manager  individually.  The  case  is  not 
distinguishable  from  Bishop  v.  The  Countess  of  Jersey. 

Pollock,  C.  B.  : 

We  all  agree  that  the  rule  ought  to  be  discharged.    The  jury 
have  found  that  the  manager  of  the  Bank  intended  to  make  the 

(1)  2  Drew.  143. 
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Thompson  plaintiff's  wife  believe,  and  that  she  did  believe,  that  he  was  acting 
Bell.  ^"  ^^^^  transaction  as  agent  for  the  Bank.  That  being  so,  the  con- 
clusion is,  that  the  money  is  still  in  the  Bank,  since  it  was  paid  to 
the  agent  of  the  Bank.  In  my  opinion,  it  is  unnecessary  to  travel 
further.  The  manager  of  a  Bank  is  a  person  apiK)inted  to  conduct 
the  entire  business  irrespective  of  the  partners;  and  in  tin's  case 
the  mana^^er  undoubtedly  received  the  money  in  the  first  instance 
from  the  plaintiff's  wife,  and  gave  her  a  deix)sit  receipt.  He  then 
represents  to  her  that  some  benefit  would  accrue  by  her  investing 
that  money  in  a  different  way.  She  listens  to  his  suggestion,  and 
draws  out  the  money,  which  she  hands  over  to  him,  as  manager  of 
the  Bank,  to  be  disposed  of  in  the  way  suggested.  That  he  does 
not  do,  therefore  the  money  is  still  in  the  hands  of  the  Bank. 

Alderson,  B.  : 

The  question  resolves  itself  into  one  of  fact,  viz. — was  the  money 
paid  to  the  Bank,  or  to  the  manager  individually  ?  Now  it  appears 
f  *14  ]  that  the  plaintiff's  *wife  had  a  sum  of  money  in  the  Bavik  on  a 
deposit  account,  when  it  was  sugf^ested  to  her  by  the  manager  of 
the  Bank  that  she  might  employ  a  part  of  it  more  profitably  by 
investing  it  in  a  particular  way.  She  act-edes  to  that,  and  is 
desirous  of  withdrawing  her  money  as  a  deposit,  and  receiving  in 
exchange  for  it  certain  houses.  For  that  purpose  it  was  necessary 
that  400/.  should  be  paid  in  discharge  of  a  mortgage,  and  that 
1952.  should  be  paid  to  the  Bank,  in  order  to  get  rid  of  their 
equitable  lien.  Therefore  she  gives  up  her  deposit  notes,  and  pays 
to  the  manager  of  the  Bank  695/.,  in  order  that  he,  as  such  manager, 
may  so  dispose  of  it.  But  he  does  not,  and  therefore  the  Bank  are 
responsible.  It  is  a  payment  of  money  into  the  Bank,  in  order 
that  their  agent  may  dispose  of  it  in  a  certain  way,  which  he  does 
not  do.    Then  the  money  is  still  in  the  hands  of  the  Bank. 

Platt,  B.  concurred  (i). 

Rule  discharged. 

(1)  Martin,  B.,  was  absent 
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WILLIAMS  V.  The  GREAT  WESTERN  RAILWAY  i854. 

COMPANY.  '^—' 

(10  Ex.  15—23.)  f  ^^  ^ 

The  169th  section  of  the  5  &  6  Will.  IV.  c.  cvii.,  which  incorporated  the 
Great  Western  Bailway  Company,  enacts,  "  that,  without  extra  charge,  it 
shall  be  lawful  for  every  passenger  travelling  upon  the  railway  to  take  with 
him  articles  of  clothing,  not  exceeding  forty  pounds  in  weight  and  four 
cubic  feet  in  dimensions ;  and  that  the  Company  shall  in  no  case  be 
responsible  for  any  things  whatsoever  carried  upon  the  railway  with  any 
passenger,  other  than  such  passenger's  articles  of  clothing,  not  exceeding 
the  weight  and  dimensions  aforesaid ;  Provided  that  nothing  herein  con- 
tained shall  extend  to  make  liable  the  Company  further  than  where, 
according  to  law,  stage-coach  proprietors  and  common  carriers  would  be 
liable.*'  Section  144  enables  the  Company  to  make  bye-laws  **  for  the 
good  government  of  the  affairs  of  the  Company,  and  for  the  management 
of  the  said  undertaking."  The  Company  made  a  bye-law,  that  every  first- 
class  passenger  should  be  allowed  to  carry  112  pounds  of  luggage  free  of 
charge,  but  that  the  Company  would  not  be  responsible  for  the  care  of  the 
same,  unless  booked  and  the  carriage  thereof  paid  for:  Held,  tiiat  the 
Company  had  no  power  to  make  the  bye-law,  since  it  was  in  contravention 
of  the  169th  section. 

The  declaration  stated,  that  the  Company  were  the  owners  of 
the  Great  Western  Bailway,  and  of  certain  carriages  used  by  them 
for  the  conveyance  of  passengers,  goods,  and  chattels,  in,  upon,  and 
along  the  said  railway,  to  wit,  from  the  Paddington  tei-minus  to 
Bristol,  and  from  Bristol  to  the  Paddington  terminus,  for  hire  and 
reward  to  the  Company  in  that  behalf ;  and  thereupon  the  plaintiff, 
to  wit,  on  &c.,  became  and  was  a  passenger  in  one  of  their  carriages, 
to  be  by  them  safely  and  securely  carried  and  conveyed  thereby, 
together  with  his  luggage,  on  a  certain  journey,  to  wit,  from  the 
Paddington  terminus  to  Bristol,  and  thence  back  again  from 
Bristol  to  the  Paddington  terminus,  for  reward  to  the  Company 
in  that  behalf;  and  the  Company  then  received  the  plaintiff  as 
such  passenger,  together  with  his  luggage,  to  wit,  a  portmanteau 
containing  divers  goods  and  chattels  of  the  plaintiff,  to  wit,  two 
coats,  three  waistcoats,  one  pair  of  trousers,  four  shirts,  six  handker- 
chiefs, one  dressing-case,  three  brushes,  one  razor,  one  strop,  one 
pair  of  boots,  one  set  of  studs,  two  pairs  of  stockings,  one  bottle  of 
scent,  of  the  value,  to  wit,  of  20/. ;  and  thereupon  it  became  and 
was  the  duty  of  the  Company  to  use  due  and  proper  care  that  the 
plaintiff  and  his  luggage  should  be  safely  and  securely  carried  and 
conveyed  by  and  upon  the  said  railway  from  the  Paddington 
terminus  to  Bristol,  and  thence  from  Bristol  back  again  to  the 
Paddington  terminus.  Breach :  that  the  Company  did  not  use  due 
and  proper  care  in  and  about  the  carriage  and  conveyance  of  the 
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Williams     plaintiff's  luggage,  but  so  carelessly  *and  negligently  conducted 
Great       themselves  with  respect  to  the  said  laggage,  that  the  same  thereby 
Rail^y  Co   ^<5^°i®  ^^^  w^s  wholly  lost  to  the  plaintiff. 

[  ♦ic  J  Plea :  That,  after  the  passing  of  the  5th  4;  6th  Will.  IV.  c.  cvii., 

and  before  the  times  in  the  declaration  mentioned,  a  bye-law  was, 
in  pursuance  of  and  according  to  the  provisions  contained  in  the 
said  Act,  made  and  enacted  by  the  defendants  at  a  general  meeting 
duly  convened  in  that  behalf,  by  which  bye-law  it  was  provided 
and  enacted,  that  every  first-class  passenger  upon  the  defendants* 
railway  should  be  allowed  to  carry  112  pounds,  and  every  second- 
class  passenger  56  pounds,  of  luggage  free  of  charge ;  but  that  the 
Company  would  not  be  responsible  for  the  care  of  the  same,  unless 
booked  and  the  carriage  thereof  paid  for  accordingly  to  the  Company 
or  their  officers  in  that  behalf.  Averment,  that  the  said  bye-law, 
from  the  time  when  it  was  made  as  aforesaid  to  the  time  of  the 
committing  of  the  alleged  grievances,  continually  and  ever  since 
has  been  in  full  force  and  effect,  and  reduced  into  writing  under 
the  common  seal  of  the  defendants,  and  printed  and  published ; 
and  that  all  the  requisites  to  make  the  same  binding  and  effectual 
had  been,  before  the  time  when  the  plaintiff  became  a  passenger, 
complied  with  and  fulfilled ;  and  that  the  said  bye-law,  ever  since 
the  making  thereof,  up  to  and  at  the  several  times  in  the  declara- 
tion mentioned,  and  every  of  them,  was  printed  on  boards,  and 
hung  up  and  affixed,  and  continued,  on  front  of  the  several  toll- 
houses erected  on  the  said  railway  and  the  other  buildings  and 
places  at  which  any  rates  or  tolls  were  collected  or  paid  by  or  to  the 
defendants,  and  amongst  others  at  the  said  Paddington  Station; 
that  the  defendants  were  always  ready  and  willing  to  book  and 
receive  payments  for  the  luggage  in  the  declaration  mentioned ;  and 
that  the  luggage  in  the  declaration  mentioned  was  luggage,  and  the 
[  *i7  ]  plaintiff  was  a  first-class  passenger  within  the  *true  intent  and 
meaning  of  the  said  bye-law ;  and  that  the  plaintiff  did  not,  when 
he  became  a  passenger,  or  ever,  book  and  pay  for  his  said  luggage, 
or  for  any  part  thereof,  and  the  same  was  not  booked  and  paid  for 
according  to  the  said  bye-law,  or  in  any  manner,  and  the  same 
was  not  received  by  the  defendants,  as  in  the  declaration  alleged , 
otherwise  than  subject  to  the  said  bye-law. 

Beplication  to  the  said  plea,  so  far  as  the  same  relat-es  to  part  of 
the  said  luggage,  that  is  to  say,  two  coats,  three  waistcoats,  one  pair 
of  trousers,  four  shirts,  six  handkerchiefs,  one  pair  of  boots,  two 
pair  of  stockings,  that  the  said  railway  was  and  is  a  railway  called 
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the  Great  Western  Bailway,  authorised  and  constructed  under  and     Williams 

by  virtue  of  the  provisions  of  certain  Acts  of  Parliament,  &c. ;  that       gbkat 

the  defendants  are  the  Great  Western  Railway  Company  in  those  iJ^^^y  Co 

Acts  mentioned ;  that,  after  the  passing  of  the  said  several  Acts, 

and  on  the  occasion  in  the  declaration  mentioned,  the  plaintiff 

became  and  was  such  passenger  in  one  of  their  carriages,  to  be, 

together  with  his  said  luggage,  by  the  Company  safely  and  securely 

carried  and  conveyed  on  the  said  journey  upon  and  alcmg  the  said 

railway  for  reward  to  the  Company  in  that  behalf,  and  the  Company 

so  then  received  the  plaintiff  as  such  passenger,  together  with  his 

said  luggage,  for  the  purpose  aforesaid,  and  the  plaintiff  paid  the 

said  Company,  as  and  for  such  reward,  a  sum  of  money,  to  wit, 

11.  14«.  2d. ;  that  the  said  luggage  was  the  said  portmanteau,  with 

the  said  goods  and  chattels  of  the  plaintiff  in  the  said  portmanteau 

contained ;  that  divers  of  the  said  goods  and  chattels,  that  is  to  say, 

the  said  two  coats,  &c.,  in  the  introductory  part  of  this  replication 

mentioned,  were  the  plaintiff's  requisite  and  necessary  articles  of 

clothing,  and  were  on  the  said  occasion  requisite  and  necessary 

to  be  by  and   with   him  had  and   taken    upon  and   along  the 

said  railway,  and  that  the  said  portmanteau  was  requisite  and 

necessary  for  holding  the  said  last-mentioned  goods  and  chattels ; 

*that  the  residue  of  the  said  goods  and  chattels,  that  is  to  say,  the       [  *18  ] 

said  dressing  case,  the  said  three  brushes,  the  said  razor,  the  said 

strop,  the  said  set  of  studs,  and  the  said  bottle  of  scent,  were  articles, 

goods,  and  chattels  of  the  plaintiff,  requisite  and  necessary  for  him 

to  be  had,  taken,  and  used  by  him  on  the  said  occasion,  for  the 

purpose  of  and  in  and  about  the  reasonable  and  necessary  attiring 

and  dressing  of  his  person ;  that  the  said  luggage,  that  is  to  say, 

the  said  goods  and  chattels  in  the  declaration  mentioned,  together 

with  and  inclusive  of  the  said  portmanteau  containing  the  same,  did 

not  exceed  forty  pounds  weight  or  four  cubic  feet  in  dimensions ; 

and  that,  when  he  became  such  passenger  on  the  occasion  aforesaid, 

he  had  no  knowledge  or  notice  of  the  alleged  bye-law ;  that  the  said 

part  of  the  said  luggage  in  the  introductory  part  of  this  replication 

mentioned,  on  the  said  occasion,  by  and  through  the  carelessness, 

negligence,  and  default  of  the  defendants  in  that  behalf,  became 

and  was  and  is  wholly  lost  to  the  plaintiff,  viodo  etformd.    And  the 

plaintiff,  as  to  so  much  of  and  so  far  as  the  said  plea  relates  to  the 

other  portion  and  residue  of  the  said  luggage,  and  the  causes  of 

action  in  respect  thereof,  says,  that  he  will  not  further  prosecute 

his  suit  in  respect  thereof. 

29—2 
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Williams         Bejoinder :  That  no  extra  charge  was  made,  paid,  or  received  for 

Great       the  carriage  of  the  said  portmanteau  and  things  therein,  or  either  of 

Rai^at  Co    t^^™  »  ^^^  *^^^»  besides  the  articles  in  the  introductory  part  of  the 

replication  mentioned,  there  were  in  the  said  portmanteau,  and  part 

of  the  same  parcel  and  package,  divers  other  things,  being  others  of 

the  goods  and  chattels  in  the  declaration  mentioned  so  contained 

in  the  said  portmanteau,  which  were  not  articles  of  clothing ;  and 

that  the  said  portmanteau  and  its  contents  were  not,  nor  was  any 

part  thereof,  booked  or  paid  for. 

Demurrer  and  joinder. 

[  19  ]  Cowling  in  support  of  the  demurrer : 

The  rejoinder  and  plea  are  bad.  It  is  material,  in  the  first  place, 
to  consider  the  situation  of  the  Company  independently  of  the  bye- 
law.  The  5  &  6  Will.  IV.  c.  cvii.,  not  merely  empowers  the  Company 
to  construct  a  railway,  which  may  be  used  by  all  persons  on  pay- 
ment of  toll:  sect.  168;  but  it  also  authorises  the  Company  to 
become  common  carriers  of  passengers  and  goods  :  sect.  167.  The 
Company  have  availed  themselves  of  that  provision,  and  conse- 
quently, by  the  169th  section  (1),  every  passenger  is  entitled  to  have 
[  *20  ]  his  *clothing,  not  exceeding  forty  pounds  in  weight,  and  four  cubic 
feet  in  dimensions,  carried  without  extra  charge.  To  that  extent 
the  Company  are  subject  to  all  the  liabilities  of  common  carriers, 
but  not  beyond  that  limit,  unless  they  agree  to  become  so  for  an 
additional  consideration.  But,  if  a  passenger  carried  articles  of 
clothing  not  exceeding  the  prescribed  weight  and  dimensions,  the 
Company  would  be  responsible  for  their  loss,  although  he  carried 

(1)  Sect.  169.     **  That  without  extra  nothing  herein  contained  shall  in  any 

charge  it  shall  be  lawful  for  every  case  extend  or  be  deemed  or  construed 

passenger  travelling  upon  or  along  the  to  extend  to  charge  or  make  liable  the 

said    railway  to    take  with  him  his  said  Company  further  or  in  any  other 

articles  of  clothing  not  exceeding  forty  case  than  where,  according  to  the  laws 

pounds  in  weight  and  four  cubic  feet  of  this  realm  for  the  time  being,  stage 

in  dimensions  ;  and  the  said  Company  coach  proprietors  and  common  carriers 

shall  in  no  case  be  in  any  way  liable  would  be  liable ;  nor  shall  anything 

or  responsible  for  the  safe  carriage  or  herein  contained  extend  or  be  deemed 

custody  of,  or  for  any  loss  of  or  injury  or  construed  to  extend  in  any  degree 

to    any  articles,   matters,   or    things  to  deprive  the  said  Company  of  any 

whatsoever  carried  upon  or  along  the  protection  or  privilege  which  either 

said  railway,  with  or  accompanying  now  or  at  any  time  hereafter  common 

the  person,  of  or  belonging  to  any  carriers  or  stage  coach  proprietors  have 

passenger,  or  delivered  for  the  purpose  or  may  have ;  but  the  said  Company 

of  being  carried,  other  than  and  except  shall  from  time  to  time  and  at  all 

such  passenger's  articles  of  clothing,  times  have  and   be  entitled    to  the 

not  exceeding  the  weight  and  dimen-  benefit  of  every  such  protection  and 

sions  aforesaid :  Provided  always,  that  privilege," 
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Bomething  in  addition.     Therefore,  independently  of  the  bye-law,     Williams 

the  plaintiff  would  clearly  be  entitled  to  recover.    Then,  what  is  the       great 

effect  of  the  bye-law  ?    It  cannot  be  read  literally ;  for,  if  so,  it  r^"^\y^. 

would  apply  to  articles  of  clothing  under  forty  pounds  weight,  and 

so  conflict  with  the  express  provisions  of  the  169th  section.  It  must, 

therefore,  be  read  in  connection  with  the  167th  and  169th  sections, 

and  its  nieaning  will  then  be,  that,  in  addition  to  the  forty  pounds 

weight  of  clothing,  every  first  class  passenger  may  carry,  free  of 

charge,  luggage  of  any  description,  making  up  the  weight  of  112 

pounds ;  but  that  the  Company  will  not  be  responsible  for  the  excess 

above  forty  pounds,  unless  booked  and  the  carriage  paid  for.     In 

any  other  view  the  bye-law  is  bad,  for  it  in   effect  repeals  the 

169th  section.    But,  further,  the  Company  had  no  power  to  make 

this  bye-law.    The  144th  section  empowers  the  *Company  to  make       [  *2i  ] 

bye-laws  "  for  the   good   government    of   the   affairs  of  the  said 

Company,  and  for  regulating  the  proceedings,  and  remunerating 

and  reimbursing  the  expenses  of  the  said  directors,  and  for  the 

management   of   the  said   undertaking,  and   of  the  officers  and 

servants  of  the  said  Company,"  &c. ;  "  and  to  impose  and  inflict 

such  reasonable  fines  and  forfeitures  upon  all  persons  offending 

against  the  same,  as  to  the  same  Company  shall  seem  meet,  not 

exceeding  the  sum  of  52.  for  any  one  offence."    This  bye-law  is 

unauthorised  by  that  section,  and  unreasonable. 

(Pollock,  C.  B.  :  If  the  Company  have  power  to  make  such  a 
bye-law,  they  may  impose  a  penalty  of  51.  upon  every  passenger 
who  disobeys  it.  The  144th  section  certainly  does  not  authorise 
such  a  bye-law.) 

The  Court  then  called  on  [  22  ] 

WiUea  for  the  defendants  : 

The  bye-law  is  not  unreasonable,  at  least  with  reference  to  book- 
ing the  luggage.  It  is  in  accordance  with  the  exceptions  engrafted 
on  the  common-law  liability  of  carriers  :  Baxendale  v.  Hart  (1).  By 
the  169th  section,  the  Company  are  not  responsible  for  luggage 
other  than  a  particular  description,  unless  an  extra  charge  is  paid. 
By  the  bye-law  the  Company  do  not  refuse  to  carry  without  extra 
charge ;  but  they  only  require,  that  passengers  who  seek  to  impose 
on  them  an  additional  risk,  should  comply  with  its  requisitions. 

(Alderson,  B.  :  The  169th  section  says,  that  without  extra  charge 
(1)  86  B.  R.  465,  475—476  (6  Ex.  769,  782). 
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Williams     the  Company  shall  be  liable,  as  common  carriers,  for  articles  of 
Gbkat       clothing  of  certain  weight  and  dimensions ;  the  bye-law  says,  that 
Raiu^yCo   *^® Company  will  not  be  liable  for  those  articles  unless  booked  and 
paid  for.) 

It  is  conceded  that,  unless  the  bye-law  is  one  which  it  was  com- 
petent for  the  Company  to  make  under  the  144th  section,  in 
connection  with  the  169th,  the  plea  is  bad.  The  words  in  the 
144th  section  '*  for  the  management  of  the  said  undertaking  "  are 
sufficiently  large  to  include  the  ''management  of  the  traffic  on 
[*23]  the  railway."  The  189th  section  enables  the  *Company  to  make 
orders  for  regulating  the  travelling  upon  and  use  of  the  railway. 
Suppose  the  Company  made  an  order  that  a  direction  should  be  put 
on  all  luggage,  and  a  passenger  refused  to  obey  the  order,  might  not 
the  Company  refuse  to  carry  his  luggage  ?  If  so,  it  is  clear  that 
they  have  a  power  with  respect  to  carrymg  luggage  independently 
of  the  169th  section. 

Pollock,  C.  B.  : 
The  bye-law  is  clearly  bad :  it  contravenes  the  169th  section. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  The  bye-law  in  e£fect  repeals  that 
section. 

Platt,  B.  : 

I  am  of  the  same  opinion.  The  Company  have  as  much  right  to 
make  a  bye-law  that  they  will  not  be  responsible  for  the  safety  of 
passengers. 

Martin,  B.  : 

The  Company  have  certainly  no  power  to  make  such  a  bye-law. 

Judgment  for  the  plaintiff. 


1854. 
May  31. 

[IT] 


HOOKPAYTON  v.   BUSSELL(l). 

(10  Ex.  24—28  ;  S.  C.  23  L.  J.  Ex.  267.) 

No  action  wiU  lie  upon  an  undertaking  contained  in  a  Judge*8  order, 
though  the  order  be  made  by  consent,  and  the  undertaking  be  founded 
upon  a  good  consideration. 

The  declaration  stated  that,  before  the  making  of  the  Judge's 
order  thereinafter  mentioned,  the  plaintiff  recovered  against  the 

(1)  Distinguished  Lieveslnj  v.  Gil-      C.  P.  351.    See  R.  S.  C.  Order  XLII., 
niurt  (1866)  L.  R.  1  C.  P.  570,  35  L.  J.      r.  24,  and  coses  thei-eou.— J.  Q.  P. 
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defendant  in  the  Court  of  Exchequer  a  judgment  for  147/.  8«. ;  that  hookpattok 
the  defendant  afterwards  filed  his  petition  in  the  Court  for  the  Relief      bussbll. 
of  Insolvent  Debtors  for  protection  from  process,  and  thereupon  the 
granting  of  such  protection  was  opposed  by  the  plaintiff,  and  the 
same  was  adjourned  sine  die,  and  the  plaintiff  incurred  in  such 
opposition  costs  amounting  to  42.  4«.  Od. ;  that  the  plaintiff  after- 
wards issued  on  the  said  judgment  a  writ  of  ca.  sa,  indorsed  to  levy 
149L  4«.  Sd.  and  interest,  by  virtue  whereof  the  sheriff  took  the 
defendant  in  execution.    "  And  thereupon,  and  whilst  the  defendant 
was  so  in  custody  by  virtue  of  the  said  writ,  the  defendant  caused  a 
summons  to  be  issued  out  of  the  Court  of  Exchequer,  and  to  be 
served  on  the  plaintiff,  to  show  cause  why,  amongst  other  things, 
the  defendant  should  not  be  discharged  out  of  the  custody  of  the 
said  sheriff;  which  summons  was  afterwards,  on  the  27th  day  of 
April,  A.  D.  1852,  attended  by  the  plaintiff  and  the  defendant  before 
Sir  T.  J.  Piatt,  one  of  the  Barons  of  the  Court  of  Exchequer ;  and 
in  consideration  that  the  plaintiff  would  not  oppose,  and  would  con- 
sent to  the  said  Sir  T.  J.  Piatt  making  the  order  hereinafter 
mentioned,   and  the  defendant  being  discharged  out  of  custody, 
the  defendant  consented  to  the  said  Sir  T.  J.  Flatt  making  the 
order  hereinafter  mentioned ;  and  thereupon,  on  the  same  day  and 
year,  the  said  Sir  T.  J.  Piatt,  by  and  with  the  consent  of  the  plaintiff 
and  the  defendant,  made  an  order  in  the  words  and  figures  following, 
(that  is  to  say) — William  Hookpayton  v.  Edward  BuaseU:  Upon 
hearing  the  attornies  or  agents  on  both  sides,  I  do  order  that,  upon 
payment  by  the  defendant  of  51.  to  the  plaintiff's  attorney  forthwith, 
the  defendant  be  discharged  out  of  the  *custody  of  the  Sheriff  of       [  ♦26  ] 
Middlesex  as  to  this  action,  the  defendant  hereby  undertaking  to 
pay  the  rest  of  the  debt  and  costs,  including  the  costs  of  the  opposi- 
tion (42.  4a.  Od.)  in  the  Insolvent  Court  by  monthly  instalments  of 
21.    The  first  payment  to  be  made  on  the  27th  day  of  May  next,  the 
judgment  to  stand  as  a  security.     The  defendant  hereby  consenting, 
that,  in  default  of  payment  in  either  of  the  said  instalments  as  afore- 
said, the  plaintiff  be  at  liberty  to  issue  execution  by  fieri  facias  or 
capias  ad  satisfacienduvi :  the  defendant  hereby  undertaking  to  bring 
no  action  against  the  plaintiff.    Dated  this  27th  day  of  April,  1852, 
T.  J.  Platt.    Averments,  that  the  defendant  thereupon  then  forth- 
with paid  to  the  plaintiff's  attorney,  in  pursuance  of  the  said  order, 
the  sum  of  5i.,  and  with  the  consent  of  the  plaintiff  was  discharged 
out  of  the  custody  of  the  sheriff  as  to  the  said  action  ;  and  although 
the  defendant  afterwards,  in  pursuance  of  his  said  undertaking,  did 
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HooKPATTON  pay  to  the  plaintiff  the  first  of  the  said  instalments  of  2Z.,  yet  he 
BussiESLL.     has  not  paid  any  other  of  the  said  instalments. 
Demurrer  and  joinder. 

Maude  in  support  of  the  demurrer : 

The  declaration  does  not  disclose  any  cause  of  action.  It  will  be 
argued  that  this  is  not  the  ordinary  case  of  a  Judge's  order,  because 
the  circumstances  under  which  it  was  made  create  a  contract  on  the 
part  of  the  defendant  to  obey  it.  But  the  order  is  a  mere  direction 
by  the  Judge  that  certain  things  shall  be  done,  and  for  the  dis- 
obedience of  which  the  defendant  is  liable  to  an  attachment.  The 
case  is  not  distinguishable  in  principle  from  Dent  v.  Basham  (1), 
where  this  Court  held  that  no  action  lies  for  the  disobedience  of  a 
Judge's  order  made  under  the  6  &  7  Vict.  c.  78,  s.  87,  for  the  delivery 
by  an  attorney  to  his  client  of  his  bill  of  costs.  Though  the  order 
in  question  was  made  by  consent,  it  must  be  treated  as  any  other 
order:  Joddrel  v. (2). 

[  26  ]  The  Court  then  called  on 

DowdesweU  to  support  the  declaration  : 

On  the  face  of  the  declaration,  there  is  a  mutual  agreement 
between  the  parties,  founded  on  a  good  consideration,  and  ratified 
and  confirmed  by  a  Judge's  order.  It  is  not  the  less  a  contract 
between  the  parties  because  its  performance  may  be  enforced  by 
attachment. 

(Platt,  B.  :  There  is  no  instance  of  an  action  on  a  peremptory 
undertaking.) 

Pollock,  C.  B.  :  A  Judge's  order  is  an  undertaking,  not  to  the 
party,  but  to  the  Court. 

Martin,  B.,  referred  to  Wade  v.  Simeon  (3).) 

In  Wentworth  v.  BvUen  (4),  Parkb,  J.,  says,  "  Now,  though  there  is 
no  remedy  for  disobedience  of  a  Judge's  order  (as  such)  by  one  of 
the  parties  against  another  by  action,  but  by  attachment  merely, 
yet,  if  it  be  made  by  the  consent  of  both,  and  be  founded  on  a 
binding  agreement,  an  action  will  not  the  less  lie  upon  that  agree- 
ment,  though  it  have  also  the  additional  sanction  of  a  Judge's  order. 

(1)  9  Ex.  469.  (3)  69  B.  R.  523  (2  C.  B.  648). 

(2)  4  Taunt.  253.  (4)  33  B.  B.  353  (9  B.  &  0.  840). 
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The  contract  of  the  parties  is  not  the  less  a  contract,  and  subject   Hookpayton 
to  the  incidents  of  a  contract,  because  there  is  superadded  the  com-     .bu^'bll. 
mand  of  a  Judge.    The  case  of  an  agreement  to  refer  by  order  of  a 
Judge  is  a  familiar  instance,  many  actions  being  brought  on -such 
agreements." 

(Pollock,  C.  B.  :  Those  observations  were  purely  obiter  dicta. 
The  action  was  brought  for  arresting  the  plaintiff  for  too  much ; 
and,  a  verdict  having  been  found  for  the  plaintiff,  a  rule  nisi  was 
obtained  for  entering  a  nonsuit,  on  the  ground  that  the  action  was 
not  maintainable,  or  for  a  new  trial,  on  the  ground  that  the  damages 
were  excessive.  All  the  Judges  were  of  opinion  that  the  damages 
were  excessive,  and  on  that  ground  granted  a  new  trial ;  and,  my 
brother  Parke  having  intimated  a  doubt  whether  the  action  was 
maintainable,  the  Court  recommended  the  parties  to  come  to  some 
arrangement.) 

The  fact  of  the  plaintiff  ^having  a  remedy  by  attachment  does  not       [  *27  ] 
prevent  him  from  bringing  an  action  for  the  breach  of  contract. 

Pollock,  C.  B.  : 

The  defendant  is  entitled  to  judgment.  Where  the  order  is  made 
by  authority  of  the  Judge,  and  without  the  consent  of  the  parties, 
I  am  clearly  of  opinion  that  no  action  will  lie  upon  it.  Then  does 
it  make  any  difference  that  the  order  is  made  by  consent  ?  I  think 
not.  The  consent  is  merely  the  giving  a  power  to  make  an 
order  which  could  not  be  made  without  it,  but  when  the  order  is 
made,  it  is  the  same  as  an  order  in  ijivitum,  and  the  proper  remedy 
for  disobedience  of  it  is  by  attachment.  We  ought  to  guard 
against  attempts  to  create  new  causes  of  action,  and  new  modes  of 
multiplying  costs. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  This  is  in  substance  an  action  on  an 
order  of  a  Judge.  It  is  said  that,  because  the  order  is  made  by 
consent,  it  amounts  to  a  contract.  But  the  consent  is  only  a 
permission  for  the  Judge  to  make  the  order,  which  he  could  not 
otherwise  do.  Then,  the  consent  having  given  the  Judge  juris- 
diction, it  is  the  same  as  if  he  had  jurisdiction  before,  and  the 
order  is  an  undertaking  to  the  Court  that  the  party  will  do  what 
he  is  ordered,  and  if  he  does  not  he  is  subject  to  an  attachment. 
I  do  not  agree  with  the  observations  of  my  brother  Parke  in 
Wentwoi'th  v.  Bidlen. 


r  ♦a 
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HOOKPATTON    PlATT,    B.  ! 
r. 

BU8BELL.  The  compact  between  the  parties  is,  that  an  order  of  a  Judge 
shall  be  drawn  up  upon  those  terms,  and  that  the  party  shall  have 
the  remedy  for  enforcing  it  which  is  incident  to  a  Judge's  order, 
viz.  attachment. 

Martin,  B.  : 

I  am  of  the  same  opinion.  No  action  can  be  maintained  on  a 
Judge's  order,  as  such.  It  is  urged  that  this,  being  an  order  made 
by  consent,  amounts  to  a  contract.  But  the  order  is  not  drawn  up 
on  consent,  and  if  there  *has  been  any  contract  to  pay  the  money, 
the  plaintiff  should  declare  upon  it,  and  not  upon  the  order.  It  is 
obvious  what  the  nature  of  the  order  is.  The  defendant,  being  in 
custody,  applies  to  a  Judge  to  be  discharged,  and  it  is  arranged 
that  he  shall  be  discharged  upon  payment  of  a  sum  of  money 
down,  and  the  rest  by  instalments,  the  judgment  to  stand  as  a 
security,  and  the  defendant  consenting  that,  in  default  of  payment 
of  any  instalment,  the  plaintiff  shall  be  at  liberty  to  issue  execution. 
The  latter  stipulation  shows  that  it  was  never  intended  that  the 
Judge's  order  should  be  a  contract.  If  the  argument  on  behalf  of 
the  plaintiff  is  correct,  an  action  would  lie  for  the  disobedience  of 
every  Judge's  order  in  which  a  party  undertakes  to  do  some  act. 

Judgment  for  the  defendant. 


m^.  JONES  V.   NICHOLSON  and  Another  (I). 

_1-  (10  Ex.  28—38 ;  S.  C.  2  C.  L.  R.  1236  ;  23  L.  J.  Ex.  330.) 

r  28 1 

'       -*  Barratry  can  be  committed  by  a  master  who  is  also  part  owner  of  the  ship. 

This  action  came  on  for  trial  before  Wightman,  J.,  at  the 
Liverpool  Summer  Assizes,  1853,  when  a  verdict  was  found  for 
the  plaintiff  for  the  damages  in  the  declaration,  subject  to  the 
following  case : 

The  declaration  stated,  that  the  defendants,  on  the  15th  October, 
1849,  caused  to  be  made  a  policy  of  insurance,  at  and  from  Monte 
Video  to  Valparaiso,  upon  any  kind  of  goods,  &c.,  of  and  in  a 
vessel  called  the  Helena,  which  were  and  should  be  valued  at,  on 
a  cargo  of  lumber,  value  2,000Z.,  warranted  free  from  particular 

(1)  Cited,  Small  v.  United  Kingdom,      [1898]  2  a  B.  130,  67  L.  J.  Q.  B. 
etc.,  Co,  [1897]  2  Q.  B.  42,  66  L.  J.      674. 
Q.  B.  736 ;  We^tport  Coal  Co,y.  McFhail 
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average,  unless  stranded.    That  the  plaintiff  became  an  insurer        Josbs 

to  the  defendants  under  the  said  policy  of  1001.  upon  the  said    nioholson. 

cargo  in  the  said  policy  mentioned,  and  duly  subscribed  the  said 

policy,  the  defendants  having  duly  paid  *the  consideration  for  that       [  *29  ] 

assurance.     That,  on  the  5th  of  April,  1850,  the  defendants  gave 

notice  to  the  plaintiff,  that  divers  quantities  of  lumber,  namely,  a 

cargo  thereof  of  great  value,  had  been  shipped  and  loaded  at  Monte 

Video  on  board  the  said  ship,  to  be  conveyed  therein  on  the  said 

voyage ;  and  that  the  defendants  were  then,  and  from  thence  until 

the  supposed  loss  thereinafter  mentioned,  interested  in  the  said 

cargo;    and   that  the  said  ship  and  cargo  had  not  arrived  at 

Valparaiso,  and  had  not  been  heard  of;  and  that  the  defendants 

requested  the  plaintiff  to  pay  them  the  said  sum  insured  by  him 

as  for  a  total  loss.     That  thereupon,  in  consideration  that  the 

plaintiff  would  sign  off  and  pay  to  the  defendants  as  for  a  total 

loss  on  the  said  policy,  on  the  understanding  that,  in  case  the  said 

ship  should  be  heard  of  thereafter,  the  plaintiff  should  be  put  on 

the  same  footing  as  if  that  payment  had  not  been  made,  the 

defendants  promised  that,  in  case  the  said  ship  should  be  heard  of 

thereafter,  the  plaintiff  should  be  put  on  the  same  footing  as  if 

that  payment  had  not  been  made.    That  the  plaintiff  afterwards 

signed  off  and  paid  as  for  a  total  loss  on  the  said  understanding 

801.,  201.  residue  of  the  said  1002.  being  deducted  by  reason  of 

short  interest  of  the  defendants  in  the  cargo,  such  deduction  being 

then  agreed  to  and  allowed.     That  the  ship  and  cargo  were  not, 

nor  was  any  part  of  either  of  them,  lost  or  damaged  by  the  perils 

of  the  seas ;  and  the  vessel  was  afterwards  heard  of,  of  which  the 

defendants  had  notice,  and  were  requested  to  put  the  plaintiff  on 

the  same  footing  as  if  that  payment  had  not  been  made.    That, 

nevertheless,  the  defendants  had  not  put  the  plaintiff  on  the  same 

footing,  &c.,  and  that  the  801.  remained  unpaid. 

The  defendants  pleaded  (inter  alia),  that,  after  making  the  said 
policy,  and  during  the  continuance  of  the  risk  thereby  insured 
against,  and  whilst  the  vessel  was  on  her  voyage,  the  vessel  and 
cargo  were,  by  the  perils  which  in  *and  by  the  policy  the  plaintiff  [  *30  ] 
took  upon  himself,  to  wit,  by  barratry  of  the  master  and  mariners, 
wholly  lost  to  the  defendants,  and  never  arrived  at  Valparaiso. 
Upon  which  issue  was  joined. 

The  plaintiff  is  an  underwriter  at  Liverpool.  The  defendants 
are  merchants  carrying  on  business  at  Liverpool  under  the  firm  of 
Joseph  Green  &  Co.,  and  at  Monte  Video  under  that  of  Nicholson, 
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JoNBs  Green  &  Go.  On  the  15th  of  October,  1849,  the  defendants  effected 
Nicholson,  the  policy  mentioned  in  the  declaration.  The  policy  contained  the 
following  clause :  "  Touching  the  adventures  and  perils  which  we 
the  assurers  are  contented  to  bear  and  do  take  upon  us  on  this 
voyage,  they  are  of  the  seas,  men  of  war,  fire,  enemies,  pirates, 
rovers,  thieves,  jettisons,  letters  of  mart  and  countermart,  reprisals, 
takings  at  sea,  arrests,  restraints,  and  detainments  of  all  kings, 
princes,  and  people,  of  what  nation,  condition,  or  quality  soever, 
barratry  of  the  master  and  mariners,  and  of  all  other  perils,  losses, 
and  misfortunes  that  have  or  shall  come  to  the  hurt,  detriment, 
or  damage  of  the  said  goods  and  merchandise,  and  ship,  &c.,  or 
any  part  thereof." 

On  the  28rd  of  July,  1849,  an  agreement  for  charter  was  made 
at  Monte  Video,  between  David  Palmer  Moffatt,  who  was  then  in 
possession  of  the  vessel  and  master  thereof,  and  who  is  therein 
described  as  owner  and  master  thereof,  and  the  defendants'  firm 
of  Nicholson,  Green  &  Co.,  for  a  voyage  to  Valparaiso  (l).  The 
[  *^^  ]  goods  insured  *were  subsequently  shipped  by  the  defendants  at 
Monte  Video  for  Valparaiso,  in  pursuance  of  the  said  agreement 
for  charter ;  and,  on  the  20th  August,  1849,  the  Helena^  with  the 
said  goods,  sailed  from  Monte  Video  under  the  command  of  the 
said  D.  F.  Moffatt. 

In  April,  1850,  the  defendants  applied  to  the  plaintiff  and  the 
other  underwriters  for  payment  as  for  a  total  loss  upon  the  said 
policy,  upon  the  ground  that  the  vessel  had  not  been  heard  of  as 
having  arrived  at  Valparaiso ;  and,  thereupon,  the  underwriters 
respectively,  on  the  5th  of  April,  1850,  agreed  to  pay  the  defendants 
a  total  loss,  upon  the  terms  stated  in  a  memorandum  indorsed  on 
the  said  policy,  as  follows :  ''  agreed  to  sign  off  a  total  loss  on  this 
policy,  on  the  understanding,  that,  in  case  the  vessel  should  be 
heard  of  hereafter,  the  underwriters  are  to  be  put  upon  the  same 

(1)  There  was  annexed  to  the  case  a  is  in  all  such  parts  or  places  capable 

copy  of  the  charter-party,  which  con-  of  holding  cargo  fix)m  the  cabin  to  the 

tained    the    following     stipulations :  bulk  head.  The  vessel,  having  received 

*'  That  the  ship,  being  tight,  staunch,  her  cargo  in  this  port,  shall  proceed 

&c.,  shall  receive  from  the  said  mer-  to  the  port  of  Valparaiso,  or  so  near 

chants  a  full  and  complete  cargo  of  thereunto  as  she  may  safely  get,  and 

merchandise,  not  exceeding  what  she  deliver  the  same  in  conformity  with 

can  reasonably  stow  and  carry,  &c.,  bills  of  lading.    The  charterers  agree 

and  shall  receive  all  goods  that  they  to  pay  for  the  hire  of  the  said  vessel 

may   send    on  board,   but  no  goods  for  the  above  voyage  the  sum  of  1,2(M) 

whatever  to  be  taken  on  board  without  silver  dollars,  in  full,  to  be  puid  on 

an  order  from  the  charterers,  it  being  the  right  delivery  of  the  cargo." 
understood  that  the  hold  of  the  vessel 
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footing  as  if  this  payment  had  not  been  made."    And  accordingly,       Jonkb 
on  the  18th  of  May,  1850,  the  plaintiff  paid  to  the  defendants  the    nicholsov* 
sum  of  80Z.,  being  the  amount  of  his  subscription  after  deducting 
202.  for  short  interest,  the  defendants'  interest  being  declared  to 
be  1,6002. 

The  Helena  was  built  at  Sydney,  Cape  Breton,  by  the  said 
D.  P.  Moffatt  and  George  Moffatt,  and  was  registered  on  the  6th  of 
August,  1847,  in  the  names  of  the  said  D.  P.  Moffatt  as  owner  of 
84/64ths,  and  6.  Moffatt  as  owner  of  80/64ths  of  the  vessel.  D.  P. 
Moffiatt  and  G.  Moffatt,  on  the  Srd  of  September,  1847,  mortgaged 
the  vessel  in  conformity  with  the  statute  8  &  9  Yict.  c.  89,  s.  46, 
to  W.  Gamnill,  of  Little  Brasdor,  Gape  Breton,  merchant,  to  secure 
3402.  and  interest;  but  the  mortgagee  did  not  take  possession  of 
the  vessel. 

After  leaving  Monte  Video,  as  before  mentioned,  D.  P.  Moffatt,  F  32  ] 
without  the  consent  either  of  the  defendants,  or  of  the  said 
G.  Moffatt,  or  of  the  said  W.  Gamnill,  proceeded  direct  to  the 
Cape  of  Good  Hope  instead  of  Valparaiso,  and  on  arrival  at  the 
Cape  of  Good  Hope  landed  the  goods  of  the  defendants  in  good 
order ;  and  there,  previously  to  the  5th  of  April,  1850,  and  fraudu- 
lently against  the  defendants  and  all  others  interested,  and  for 
his  own  purposes,  sold  the  goods;  and  there  also  fraudulently 
against  the  mortgagee,  and  for  his  own  purposes,  sold  the  vessel, 
and  applied  the  proceeds  of  both  ship  and  cargo  to  his  own  use. 
In  the  summer  of  1851  it  came  to  the  knowledge  of  the  defendants 
at  Monte  Video,  by  information  from  one  of  the  crew  of  the  said 
vessel,  that  D.  P.  Moffatt  had  fraudulently  sold  the  vessel  and 
cargo  as  above  mentioned,  and  that  the  vessel  had  sailed  from  the 
Cape  of  Good  Hope  under  another  charge  for  London ;  and  they 
immediately  informed  the  underwriters.  The  latter  thereupon 
caused  an  application  to  be  made  to  the  defendants  for  repayment 
of  the  1,6002.  The  defendants  denied  their  liability,  and  refused  to 
repay  the  same. 

The  question  for  the  opinion  of  the  Court  is,  whether  there  was 
a  loss  by  barratry  or  otherwise,  within  the  policy.  If  there  was 
no  such  loss,  the  verdict  is  to  be  entered  for  the  plaintiff  for  802. 
and  interest ;  if  there  was  such  loss,  a  nonsuit  is  to  be  entered. 

Cotvling  (Atherton  with  him)  for  the  plaintiff: 

There  has  been  no  loss  by  barratry  or  any  other  perils  within 
the  meaning  of  the  policy.    Although  the  conduct  of  the  master 


462  1854.     EX.     10  EX,  82—35.  [r.r. 


Jones        was  fraudulent,  yet  he  could  not  commit  barratry,  by  reason  of  his 

lOcHOLsoN.    being  part  owner  of  the  vessel.    Barratry  means  some  fraudulent 

act  committed  by  the  master  or  mariners  as  such,  against  the 

owners  of  the  vessel:    Vallezjo  v.    Wheeler  {I).     Lord  Mansfield, 

[  *33  ]  Ch.  J.,  in  delivering  the  *judgment  of  the  Court  in  Nutt  v. 
Baurdien  (2),  says,  **  The  point  to  be  considered  is,  whether  barratry, 
in  the  sense  in  which  it  is  used  in  our  policies  of  insurance,  can 
be  committed  against  any  but  the  owners  of  the  ship.  It  is  clear 
beyond  contradiction  that  it  cannot;  for  barratry  is  something 
contrary  to  the  duty  of  the  master  and  mariners,  the  very  terms 
of  which  imply  that  it  must  be  in  the  relation  in  which  they 
stand  to  the  owners  of  the  ship.  The  words  used  are  master  and 
mariners,  which  are  very  particular.  An  owner  cannot  commit 
barratry.  He  may  make  himself  liable  for  his  fraudulent  conduct 
to  the  owner  of  the  goods,  but  not  as  for  barratry.  And,  besides, 
barratry  cannot  be  committed  against  the  owner  with  his  consent. 
For,  though  the  owner  may  become  liable  for  a  civil  loss  by  the 
misbehaviour  of  the  captain  if  he  consent,  yet  that  is  not  barratry. 
Barratry  must  partake  of  something  criminal,  and  must  be  com- 
mitted against  the  owner  by  the  master  or  mariners."  In  Arnould 
on  Insurance,  Vol.  2,  p.  832,  the  author,  after  adverting  to  the 
doctrine  that  no  act  can  be  barratrous  which  is  authorised  or 
sanctioned  by  the  owners  of  ships,  says, ''  Upon  the  same  prin- 
ciple, it  is  clear  that  barratry  cannot  be  committed  by  a  master  who 
is  owner  or  part  owner  of  the  vessel."  Again,  in  Phillips  on 
Insurance,  Vol.  1,  p.  612,  s.  1082,  it  is  said,  "Barratry  being  an 
act  prejudicial  to  the  owners,  and  done  without  their  consent,  it 
is  plain  that  it  cannot  be  committed  by  a  master  who  is  owner  or 
part  owner  of  the  vessel." 

[  ♦34  ]  (Aldbrson,  B.  :  Offences  by  *master  and  mariners,  which  fall 

within  the  definition  of  barratry,  and  are  punishable  under  the 
7  Will.  IV.  &  1  Vict.  c.  89,  s.  6,  would  clearly  include  those  com- 

[  *35  ]  mitted  ♦by  part  owners.  In  the  case  of  Eaaterhy  v.  M'Farlane  (3), 
two  owners  of  a  vessel  were  convicted  of  a  barratrous  act  under  the 
11  Geo.  I.  c.  29,  ss.  6,  7.  In  Abbott  on  Shipping,  p.  184,  6th  edit., 
[see  14th  ed.  246]  it  is  said,  ''  It  would  seem,  that  one  part  owner, 
being  master,  may  commit  barratry  against  another.") 

The  authorities  there  cited  do  not  support  that  position.    One  is  a 

(1)  1  Cowp.  143  ;  Lofft.  631.  (3)  East,  P.  C,  Addenda,  p.  27. 

(2)  1R.R.  211(1T.K.  323). 


VOL.  cn.]  1854.    EX.     10  EX.  85—36.  463 

manuscript  note  of  a  case  of  Boutjlower  v.  Wilmer,  before  Lee,  jones 
Ch.  J.,  at  the  London  sittings  after  Trinity  Term,  21  Geo.  IL,  jjicholson. 
which  is  thus  quoted  in  2  Selw.  N.  P.  962,  10th  edit. :  "  So,  where 
the  insurance  is  made  by  and  in  favour  of  the  ship-owner,  and  the 
barratrous  act  is  committed  with  the  privity  of  the  freighter,  the 
underwriter  is  not  discharged,  unless  he  can  show  that  the  ship- 
owner also  was  privy  to  the  barratry."  The  other  authority  cited 
in  Abbott  on  Shipping  is  the  following  passage  in  Bell's  Principles 
of  the  Law  of  Scotland,  p.  188  :  ''  A  difficulty  has  been  raised  as  to 
barratry  by  a  master,  himself  a  part-owner  only.  But  it  would 
seem,  that  no  exception  could  be  taken  against  the  claim  of  the 
other  part-owners  not  participant  in  or  consenting  to  the  act,  more 
than  to  the  claim  of  a  freighter  on  the  barratry  of  the  owner,  or  of 
the  owner  on  barratry  with  consent  of  the  freighter."  In  support 
of  that  proposition,  the  manuscript  case  of  Boutflaiver  v.  Wilmer  is 
referred  to. 

(Aldbbson,  B.  :  The  reason  why  a  sole  owner  cannot  commit 
barratry  is,  that  he  has  a  perfect  right,  so  far  as  his  interest  is  con- 
cerned, to  do  the  act ;  and  no  person  can  be  said  to  do  fraudulently 
that  which  he  has  a  right  to  do.  But  a  part  owner  can  have  no 
right  to  sell  the  ship  as  against  the  other  part  owners ;  and,  if  so, 
the  sale  is  an  act  fraudulently  done  as  against  them,  and  is 
the  same  in  principle  as  if  done  by  the  master,  not  being  owner. 
The  7  Will.  IV.  &  1  Vict.  c.  89,  s.  6,  says,  that  whosoever  shall 
destroy  a  ship,  "  with  intent  thereby  to  prejudice  any  owner  or 
part  *owner  of  such  ship,"  shall  be  guilty  of  felony.  Then,  if  one  [  ♦36  ] 
part  owner  does  an  act  which  he  has  no  right  to  do,  and  does  it 
fraudulently,  that  is  a  prejudice  to  the  other  part  owners.) 

On  this  point  he  then  argued,  that  the  master  did  not  cease  to  be 
owner  by  reason  of  his  having  mortgaged  the  vessel,  citing  Lewin 
v«  Snasso  (1),  and  the  8  &  9  Vict.  c.  89,  s.  45 :  also,  that  the  effect 
of  the  charter-party  was  not  to  render  the  freighters  owners  of  the 
vessel,  citing  M'Intyre  v.  Bowne  (2),  Marcardier  v.  The  Chesapeake 
Insurance  Company  {z),  Vallezjo  v.  Wheeler  (4),  Soares  v.  Thornton  (5). 
He  further  argued,  that  this  was  not  a  loss  within  the  general 
words  of  the  policy,  "all  other  perils,  losses,  and  misfortunes 
that  have  or  shall  come  to  the  hurt,  detriment,  or  damage  of  the 

(1)  Postlethwayt's  Diet.  art.  **  As-         (3)  8  Oranch,  39. 
Burance,"  p.  147.  (4)  Cowp.  143  ;  Lofft,  631. 

(2)  1  Johns,  229.  (0)  18  B.  B.  615  (7  Tauut^  627). 
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Jones       said  goods/'  &c.     On  this  point  he  cited  Phillips  on  Insurance, 
Nicholson.   Vol.  2,  p.  806,  s.  1574;  Id.  Vol.  1,  p.  626,  s.  1099;  Cullen  v. 
Butler  (l). 

J.  Wilde  for  the  defendant : 
Barratry  may  be  committed  by  a  master  who  is  part  owner.  The 
question  depends  on  this,  whether  the  master  has  been  guilty  of  a 
malversation  in  his  office.  Where  the  master  is  sole  owner,  he 
cannot  commit  barratry,  neither  can  it  be  committed  against  him 
with  his  consent ;  because,  in  the  former  case,  he  cannot  commit  a 
fraud  against  himself,  and,  in  the  latter,  it  cannot  be  said  that  the 
master  has  broken  his  trust  to  the  owner,  when  he  has  consented 
to  the  act.  To  constitute  barratry,  there  must  be  something  of  a 
criminal  nature  as  well  as  a  breach  of  contract :  Stamma  v.  Brmon  (2) ; 
and  that  may  be  committed  by  one  part  owner  against  another. 
[  *87  ]  WiLLBS,  J.,  in  Lockyer  v.  Offley  (3),  defines  barratry  as  *"  every 
species  of  fraud  or  knavery  in  the  master,  by  which  the  freighters 
or  owners  are  injured."  Then  are  the  other  owners  the  less 
injured,  because  the  master  happens  to  be  a  part  owner  ?  There  is 
equally  a  fraudulent  act  in  violation  of  his  duty  as  master  to  the 
other  owners.    (He  was  then  stopped  by  the  Court.) 

Pollock,  C.  B.  : 

We  all  agree  that  the  plaintiffs  are  not  entitled  to  recover.  The 
question  is  precisely  the  same  as  if,  instead  of  the  underwriters 
seeking  to  get  back  the  money  paid  to  the  assured,  the  latter  had 
sought  to  recover  for  their  loss  against  the  underwriters ;  and  the 
point  which  we  have  to  decide  is,  whether  barratry  can  be  committed 
by  a  master,  who  is  also  part  owner  of  the  vessel.  I  am  of  opinion 
that  it  can.  Some  expressions  of  modem  authors  to  the  contrary 
have  been  cited ;  but  they  are,  in  truth,  no  authority  whatever, 
since  the  doctrine  laid  down  is  not  supported  by  any  decided  case. 
A  master  who  is  sole  owner  cannot  commit  barratry,  because  he 
cannot  commit  a  fraud  against  himself,  but  there  is  no  reason  why 
the  fact  of  a  master  being  part  owner  should  prevent  the  other  part 
owners  from  insuring  their  interest  in  the  ship,  or  the  freighters 
from  insuring  their  goods.  If  a  master,  being  part  owner,  in  fraud 
of  the  other  owners,  makes  away  with  the  ship,  that  in  my  opinion 

(1)  17  R.  B.  400  (o  M.  &  S.  61).  (3)  1  B.  E.  IW  (1  T.  B.  259). 

(2)  2  St^.  1773. 
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is   barratry.    The  whole  principle  on  which  the  doctrine  rests       Jonbs 
supports  that  view.     I  forbear  to  express  any  opinion  on  the  other    Nicholson. 
points  raised :  it  is  sufficient  to  say  that  there  has  been  a  loss  by 
barratry,  which  would  have  entitled  the  assured  to  recover  from 
the  underwriters,  and  consequently  they  cannot  recover  in  this 
action. 

Aldbrson,  B.  : 

I  am  of  the  same  opinion.  Barratry  is  a  fraud  committed  by 
the  master  or  mariners  against  the  owners  of  the  vessel.  Though 
committed  by  the  master  and  one  of  several  owners,  that  would  not 
make  it  the  *less  a  fraud  on  the  part  of  the  master.  Then,  if  the  [  *38  ] 
master,  being  himself  a  part  owner,  commits  the  barratry,  that  is 
equally  a  fraud  upon  the  other  part  owners.  Whenever  it  is  a 
fraudulent  act  on  the  part  of  the  master,  it  is  barratry ;  but  it 
cannot  be  a  fraudulent  act  when  he  is  sole  owner. 

Platt,  B.  : 

I  am  of  the  same  opinion.  Because  the  master  happens  to  be  a 
part  owner,  how  can  it  be  said  that  the  barratry  committed  by  him 
is  not  a  fraud  against  the  other  owners,  who  have  separate  shares 
in  the  vessel  ? 

Martin,  B.  : 

I  am  of  the  same  opinion.  If  the  master  in  fraud  of  the  owners 
makes  away  with  the  ship,  that  is  barratry.  And  why  is  it  ?  It  is 
not  simply  because  the  master  has  done  the  act,  but  because  the 
act  makes  the  owners  responsible  to  the  charterers  for  a  breach  of 
contract.  So  here,  in  consequence  of  the  act  of  David  Moflfatt, 
George  MofTatt  is  responsible,  in  the  same  manner  as  if  he  had  been 
sole  owner  of  the  vessel.  But,  even  if  this  loss  did  not  come  within 
the  strict  definition  of  barratry,  I  should  be  disposed  to  think  that 
it  was  a  loss  by  "perils"  within  the  meaning  of  the  policy. 
CtMen  V.  Butler  is  an  authority  to  that  effect.  It  is  not  necessary, 
however,  to  decide  that  point. 

Judgment  ofnonmit 
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1854.       The   imperial   GAS  LIGHT  and   COKE  COMPANY 
^^II^'  V.  The  LONDON   GASLIGHT  COMPANY. 

(10  Ex.  39—43  ;  S.  C.  2  0.  L.  E.  1230  ;  23  L.  J.  Ex.  303 ;  18  Jur.  497.) 

It  is  no  answer  to  a  plea  of  the  Statute  of  Limitations,  that  the  plaintiff 
was  prevented  by  the  fraud  of  the  defendant  from  knowing  of  the  cause  of 
action  until  after  the  time  of  limitation  had  expired  (1). 

A  count  stated,  that  the  defendants  bored  into  certain  gas  pipes  of  the 
plaintiffs,  and  aOSxed  gas  pipes  of  the  defendants  thereto,  and  kept  them  so 
affixed  for  a  long  time,  without  the  knowledge  of  the  plaintiffo,  by  means 
whereof  large  quantities  of  the  plaintiffs'  gas  flowed  out  of  their  pipes ;  that 
the  defendants,  maliciously  contriving  to  prevent  the  plaintiffs  from  dis- 
covering the  trespasses  so  committed  till  six  years  should  have  elapsed, 
fraudulently,  and  without  the  plaintiffs*  knowledge,  cut  off  from  the  plain- 
tiffs* gas  pipes,  the  gas  pipes  of  the  defendants  so  affixed  thereto,  and  fraudu- 
lently, and  without  the  plaintiffs'  knowledge,  stopped  and  plugged  up  the 
gas  pipes  of  the  plaintiffs  where  the  gas  pipes  of  the  defendants  had  been  so 
affixed  :  by  means  whereof  the  plaintiffs  were  prevented  from  discovering  the 
trespasses  until  six  years  from  their  commission  had  elapsed,  and  thereby 
the  remedy  of  the  plaintiffs  by  action  became  barred :  Held,  that  the  count 
disclosed  a  good  cause  of  action. 


1864.  THEOBALD  v.  The  RAILWAY  PASSENGERS 

•^^JU^.  assurance  COMPANY. 

[  46  ]  (10  Ex.  45-68 ;  S.  C.  2  C.  L.  R.  1034 ;  23  L.  J.  Ex.  249 ;  18  Jur.  583.) 

The  plaintiff  effected  with  the  defendants  a  contract  of  assurance,  which 
stated  that  the  plaintiff  was  thereby  assured  by  the  Railway  Passengers 
Assurance  Company  in  the  sum  of  1,000/.,  to  be  payable  to  his  legal 
representatives  in  the  event  of  death  happening  to  the  assured  from  railway 
accident  whilst  travelling  in  any  class  carriage  on  any  line  of  railway  in 
Great  Britain  or  Ireland ;  or  a  proportionate  part  of  the  1,000/.  will  be  paid 
to  the  assured  himself  in  the  event  of  his  sustaining  any  personal  injury  by 
reason  of  such  accident.  The  plaintiff  was  travelling  in  a  ndlway  carnage 
to  a  certain  place,  and  on  the  arrival  of  the  train  at  the  railway  station 
there,  and  after  it  had  stopped,  the  plaintiff,  in  stepping  out  of  the  carriage, 
without  any  negligence  on  his  part,  slipped  off  the  iron  step,  whereby  he 
sustained  an  injury :  Held,  first,  that  this  was  a  "railway  accident"  within 
the  meaning  of  the  contract  of  assurance. 

Secondly,  that  the  damage  could  not  be  estimated  by  the  proportion 
which  the  injury  bore  to  the  amount  payable  on  loss  of  life. 

Thirdly,  that  the  plaintiff  was  entitled  to  recover  damages  for  the  expense 
and  suffering  occasioned  by  the  injury,  but  not  for  his  loss  of  time  or  loss 
of  profit. 

The  declaration  stated,  that,  after  the  passing  of  the  Railway 
Passengers  Assurance  Company's  Act,  a.d.  1852,  in  consideration 
of  the  sum  of  II.  paid  by  the  plaintiff  to  the  defendants,  the 
defendants  made  and  entered  into  a  certain  ticket  and  contract  of 

(1)  SeeC/i66tfv.  (?OM/(/(1882)9aB  Minhiy  Co,  v.  Oshonie  [1899]  A.  C. 
D.  59,  51  L.  J.  Q.  B.  313 ;  Bulli  Coal      351,  68  L.  J.  P.  0.  49. 
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assurance  in  writing  with  the  plaintiff,  which  ticket  and  contract,  Theobald 
with  the  conditions  thereon  indorsed,  were  and  are  in  the  words  railway 
and  figures  following,  that  is  to  say :  ^a^klsce 

Co. 
''Railway  Passengers  Assurance  Company, 

"  Empowered  by  Special  Act  of  Parliament,  12  &  18  Vict.  c.  40. 

**  Capital  one  million. 

"  Offices— No.  8,  Old  Broad  Street,  London. 

*'  Insurance  ticket — l,000i.    No.  a  4113.     Premium,  11. 

"Mr.  Robert  Theobald,  of  11,  Grove  Terrace,  Kentish  Town,  is 
hereby  assured  by  the  Railway  Passengers  Assurance  *  Company  in  [  *46  ] 
the  sum  of  one  thousand  pounds,  to  be  payable  to  his  legal  repre- 
sentatives according  to  the  conditions  hereupon  indorsed  in  the 
event  of  death  happening  to  the  said  assured  from  railway  accident 
whilst  travelling  in  any  class  carriage  on  any  line  of  railway  in 
Great  Britain  or  Ireland ;  or  a  proportionate  part  of  the  said  1,000Z. 
will  be  paid  to  the  assured  himself  in  the  event  of  his  sustaining 
any  personal  injury  by  reason  of  such  accident;  such  insurance  to 
be  in  full  force  and  effect  from  the  date  hereof  until  the  17th  day 
of  May,  1854.    Dated  Tuesday,  the  17th  day  of  May,  a.d.  1858. 

"  Received  IZ.  '*  Wm.  Jno.  Fhair,  Secretary. 

"  Alfbbd  Rossb,  Cashier." 

"  Railway  Passengers  Assurance  Company.    Conditions  of 
Assurance. 

"  1st.  The  assured  in  case  of  personal  injury,  or  his  legal 
representatives  in  the  event  of  his  death,  must  give  notice  thereof 
in  writing  to  the  Company,  at  their  offices  in  London,  within  a 
reasonable  time  after  the  said  injury  or  death,  otherwise  the  assur- 
ance hereby  effected  will  be  null  and  void. 

''  2ndly.  Such  notice  must  set  forth  the  Christian  and  surname, 
occupation,  and  address  of  the  assured,  and  of  the  person  giving 
the  notice. 

''  8rdly.  In  the  event  of  any  dispute  arising  as  to  the  sum  to  be 
paid  to  the  assured  by  way  of  compensation  for  personal  injury, 
the  same  shall  be  settled  by  arbitration,  in  conformity  with  the 
provisions  of  the  Company's  special  Act  of  Parliament. 

"  4thly.  As  the  Company  limits  the  risk  on  any  one  life  to  the 
sum  of  1,0002.,  no  second  ticket  of  this  Company  for  the  insurance 
of  such  life  will  be  available  during  the  period  for  which  this  ticket 
is  issued." 

The  declaration  then  stated  that,  after  the  17th  of  May,  «1858,       [  *47  ] 
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Theobald     and  before  the  17th  of  May,  1854,  the  plaintiff  was  lawfully  travel- 
Railway     ling  in  a  certain  railway  carriage  on  a  line  of  railway  in  Great 
Assu^ScB*   B^i*^in ;  and  whilst  so  travelling,  he  sustained  a  personal  injury 
Co.  by  reason  of  a  railway  accident,  within  the  true  intent  and  meaning 

of  the  said  ticket  and  contract  of  assurance,  and  which  was  not 
caused  by  the  negligence  or  wilful  act  of  the  plaintiff;  whereby  the 
plaintiff  became  lame  and  disabled  from  attending  to  his  business, 
and  so  continued  for  a  long  time,  and  suffered  great  pain,  and  was 
compelled  to  remain  at  several  places  at  great  expense  in  his  said 
journey  before  arriving  at  his  house,  and  to  procure  medical  attend- 
ance ;  and  incurred  a  great  loss  of  lime  and  business,  both  at  home 
and  abroad,  whereby  he  sustained  and  was  put  to  great  loss  and 
expense.  Averments,  that  the  plaintiff  did  all  things  necessary  on 
his  part  to  entitle  him  to  receive  from  the  defendants,  by  reason 
of  the  premises,  a  proportionate  part  of  the  sum  of  1,0(X){.  in  the 
said  ticket  and  contract  of  insurance  mentioned;  and  that  the 
defendants  received  from  him  such  notice  in  writing  as  is  therein 
mentioned  and  provided  for  after  the  said  accident,  and  more  than 
thirty  days  before  the  commencement  of  this  suit,  and  have  not  at 
any  time  offered  to  the  plaintiff  any  amount  of  compensation* what- 
ever. And  that,  in  consequence  of  the  defendants  denying  and 
repudiating  their  liability  to  pay  any  sum  whatever  to  the  plaintiff 
by  reason  of  the  premises,  no  dispute  ever  arose  between  the 
plaintiff  and  the  defendants  as  to  the  sum  to  be  paid  by  them  to 
the  plaintiff  by  way  of  compensation  for  such  personal  injury  as 
aforesaid.  Yet  the  defendants,  having  full  notice  of  the  premises, 
have  not  paid  to  the  plaintiff  any  sum  of  money  in  respect  of  the 
said  personal  injury,  but  wholly  refuse  so  to  do. 

Plea.     That  the  said  injury  of  the  plaintiff  was  caused  by  the 
negligence  of  the  plaintiff,   and  not  by  reason  of  any  railway 
[  *^^  1       accident  within  the  true  intent  and  meaning  of  ^the  ticket  or  con- 
tract of  insurance  in  the  declaration  mentioned ;  upon  which  issue 
was  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after 
last  Hilary  Term,  the  following  facts  appeared :  The  plaintiff  was 
a  bookseller  in  London,  and  his  business  required  him  to  make 
frequent  journeys  to  the  north  of  England  and  Scotland.  On  the 
17th  of  May,  1858,  the  plaintiff  effected  an  insurance  with  the 
Railway  Passengers  Assurance  Company,  upon  the  terms  stated  in 
the  contract  of  assurance  set  out  in  the  declaration.  On  the  21st 
of  June  following,  the  plaintiff,  who  was  about  to  go  by  railway 
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from  Birmingham  to  Shrewsbury,  became  a  passenger  in  a  second- 
class  carriage  from  Birmingham  to  Wolverhampton,  for  which  place 
he  had  taken  a  ticket,  it  being  necessary  to  go  by  another  train 
from  the  Wolverhampton  station  to  Shrewsbury.  On  the  arrival 
of  the  Birmingham  train  at  the  Wolverhampton  station,  and  after 
it  bad  stopped,  the  plaintiff,  in  stepping  out  of  the  carriage  in 
which  he  was,  slipped  off  the  iron  step  and  fell  between  the  platform 
and  the  carriage,  by  which  his  legs  were  seriously  injured.  During 
the  day  there  had  been  much  rain,  which,  it  was  suggested,  made 
the  step  slippery.  In  consequence  of  the  accident,  the  plaintiff 
was  prevented  from  going  to  several  towns  in  England  and  Scot- 
land, which,  on  this  occasion,  he  was  about  to  visit  for  the  purposes 
of  his  business.  The  loss  of  profit,  by  not  being  able  to  visit  those 
towns,  was  estimated  by  the  plaintiff  at  1002.,  the  expenses,  includ- 
ing the  surgeon's  bill,  were  841.  19^.,  and  the  plaintiff  also  claimed 
for  loss  of  time  21.  28.  a  day,  for  forty-nine  days. 

It  was  conceded  by  the  defendants'  counsel  that  there  was  no 
negligence  on  the  part  of  the  plaintiff ;  but  it  was  submitted,  first, 
that  this  was  not  a  railway  accident  within  the  meaning  of  the 
contract  of  insurance;  and  secondly,  that,  if  it  was,  the  true 
estimate  of  damage  was  the  proportion  which  the  injury  bore  to 
the  amount  payable  on  *the  loss  of  life.  The  learned  Judge 
reserved  the  first  point,  and  he  left  it  to  the  jury  to  say  how  much 
the  plaintiff  was  entitled  to  for  medical  and  other  expenses,  and  for 
loss  of  profit,  telling  them  that  he  was  not  entitled  to  recover  for 
loss  of  profit  and  also  for  loss  of  time.  The  jury  found  a  verdict 
for  the  plaintiff  for  84Z.  Ids.  for  medical  attendance  and  expenses, 
and  1002.  for  loss  of  time  or  loss  of  profits ;  and  leave  was  reserved 
to  the  defendants  to  move  to  enter  a  nonsuit,  or  to  reduce  the 
damages. 
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[M9] 


Macaulay,  in  the  following  Term,  obtained  a  rule  nm  accord- 
ingly ;  against  which 


BramweU  and  Phipson  showed  cause  in  the  present  Term 
(June  2) : 

First,  this  was  a  "  railway  accident,"  for  which  the  Company  are 
liable.  The  meaning  of  that  term  is,  ''  an  accident  happening  to  a 
person  whilst  travelling  by  railway."  The  Company  was  formed 
"  for  the  purpose  of  insuring  compensation  for  loss  of  life,  or  for 
personal  injury  to  persons  travelling  by  railway."    Further  powers 
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Theobald     were  conferred  on  the  Company  by  the  12  &  13  Vict.  e.  xi.,  but 

Railway     nevertheless  their  power  of  insurance  was  limited  to  railway  acci- 

AasuSSc^   dents.     That  statute  was  repealed  (except  as  to  certain  provisions 

Co.         relating  to  the  stamp  laws)  by  the  15  Vict.  c.  c,  which  recites,  that 

^*  it  would  be  attended  with  advantage,  if  additional  facilities  were 

afforded  for  the  insurance  by  the  Company  of  railway  passengers 

for  particular  joumies,  or  for  definite  periods  of  time,  or  for  life,  in 

such  sums  as  may  be  agreed  upon,  and  also  if  powers  were  granted 

to  the  Company  for  the  insurance  of  persons  against  bodily  injury 

or  death,  caused  by  accident  generally."    The  8rd  section  enacts, 

that  it  shall  be  lawful  for  the  Company  "  to  insure  compensation 

for  loss  of  life,   or  for  personal  injury  to  persons  travelling  by 

railway,  whether  arising  from  accident  or  negligence ;  and  that,  in 

r  *^  ]       addition  to  such  power,  it  shall  be  lawful  for  the  ^Company  to  insure 

compensation  to  any  person  or  his  legal  personal  representatives! 

for  or  on  account  of  any  injury  caused  by  any  accident  whatever, 

other  than  accidents  occurring  to  persons  travelling  by  railways "(l). 

[  *(',i  ]       Therefore  *the  insurance  comprises  two  classes,  viz.  injuries  caused 

[  *62  ]       by  railway  travelling,  and  injuries  arising  from  any  *other  cause. 

But  if  (as  the  argument  for  the  defendants  would  imply)  it  is  only 

a  particular  description  of  railway  accidents   against  which  the 

Company  insure,  then  there  is  a  class  of  accidents  happening  from 

travelling  by  railway  which  are  not  insurable,  notwithstanding 

the  Legislature  has  enabled  the  Company  to  insure  against  all 

accidents,  whether  by  railway  or  otherwise. 

(Pollock,  C.  B.  :  Suppose  a  person  suddenly  rose  from  his  seat, 
and  struck  his  head  with  great  violence  against  the  top  of  the 
carriage,  so  as  to  cause  a  contusion  of  the  brain,  would  that  be  a 
railway  accident? 

Parkb,  B.  :  Or  suppose  a  person  on  getting  out,  not  observing 
that  the  window  was  closed,  pushed  his  head  through  the  glass  ?) 

Such  cases  would  not  be  railway  accidents,  for  they  are  not  acci- 
dents peculiar  to  railway  travelling ;  but  a  passenger,  at  the  termi- 
[  *''^3  ]  nation  *of  his  journey,  must  necessarily  step  from  the  carriage  on 
to  the  platform.  The  word  "  railway '*  is  an  adjunctive,  which 
describes  the  quality  of  the  accident. 

(Alderson,  B.  :  The  difficulty  arises  from  using  in  the  contract 

(1)  Sections  4,  12,  13,  14,  lo,  and  10  Ex.,  but  it  is  not  thought  neceeeary 
35  of  the  Act  are  printed  in  a  note  in      tc)  reprint  them. 
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the  term  "  railway  accident,"  instead  of  following  the  language  of 
the  Act  of  Parliament.  According  to  the  true  construction  of  the 
8rd  section,  the  insurance  is  against  accidents  to  persons  when 
travelling  by  railway,  and  accidents  not  arising  from  railway  travel- 
ling. Then  the  question  is,  whether  a  person  is  **  travelling  by 
railway  "  after  the  train  has  stopped.) 

He  is  a  passenger  until  he  has  alighted  from  the  railway  carriage. 
The  85th  section  shows  that  this  was  the  meaning  of  the  Legisla- 
ture. Suppose  another  railway  train  negligently  ran  against  the 
carriage  in  which  the  person  insured  sat;  or  suppose  that  some 
third  person  put  a  bar  across  the  line,  or  that  a  passenger,  in 
getting  out  of  the  carriage,  fell,  in  consequence  of  weakness  induced 
by  illness, — all  those  would  be  cases  of  "  railway  accident."  An 
accident  is  not  the  less  a  railway  accident  because  some  other 
person  might  have  avoided  it. 

Secondly.  The  damages  were  properly  assessed.  It  is  impossible 
to  estimate  the  damage  which  a  personal  injury,  as,  for  instance, 
the  loss  of  a  limb,  may  bear  to  the  loss  of  life. 

(Alderson,  B.  :  This  is  not  a  contract  of  indemnity,  because  a 
person  cannot  be  indemnified  for  the  loss  of  life,  as  he  can  in  case 
of  a  house  or  ship.  It  is,  therefore,  necessary  to  adopt  some 
pecuniary  rule.) 

This  is  an  insurance  for  a  sum  not  exceeding  1,0002.  where  the 
injury  results  in  death  ;  but  the  same  mode  of  calculating  the  damage 
cannot  apply  to  injury  to  persons  who  live.  Moreover,  the  15th 
section,  which  mentions  a  compensation  "in  proportion  to  the 
extent  of  the  injury  and  to  the  sum  payable  in  case  of  death,"  has 
reference  to  the  12th  section,  which  applies  only  to  an  insurance 
for  a  *single  journey. 

(Aldbrson,  B.  :  Though  the  insurance  is  for  a  year,  if  an 
accident  happens,  that  is  an  accident  arising  from  that  journey,  and 
the  damages  ought  to  be  calculated  as  upon  a  single  journey.  The 
insurance  is  for  all  the  journeys  taken  during  twelve  months ;  that 
is  a  journey  ticket ;  as  when  a  ship  is  insured  for  a  certain  period 
while  on  her  voyage,  that  is  an  insurance  for  the  voyage.) 

Sir  F.  Thesiger  and  Davidson  in  support  of  the  rule : 
This  is  not  a  "  railway  accident "  within  the  meaning  of  the 
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Thxobald  contract  of  insurance.  The  8rd  Bection  of  the  15  Vict.  c.  c,  enableB 
Railway  the  Company  to  insure  against  all  accidents  "  to  persons  travelling 
A^^i^^  by  railway,"  and  also  against  all  accidents  whatever.  The  4th  section 
^-  provides,  that  tickets  of  insurance  for  particular  journeys  by  railway 
shall  be  a  valid  execution,  on  the  part  of  the  Company,  of  the  contract 
set  out  in  the  schedule  of  the  Act.  The  schedule,  however,  does 
not  follow  the  terms  of  the  8rd  section,  but  says  that,  if  any  person 
shall,  "  while  travelling  by  railway,  sustain  any  personal  injury 
whatever,  caused  by  railway  accident,''  &c.;  and  the  contract  of 
insurance  is  against  injury  happening  from  railway  accident  whilst 
travelling  on  a  railway.  The  term  "  railway  accidents "  does  not 
mean  all  accidents  while  travelling  by  railway,  but  accidents 
peculiar  to  that  mode  of  travelling.  They  may  be  defined  as 
accidents  connected  with  the  train,  whether  in  motion  or  not  and 
whether  occasioned  by  the  negligence  of  the  Railway  Company  or 
their  servants,  or  by  the  act  of  a  stranger,  or  by  some  unavoidable 
cause,  or  by  collision  with  another  train,  and  not  accidents  which 
result  from  the  act  of  the  party  himself,  whether  in  a  railway 
carriage  or  crossing  the  line,  or  on  the  platform.  If  the  step  of 
a  carriage  broke  through  its  defective  construction  while  a  person 
was  getting  out,  that  might  be  a  "  railway  accident ;  *'  but  the  act 
f  *55  ]  of  slipping  on  a  smooth  surface  is  not  peculiar  to  railway  *travel- 
ling.  Suppose  it  had  been  necessary  for  the  plaintiff  to  cross  the 
line  at  the  Wolverhampton  station  in  order  to  get  to  the  train  for 
Shrewsbury,  and  in  doing  so  he  slipped  and  was  injured,  would 
that  be  a  '' railway  accident"?  The  term  implies  some  defect, 
irregularity,  or  misadventure  in  the  railway  conveyance.  Here 
there  was  nothing  whatever  amiss  about  the  railway. 

Then  with  respect  to  the  damage,  loss  of  profit  and  loss  of  time 
cannot  be  taken  into  consideration.  The  contract  limits  the  com- 
pensation to  personal  injury.  The  12th  and  18th  sections  of  the 
15  Yict.  c.  c,  require  the  assured,  within  a  certain  time,  to  give 
notice  to  the  Company  of  any  personal  injury,  and  submit  to  a 
medical  examination.  The  object  of  that  is  to  enable  the  Company 
to  offer  compensation  under  the  15th  section  ;  and  the  only  injury 
to  which  the  attention  of  the  Company  is  to  be  called  for  that 
purpose  is  personal,  that  is,  bodily  injury.  If  a  house  is  burnt  the 
assured  never  receives  com])ensation  for  his  loss  of  profit  whilst  the 
house  is  being  rebuilt.  The  rule  is  thus  laid  down  in  Hadley  v. 
Baxendale  (1) :  "  Where  two  parties  have  made  a  contract,  which 
(1)  96  E.  E.  742  (9  Ex.  354). 
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0  ne  of  them  has  broken,  the  damages  which  the  other  party  ought 
to  receive  in  respect  of  such  breach  of  contract  should  be  such  as 
may  fairly  and  reasonably  be  considered  either  arising  naturally, 
i.e.  according  to  the  usual  course  of  things,  from  such  breach  of 
contract  itself,  or  such  as  may  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  both  parties  at  the  time  they  made  the 
contract  as  the  probable  result  of  the  breach  of  it. 

(Martin,  B.,  referred  to  the  Ancient  Laws  and  Institutes  of 
Wales,  "  The  Venedotian  Code,"  Bk.  8,  c.  22.) 

The  Court  intimated  their  intention  to  take  time  for  considera- 
tion, suggesting,  however,  that  the  parties  should  come  to  terms. 

Cur.  adv.  vult 
Pollock,  C.  B.,  now  said : 

In  this  case  a  motion  was  made  to  reduce  the  amount  of  damages, . 
and  also  enter  a  nonsuit.  The  objection  to  the  verdict  was,  that 
the  accident  in  respect  of  which  the  action  was  brought  was  not 
a  railway  accident,  within  the  meaning  of  the  policy  of  insurance 
entered  into  by  the  defendants.  The  objection  to  the  amount  of 
damages  was,  that  the  defendants  were  not  liable  to  compensate 
the  plaintiff  for  his  loss  of  time  or  loss  of  profit,  but  only  for 
the  personal  injury  sustained  in  consequence  of  the  accident, 
assuming  it  to  be  a  railway  accident.  The  Court  took  time  to 
consider  its  judgment,  hoping  that  in  the  meantime  the  parties 
might  come  to  some  arrangement.  But  it  has  been  intimated 
to  us  that  there  is  a  desire  on  the  part  of  the  Company  to  obtain 
the  judgment  of  the  Court  on  the  points  raised,  and  consequently 
they  are  unwilling  to  enter  into  any  arrangement. 

The  facts  of  the  case  were  these :  The  plaintiff,  who  was  about  to 
take  a  journey  by  means  of  two  distinct  railways,  had  insured  him- 
self with  the  defendants  against  death  or  personal  injury  arising 
from  railway  accident  whilst  travelling,  the  contract  fixing  the 
damage  in  the  former  event  at  1,000{.  In  getting  out  from  one  of 
the  carriages  on  a  rainy  morning,  his  foot  slipped,  whereby  he 
was  severely  injured.  It  was  conceded  by  the  defendants'  counsel, 
that  there  was  no  negligence  on  the  part  of  the  plaintiff  in  reference 
to  the  accident.  And  the  first  question  is,  whether  this  is  a  railway 
accident  within  the  meaning  of  the  policy.  We  are  of  opinion  that 
it  is.  However  much  the  Company  may  desire  that  we  should  lay 
down  a  general  rule  as  to  what  is  a  railway  accident,  I  do  not  know 
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Theobald  that  we  are  called  on,  or  should  be  doing  our  duty,  were  we  to  lay 
Railway  down  any  rule  beyond  what  is  necessary  to  decide  the  actual  case 
j^vu^cE  ^^^^^  us.  Considering  the  great  number  of  particulars  that  may 
^^-  enter  into  the  decision  of  questions  of  this  nature,  and  the  very 
[  *»7  ]  complicated  ^character  they  may  assume  under  circumstances  that 
at  present  we  may  not  anticipate,  I  think,  (and  I  believe  the  rest  of 
the  Court  concur  with  me  in  thinking),  that  in  the  single  instance 
brought  before  us  under  certain  circumstances,  some  of  which  are 
not  of  a  general  nature,  it  would  be  assuming  too  much  to  lay  down 
a  rule  to  govern  all  cases.  On  the  present  occasion,  it  is  quite 
plain  that  the  plaintiff  was  a  traveller  on  the  railway ;  it  is  quite 
plain,  that  though  at  the  time  of  the  accident  his  journey  had  in 
one  sense  terminated,  by  the  carriage  having  stopped,  he  had  not 
ceased  to  be  connected  with  the  carriage,  for  he  was  still  on  it. 
The  accident  also  happened  without  negligence  on  his  part,  and 
while  doing  an  act  which  as  a  passenger  he  must  necessarily  have 
done,  for  a  passenger  must  get  into  the  carriage,  and  get  out  of  it 
when  the  journey  is  at  an  end,  and  cannot  be  considered  as  discon- 
nected with  the  carriage  and  railway,  and  with  the  machinery  of 
motion,  until  the  time  he  has,  as  it  were,  safely  landed  from  the 
carriage,  and  got  upon  the  platform.  The  accident  is  attributable 
to  his  being  a  passenger  on  the  railway,  and  it  arises  out  of  an  act 
immediately  connected  with  his  being  such  passenger.  Under  these 
circumstances,  we  think  this  was  a  railway  accident  within  the 
meaning  of  the  policy;  and  consequently  the  action  is  in  our 
judgment  maintainable,  and  so  much  of  this  rule  as  prays  for  a 
nonsuit  must  be  discharged. 

In  order  that  the  question  raised  at  the  trial  respecting  damages 
might  be  considered  by  the  Court  in  banc,  the  verdict  of  the  jury 
was  taken  separately.  They  found  for  medical  attendance  and 
expenses  84^  19<.,  for  loss  of  time  or  loss  of  profit  lOOZ.  At  the 
trial,  the  plaintiff  made  his  claim  for  both.  I  thought  it  quite  clear 
that  he  could  not  claim  for  loss  of  time  and  also  for  loss  of  profit, 
which  are  the  same  thing  under  two  different  forms;  if  indemnified 
for  time  he  had  no  right  to  claim  for  profit,  and  if  indemnified  for 
profit  he  had  no  right  to  claim  for  time.  I  also  had  considerable 
[  '58  ]  doubt  whether  he  was  entitled  to  claim  ^either,  and  I  therefore 
directed  the  jury  to  find  for  one  only,  with  leave  to  the  defendants 
to  move  to  strike  that  out  if  the  Court  should  think  it  right.  On 
considering  the  arguments  used  on  both  sides,  we  think  that  the 
verdict  should  be  reduced  to  84/.  19i;.    We  are  of  opinion  that  the 
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insurance  must  be  treated  in  the  same  way,  whether  considered 
with  reference  to  the  death  of  the  party  or  to  an  accident  which 
inflicts  injury  short  of  it ;  and  we  think  that,  in  considering  the 
damage  done  to  the  traveller,  the  consequential  mischief  of  losing 
some  profit  is  not  to  be  taken  into  consideration ;  otherwise,  a 
passenger  whose  time  or  business  is  more  valuable  than  that  of 
another  would  for  precisely  the  same  personal  injury  receive  a 
greater  remuneration  than  that  other.  What  the  Insurance  Com- 
pany calculate  on  indemnifying  the  party  against  is  the  expense 
and  pain  and  loss  immediately  connected  with  the  accident,  and 
not  remote  consequences  that  may  follow  according  to  the  business 
or  profession  of  the  passenger.  The  verdict  must  therefore  be 
reduced  to  84/.  Ids.,  and  so  far  the  rule  must  be  made  absolute. 
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Aldbrson,  B.: 

It  was  contended  that  the  estimate  of  damage  depended  on  some 
proportion  to  be  ascertained  between  the  amount  of  injury  caused 
by  the  accident  and  the  amount  of  loss  in  the  event  of  the  death  of 
the  party,  in  which  latter  event  the  damage  is  limited  to  1,0002.,  the 
sum  insured.  I,  at  least,  think  no  such  proportion  exists.  The 
true  measure  of  damage  is  the  personal  injury  resulting  from  the 
accident,  not  exceeding  however  the  sum  which  the  Company  would 
have  to  pay  in  the  case  of  death.  As  to  railway  accidents,  my 
notion  of  a  railway  accident  is  an  accident  occurring  in  the  course 
of  travelling  by  a  railway,  and  arising  out  of  the  fact  of  the  journey. 
It  does  not  necessarily  depend  on  any  accident  to  the  railway  or 
machinery  connected  with  it. 

Rtile  to  enter  a  nonsuit  discharged,  nde  to  redxice  the 
damages  to  84Z.  19«.  absolute. 


MANNING  V.  PHELPS  and  Another. 

(10  Ex.  59—62 ;  S.  0.  24  L.  J.  Ex.  62.) 

The  limitation  prescribed  by  the  Beal  Property  Limitation  Act,  1833 
(3  &  4  Will.  IV.  c.  27),  does  not  apply  to  an  action  on  a  collateral  covenant 
for  payment  of  a  rent  charged  on  land,  and  the  covenantee  may  recover 
damages  for  the  hi*6ach  of  that  covenant,  notwithstanding  his  right  to 
recover  the  rent -charge  is  barred  by  the  above  statute. 

Covenant.  The  declaration  stated,  that  W.  Dodington  in  his  life- 
time, on  the  let  of  September,  1820,  by  his  deed  covenanted  with  the 
plaintiff  to  pay  him  during  the  joint  natural  lives  of  W.  Dodington 
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Maknikg  and  the  plaintiff,  an  annuity  or  clear  yearly  rent-charge  of  150?., 
Phelps,  payable  half-yearly,  of  which  annuity  or  rent-charge  forty  half- 
years  immediately  preceding  the  death  of  W.  Dodington,  on  the 
25th  of  February,  1852,  ai*e  due  and  unpaid. 

Fourth  plea.  That  the  deed  mentioned  in  the  declaration  was 
dated  on  the  day  and  year  therein  mentioned;  and  that  by  the 
same  deed  W.  Dodington,  in  consideration  of  his  natural  love  and 
affection  towai*ds  the  plaintiff  his  brother,  and  of  a  nominal  con- 
sideration of  lOs.  granted  to  the  plaintiff,  to  hold  for  an  estate  in 
the  deed  mentioned,  a  rent  of  160L  per  annum,  issuing  out  of  and 
charged  upon  certain  lands,  whereof  W.  Dodington  was  then  seised 
in  fee  simple,  payable  to  the  plaintiff  half-yearly,  on  the  29th  of 
September  and  25th  of  March  in  every  year ;  and  the  first  payment 
to  be  made  on  the  29th  of  September,  1820.  And  W.  Dodington 
thereby  empowered  the  plaintiff  to  distrain  for  the  arrears  of  the 
said  rent-charge  in  and  upon  the  said  lands  in  manner  therein 
mentioned ;  and  the  said  lands  were  and  still  are  of  an  annual 
value  amply  sufficient  to  cover  the  said  rent ;  and  the  covenant  in 
the  declaration  mentioned  is  accessory  and  subordinate  to  the  said 
grant.  And  the  defendants  in  fact  say,  that  this  action  is  an  action 
to  recover  a  rent,  and  is  not  brought  within  twenty  years  next  after 
the  time  at  which  the  right  to  bring  such  an  action  first  accrued  to 
the  plaintiff,  but  long,  to  wit  thirteen  years  and  upwards,  after  the 
[  *60  ]  expiration  of  such  period  of  twenty  *years,  such  period  having  in 
fact  expired  on  the  29th  of  September,  1840,  and  after  the  plaintiff's 
title  to  the  said  rent  had  become  and  was  extinct  by  force  of  the 
statute  next  hereinafter  referred  to ;  and  no  acknowledgment  was 
ever  given  or  made  within  the  intent  of  the  3  &  4  Will.  IV.  c.  27, 
or  within  the  intent  and  meaning  of  the  8  &  4  Will.  IV.  c.  42.  And 
the  plaintiff  was  not,  when  the  right  to  bring  such  action  first 
accrued  to  him,  or  at  any  time  since,  under  any  disabilities 
mentioned  in  the  said  Acts,  or  either  of  them. 

Fifth  plea.  So  far  as  the  declaration  relates  to  the  arrears  of 
the  said  rent-charge,  which  accrued  due  after  the  29th  of  Septem- 
ber, 1840,  the  defendants  say,  that  the  fourth  plea  (which  they 
crave  leave  to  refer  to  for  the  sake  of  avoiding  prolixity)  is  true. 

Demurrers  to  both  pleas,  and  joinders  therein. 

Watson  in  support  of  the  demurrers : 

First,  the  limitation  prescribed  by  the  8  &  4  Will.  IV.  c.  27,  does 
not  apply  to  an  action  of  covenant  for  non-payment  of  a  rent- 
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charge.  *  *  That  enactment  only  bars  the  remedy  in  cases  Makkino 
where,  before  the  statute,  the  party  would  have  been  entitled  *to  Phelps. 
an  assise.  In  Ch-ant  v.  EUis  (i),  Eolfb,  B.,  in  delivering  the  [  ♦6i  ] 
judgment  of  the  Court,  defines  the  meaning  of  the  word  "  recover," 
as  used  in  that  section  with  respect  to  land,  and  concludes  that  it 
must  have  been  intended  to  be  used  in  the  same  sense  as  regards 
rent ;  and  that,  therefore,  the  proceeding  by  action  means  some 
proceeding  in  which  the  judgment  would  be  "  quod  recuperet  seisinavi.^' 
The  term  "rent'*  received  a  similar  construction  in  the  case  of 
Paget  v.  Foley  (2).  An  action  of  debt  on  the  2  &  3  Edw.  VI.  c.  18, 
for  not  setting  out  tithe,  is  not  an  action  to  recover  tithe  within  the 
meaning  of  the  3  &  4  Will.  IV.  c.  27  :  Dean  of  Ely  v.  Ca«/e(3). 
The  real  remedy  against  the  land,  and  the  personal  remedy  on  the 
collateral  covenant,  are  totally  distinct  securities.  If  the  rent  was 
assigned,  the  covenant  would  still  remain ;  Milnes  v.  Branch  (4), 
Randall  v.  Righy  (5).  A  stranger  might  have  covenanted  for  pay- 
ment of  the  rent. 

(Pollock,  C.  B.  :  The  statute  has  no  application  whatever  to  an 
action  of  covenant.  I  cannot  distinguish  between  a  covenant  of 
this  kind  and  a  covenant  to  pay  1502.  at  the  end  of  the  first  year, 
1502.  at  the  end  of  the  second  year,  and  so  on.) 

The  42nd  section  shows,  that  the  Legislature  bore  in  mind  the 
distinction  between  an  action  to  recover  a  rent  and  an  action  to 
recover  damages  in  respect  of  arrears  of  rent.  The  limitation  in 
bar  of  an  action  on  a  covenant  of  this  kind  is  twenty  years,  under 
the  3  &  4  Will.  IV.  c.  42,  s.  3  :  Strachan  v.  Thomas  (6) ;  but  if  the 
3  &  4  Will.  IV.  c.  27,  be  held  also  to  apply  to  this  case,  there  will 
be  the  anomaly  of  two  statutes  passed  in  the  same  Session  providing 
different  periods  of  limitation  in  respect  of  the  same  claim.  In 
Hvmfrey  v.  Gery  (7),  where  it  was  held  that  the  limitation  in  bar 
of  the  right  to  recover  the  arrears  *of  a  rent-charge  was  six  years  [  *^^  I 
under  the  3  &  4  Will.  IV.  c.  27,  there  was  no  collateral  covenant, 
as  in  this  case.  A  further  point  is  raised  by  the  fifth  plea,  viz.  that, 
inasmuch  as  by  the  34th  section  of  the  3  &  4  Will.  IV.  c.  27,  the 
right  to  the  rent  was  extinguished  after  twenty  years  discontinuance 
of  its  receipt,  the  remedy  on  the  covenant  is  also  gone.  But  the 
extinction  of  the  rent,  as  a  rent  charged  on  land,  cannot  affect  the 

(1)  60  E.  E.  694  (9  M.  &  W.  113).      (4)  17  E.  E.  373  (5  M.  &  S.  411). 

(2)  42  E.  E.  698  (2  Bing.  N.  C.  679).    (o)  4  M.  &  W.  131. 

(3)  15  M.  &  W.  617  ;  2  D.  M.  &  O.    (6)  12  Ad.  &  El.  536. 

459,  nom.  Dtan  of  Ely  v.  Ulm.  (7)  78  E.  E.  762  (7  C.  B.  567) 
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Makninq     personal  right  to  recover  damages  for  the  breach  of  a  covenant  to 
Phelps.      pay  it. 

(Pollock,  C.  B.  :  Suppose  there  had  been  only  this  covenant  to 
pay  the  annuity,  and  no  payment  had  been  made  for  thirty  years, 
the  covenant  would  not  have  been  gone;  then  why  should  it 
because  the  annuity  is  also  charged  on  land  ?  A  covenant  of  this 
kind  is  not  different  from  an  ordinary  covenant  to  pay  rent,  in 
which  case,  although  no  rent  has  been  paid  for  twenty  years,  the 
last  six  years  may  be  recovered.) 

Butt,  contra  : 

This  annuity  is  a  rent  within  the  meaning  of  the  2nd  and  3rd 
sections  of  the  3  &  4  Will.  IV.  c.  27.  Then,  by  the  34th  section,  the 
estate  in  the  rent  was  extinguished  on  the  29th  of  September,  1840. 
It  is  clear,  therefore,  that  if  there  had  been  no  covenant,  the 
plaintiff  could  not  have  recovered.  The  covenant  is  not  an  inde- 
pendent contract  to  pay  a  yearly  sum  of  money,  but  a  covenant  to 
pay  that  particular  annuity  charged  on  the  land.  But  the  annuity 
has  ceased  to  exist,  and  consequently  the  covenant  has  no  operation. 

Pollock,  G.  B.  : 

We  (i)  are  all  of  opinion  that  both  pleas  are  bad,  and  our  judg- 
ment must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


1864.  TIDMAN   V.  AIN8LIE. 

June  7. 
(10  Ex.  63—66.) 

>  ^    ^  In  au  action  for  libel,  it  is  no  justification  that  the  HbelloxiB  matter  was 

previously  published  by  a  third  person,  and  that  the  defendant,  at  the  time 
of  his  publication,  disclosed  the  name  of  that  person,  and  believed  all  the 
statements  contained  in  the  libel  to  be  true. 

Libel.  The  declaration  stated,  that  the  plaintiff  was  one  of  the 
secretaries  of  a  society  called  "  The  London  Missionary  Society," 
at  a  certain  salary;  yet  the  defendant  falsely  and  maliciously 
printed  and  published  of  and  concerning  the  plaintiff,  and  of  and 
concerning  the  plaintiff  as  such  secretary,  a  false  and  malicious 
libel,  in  the  form  of  a  pamphlet,  intitled  ''  The  defence  of  the 
innocent,  the  Bev.  E.  Davies  and  Mrs.  Davies,  from  the  charges 
brought  against  them  by  the  officers  of  the  London  Missionary 

(1)  Pollock,  C.  B.,  Aldbesox,  B.,  and  Platt,  B. 
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Society  (meaning  amongst  others  the  plaintiff  as  such  secretary) ;  Tidman 
and  an  Exposition  of  the  Ecclesiastical  Proceedings  of  the  Gongre-  ainslib. 
gational  Board  of  Ministers  in  relation  to  Mr.  Davies,  dedicated  to 
the  Congregational  Churches  and  Pastors  of  the  British  Empire;  " 
in  a  certain  part  of  which  said  pamphlet,  purporting  to  be  a  letter 
from  the  said  Mr.  and  Mrs.  Davies  to  the  directors  of  the  London 
Missionary  -Society,  was  contained  the  several  false,  malicious,  and 
libellous  matters  following  of  and  concerning  the  plaintiff,  and  of 
and  concerning  the  plaintiff  as  such  secretary,  &c.  The  declaration 
then  set  out  the  letter. 

Plea,  that  the  words  in  the  declaration  mentioned  are  an  extract 
from  an  original  letter  which  had  been  addressed  by  the  said  Mr. 
and  Mrs.  Davies  to  the  directors  of  the  London  Missionary  Society 
before  the  publishing  of  the  said  last-mentioned  words,  and  that  a 
copy  of  such  last-mentioned  letter  had  then  been  given  by  the  said 
Mr.  and  Mrs.  Davies  to  the  defendant,  and  that  the  defendant  then 
believed  all  the  statements  made  in  the  said  letter,  and  particularly 
the  said  words  of  the  said  letter  so  published  as  aforesaid,  to  be 
true.  And  the  defendant  further  saith,  that  the  London  Missionary 
Society  is  a  society  *8upported  by  contributions  obtained  from  the  [  *fi*  1 
Congregational  Churches  and  pastors  of  the  British  empire. 

Demurrer,  and  joinder  therein. 

Lush,  in  support  of  the  demurrer,  argued  that  the  subject-matter 
of  the  plea  afforded  no  justification  for  the  libel. 

The  CouBi  called  on 

Stammers  to  support  the  plea  : 

The  plea  is  within  the  principle  of  the  fourth  resolution  in  The 
Earl  oj  Northampton's  case  (i),  viz.  "  In  a  private  action  for  slander 
of  a  common  person,  if  J.  L.  publish  that  he  hath  heard  J.  N.  say 
that  J.  G.  was  a  traitor  or  thief ;  in  an  action  on  the  case,  if  the 
truth  be  such,  he  may  justify/' 

(Martin,  B.  :  In  a  note  to  Craft  v.  Boite  (2),  it  is  said,  "  The 
doctrine  of  Lord  Northampton  s  case,  as  above  laid  down,  has  at  all 
times  been  looked  at  with  disapprobation,  and  has  lately  been 
wholly  denied  to  be  law.") 

The  doctrine  has  no  doubt  been  questioned,  but  has  never  been 
(1}  12  Ck).  £ep.  13a.  (2)  1  Wms.  Saund.  214. 
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TiDMAN  overruled  by  competent  authority.  On  the  contrary,  in  the  year 
AiNSLiE.  1796,  Lord  Kenyon,  Ch.  J.,  in  delivering  judgment  in  Dai^  v. 
Lewis  (1),  says,  "  The  Earl  of  Nm-thanipion's  case  is  precisely  in 
point :  If  a  person  say  that  such  a  particular  man  (naming  him) 
told  him  certain  slander,  and  that  man  did  in  fact  teU  him  so,  it  is 
a  good  defence  to  an  action  to  be  brought  by  the  person  of  whom 
the  slander  was  spoken;  but  if  he  assert  the  slander  generally, 
without  adding  who  told  it  to  him,  it  is  actionable.  .  .  .  The 
justice  of  the  case  also  falls  in  with  the  decisions  on  this  subject. 
It  is  just,  that  when  a  person  repeats  any  slander  against  another, 
he  should  at  the  same  time  declare  from  whom  he  heard  it,  in 
order  that  the  party  injured  may  sue  the  author  of  the  slander." 

[  *65  ]  (Platt,B.  :  In  *M'Pher8on  v.  Daniels  (2),  Baylbt,  J.,  expresses 

his  disapprobation  of  the  doctrine  laid  down  by  Lord  Eenyon.) 

Again,  in  the  year  1804,  Lord  Northampton's  case  was  recognised 
as  law  by  the  Court  of  King's  Bench,  in  the  case  of  Woolnoth  v. 
Meadows  (3),  where  Lord  Ellenborough,  Ch.  J.,  says,  "  The  rule 
in  Lord  Northampton's  case,  confirmed  in  Davis  v.  LeiciSy  is,  that 
slanderous  words  can  in  no  case  be  justified  upon  the  report  of 
another,  unless  the  name  of  the  original  slanderer  be  given  at  the 
time."  The  law  continued  unquestioned  until  the  year  1821,  when, 
in  the  case  of  Lewis  v.  Walter  (4),  it  was  considered  that  the  rule 
had  been  laid  down  too  largely,  and  ought  to  be  confined  to  cases 
where  the  repetition  of  the  slander  is  made  without  malice,  and 
upon  a  fair  and  justifiable  occasion. 

(Alderson,  B.  :  There  Holroyd,  J.,  says,  with  reference  to  Lord 
Noi'thampton's  case,  "  The  book  in  which  that  case  is  found  is  not 
so  accurate  as  the  rest  of  the  reports  of  Lord  Coke,  not  having 
been  published  by  him  in  his  lifetime,  but  from  his  notes  after- 
wards.") 

In  M*Pherson  v.  Daniels  (2),  the  doctrine  in  Loid  Northampton's 
case  received  this  further  qualification — that  it  must  be  shown  that 
the  person  repeating  the  slander  believed  it  to  be  true.  This  plea 
contains  an  averment  to  that  effect. 

(Pollock,  C.  B.  :  De  Crespigny  v.  WeUesley  (e)  is  an  express 
authority,  that,  in    an  action  for  libel,  it  is  no  plea  that  the 

(1)  4  K.  R.  373  (7  T.  R.  17).  (4)  23  R  R.  415  (4  B.  &  Aid.  605). 

(2)  34  R.  R.  397  (10  B.  &  C.  263).      (5)  30  R.  R.  665  (5  Bing.  392). 

(3)  .7  B.  R.  742  (5  East,  463). 
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defendant  had  the  libelloas  statement  from  another,  and  upon      Tidman 
publication  disclosed  the  author's  name.)  aikslie. 

It  is  true  that  the  decisions  have  been  respecting  oral  slander;  but 

it  is  an  established  maxim,  that  where  there  is  the  same  reason,  there 

is  the  same  law.     The  reason  given  by  Lord  Ebnyon,  in  Davis  v. 

Lewis  (l),  for  the  doctrine  in  Loi'd  Northampton's  case,  viz.  "in 

order  that  the  party  injured  may  sue  the  author  of  the  slander," 

applies  equally  to  libel.    *There  is  another  reason  which  applies  to       [  *66  ] 

both,  and  which  was  probably  the  true  ground  of  the  original 

decision,  viz.  the  difference  between  stating  that  a  man  is  a  thief, 

and  that ''  I  heard  J.  S.  say  that  he  was  a  thief."    In  the  former 

case  there  is  a  distinct  charge,  which  the  party  is  bound  to  justify, 

by  alleging  and  proving  that  the  person  charged  was  guilty  of 

theft ;  but  in  the  latter  case  there  is  no  charge  of  theft,  but  only  an 

assertion  of  having  heard  J.  S.  accuse  the  party  of  theft :  Crawjord 

V.  Middleton  (2). 

Pollock,  C.  B. : 

We  (8)  are  all  of  opinion  that  the  plea  is  bad.  The  doctrine  in 
Lord  Nmthawpton's  case,  assuming  it  to  be  law,  has  never  been 
applied  to  written  slander,  in  which  the  repetition,  by  being  more 
largely  circulated,  produces  a  greater  injury  to  the  individual 
slandered.    Our  judgment  is  therefore  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


MILLS  V.   RYDON  and  Another.  i864. 

(10  Ex.  67—73 ;  8.  0.  2  0.  L,  B.  1045 ;  23  L.  J.  Ex.  305.)  Mayjl. 

A  district  chui'ch,  erected  under  the  provisions  of  the  6  &  7  Vict.  c.  37,  is 
not  exempt  from  being  rated  under  the  50  Geo.  III.  c.  clxix.»  and  57  Geo.  III. 
c.  xxix.,  and  the  churchwardens  are  liable  to  pay  the  rate,  although  they 
have  no  parochial  funds  for  that  purpose. 

[Construction  of  local  Acts.] 
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POPE  AND  Another  v.   BAVIDGE. 

(10  Ex.  73—76.)  J^M  7. 

A  declaration  on  a  charter-party  stated,  that  it  was  agreed  between  the         [  73  1 
defendant,  the  shipowner,  and  the  plaintiff,  that  the  ship  should  proceed  to 
S.,  and  there  take  on  board  from  the  agents  of  the  freighter  a  full  and  com- 
plete cargo  of  coals,  and  therewith  proceed  to  L.,  and  deliver  the  same  at  a 

(1)  4  R.  R.  373  (7  T.  R.  17).  (3)  Pollock,  C.  B.,  Alderson,  B., 

(2)  1  Lev.  82.  Platt,  B.,  and  Maktin,  B. 
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Pope  wharf  to  the  order  of  the  freighter  (the  act  of  God.  the  Queen's  enemies,  fire* 

V'  and  all  and  OTerjr  other  daogers  and  accidents  of  the  seas,  rivers,  and 

Bavidqk.  navigation  of  whatever  nature  or  kind  during  the  said  voyage  always 

excepted) ;  that  the  charter  shonld  be  in  force  for  six  soocessive  voyages, 
and  that  they  should  be  made  not  later  than  the  last  day  of  February,  1853. 
Breaches,  that  the  ship  did  not  make  ax  successive  voyages,  and  that  the 
defendant  would  not  permit  the  ship  to  make  more  than  tiiiee  voyagte. 
Plea,  that,  during  the  tiiiee  voyages,  the  6faip  sustained  great  damage  by 
dangers  and  accidents  of  the  eeas  and  navigation,  which  damage  vras 
necessary  to  be  repaired  before  the  ship  could  commence  her  fourth  yoyage ; 
that  the  defendant  forthwith,  on  the  completion  of  the  said  three  voyages, 
proceeded  to  repair,  and  did  repair,  the  damage  ;  but  it  could  not  be 
repaired,  nor  could  the  ship  be  made  fit  to  commence  the  fourth  voyage 
until  after  the  last  day  of  February,  1853,  had  dapeed:  Held,  that  the 
plea  was  bad,  inasmuch  as  the  inability  to  perform  the  voyages  within 
the  time  specified  did  not  discharge  the  contract,  or  afford  any  excuse 
for  not  commencing  the  fourth  voyage. 

Dbclaration  on  a  charter-party,  made  the  14th  of  September, 
[  *74  ]  1852  (1),  whereby  it  was  mutually  agreed  between  *the  defendant, 
owner  of  the  ship  called  the  Laurel,  in  the  river  Tyne,  and  the 
plaintiffs  the  freighters,  that  the  said  ship,  being  tight,  &c.,  shonld, 
with  all  convenient  speed,  proceed  to  the  Pontop  and  South  Shields 
drop,  and  there  take  on  board  from  the  agents  of  the  freighter  a 
full  and  complete  cargo  of  coals,  and  being  so  loaded  should 
therewith  proceed  to  London,  and  deliver  the  said  cargo  at  a  safe 
wharf,  to  the  order  of  the  freighter  or  his  assigns,  (the  act  of  God, 
the  Queen's  enemies,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and 
kind,  during  the  said  voyage,  always  excepted :)  the  vessel  to  he 
delivered  at  the  rate  of  forty-nine  tons  per  day,  six  days  on 
demurrage  over  and  above  the  said  lying  days  at  21.  per  day.  "  That 
this  charter  shall  be  in  force  for  six  successive  voyages,  and  that 
they  shall  be  made  not  later  than  the  last  day  of  February,  1858.'* 
Averments:  that  the  ship  did  afterwards  proceed  with  all  convenient 
speed  to  the  Pontop  and  South  Shields  drop,  and  there  take  on 
board  from  the  agents  of  the  freighters  a  full  and  complete  cargo  of 
coal,  and  being  so  loaded  did  therewith  proceed  to  London,  and 
deliver  the  same  at  a  safe  wharf  to  the  order  of  the  freighter,  and  did 
afterwards  make  two  more  like  successive  voyages  under  the  said 
charter-party ;  and  that  the  plaintiffs  did  all  things  necessary  on 
their  part  to  entitle  them  to  have  six  successive  voyages  made  and 
performed  under  the  said  charter-party.  Breaches :  that  the  ship 
did  not  make  six  successive  voyages  as  in  and  by  the  charter-party 

(1)  See  Wheeler  v.  Buvidge,  9G  B.  E.      on  the  same  charter-party,  and  where 
906  (9  £x.  668),  which  was  an  action      the  declaration  is  fully  set  out 
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was  agi*eed,  and  that  the  defendant  would  not  cause  or  permit  the        Pope 
ship  to  make  more  than  three  voyages.  Baviiioe. 

Plea  :  that  the  ship  made  three  of  the  successive  voyages  in  the 
charter-party  mentioned,  and  in  so  doing  observed  and  performed 
all  things  on  the  part  and  behalf  of  the  ship  to  be  observed  and 
performed,  so  far  as  related  to  the  said  three  voyages.  That  during 
the  said  voyages  the  *ship  sustained  great  damage  and  injury  in  [  *75  ] 
her  hull  and  rigging,  by  means  of  certain  dangers  and  accidents  of 
the  seas  and  navigation,  tliat  is  to  say,  by  and  through  the  force 
and  violence  of  the  winds  and  waves,  and  which  said  damage  and 
injury  were  necessary  and  proper  to  be  repaired  before  the  ship 
could  commence  or  make  the  fourth  of  the  said  successive  voyages, 
or  could  any  further  observe  or  perform  the  same  charter-party ; 
that  the  defendant  forthwith  on  the  completion  of  the  said  three 
voyages  proceeded  to  repair  and  did  repair  the  damage  and  injury 
sustained  by  the  ship,  but  the  damage  and  injury  could  not  be 
repaired,  nor  could  the  ship  be  made  tight,  &c.,  and  fitted  for  the 
fourth  of  the  said  successive  voyages,  or  able  to  commence  or  per- 
form the  fourth  voyage,  until  after  the  said  last  day  of  February, 
1858,  had  elapsed;  and  the  breach  of  the  charter-party  in  the 
declaration  mentioned  was  caused  and  occurred  by  and  by  reason 
of  the  premises  in  the  plea  aforesaid,  and  not  by  or  through  any 
default  of  the  defendant. 

Demurrer,  and  joinder  therein. 

Lvah,  in  support  of  the  demurrer : 

The  plea  is  bad.  The  contract  is  to  make  six  successive  voyages 
by  a  given  time,  and  the  non-performance  of  any  one  of  them  is  a 
breach  of  that  contract.  The  exception  as  to  the  perils  of  the  seas 
applies  only  to  the  particular  voyage  in  which  such  perils  occur, 
and  would  excuse  a  default  in  completing  that  voyage,  but  not  in 
commencing  a  subsequent  one.  Even  assuming  that  the  plea  is  an 
answer  to  the  breach  for  not  performmg  the  voyages  by  the 
appointed  time,  it  leaves  unanswered  the  other  breach  for  not 
commencing  the  fourth  voyage.  The  limitation  as  to  time  was 
inserted  solely  for  the  benefit  of  the  plaintiffs,  and  merely  gave 
them  a  right  to  rescind  the  contract. 

The  CouBT  then  called  on 

Vu thank  tb  support  the  plea  : 
The  stipulation  in  question  ^is  a  mutual  agreement  binding  both       [  *76  ] 
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PopB  parties  for  six  saccessive  voyages,  if  they  could  be  performed  witbin 
Bavidos.  ^^6  period  limited,  but  not  otherwise.  If,  in  thfi  course  of  the  first 
voyage,  the  vessel  had  been  totally  lost,  the  defendant  would  not 
have  been  responsible,  since  that  would  have  been  a  case  within 
the  exception  as  to  the  perils  of  the  seas;  then  why  should  not 
that  exception  apply  to  a  damage  which  disables  a  vessel  from 
performing  a  subsequent  voyage  ? 

(Mabtin,  B.  :  It  might  afford  an  excuse  for  not  performing  the 
voyage  in  time,  but  none  for  not  performing  it  at  all. 

Platt,  B.  :  The  case  resembles  an  agreement  to  build  a  house, 
and  to  complete  it  within  a  given  time.) 

Here  the  stipulation  as  to  time  qualifies  the  contract  itself.  The 
charter  contains  no  limitation  in  respect  of  demurrage,  and  the 
plaintiff  might  have  detained  the  vessel  bo  long  that  only  one 
voyage  could  be  performed  within  the  period  specified. 

(Martin,  B.  :  There  is  an  absolute  contract  to  perform  six 
voyages,  and  an  undertaking  that  the  party  will  use  due  diligence 
to  perform  them  within  the  time  specified. 

Alderson,  B.  :  If  the  parties  had  intended  that  the  contract 
should  be  at  an  end,  if  by  reason  of  the  perils  of  the  seas  the 
voyages  could  not  be  performed  in  time,  they  might  have  said  so.) 

Pollock,  C.  B.  : 

We  (i)  are  all  of  opinion  that  the  plaintiffs  are  entitled  to 
judgment. 


1854.       The    north    WESTERN    RAILWAY    COMPANY  v. 
''!!1^-  WHINRAY(2). 

[  77  ]  (10  Ex.  77—83  ;  S.  C.  2  0.  L.  B.  1207 ;  23  L.  J.  Ex.  261.) 

In  Januaiy,  1851,  the  defendant,  as  surety,  executed  a  bond  to  a  Railway 
Company,  which,  after  reciting  that  the  -Company  had  agreed  to  appoint  L. 
as  their  clerk  or  agent,  for  the  purpose  of  selling  coal,  at  a  yearly  salary  of 
100/.,  was  conditioned  for  the  due  acoounting  by  L.  of  all  monies  received 
by  him  for  the  use  of  the  Company.  L.  performed  the  duties  of  such  clerk 
or  agent  at  the  aboye  salary,  until  May,  1851,  when  it  was  agreed  between 
L.  and  the  Company  to  substitute  for  such  salary  a  commission  of  6d.  per 

(1)  Pollock,  C.  B.,  Ai^erson,  B.,      (1873)  L.  B.  8  Ex.  73,  42  L.  J.  Ex. 
Platt,  B.,  Martin,  B.  621  ;    Holme  v.    BrumkiU  (1877)     3 

(2)  Cited    in    Sauderaoti    v.    Aeton      Q.  B.  D.  495,  47  L.  J.  Q.  B.  610. 
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ton  on  all  coal  for  which  he  should  obtain  orders.     From  that  time  L.  was        Kobth. 
paid  for  his  services  by  such  commission,  which  amounted  to  a  larger  sum      Western 
than  the  fixed  salary.    In  1852,  L.  was  indebted  to  the  Company  for  sums   R^iI'WAT  Co. 
which  he  did  not  pay  over ;  and  the  Company  having  sued  the  defendant  on      Whinray. 
the  bond :  Held,  first,  that  the  bond  was  valid,  although  the  Company  had 
no  power  to  deal  in  coal.    Secondly,  that  the  condition  of  the  bond  was 
restrained  by  the  recital,  so  that  the  defendant,  as  surety,  only  undertook 
to  be  responsible  for  the  faithful  conduct  of  L.  whilst  he  continued  clerk  at 
such  fixed  salary,  and  consequently  the  defendant  was  not  liable  after  the 
change  in  the  mode  of  remuneration. 

This  was  an  appeal  from  the  decision  of  the  Judge  of  the 
Lancaster  County  Court.  The  action  was  brought  to  recover  the 
sum  of  60L,  on  the  cause  of  action  hereinafter  mentioned ;  and  at 
the  trial  it  was  admitted  that  the  facts  were  as  follows : 

The  North  Western  Railway  Company  were  incorporated  by  "  The 
North  Western  Railway  Act,  1846,"  for  the  purpose  of  making 
and  maintaining  certain  railways,  and  for  other  the  purposes  therein 
specified.  The  trading  in  coal  is  not  anywhere  expressed  to  be  one 
of  such  purposes. 

In  the  year  1851,  the  North  Western  Railway  Company  began  to 
purchase  coals  in  Yorkshire  for  the  purpose  of  conveying  them 
along  their  lines  of  railway  to  Lancaster  and  other  places,  and 
there  selling  them ;  and  the  Company  being  for  that  purpose  in 
want  of  an  agent  to  sell  such  coals  for  them  at  Lancaster,  they, 
upon  the  defendant  and  the  several  other  persons  hereinafter  men- 
tioned becoming  the  obligors  of  the  bond  hereinafter  mentioned, 
appointed  one  T.  Latham  to  be  their  clerk  or  agent  there,  for  the 
sole  purpose  of  selling  such  coals  for  them,  the  Company  taking 
from  the  defendant  and  the  said  other  persons  the  said  bond  as  a 
security  for  the  faithful  conduct  of  the  said  T.  Latham  as  such 
clerk  or  agent. 

The  case  then  set  out  the  bond,  which  was  in  the  ordinary  form. 
The  material  part  of  the  condition  was  as  follows : 

"  Whereas  the  North  Western  Railway  Company  have  agreed  to 
appoint  T.  Latham,  of  &c.,  as  their  clerk  or  *agent  at  Lancaster  [  *78  ] 
for  the  purpose  of  selling  coal  for  the  said  Company  at  a  yearly 
salary  of  1001.  per  annum,  on  his  obtaining  sufficient  sureties  for 
his  duly  and  faithfully  accounting  to  the  said  Company  in  manner 
hereinafter  mentioned,  and  for  his  faithful  and  honest  conduct 
during  the  time  of  his  continuance  in  such  coal  agency ;  and 
whereas  E.  Whinray,  J.  Walker,  &c.  have,  at  the  request  of  the 
said  T.  Latham,  and  with  the  approbation  of  the  said  North 
Western  Railway  Company,  agreed  to  become  such  sureties,  and 
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Railway  Co. 

r. 

Whinbat. 


[  *79] 


have  for  that  purpose  executed  the  above- written  bond  or  obliga- 
tion :  Now  the  condition  of  the  above-written  obligation  is  such, 
that  if  the  said  T.  Latham  shall  and  do,  from  time  to  time  and  at 
all  times  whenever  thereto  required,  well  and  satisfactorily  account 
for  and  pay  over  and  deliver  to  the  North  Western  Railway  Com- 
pany and  their  successors  all  and  every  sum  and  sums  of  money 
and  securities  for  money,  goods,  and  effects  whatsoever,  which  he 
the  said  T.  Latham  shall  receive  for  their  use,  &c.,  the  above-written 
obligation  to  be  void,"  &c. 

The  several  persons  who  became  obligors  of  the  bond,  before  and 
at  the  time  of  their  doing  so,  were  resi  ectively  well  aware  of  all  the 
circumstances  before  mentioned.     Immediately  after  the  execution 
of  the  bond,  the  said  T.  Latham  entered  upon  the  performance  of 
his  duties  as  such  clerk  or  agent,  and  continued  in  the  same  service 
without  any  alteration  in  the  duties  or  responsibilities  thereof, 
until  the  autumn  of  1852.    He  continued  the  said  employment  at 
the  fixed  salary  mentioned  in  the  bond  until  May,  1851,  when  the 
plaintiffs  proposed  to  the  said  T.  Latham  to  substitute  for  the  fixed 
salary  mentioned  in  the  bond  a  commission  of  sixpence  per  ton  on 
all  the  coal  for  which  he  should  obtain  orders,  or  which  should  be 
supplied  to  parties  to  whom  he  had  to  that  time  sold.    The  said 
T.  Latham  agreed  to  this  change  in  the  mode  of  remunerating  his 
services,  and  the  plaintiffs  from  that  *time  paid  or  allowed  him  the 
commission  aforesaid  in  lieu  of  the  said  yearly  salary  for  his  said 
service.    From  that  time  forwards  until  the  end  of  his  employment, 
the  said  T.  Latham  was  paid  for  his  services  by  such  commission, 
which  had  been  calculated  by  the  plaintiffs  and  the  said  T.  Latham 
to  amount  to,  and  in  fact  amounted  to,  a  larger  sum  than  the  said 
fixed  salary.    In  the  autumn  of  1852,  it  was  found  that  the  said 
T.  Latham  was  indebted  to  the  plaintiffs  in  the  sum  of  2452.  14^.  lid. 
for  monies  received  by  him  for  them  by  virtue  of  his  said  employ- 
ment, and  not  by  him  paid  over  to  them  ;  and  it  was  admitted  by 
the  defendant,  that,  if  the  objections  relied  upon  by  him,  as  herein- 
after mentioned,  did  not  afford  him  a  good  defence,  the  plaintiffs 
were  entitled  to  recover  from  him  50/.,  which,  for  the  purposes  of 
this  cause,  is  to  be  taken  as  having  been  received  by  the  said 
T.  Latham  after  the  above-mentioned  change  in  his  salary. 

The  defendant  rested  his  defence  on  two  objections — first,  that 
the  bond  was  void  ah  initio,  because  the  Company  were  not  autho- 
rised by  law  to  trade  in  coal,  nor  to  appoint  a  clerk  or  agent  for  the 
purpose  stated  in  the  bond  ;  secondly,  that  the  change  which  had 
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been  made  in  the  mode  of  remanerating  the  eaid  T.  Latham  for  his       Nohth 
services  as  such  clerk  or  agent  was  such,  that  the  defendant  was  railway  Co. 
not  bound  by  the  said  bond  in  respect  of  sums  subsequently  received     YrmiinKr 
by  the  said  T.  Latham. 

The  plaintiffs,  in  answer  to  the  first  objection,  contended  that, 
assuming  them  to  have  had  no  authority  to  trade  in  coals,  a  bond 
for  the  faithful  and  honest  conduct  of  their  servant  and  agent 
employed  in  such  trade  was  nevertheless  valid ;  and  that,  even  if 
this  objection  would  have  been  available,  if  made  by  an  obligor  who 
had  executed  the  bond  in  ignorance  of  the  circumstances  of  the 
case,  it  was  not  available  for  the  present  defendant,  he  and  the 
other  obligors  having  respectively  executed  the  bond  with  full 
knowledge  of  the  circumstances  connected  with  such  ^trading  and  [  *^  ] 
conveying  of  coals  by  the  plaintiffs.  As  to  the  second  objection, 
the  plaintiffs  contended  that  the  above-mentioned  change  in  the 
mode  of  remuneration  did  not  discharge  the  defendant  with  respect 
to  sums  subsequently  received  by  the  said  T.  Latham.  The  learned 
Judge  allowed  both  of  the  objections,  and  gave  judgment  for  the 
defendant. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  learned 
Judge  was  right  in  allowing  both  of  the  objections,  or  either  of 
them :  if  so,  the  judgment  of  the  county  court  is  to  be  confirmed ; 
but  if  he  ought  to  have  disallowed  both  of  the  objections,  the  judg- 
ment of  the  county  court  is  to  be  vacated,  and  judgment  entered 
for  the  plaintiffs  for  501. 

Hall,  for  the  appellants : 

The  first  question  is,  what  is  the  effect,  as  regards  a  surety,  of  a 
bond  for  the  fidelity  of  an  agent  in  a  trade  which  a  Railway  Com- 
pany has  no  power  to  carry  on.  It  is  submitted  that  there  is 
nothing  illegal  in  the  bond,  and  that  the  agent  is  bound  to  account 
for  and  pay  over  to  the  Company  all  monies  received  by  him. 

(The  Court  then  intimated  that  it  was  unnecessary  to  argue  that 
point.) 

The  question  then  is,  whether  the  *surety  is  discharged  by  the       [  ♦81  ] 
change  in  the  mode  of  remunerating  his  principal. 

(Aldbrson,  B.  :  It  was  decided  in  the  case  of  The  Mayor  of 
Beiivick  v.  Oswald  (1),  that  the  mere  change  in  the  tenure  of  the 

(1)  1  £1.  &  Bl.  295. 
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office  did  not  discharge  the  sureties,  inasmuch  as  they  expressly 
stipulated  that  their  liability  should  continue  whilst  the  principal 
continued  in  office  in  consequence  of  that  election,  "  or  under  any 
annual  or  other  future  election."  This  case,  however,  is  different 
A  person  may  be  willing  to  be  surety  for  another  if  the  latter  has  a 
fixed  salary,  but  not  if  the  salary  is  fluctuating.) 

Frank  v.  Edwards  (1)  is  an  authority,  that  a  surety  is  not  exempt 
from  liability  by  a  reduction  in  the  salary  of  his  principal,  unless 
the  bond  contains  a  stipulation  to  that  effect. 

(Pollock,  C.  B.  :  In  this  case,  if  the  credit  to  the  principal  is 
enlarged,  the  responsibility  of  the  surety  is  increased,  and  if  the 
credit  is  contracted,  the  means  of  the  principal  are  reduced.) 

In  Bamford  v.  lies  (2),  by  the  terms  of  the  condition,  the  sureties 
were  only  liable  for  so  long  as  the  principal  continued  in  office,  and 
his  appointment  was  revoked  by  a  re-appointment  at  a  different 
salary.  Holland  v.  Lea  (8),  which  may  be  referred  to  as  in  effect 
overruling  Frank  v.  Edwards,  proceeded  on  the  ground  that,  by 
the  59  Geo.  III.  c.  12,  s.  7,  the  justices  could  only  appoint  an 
assistant  overseer  with  those  specified  duties  and  that  fixed  salary 
which  the  vestry  had  annexed  to  the  office,  and  the  bond  was  not 
given  on  such  *an  appointment.  In  Parker  v.  Wise  (4)  the  bond 
was  conditioned  for  payment  of  a  sum  then  due,  and  also  of  such 
further  sums  as  the  obligees  might  thereafter  advance,  not  exceed- 
ing in  the  whole  6,000{.,  and  it  was  held  that  the  bond  was  not 
avoided  as  against  the  surety  by  reason  of  advances  beyond  that 
amount,  there  being  no  stipulation  to  that  effect. 

Manisty  appeared  to  argue  for  the  defendants,  but  was  not 
called  upon. 

Aldbbson,  B.  : 

The  reasonable  construction  of  this  bond  is,  that  the  sureties 
undertook  to  be  responsible  for  the  faithful  conduct  of  their  principal 
whilst  he  continued  ''  such  coal  agent,''  that  is,  a  coal  agent  at  a 
yearly  salary  of  100{.  But  when  the  mode  of  remuneration  was 
altered  the  agency  was  different,  and  the  risk  of  the  sureties  was 
materially  increased.    The  case  finds,  that  in  point  of  fact  the 


(1)  91  E.  B.  448  (8  Ex.  214). 

(2)  77  E.  E.  656  (3  Ex.  380). 


(3)  9  Ex.  430. 

(4)  18  E.  E.  359  (6  M.  ft  S.  239). 
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change  was  profitable  to  the  principal ;  but  it  might  have  proved       Nobth 
unprofitable,  and  that  risk  the  sureties  never  undertook.    With  railway  Co. 
respect  to  the  first  objection,  there  is  no  doubt  whatever.  Whinrat. 

Platt,  B.  : 

The  obligation  which  the  sureties  entered  into  was  in  respect  of 
an  agency  at  a  certain  salary,  and  that  is  changed  into  an  uncertain 
salary.  The  condition  recites,  that  the  Company  have  agreed  to 
appoint  the  principal  as  their  agent  *'  at  a  yearly  salary  of  100/." 
Therefore,  there  was  a  bargain  between  the  Company  and  the 
sureties  that  the  agent  should  have  that  salary.  That  circum- 
stance distinguishes  this  case  from  Frank  v.  Edwards,  for  there,  as 
observed  by  my  brother  Parkb  in  the  course  of  the  argument,  the 
condition  did  not  contain  any  stipulation  that  the  appointment 
should  be  continued  at  the  same  salary. 

Martin,  B.  :  [  83  ] 

I  am  clearly  of  opinion  that  the  defendant  is  not  responsible. 
The  case  of  Lord  Arlington  v.  Merricke{l)  decided  that,  for  the 
purpose  of  ascertaining  the  responsibility  of  a  surety,  the  recital  in 
the  bond  must  be  looked  at  as  part  of  the  contract.  Here  the 
recital  is,  that  the  Company  have  agreed  to  appoint  the  principal  as 
their  agent  at  a  yearly  salary  of  100/.  Therefore  it  seems  to  me 
that  the  bargain  between  the  parties  was,  that  the  sureties  should 
be  responsible  during  the  continuance  of  such  agency,  that  is,  an 
agency  at  the  salary  of  100/.  per  annum.  An  agency  at  a  different 
salary  altered  the  relation  between  the  principal  and  sureties  in 
respect  of  which  the  latter  agreed  to  become  bound,  and  conse- 
quently they  are  not  responsible.  I  should  observe,  that  the 
opinion  which  I  now  express  is  quite  consistent  with  my  judgment 
in  Holland  v.  Lea, 

FoLLOOK,  C.  B. : 

I  am  entirely  of  the  same  opinion. 

Judgment  for  the  defendant  (2). 

(1)  2  Saund.  411  a.  (2)  See  Emm  v.  Erie,  ante,  p.  438 

(10  Ex.  1). 
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1864.  ATTOKNEY-GENEBAL  v.  EADLOFF  (I). 

!!!_  '  (10  Ex.  84—109 ;  S.  C.  2  C.  L.  R.  1 1 16  ;  2.3  L.  J.  Ex.  240 ;  18  Jur.  555.) 

L       J  On  the  trial  of  an  information  filed  by  the  Attorney -General  for  the 

recovery  of  penalties  for  smuggling,  under  the  46th  and  82nd  sects,  of  the 
8  &  9  Vict.  c.  87,  the  defendant  was  tendered  as  a  witness  on  his  own 
behalf,  and  rejected:  Pollock,  C.  B.,  and  Parke,  B.,  held,  that  the 
defendant  was  not  rendered  a  competent  witness  by  14  ft  15  Vict.  c.  99,  and 
th«»refore  that  he  was  properly  rejected.    Platt,  B.,  and  Martin,  B.,  eontrd. 

This  was  an  information  filed  by  the  Attomey-Oeneral  against  the 
defendant  for  a  breach  of  the  Customs  laws.  The  first  count  of  the 
information  alleged,  that  the  defendant,  after  the  4th  of  August, 
1845,  &c.,  to  wit,  on  the  16th  of  September,  1862,  did  assist  and 
was  otherwise  concerned  in  the  unshipping  of  certain  foreign  goods, 
to  wit,  8,122  pounds  weight  of  foreign  tobacco  stalk  flour,  of  the 
value  of  &c.,  the  said  goods  being  prohibited  to  be  imported  into 
the  United  Kingdom,  contrary  to  the  form  of  the  statute  tbc.  The 
second  count  alleged,  that  the  defendant,  after  the  1st  of  August, 
1849,  to  wit,  on  the  16th  of  September,  1852,  was  concerned  in  im- 
porting and  bringing  into  the  United  Kingdom  certain  other  foreign 
goods  which  were  then  and  there,  under  and  by  virtue  of  an  Act  of 
Parliament  passed  in  the  8  &  9  Vict.,  intituled  "  An  Act  for  the 
general  Regulation  of  the  Customs,"  prohibited  to  be  imported  into 
the  United  Kingdom,  that  is  to  say,  divers,  to  wit  8,291  pounds 
weight  of  other  foreign  tobacco  stalk  flour,  of  great  value,  to  wit,  See. ; 
contrary  to  the  statute,  &c.  Each  count  concluded  as  follows : 
**  Whereby  and  by  force  of  the  statutes  in  that  case  made  and  pro- 
vided, 'the  said  0.  Badlofif  hath  for  his  said  offence  forfeited  and  lost 
the  sum  of  &c.,  which  said  sum,  being  the  treble  value  of  the  said 
goods,  the  Attorney-General  avers  that  the  Commissioners  of  her 
Majesty's  Customs  have  elected  to  be  sued  for  in  this  behalf,  in  lieu 
and  instead  of  the  penalty  of  1001.  &c."  The  information  concluded 
ip  these  terms :  **  Wherefore  her  Majesty's  said  Attorney-General, 
on  behalf  of  her  said  Majesty,  prayeth  the  consideration  of  this 
Court  in  the  premises,  and  that  the  said  several  sums  of  money  so 
respectively  forfeited  to  her  said  Majesty  by  the  said  0.  Badloff  in 
[  *8.)  ]  the  behalf  aforesaid,  be  'adjudged  to  her  said  Majesty,  and  that  the 
said  0.  Badloff  may  appear  here  in  Court  to  answer  concerning  the 

(1)  The  effect  of  thisdeciBion  is  now  judgments  are,  however,  retained  for 

removed  by  39  &  40  Vict.  c.  36,  s.  259,  the  sake  of  the  observations    as    to 

which  makes  the  defendant  in  pro-  the   nature  of  criminal  proceedings, 

ceedings   for   recovery    of    penalties  which  are  more  than  once  referred  to 

under  the  Customs  Acts    competent  in  A.-G,  v.  Bradlaugh  (1885)  14  Q.  B. 

and  compellable  to  give  evidence.    The  Div.  667.— J.  G.  P. 
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said  several  offences,  and  also  concerning  the  said  several  sams  of        a.-g. 
money.'*     The  defendant  pleaded  Not  guilty,  upon  which  issue  was     radlopp. 
joined. 

At  the  trial  before  the  Lord  Chief  Baron,  at  the  Middlesex  sittings 
after  last  Hilary  Term,  the  defendant's  counsel  proposed  to  call  the 
defendant  himself  as  a  witness  in  support  of  the  defence.  This  was 
objected  to  on  the  part  of  the  Grown,  and  the  Lord  Chief  Baron 
allowed  the  objection. 

Shee^  Serjt.,  obtained  a  rule  nisi  for  a  new  trial  in  last  Easter 
Term,  on  the  ground  that  the  defendant  was  improperly  rejected. 

The    Attornei/'Oeneral,    Watson,    and    Wilds    showed    cause 
(May  10) : 

The  question  turns  upon  the  2nd  and  8rd  sections  of  the  14  &  15 
Vict.  c.  99.    ♦     ♦     * 

(Martin,  B.  :  Would  a  qui  tarn  action  for  the  recovery  of  a  penalty        [  90  ] 
be  within  the  2nd  section  ?) 

The  present  case  is  a  stronger  one  in  favour  of  the  inadmissibility 
of  the  witness  ;  for  here  there  are  not  any  parties  to  the  proceeding, 
as  there  are  in  a  qui  tain  action.  There  are  no  ''  parties  to  the  suit." 
The  admissions  of  the  Attorney-Oenei'cU  would  not  be  evidence. 
The  form  of  the  information,  which  is  according  to  precedent,  terms 
this  an  ''  offence."  And  as  an  additional  argument,  the  Crown  is 
not  named  in  the  Act,  and  consequently  is  not  bound  by  it. 

Shee,  Serjt.,  Best,  and  APNiven,  in  support  of  the  rule  : 

This  is  not  a  criminal  proceeding  within  the  meaning  of  the 
8rd  section  of  the  14  &  15  Vict.  c.  99.  *  *  The  argument,  [  »3  ] 
that  the  14  &  15  Vict.  c.  99,  does  not  apply  to  cases  where  there 
is  no  reciprocity,  proves  too  much ;  for  if  it  were  so,  the  statute 
would  not  apply  to  *any  case  in  which  the  Crown  was  a  party ;  [  *9*  ] 
but  in  qnare  impedit  the  defendant  may  be  called  as  a  witness, 
although  the  Crown  cannot. 

(Parke,  B.  :  It  is  clear  that  the  Sovereign  cannot  be  a  witness, 
because  there  is  no  means  of  compelling  her  attendance.) 

It  was  further  argued,  that  the  Crown,  not  being  expressly  named, 
was  not  bound  by  the  provisions  of  the  14  &  15  Vict.  c.  99 ;  but  as 
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A..(s.  regards  criminal  proceedings  the  Crown  is  clearly  included.  The 
Kadlokf.  rule,  however,  is  by  no  means  universal.  Where  an  Act  of  Parlia- 
ment is  expressly  made  for  the  preservation  of  public  rights  and 
suppression  of  public  wrongs,  and  does  not  interfere  with  the 
established  rights  of  the  Grown,  it  is  said  to  be  binding  as  well  upon 
the  King  as  upon  the  subject ;  and  likewise,  the  King  may  take  the 
benefit  of  any  particular  Act,  though  he  be  not  especially  named : 
Black.  Comm.  vol.  1,  p.  262 ;  MdtjddLen  College  case  (1). 

(Pollock,  C.  B.  :  The  Crown  is  not  bound  with  reference  to 
matters  affecting  its  property  or  person,  but  is  bound  with  respect 
to  the  practice  in  the  administration  of  justice.) 

Watson,  in  reply,  referred  to  the  5  &  6  Will.  IV.  c.  50,  s.  100, 

and  Reg,  v.  Oarbett  (2). 

Cur.  adv.  riUt, 

The  learned  Judges,  differing  in  opinion,  delivered  their  judgments 
seriatim. 

Martin,  B.  : 

This  is  an  information  for  the  recovery  of  penalties  for  smuggling 
tobacco,  under  the  46th  and  82nd  sections  of  stat.  8  &  9  Vict.  c.  87. 
The  case  was  tried  before  the  Lord  Chief  Baroii  at  the  sittings  after 
last  Hilary  Term,  when  the  defendant  was  tendered  as  a  witness 
[  *95  ]  *on  his  own  behalf,  and  was  rejected  by  the  learned  Judge.  A  rule 
for  a  new  trial  was  granted  on  the  point,  and  the  case  has  been 
argued  before  us.  The  question  depends  upon  the  construction  of 
the  2nd  and  part  of  the  8rd  sections  of  stat.  14  &  15  Vict.  c.  99. 

The  2nd  section  enacts  that,  ''  on  the  trial  of  any  issue  joined,  or 
of  any  matter  or  question,  or  on  any  inquiry  arising  in  any  suit, 
action,  or  other  proceeding  in  any  court  of  justice,  or  before  any 
person  having  by  law,  or  by  consent  of  parties,  authority  to  hear, 
receive,  and  examine  evidence,  the  parties  thereto,  and  the  persons 
in  whose  behalf  any  such  suit,  action,  or  other  proceeding  may  be 
brought  or  defended,  shall,  except  as  hereinafter  excepted,  be  com* 
petent  and  compellable  to  give  evidence,  either  viva  voce  or  by 
deposition,  according  to  the  practice  of  the  Court,  on  behalf  of 
either  or  any  of  the  parties  to  the  said  suit,  action,  or  other 
proceeding."  A  very  long  argument  was  addressed  to  us,  to  show 
that  the  present  case  does  not  fall  within  this  section.  I  believe, 
however,  we  are  all  clearly  of  opinion  that  it  does.  For  my  own 
(1)  11  Co.  Bep.  72  a.  (2)  2  Car.  &  Kir.  474. 
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part,  I  cannot  conceive  what  general  words  the  Legislature  could        a.-g. 
have  used  to  include  the  present  case  if  these  do  not.     ''  Any  suit,     badloff. 
action,  or  other  proceeding  in  any  court  of  justice"  must  surely 
include    an  information  at  tlie  suit  of  the  Attomey-General  for 
penalties  under  the  82nd  section  of  the  Act  first  named. 

The  8rd  section  contains  the  exception,  and  provides,  that 
nothing  in  the  Act  shall  "  render  any  person  who  in  any  criminal 
proceeding  is  charged  with  the  commission  of  any  indictable 
offence,  or  any  offence  punishable  on  summary  conviction,  com- 
petent or  compellable  to  give  evidence  for  or  against  himself,  or 
shall  render  any  person  compellable  to  answer  any  question 
tending  to  criminate  himself."  By  the  82nd  section  above 
mentioned,  the  penalties  sought  to  be  recovered  in  the  present 
information  are  recoverable  by  action  of  debt,  bill,  plaint,  or  infor- 
mation, *in  the  name  of  the  Attoitiey-Genei-al,  or  of  some  officer  or  [  *96  ] 
officers  of  the  Customs,  or  by  information  before  two  justices  of  the 
peace;  they  are  therefore  recoverable  on  a  summary  conviction. 
That  the  breach  of  law  charged  in  the  information  is  not  an 
indictable  offence  is  clear — the  same  section  of  the  statute  which 
enacts  the  offence  enacts  the  penalty  as  the  consequence,  and  in 
such  cases  it  is  by  law  the  only  consequence,  and  the  offence  is  not 
the  subject  of  an  indictment :  Cotich  v.  Steel  (l). 

But  it  was  argued  that  this  is  a  criminal  proceeding,  wherein  the 
defendant  is  charged  with  an  offence  punishable  on  summary  con- 
viction ;  and  we  are  all  agreed  that  the  only  question  is,  whether 
the  information  in  the  present  case  is  a  criminal  proceeding  within 
the  true  meaning  of  the  8rd  section.  I  think  it  is  not.  There  are 
many  crimes,  properly  so  called,  which  are  liable  to  be  punished  on 
summary  conviction.  But  there  are  a  vast  number  of  acts  which 
in  no  sense  are  crimes,  which  are  also  so  punishable ;  such,  for 
instance,  as  keeping  open  public  houses  after  certain  hours,  and  a 
variety  of  breaches  of  police  regulations  which  will  readily  occur  to 
the  mind  of  any  one.  The  bringing  tobacco  into  this  kingdom  is  of 
itself  a  perfectly  innocent  act ;  but  the  requirements  of  the  public 
revenue,  which  induce  the  Legislature  to  impose  a  very  high  duty 
upon  the  article,  probably  render  it  matter  of  necessity  that  the 
bringing  it  into  the  kingdom  without  payment  of  the  duty  should  be 
subjected  to  a  penalty.  But  this  cannot  affect  or  alter  the  intrinsic 
and  essential  nature  of  the  act  itself,  and  it  seems  to  me  that  it 
cannot  be  denominated  a  "  crime,"  according  to  the  ordinary  and 
(1)  97  E.  B.  odd  (3  El.  &  Bl.  402). 
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A.-0.        common  usage  of  language,  and  the  understanding  of  mankind. 

UADhorv      ^^^  proper  meaning  of  ''crime"  is  an  indictable  offence.     The 

question  has  frequently  arisen,  whether  an  information  at  the  suit 

[  *97  ]  of  the  Attot-ney-General  for  penalties  *for  smuggling  is  a  criminal 
proceeding.  I  believe  it  has  invariably  been  considered  not  to  be 
so.  One  test,  and  a  very  obvious  one,  is,  whether  in  such  a  case 
the  character  of  the  defendant  be  admissible  in  evidence.  It  has 
been  decided  that  it  is  not.  In  criminal  cases  evidence  of  the  good 
character  of  the  accused  is  most  properly  and  with  good  reason 
admissible  in  evidence,  because  there  is  a  fair  and  just  presumption 
that  a  person  of  good  character  would  not  commit  a  crime ;  but  in 
civil  cases  such  evidence  is  with  equal  good  reason  not  admitted, 
because  no  presumption  would  fairly  arise,  in  the  very  great  pro- 
portion of  such  cases,  from  the  good  character  of  the  defendant,  that 
he  did  not  commit  the  breach  of  contract  or  of  civil  duty  alleged 
against  him.  But  it  is  not  admissible  in  such  cases  as  the  present ; 
and  the  reason  given  is  (as  indeed  it  must  be),  that  the  proceeding 
is  not  a  criminal  proceeding,  but  in  the  nature  of  a  civil  one,  and 
that  therefore  the  good  character  of  the  defendant  would  afford  no 
just  ground  of  presumption  that  he  had  not  done  the  act  in  respect 
of  which  the  penalty  is  imposed.  It  therefore  seems  to  me  that  the 
true  construction  of  the  third  section  is,  that  when  the  act  in 
respect  of  which  the  summary  conviction  is  sought  to  be  obtained 
is  really  a  crime,  the  accused  person  is  neither  competent  nor  com- 
pellable to  give  evidence  either  for  or  against  himself,  but  that 
when  the  act  is  not  of  a  criminal  nature  he  is  so  competent,  and 
may  lawfully  be  examined. 

The  judgment  which  has  been  arrived  at  by  the  Lord  Chief 
Baron  and  Baron  Parks  seems  to  me  to  put  the  admissibility  or 
non-admissibility  of  the  defendant  upon  a  very  unsatisfactory 
ground ;  that  is  to  say,  not  upon  the  nature  of  the  proceeding 
itself,  but  upon  the  collateral  and  apparently  not  very  relevant 
circumstance,  whether  the  act  charged  in  the  information  could 
also  be  the  subject  of  a  summary  conviction.  I  cannot  think  that 
it  was  intended  by   the  Legislature  to  make  this  the  test  of  the 

[  «98  ]  ^admissibility.  But  there  seems  to  me  to  be  a  still  stronger 
objection  to  the  conclusion  which  they  have  arrived  at.  By  the 
82nd  section  of  the  8  &  9  Vict.  c.  87,  these  penalties  are  recoverable 
by  an  action  of  debt.  Now  that  is  clearly  not  a  criminal  proceeding, 
and  if  the  Attorney-General  sued  in  debt  the  defendant  would 
undoubtedly  be  admissible ;  and  can  it  be  that  in  a  legal  proceeding 
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to  recover  the  same  penalty,  the  right  of  the  defendant  to  be  a.-g. 
examined  as  a  witness  on  his  own  behalf  is  to  depend  upon  whether  badlopf. 
the  Attorney-General  thinks  fit  to  adopt  the  action  of  debt  or  the 
information — the  power  to  use  either  at  his  option  being  given 
to  him  by  the  same  section  of  the  Act  of  Parliament?  In  my 
judgment  the  defendant's  right  cannot  be  affected  by  the  form  of 
proceeding  which  the  Attorney-General  thinks  proper  to  use. 

A  variety  of  reasons  were  submitted  to  us  to  show  why  the 
defendant  should  not  have  been  rendered  admissible  by  the  Legis- 
lature. Several  of  them  seem  to  me  not  to  be  well  founded.  It 
was  said,  that  there  was  no  reciprocity,  and  that  the  admission  of 
the  defendant  to  be  a  witness  would  be  one-sided.  But  this  is  not 
so.  It  would  be  perfectly  idle  to  suppose  that  the  Attorney-General 
himself  could  know  anything  which  would  be  evidence  in  such  a 
case,  and  in  reality  all  persons  whatever  who  know  anything  of  the 
transaction  are  admissible  as  witnesses  against  the  defendant.  It 
was  also  said  that,  if  the  Attorney-General  called  the  defendant  as  a 
witness,  he  might  refuse  to  answer  any  question  whatever.  This  is 
quite  true :  but  supposing  him  to  be  called  and  refuse  to  answer, 
there  can  be  no  doubt  that,  if  there  was  the  slightest  evidence  in  the 
case,  the  practical  consequence  would  be  that  this  his  refusal  would 
lead  to  an  immediate  verdict  against  him.  It  was  also  said  that  it 
would  be  dangerous  to  admit  him  to  be  examined,  on  the  ground 
of  the  temptation  to  commit  perjury.  But  this  proves  too  much, 
for  there  is  no  greater  temptation  of  this  kind  in  the  case  of  an  infor- 
mation *at  the  suit  of  the  Attorney-General  than  in  numerous  other  [  ^99  1 
classes  of  cases  in  which  defendants  are  undoubtedly  admissible. 

On  the  whole,  I  am  of  opinion  that  an  information  at  the  suit  of 
the  Attomey-Qeneral  for  penalties  for  smuggling  under  the  stat. 
8  &  9  Vict.  c.  87,  is  not  a  criminal  proceeding,  and  that  the  true 
construction  of  the  8rd  section  of  the  14  &  15  Vict.  c.  99  (upon 
which  the  question  entirely  depends),  is  to  exclude  defendants  as 
witnesses  in  direct  proceedings  for  a  summary  conviction  when  the 
act  charged  is  a  crime.  This,  I  have  been  informed,  is  the  con- 
struction which  has  been  put  upon  the  section  by  several  of  the  very 
learned  persons  who  preside  at  the  metropolitan  police  courts,  and 
in  my  judgment  it  is  the  correct  one. 

The  rule  ought  therefore  to  be  made  absolute. 

Platt,  B.  : 
This  was  an  information  by  the  Attorney-General  to  recover 
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A.^G.  penalties  for  smuggling  tobacco,  and  upon  the  trial  the  defendant's 
Radloff.  counsel  proposed  to  call  the  defendant  himself  as  a  witness.  The 
question  arose  whether  he  was  competent,  under  the  14  &  15  Vict, 
c.  99.  The  matter  has  been  argued  at  considerable  length  ;  and 
now  that  the  judgment  of  the  Court  is  to  be  pronounced  upon  it,  I 
am  sorry  to  say  we  are  divided  in  opinion. 

The  Acts  of  Parliament  which  give  rise  to  this  question,  the  6  &  7 
Vict.  c.  85,  and  the  14  &  15  Vict.  c.  99,  were  manifestly  passed  for 
the  purpose  of  remedying  what  was  considered  an  evil,  or  an 
obstruction  to  the  administration  of  justice,  by  raising  objections  to 
persons  offered  as  witnesses.  The  first  Act  on  this  subject  was  the 
6  &  7  Vict.  c.  85,  the  preamble  of  which  shows  the  object  which 
the  Legislature  had  in  view :  "  Whereas  the  inquiry  after  truth  in 
courts  of  justice  is  often  obstructed  by  incapacities  created  by  the 
present  law,  and  it  is  desirable  that  full  information  as  to  the  facts 
[  *ioo  ]  in  issue,  both  in  criminal  *and  civil  cases,  should  be  laid  before  the 
persons  who  are  appointed  to  decide  upon  them,  &c."  Then, 
having  stated  that  as  the  evil  to  be  remedied,  (for  we  must  not 
forget  that  both  these  Acts  are  remedial  Acts,  and  therefore  ought 
to  be  construed  in  such  manner  as  to  advance  the  remedy  as  much 
as  possible),  the  Act  goes  on  to  enact, — ''  That  no  person  offered  as 
a  witness  shall  be  excluded  by  reason  of  incapacity  from  crime  or 
interest  from  giving  evidence,  either  in  person  or  by  deposition, 
according  to  the  practice  of  the  Court,  on  the  trial  of  any  issue 
joined,  or  of  any  matter  or  question,  or  on  any  inquiry  arising  in 
any  suit,  action,  or  proceeding,  civil  or  criminal,  in  any  Court  or 
before  any  Judge,  &c."  Now,  if  the  enactment  had  stood  without 
the  subsequent  proviso,  who  could  doubt  that  any  person,  even  one 
who  was  indicted  for  a  crime,  might  be  examined  as  a  witness  ? — at 
all  events  the  expressions  would  include  the  parties  to  a  cause,  as 
well  as  those  who  had  a  direct  interest  in  the  result.  But  the 
Legislature  by  the  subsequent  proviso  has  excepted  from  the  enact- 
ing part  the  parties  to  the  suit,  and  those  who  stand  in  the  place 
of  parties,  such  as  lessors  of  plaintiff,  landlords  who  are  defend- 
ing by  their  tenants,  in  short,  all  persons  having  a  direct  beneficial 
interest  in  the  event  of  the  suit.  The  alteration  in  the  law  was 
found  to  operate  beneficially  ;  because,  although  it  undoubtedly 
promoted  the  commission  of  the  crime  of  perjury,  yet  it  certainly 
on  many  occasions  afforded  the  means  of  discovering  the  truth. 
Then  came  the  14  &  15  Vict.  c.  99,  which,  after  reciting  that  it  is 
expedient   to  amend   the   law  of  evidence  in  divers  particulars, 
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begins  by  striking  out  a  great  portion  of  the  proviso  to  vhich  A.-o. 
I  have  referred,  and  says,  that  "  so  much  of  section  1  of  the  Act  radlopp. 
6  &  7  of  her  present  Majesty,  c.  85,  as  provides  that  the  said  Act 
shall  not  render  competent  any  party  to  any  suit,  action,  or  pro- 
ceeding individually  named  in  the  record,  or  any  lessor  of  the 
plaintiff,  or  tenants  of  the  premises  sought  to  be  recovered  *in  eject-  [  *i^i  ] 
ment,"  and  so  forth,  shall  be  repealed.  Therefore,  the  enacting 
part  of  the  former  Act  is  enlarged,  the  proviso  having  been  repealed 
by  this  Act.  The  2nd  section  of  this  Act  enacts,  that  "  on  the  trial 
of  any  issue  joined,  or  of  any  matter  or  question,  or  on  any  inquiry 
arising  in  any  suit,  action,  or  other  proceeding  in  any  court  of 
justice,  or  before  any  person  having  by  law  or  by  consent  of  parties 
authority  to  hear,  receive,  and  examine  evidence,  the  parties  thereto, 
and  the  persons  in  whose  behalf  any  such  suit,  action,  or  other 
proceeding  may  be  brought  or  defended,  shall,  except  as  hereinafter 
excepted,  be  competent  and  compellable  to  give  evidence."  There- 
fore, all  parties  in  a  civil  suit  are  *^  competent  and  compellable 
to  give  evidence."  Then  comes  the  8rd  section,  which  raises 
the  question  before  the  Court:  ''But  nothing  herein  contained 
shall  render  any  person,  who  in  any  criminal  proceeding  is  charged 
with  the  commission  of  any  indictable  offence,  or  any  offence 
punishable  on  summary  conviction,  competent  or  compellable  to 
give  evidence  for  or  against  himself  or  herself,  or  shall  render  any 
person  compellable  to  answer  any  question  tending  to  criminate 
himself  or  herself." 

It  was  urged  that  this  information  was  a  criminal  proceeding,  or, 
at  all  events,  that  it  was  a  proceeding  for  an  offence  punishable  on 
summary  conviction.  Now  let  us  see  what  the  cause  of  this  pro- 
ceeding was  ;  because  every  information  by  the  Attorney-Oeneral  is 
not  a  criminal  proceeding.  He  may  proceed  by  way  of  information, 
and,  in  fact,  prosecute  a  claim  against  a  defendant  in  trover,  in 
debt,  in  ejectment,  in  short,  in  every  other  species  of  action.  This 
information  is  merely  an  action  for  the  purpose  of  recovering 
penalties.  What  then  is  a  "civil  proceeding"  as  contradistinguished 
from  a  " criminal  proceeding? "  It  seems  to  me  that  the  true  test 
is  this,  if  the  subject-matter  be  of  a  personal  character,  that  is,  if 
either  money  or  goods  are  sought  to  be  recovered  by  *means  of  the  [  *102  ] 
proceeding — that  is  a  civil  proceeding ;  but,  if  the  proceeding  is  one 
which  may  affect  the  defendant  at  once,  by  the  imprisonment  of  his 
body,  in  the  event  of  a  verdict  of  Guilty,  so  that  he  is  liable  as  a 
public  offender — that  I  consider  a  criminal  proceeding.   Undoubtedly, 
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A. -Or.  informations  by  the  Aitomey-Qeneral  for  smuggling  have  not  been 
Rad^Ioff.  deemed  criminal  proceedings,  but  rather  in  the  nature  of  civil 
proceedings,  precisely  like  the  old  actions  for  recovering  penalties 
under  the  Game  Laws,  which  were  civil  actions.  Now  let  us  see 
what  is  the  object  of  this  information.  Is  it  for  the  purpose  of, 
immediately  on  conviction,  taking  the  body,  and  punishing  for  the 
offence  the  party  who  is  found  guilty  ?  No ;  the  object  is  to  recover 
money — to  recover  that  which  by  the  law  is  made  a  debt ;  for,  by 
the  82nd  section  of  the  8  &  9  Vict.  c.  87,  (the  Act  under  which  the 
penalty  was  sought  to  be  recovered),  there  is  this  enactment :  "And 
be  it  enacted,  that  all  penalties  and  forfeitures  incurred  or  imposed 
by  this  or  any  Act  relating  to  the  Customs,  or  to  trade  or  naviga- 
tion, shall  and  may  be  sued  for,  prosecuted,  and  recovered  by  action 
of  debt,  bill,  plaint,  or  information  in  any  of  her  Majesty's  courts 
of  record."  Then  the  statute  goes  on  to  provide  that  the  penalty 
may  be  recovered  by  summary  conviction.  Would  any  lawyer 
contend  for  a  moment  that  this  action  of  debt  would  be  a  criminal 
proceeding  ?  And  yet  here  is  the  same  person,  who  may  be  assailed 
in  an  action  of  debt,  in  which  case  he  would  be  a  competent  witness 
under  this  Act  of  Parliament,  but,  if  an  information  is  filed,  he  is 
not  competent.  Nothing  can  be  more  absurd.  It  seems  to  me, 
I  own,  that  this  is  not  a  criminal  proceeding.  Then,  if  it  is  not  a 
criminal  proceeding,  let  us  look  further  at  the  8rd  section  of  the 
Act  of  Parliament ;  and  undoubtedly,  the  words  "  who  in  any 
criminal  proceeding  "  govern  the  whole,  with  the  exception  of  that 
part  which  provides  that  nothing  in  the  statute  shall  render  any 
[  *108  ]  person  compellable  *to  criminate  himself;  so  that  the  section  must 
be  read  thus :  ''  any  person  who  in  any  criminal  proceeding  is 
charged  with  any  offence  punishable  on  summary  conviction." 
Therefore,  the  offence  charged,  in  which  the  party  is  not  com- 
petent or  compellable  to  give  evidence,  must  be  a  criminal  pro- 
ceeding. It  seems  to  me  that  this  is  not  a  criminal  proceeding, 
or  anything  approaching  to  the  nature  of  that  proceeding;  and 
consequently  I  think  this  defendant  was  entitled,  under  the  Act  of 
Parliament,  to  present  himself  before  a  jury  for  the  purpose  of 
being  examined.  Suppose  a  person  was  indicted  for  an  assault,  he 
could  not  be  a  witness  in  his  own  case,  because  that  is  a  criminal 
proceeding,  and  on  conviction  he  might  be  imprisoned  immediately. 
But  if  an  action  is  brought  against  him  for  an  assault,  will  any  one 
contend  for  a  moment  that  he  is  not  a  witness  according  to  the 
terms  of  this  Act  of  Parliament?    Whether  or  no  the  Legislature 
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intended  that  the  Act  should  have  this  effect,  is  not  for  us  to  A.-a. 
consider;  since  its  language  plainly  says  that  the  party  shall  be  radlofp. 
competent  and  compellable  to  give  evidence,  I  think  we  must  hold 
the  law  to  be  such  as  the  Le<;islature  declares.  If  that  is  incorrect, 
nothing  can  be  more  easy  than  to  pass  an  Act  of  Parliament  for  the 
purpose  of  amending  it,  or  preventing  any  misapplication  of  the  law 
as  it  now  is.     I,  therefore,  think  this  rule  ought  to  be  made  absolute. 

Parke,  B.  : 

In  this  case,  on  the  trial  of  an  information  filed  by  the  Attorney- 
General  for  the  recovery  of  the  treble  value  of  some  smuggled 
tobacco,  the  defendant  was  offered  as  a  witness  on  his  own  behalf, 
and  rejected  by  the  Lord  Chief  Baron. 

A  motion  for  a  new  trial  was  made  last  Term,  and  argued  on  the 
last  two  days  of  the  Term,  and  time  was  taken  to  consider  the 
question,  which  is  of  importance  and  some  difficulty.  The  difficulty, 
not  an  uncommon  one,  is,  to  ^ascertain  the  meaning  of  the  words  [  *104  ] 
used  by  the  Legislature.  Probably  the  framers  of  the  Act  never 
had  the  particular  class  of  cises — informations  for  penalties  or 
actions  for  them — in  their  contemplation.  We  must  follow,  how- 
ever, the  ordinary  rules  of  construction  of  the  language  used  by  the 
Legislature,  and,  so  doing,  it  seems  to  me  that  they  have  used 
sufficient  words  to  prohibit  the  defendant  from  being  a  witness ;  and 
therefore  I  think  the  decision  of  the  Lord  Chief  Baron,  though 
I  have  had  considerable  doubt  about  it,  was  right. 

By  the  Act  14  &  15  Vict.  c.  99,  upon  which  this  question  depends, 
it  is  provided  by  s.  1,  that  the  proviso  in  the  6  &  7  Vict.  c.  85,  s.  1, 
that  no  nominal  or  real  party  to  a  suit,  action,  or  proceeding  shall 
be  competent,  is  repealed ;  and  then,  by  the  2nd  section  it  is 
enacted,  that  on  the  trial  of  any  issue  joined,  or  of  any  matter  or 
question  or  on  any  inquiry  arising  in  any  suit,  action,  or  other 
proceeding  in  any  court  of  justice,  or  before  any  person  having  by 
law  or  by  consent  of  parties  authority  to  hear,  receive,  and  examine 
evidence,  the  parties  thereto,  &c.  shall,  except  as  thereinafter 
excepted,  be  competent  and  compellable  to  give  evidence,  eiihervivd 
voce  or  by  deposition,  according  to  the  practice  of  the  Court,  on 
behalf  of  either  or  any  of  the  parties  to  the  said  suit,  action,  or 
other  proceeding.  The  exceptions  are  stated  in  the  8rd  and  follow- 
ing sections.  The  8rd  provides,  that  nothing  therein  contained  shall 
render  any  person  who  in  any  criminal  proceeding  is  charged  with 
the  commission  of  any  indictable  offence,  or  any  offence  punishable 
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A.-0.  on  summary  conviction,  competent  or  compellable  to  give  evidence 
Radloff.  for  or  against  himself  or  herself,  or  shall  render  any  person  com- 
pellable to  answer  any  question  tending  to  criminate  himself  or 
herself,  or  shall  in  any  criminal  proceeding  render  any  husband 
competent  or  compellable  to  give  evidence  for  or  against  his  wife, 
or  any  wife  competent  or  compellable  to  give  evidence  for  or  against 

[  *106  ]  her  husband.  The  *4th  section  provides,  that  the  statute  shall  not 
apply  to  actions  or  proceedings  in  consequence  of  adultery  or  breach 
of  promise  of  maniage.  The  5th  provides,  that  nothing  in  the  Act 
contained  shall  repeal  any  provision  in  the  7  Will.  IV.  &  1  Vict.  c.  26. 
The  question  is  as  to  the  meaning  of  the  2nd  and  8rd  sections. 
The  words  of  the  2nd  section  are  certainly  large  enough  to 
include  every  proceeding  of  every  description  in  which  witnesses 
could  be  examined — every  proceeding,  criminal  or  civil,  or  other,  if 
there  be  any,  which  does  not  fall  accurately  within  the  description 
of  criminal  or  civil ;  and  unless  this  case  is  comprised  within  the 
subsequent  exceptions,  parties  to  suits  and  proceedings  of  every 
description,  civil  or  criminal,  are  competent  and  compellable  to  give 
evidence  for  and  against  each  other. 

Then  comes  the  question  as  to  the  meaning  of  the  exception  in 
the  8rd  section,  the  only  one  applicable  to  this  case.  Now  the  first 
part  of  this  exception  embraces  all  criminal  proceedings  for  indict- 
able offences,  proceedings  by  indictment,  informations  by  the 
Attomey-Oeiieral,  informations  in  the  Crown  OflSce,  coroners'  in- 
quisitions, preliminary  inquiries  on  charges  of  felonies  or  misde- 
meanors before  magistrates,  and  every  other  mode  by  which  indict- 
able offences  may  be  inquired  into  or  tried.  This  certainly  does  not 
apply  to  this  sort  of  information  by  the  Attorney-Generaly  for  this 
offence  is  not  indictable.  Next,  is  this  a  criminal  proceeding,  by 
which  the  defendant  is  charged  with  the  commission  of  any  offence 
punishable  by  summary  conviction  ?  As  to  its  being  a  criminal 
proceeding:  an  information  by  the  Attorney-General  for  an  offence 
against  the  revenue  laws  is  a  criminal  proceeding — it  is  a  proceed- 
ing instituted  by  the  Crown  for  the  punishment  of  a  crime — for  it 
is  a  crime  and  an  injury  to  the  public  to  disobey  statute  revenue 
law;  and  accordingly  the  old  form  of  proclamation,  msule  before 

r  *ioc  ]  the  trial  of  informations  *for  such  offences,  styles  these  offences 
"  misdemeanors."  Is  it  a  proceeding  whereby  he  is  charged  with 
the  commission  of  an  offence  punishable  by  a  summary  conviction  ? 
One  should  conjecture  that  the  intention  was  to  provide  for  pro- 
ceedings before  a  magistrate,  or  Commissioner,  or  other  person 
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having  a  power  to  convict  summarily  for  an  offence,  in  which  pro-  a.-G. 
ceeding  he  was  charged  with  a  view  to  a  conviction  for  that  offence,  radlopp. 
But  the  words  are  not  so  limited ;  they  are  large  enough  to  embrace 
any  criminal  proceeding,  whether  summary  or  not,  for  any  offence 
which  might  have  been  the  subject  of  inquiry  and  conviction  in  a 
summary  proceeding ;  and  if  so,  the  defendant  was  incompetent  to 
be  examined,  for  no  sufficient  reason  can  be  assigned  for  making 
a  party  incompetent  and  not  compellable  to  be  a  witness  in  a  pro- 
ceeding before  a  magistrate,  and  yet  competent  and  compellable  on 
a  trial  for  the  very  same  offence  before  a  Judge  and  jury.  I  am 
therefore  of  opinion  that,  in  this  particular  case,  the  witness  was 
incompetent,  and  was  therefore  properly  rejected. 

But  the  Legislature  have  not  provided  for  the  case  of  an  informa* 
tion  filed  by  the  Attorney-General  for  an  offence  against  the  revenue 
laws,  which  was  neither  indictable  nor  the  subject  of  a  summary 
proceeding  before  a  magistrate  or  other  person.  This  is  a  casm 
omissus  from  the  exception,  whether  accidental  or  designed  we  need 
not  inquire,  and  falls  within  the  general  provision  of  the  2nd 
section.  In  like  manner  are  omitted  the  cases  of  civil  remedies  for 
penalties  or  forfeitures,  where  parties  are  compellable  and  compe- 
tent to  give  evidence  ;  for  it  is  no  objection  to  their  being  so,  that, 
when  called,  any  one  has  the  privilege  of  refusing  to  answer  any 
questions  tending  to  criminate  himself ;  and  it  is  said  that  as  every 
material  question  would  have  that  tendency,  and  every  immaterial 
one  might  be  rejected,  the  result  would  be  that  he  would  not  be 
bound  to  answer  at  all.  But  still  he  is  compellable  *to  attend  and  [  *107  j 
be  sworn  as  a  witness,  and  whether  he  actually  gives  evidence  or 
not  depends  upon  his  taking  the  objection.  The  very  act,  however, 
of  refusing  to  answer  when  called  would  materially  prejudice  the 
defendant's  case  ;  he  would  stand  in  a  very  different  position  from 
that  in  which  he  is  placed  by  a  plea  of  Not  guilty.  This  is  an  evil 
which  the  Legislature  have  not  provided  for,  but  it  is  not  probable 
that  it  would  often  occur,  as  few  plaintiffs  would  try  the  experiment 
of  calling  the  defendant  iu  a  penal  action.  On  the  other  hand,  the 
defendant  in  all  those  cases  not  provided  for  by  the  statute  may  be 
examined  for  himself,  and  yet  not  be  compelled  on  cross-examina- 
tion to  answer  any  question  tending  to  render  him  liable  to  the 
information  or  action ;  but  then,  if  he  did  so,  his  evidence  would 
very  likely  not  profit  him  at  all,  and  the  power  of  being  examined 
on  his  own  behalf  would  be  of  little  avail. 

All  that  is  necessary,  however,  to  decide  in  this  case  is,  that  the 
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A.-G.        infonnation,  being  for  an  offence  punishable  on  summary  convic- 
kadloff.     tion,  is  within  the  exception  in  the  8rd  section,  and  therefore  the 
witness  was  inadmissible,  and  this  rule  ought  to  be  discharged. 

Pollock,  C.  B.  : 

My  learned  brothers  who  have  preceded  me  in  giving  judgment, 
have,  in  my  opinion,  each  of  them  correctly  stated  the  question. 
I  entirely  agree  with  my  brother  Martin,  that  all  that  we  have 
to  consider  is,  what  is  the  meaning  of  the  8rd  section  of  the 
14  &  15  Vict.  c.  99.  I  think  it  is  very  clear  that  but  for  that 
section  the  present  defendant,  and  probably  every  other  person  in 
any  Court  whatever,  and  accused  of  any  offence  whatever,  might 
Income  a  witness.  But  the  8rd  section  introduces  certain  excep- 
tions, and  there  can  be  no  doubt  a  person  charged  by  the  Grown  in 
a  criminal  court  of  justice  cannot  be  a  witness.  The  question  now 
is,  whether  the  defendant  on  the  present  occasion  was  properly 
[  *ios  ]  rejected  *as  a  witness.  The  solution  of  this  question  turns  upon 
the  following  inquiries  :  Is  the  proceeding  by  the  Attorney-General 
upon  this  information  a  criminal  proceeding?  Is  smuggling  an 
offence?  And  is  it  an  offence  punishable  on  summary  conviction  ? 
Because,  if  smuggling  be  an  offence,  and  an  offence  punishable  on 
summary  conviction,  and  if  an  information  by  the  Attoi-ney -General 
in  this  Court  is  a  criminal  proceeding,  then  the  present  case  is 
precisely  within  the  very  words  of  the  3rd  section  of  the  14  &  15 
Vict.  c.  99,  as  my  brotlier  Parkk  has  just  pointed  out,  and  the 
witness  was  properly  rejected. 

My  brother  Martin  is  of  opinion  that  this  proceeding  by  the 
Attoi-ney-General  is  not  a  criminal  proceeding;  and  if  it  be  so,  his 
judgment  is  perfectly  correct.  He  seems  to  think  also  that  this 
breach  of  the  revenue  laws  is  not  an  offence.  The  conclusion, 
however,  to  which  I  have  come  is,  that  all  the  inquiries  on  which 
it  appears  to  me  the  question  depends,  ought  to  be  answered  in  the 
affirmative.  In  the  first  place,  I  am  of  opinion  that  the  proceeding 
in  this  Court  by  the  Attorney-General  to  recover  penalties  by  an 
information  filed  by  him  on  behalf  of  the  Crown  is  a  criminal 
proceeding.  It  is  very  true  that  some  argument  to  the  contrary 
is  furnished  by  the  refusal  at  the  trial  to  receive  witnesses  to 
character ;  but,  on  the  other  hand,  there  is  the  proclamation  which 
is  regularly  made  in  this  Court — that  is,  that  persons  are  called 
upon  to  come  forward  and  bring  any  charges  they  can  against 
the  defendant,  for  that  there  he  stands  on  his  deliverance ;  and  any 
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persons  who  have  any  misdemeanors  to  charge  him  with  must        a.-g. 


The  3dth  section  of  the  Liverpool  Pilot  Act,  5  Qeo.  lY.  c.  Ixxiii.,  enacts, 
that  '*  in  case  the  master  or  commander  of  any  ship  outward  bound,  except 
&c.,  shall  proceed  to  sea,  and  shall  refuse  to  take  on  board  and  employ  a 
licensed  pilot,  such  master  &c,  shall  pay  to  the  pilot  who  first  or  who  only 
shall  offer  his  service,  and  shall  be  so  refused,  according  to  the  different 
rates  directed  by  the  Act  to  be  paid,  in  like  manner  as  if  the  pilot  had  been 
received  and  employed  in  piloting  the  vessel  into  or  out  of  the  port,  together 
with  all  expenses  to  be  incurred  in  the  recovery  of  the  same." 
A  ship  left  the  docks  of  Liverpool  with  a  pilot  on  board  on  the  2nd  of 
(1)  FoUowed,  The  Cachapool  (1881)      The  Servia  [1898]  P.  36,  67  L.  J.  P. 
7  P.  D.  217,  46  L.  T.  171 ;  cited.  The      36,  78  L.   T.  54;    The  Maria  (1867) 
City  of  Cambridge  (1874)  L.  R.  5  P.  C.      L.  R.  1  A.  &  E.  358,  361. 
451,  456,  43  L.  J.  Ad.  11, 30  L.  T.  439 ; 


r. 


come  forth.  Now  that  is  exclusively  a  form  of  proclamation  used  radloff. 
in  criminal  courts  and  in  criminal  proceedings ;  and  it  appears  to 
me,  that  the  fact  of  its  being  used  in  this  Court  outweighs  the  argu- 
ment, that  an  information  of  this  kind  is  not  a  criminal  proceeding 
because  evidence  to  character  is  inadmissible.  I  am  ^therefore  of  [  *109  ] 
opinion,  that  this  information  is  a  criminal  proceeding.  That  it  is 
a  matter  which  may  be  inquired  into  and  punished  on  summary 
conviction,  is  perfectly  clear.  The  only  remaining  question  then  is 
— is  it  a  criminal  oflfence?  I  should  be  sorry  if  I  could  bring 
myself  to  entertain  any  doubt  about  it.  I  think  it  is  a  very  grave 
offence  against  the  public.  I  cannot  distinguish,  either  in  morals 
or  law,  between  cheating  the  State  and  cheating  a  private  individual. 
I  cannot  distinguish  between  endeavouring  by  concealment  and 
fraud  to  prevent  that  from  being  paid  which  is  necessary  for  the 
public  service,  and  by  similar  concealment  and  fraud  depriving  one 
of  her  Majesty's  subjects  of  that  which  is  his  lawful  right  and  due. 
I  am  of  opinion,  therefore,  that  it  is  a  criminal  offence.  It  is  very 
true  that  it  is  not  punishable  in  the  ordinary  way  by  indictment ; 
but  it  is  punishable  by  fine,  and  the  fine  may  be  imposed  on 
summary  conviction.  Therefore,  this  being,  in  my  judgment,  an 
offence  punishable  on  summary  conviction,  and  the  question  arising 
in  a  criminal  proceeding,  I  am  of  opinion  that  the  defendant  was 
not  a  competent  witness,  and  was  properly  rejected.  But,  as  my 
brother  Platt  is  of  the  same  opinion  with  my  brother  Martin,  and 
consequently  the  Court  is  equally  divided,  no  judgment  can  be 

pronounced  ;  but  the  rule  for  a  new  trial  will  drop. 

Rule  dropped. 

RODRIGUES  V.  MELHUISH  and  Othees  and  JONES  (1).       i8«. 

^  '        June  3,  6. 
(10  Ex.  no— 118 ;  8.  C.  24  L.  J.  Ex.  26.) 


[110] 
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BoDBiouES  December.    On  the  3id  the  plaintiff  was  engaged  to  raise  an  anchor  of  the 

V'  ship  which  she  had  lodt  iii  the  river  ;  aud  in  doing  so,  by  some  mismanage- 

Mblhuish.  ment  and  neglect  of  those  on  board  the  ship,  the  plainti£f 's  boat,  which  was 

alongside,  was  injured  and  sunk.  At  the  time  of  the  accident  the  ship  was 
at  anchor  in  the  river  Mersey,  she  was  in  the  service  of  the  Post  Office,  and 
was  under  contract  to  sail  on  the  following  day  (the  4th),  but  the  master 
was  not  on  board,  aud  the  riggers  were  engaged  in  completing  her  rigging : 
Held,  (assuming  that  under  the  Act  of  Parliament  an  outward  bound  vessel 
when  proceeding  to  sea  is  bound  to  take  a  pilot  on  board),  that,  under  the 
circumstances,  this  ship  was  not  at  the  time  proceeding  to  sea. 

If,  in  the  case  of  a  vessel  proceeding  to  sea  under  the  care  of  a  pilot, 
damage  is  done  by  the  mismanagement  of  the  vessel,  the  owners,  in  order 
to  exonerate  themselves,  are  bound  to  show  that  the  accident  was  occasioned 
exclusively  by  the  pilot's  default 

The  declaration  alleged  that  the  plaintiff,  before  and  at  the  time 
of  the  committing  of  the  grievance  by  the  defendants,  was  lawfully 
possessed  of  a  certain  anchor  boat,  then  lawfully  being  in  the  river 
Mersey;  and  that  the  defendants  were  also  then  possessed  of  a 
certain  other  ship  or  vessel  in  the  river  aforesaid,  and  then  had  the 
care,  direction,  and  management  of  the  same;  yet  they  took  so 
little  care,  and  governed  and  navigated  the  same  in  so  unskilful, 
negligent,  careless,  and  improper  a  manner,  that  the  same,  by  and 
through  the  carelessness,  unskilf  ulness,  negligence,  and  mismanage- 
ment of  the  defendants,  with  great  force  and  violence  ran  foul 
of  and  struck  against  the  said  anchor  boat,  and  thereby  broke  and 
damaged  and  injured  the  same,  and  caused  the  same  to  sink,  &c. 

The  defendants  (excepting  Jones)  pleaded,  first.  Not  possessed, 
and  secondly,  Not  guilty. 

The  defendant  Jones  pleaded,  first.  Not  guilty,  and  secondly,  that, 
at  the  time  when,  &c.,  he  was  not  possessed  of  the  said  ship  or 
vessel,  nor  had  he  the  care,  direction,  or  management  thereof,  viodo 
et  forma.    Upon  these  pleas  issues  were  joined. 
[  •111  ]  At  the  trial,  before  Piatt,  B.,  at  the  last  Liverpool  Assizes,  ♦it 

appeared  that  the  action  was  brought  by  the  plaintiff,  as  the  owner 
of  an  anchor  boat,  for  an  injury  occasioned  to  his  boat  by  the  ship 
Matilda  Wattenbach,  whilst  the  plaintiff  was  engaged  in  raising  that 
vessel's  anchor,  the  defendants  Melhuish  being  the  owners,  and  the 
defendant  Jones,  a  licensed  pilot  on  board  at  the  time.  It  appeared 
that  Jones  went  on  board  on  the  2nd  of  December,  on  which  day 
he  took  the  ship  out  of  Princes  Dock,  at  Liverpool,  and  that  she 
was  taken  up  the  river  by  a  steamer,  and  was  anchored  there.  On 
the  8rd  the  plaintiff  was  engaged  to  raise  her  anchor,  and  in  doing 
the  work  his  boat  was  in  some  way  swamped  by  the  ship,  and  much 
injured ;  but  the  evidence  as  to  the  precise  cause  of  the  damage 
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was  conflicting.    At  the  time  of  the  accident  the  defendant  Jones    Bodbigubs 
gave  orders  as  to  the  management  of  the  vessel,  but  the  master    mblhuish. 
was    not  then  on  board,   and  several  riggers  were  engaged  in 
completing  the  ri^rging  of  the  ship,  which  was  under  a  contract 
with  the  Post  Office  to  sail  on  the  following  day. 

On  the  part  of  the  owners  of  the  ship,  it  was  contended  that, 
under  the  Liverpool  Pilot  Act,  5  Geo.  IV.  c.  Ixxiii.,  the  owners  were 
bound  at  the  time  the  accident  happened  to  have  a  licensed  pilot 
on  board  and  the  ship  under  his  management,  and  consequently 
that  they  were  not  responsible.  On  the  part  of  Jones  it  was  con- 
tended that  the  evidence  showed  that  one  of  the  owners  interfered, 
that  he  was  the  mere  servant  of  the  owners,  and  that  there  was 
no  such  joint  possession  of  the  vessel  in  him  with  the  owners  as 
was  sufficient  to  maintain  the  action. 

The  learned  Judge  overruled  the  last  objection,  but  he  reserved 
the  question  for  the  opinion  of  the  Court,  whether  the  owners  were 
exempted  from  liability  on  the  ground  that  a  pilot  was  on  board. 
A  verdict  was  found  for  the  plaintiff. 

In  last  Term,  Knowles,  on  the  part  of  the  owners,  ^obtained       [  *112  ] 
a  rule  nisi  to  set  the  verdict  aside,  and  to  enter  a  verdict  for  them ; 
and  Coivling,  on  the  part  of  Jones,  the  pilot,  obtained  a  rule  nini  for 
a  new  trial  on  the  ground  of  misdirection. 

Edward  James  (Brett  with  him)' showed  cause  against  the  rule 
obtained  to  enter  a  verdict  for  the  owners : 

The  owners  of  the  vessel,  in  order  to  relieve  themselves  from 
liability  in  this  case,  must  establish  two  propositions :  First,  they 
must  convince  the  Court,  as  a  matter  of  law,  that  under  the  pro- 
visions of  the  Liverpool  Pilot  Act,  5  Geo.  lY.  c.  Ixxiii.,  they  were 
bound  to  have  a  pilot  on  board  their  vessel  at  the  time  the  accident 
occurred  ;  and  secondly,  as  a  matter  of  fact,  that  the  cause  of  the 
accident  was  attributable  solely  to  the  blameable  conduct  of  the 
pilot.  The  first  question  will  depend  partly  upon  the  construction 
of  the  Act  of  Parliament,  and  partly  upon  the  facts.  Now  the 
plaintiff  contends  that,  although  the  owners  of  a  vessel  proceeding 
to  sea  from  the  port  of  Liverpool  may  be  liable  to  the  payment  of 
certain  rates,  yet  they  are  not  compelled  to  take  a  pilot  on  board. 
The  title  of  this  statute  is  "  An  Act  for  the  better  Regulation  and 
Encouragement  of  Pilots  for  the  conducting  of  Ships  and  Vessels 
into  and  out  of  the  Port  of  Liverpool."  And  the  25th  section, 
which  applies  to  the  case  of  inward-bound  vessels,  enacts  ''  that  in 
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RoDBiGUEs  case  the  master  or  commander  of  any  ship  or  vessel  inT?ard-boand 
Melhuish.  b^^I^  refuse  to  take  on  board  and  employ  a  pilot  so  to  be  licensed 
as  aforesaid,  who  shall  ofifer  his  services,  except  such  as  shall  be  in 
ballast  in  the  coasting  trade,  or  be  under  the  burthen  of  100  tons, 
such  master  or  commander  shall  pay  or  cause  to  be  paid  to  the 
pilet  who  first  or  who  only  shall  offer  his  services  as  aforesaid,  and 
shall  be  so  refused,  the  full  pilotage,  according  to  the  different  rates 
and  prices  hereinbefore  directed  to  be  paid,  as  if  the  said  pilot  had 
been  received  and  employed  in  conducting  or  piloting  such  ship 
[  *118  1  or  vessel  into  the  said  *port  of  Liverpool.*'  And  the  26th  section 
provides,  "  that  in  case  any  ship  or  vessel  shall  be  in  want  of  a 
pilot,  and  none  can  be  procured,  and  there  shall  be  any  pilot  on 
board  any  other  ship  or  vessel  going  into  or  coming  out  of  the  port 
of  Liverpool,  such  pilot  on  board  any  other  such  ship  or  vessel  may 
lead  the  way  for  and  conduct  the  ship  or  vessel  so  in  want  of  a  pilot 
either  into  or  out  of  the  said  port ;  and  the  master  or  commander 
of  every  such  ship  or  vessel,  which  shall  be  so  piloted  or  conducted 
into  or  out  of  the  said  port  by  any  pilot  leading  the  way  in  such 
other  ship  or  vessel,  shall  and  is  hereby  declared  to  be  subject 
and  liable  to  the  same  rates  of  and  for  pilotage  as  if  the  pilot  had 
actually  been  on  board  of  such  ship  or  vessel,  and  piloted  or  con- 
ducted the  same  into  and  out  of  the  said  port."  The  84th  section 
enacts,  ''  that  if  the  owner,  master,  or  commander  of  any  ship  or 
vessel  shall  require  the  attendance  of  a  pilot  licensed  as  aforesaid 
on  board  any  ship  or  vessel  during  her  riding  at  anchor,  or  being 
at  Hoylake  or  in  the  river  Mersey,  such  pilot  shall  attend  such 
ship  or  vessel,  and  be  paid  for  every  day  he  shall  so  attend  68.  and 
no  more;  provided  always,  that  in  case  such  pilot  shall  not  be 
employed  the  whole  day  but  be  dismissed  in  less  time  than  a  day, 
such  pilot  shall  be  paid  Ba.  for  his  attendance  ;  provided  also,  that 
the  pilots  so  to  be  licensed  as  aforesaid,  who  shall  have  the  charge 
of  any  ship  or  vessel,  shall  be  paid  for  every  day  of  their  attendance 
whilst  in  the  river,  except  the  day  of  going  to  sea  with  such  ships 
or  vessels  as  shall  be  outward-bound,  and  the  day  of  returning  from 
sea  and  the  day  of  docking  for  such  as  shall  be  inward  bound." 
Then  comes  the  85th  section,  upon  which  this  part  of  the  question 
turns.  That  section  enacts, ''  that  in  case  the  master  or  commander 
of  any  ship  or  vessel  outward-bound,  except  such  as  shall  be  in 
ballast  in  the  coasting  trade,  or  be  under  the  burthen  of  100  tons, 
for  which  provision  is  hereinbefore  made,  shall  proceed  to  sea,  and 
[  *iu  ]      shall  refuse  to  take  on  board  and  ^employ  a  pilot  so  to  be  licensed 
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as  aforesaid,  such  master  or  commander,  agent,  or  consignee  of  such  Rodbiqubs 
ship  or  vessel  shall  pay,  or  cause  to  be  paid,  to  the  pilot  who  first  melhuibh. 
or  who  only  shall  ofifer  his  service  as  aforesaid  and  shall  be  so 
refused,  the  full  pilotage,  according  to  the  different  rates  and  prices 
hereinbefore  directed  to  be  paid,  in  like  manner  as  if  the  said  pilot 
had  been  received  and  employed  in  conducting  and  piloting  such 
ship  or  vessel  into  or  out  of  the  said  port  of  Liverpool,  together 
with  all  expenses  to  be  incurred  in  the  recovery  of  the  same." 
These  sections  do  not  make  it  compulsory  upon  the  captain  or 
master  to  take  a  pilot.  The  Act  was  passed  for  the  encouragement 
of  pilots,  and  to  provide  for  a  fund  for  their  maintenance.  The 
Act,  therefore,  gives  an  option  to  the  master  of  taking  a  pilot, 
although  the  rates  are  to  be  paid  at  all  events,  whether  the  services 
of  a  pilot  are  employed  or  not. 

{Knowles  referred  to  The  Montreal  {i\  and  21ie  Agricolaip),  as 
authorities  to  show  that  the  Act  is  compulsory.) 

The  Attorney-General  v.  Ca8e{z)  is  a  direct  authority  in  point,  that 
there  is  no  such  obligation  imposed  by  the  Act  of  Parliament. 
Carruthei'8  v.  Sydehotham  (4)  is  to  the  same  effect.  But  assuming 
these  clauses  so  to  operate  as  to  impose  a  payment  in  the  nature 
of  a  penalty  upon  the  captain  or  master,  and  therefore  to  require 
a  pilot  to  be  taken  on  board,  it  is  clear  upon  the  facts  that  this 
vessel  was  not  ready  to  ''  proceed  to  sea"  within  the  meaning  of 
the  85th  section.  She  was  at  anchor,  the  riggers  were  employed 
in  completing  her  rigging,  her  master  was  not  on  board,  and,  what 
is  conclusive,  she  was  a  mail  packet,  and  was  not  to  sail  till  the 
following  day. 

(Parke,  B.  :  Might  it  not  be  contended  that  she  was  bound  to 
have  a  pilot  on  board  a  reasonable  or  a  convenient  time  before 
proceeding  to  sea?) 

That  point  was  not  argued  at  the  trial.  (He  was  then  stopped  by 
the  Court.) 

Knowles  and  MUward  in  support  of  the  rule:  [  lis  ] 

The  Attoi-ney 'General  v.  Ca^e  and  CaiTUthers  v.  Sydehotham^ 
which  were  contemporaneous  decisions,  cannot  now  be  upheld  to 
the  full  extent  to  which  they  go. 

(1)  17  Jur.  538.  (3)  17  B.  E.  c66  (3  Pnco,  302). 

(2)  2  W.  Eob.  Adin.  Bep.  10.  (4)  16  B.  R.  392  (4  M.  &  S.  77). 
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BoDBiouEs  (Parke,  B.  :  AsBuming  the  obligation  to  take  a  pilot  on  board  to 
MBLHUI8H.  ^  ^^^t  upon  the  captain  by  this  Act  of  Parliament,  on  the  ground 
that  the  payment  of  the  rates  is  in  the  nature  of  a  penalty,  the 
owners  must  show  that,  at  the  time,  the  vessel  was  proceeding  to 
sea.  They  must  also  show  that  the  act  was  exclusively  that  of  the 
pilot.  In  Bennet  v.  Moita(i),  it  was  held  that,  where  a  pilot  is  on 
board,  an  injury  occasioned  by  negligence  in  the  navigation  of  the 
vessel  prima  facie  is  attributable  to  the  pilot,  and  that  he  and  not 
the  owner  is  responsible  for  it ;  but  this  doctrine  was  overruled  by 
a  case  before  the  Privy  Council,  of  Hammond  v.  Rogers  (2). 

Pollock,  G.  B.  :  Whether  the  vessel  was  proceeding  to  sea  is  a 
pure  question  of  fact.  Suppose  that  at  the  time  of  the  accident 
there  had  not  been  a  pilot  on  board,  and  one  had  offered  himself, 
would  not  the  captain  have  been  justified  in  saying  that  he  was  not 
then  proceeding  to  sea,  and  that  he  should  have  no  occasion  for  his 
services  before  the  morrow  ?) 

The  vessel  had  commenced  her  outward  voyage  when  she  left  the 
docks.  The  passage  from  the  docks  to  the  place  where  she  lost  her 
anchor  is  the  most  crowded  part  of  the  river,  and  a  place  where  the 
services  of  a  pilot  are  most  needed.  Vessels  are  unable  to  complete 
their  rigging  until  they  have  left  the  docks.  The  master  is  frequently 
taken  on  board  after  the  vessel  has  commenced  her  voyage.  (They 
also  contended  that  the  pilot  alone  was  to  blame.) 

Pollock,  C.  B.  : 

We  are  all  of  opinion,  including  my  brother  Martin  (3),  that  that 
pan  of  the  rule  which  affects  the  owners  ought  to  be  discharged. 
[  *il6]  The  ^action  is  against  the  owners  and  pilot  of  the  vessel  for  an 
injury  done  to  an  anchor  boat  of  the  plaintiffs  by  the  negligence 
of  those  on  board  the  vessel.  At  the  trial,  evidence  was  given  to 
show  that  all  the  defendants  were  responsible.  And  the  jury,  having 
found  a  general  verdict  against  all  the  defendants,  have  no  doubt 
been  of  opinion  that  all  were  implicated  in  the  misconduct  of  which 
the  plaintiff  complains.  It  was  however  suggested,  as  there  was  a 
pilot  on  board  by  compulsion,  that,  according  to  the  authority  of 
Bennet  v.  Moita,  the  owners  were  not  responsible,  and  were  entitled 
to  have  the  verdict  entered  in  their  favour.  That  decision,  how- 
ever,  has  to  a  certain  extent   been   modified  :   for  it  has  since 

(1)  7  Taunt.  258.  (3)  Martin,  B.,  had  shortiy  before 

(2)  7  Moo.  P.  C.  160.  left  the  Court  for  chambers. 
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been  laid  down,  that  the  presence  of  a  pilot  on  board  a  vessel    Rodbioues 
by  compulsion  does  not  jnnmd  facie  exonerate  the  owners  from  the    mblhuish. 
responsibility  of  an  act  of  negligence  in  the  management  of  the 
vessel,  but  that  they  are  bound  to  show  that  the  act  of  negligence 
was  exclusively  that  of  the  pilot.    However,  before  that  question 
can  arise,  it  must  be  established  that,  under  the  circumstances  of 
the  case,  and  according  to  the  provisions  of  this  Act  of  Parliament, 
the  vessel  was  under  the  obligation  of  having  a  pilot  on  board  at 
the  time  of  the  accident.    It  was  argued  on  the  part  of  the  owners, 
that  the  Act  makes  the  taking  of  a  pilot  obligatory.    It  might  have 
been  better,  and  the  provisions  of  the  Act  would  have  been  more 
symmetrical  (if  I  may  be  allowed  the  expression),  if  the  duties  of 
the  pilot  and  of  the  owners  in  the  case  of  a  vessel  going  outwards 
had  been  correlative  with  those  of  a  vessel  inward  bound.    It  is 
likely  to  be  a  more  difficult  undertaking  to  take  a  vessel  out  of 
dock  and  into  the  river  than  taking  her  out  to  sea.    But  we  do  not 
sit  to  make  the  law,  but  to  declare  it  as  we  find  it.     It  is  perhaps 
to  be  regretted  that  so  important  a  matter  as  is  the  pilotage  of  the 
port  of  Liverpool,  which  is  so  largely  connected  with  the  commercial 
imdertakings  and  maritime  prosperity  of  this  *kingdom,  should  have       [  ♦117  ] 
been  made  the  subject  of  a  local  Act  of  Parliament  only,  and  not 
that  of  a  general  Act,  and  therefore  forming  part  of  the  law  of  the 
land.    We  have  been  directed  to  two  sets  of  sections,  those  having 
reference  to  vessels  coming  into  port,  and  those  affecting  vessels 
outward  bound.    Now  the  85th  section  is  as  follows :  (His  Lord- 
ship read  it  and  proceeded :)     The  question  is,  whether  this  vessel 
was  proceeding  to  sea  within  the  meaning  of  this  clause.    It  was 
contended  by  one  of  the  learned  counsel  on  the  part  of  the  owners 
that,  if  a  pilot  were  taken  on  board  a  vessel  previous  to  her  leaving 
the  dock,  whilst  she  was  in  the  act  of  quitting  it  with  the  intention 
of  going  to  sea,  no  step  being  necessary  except  the  different  opera- 
tions requisite  for  her  to  go  on,  the  vessel  in  such  case  would  be 
said  to  be  proceeding  to  sea.    If  this  vessel  had  had  all  her  cargo 
on  board,  and  the  master  had  been  ready  to  get  on  board,  and  she 
had  had  everything  ready  to  commence  her  voyage  forthwith,  and 
had  left  her  berth  with  that  intention,  it  might,  no  doubt,  have 
been  said  that  she  was  proceeding  to  sea  from  the  time  she  first  left 
her  berth.     But  this  vessel  was  not  in  that  condition,  for  her  rigging 
was  not  complete  when  the  misfortune  occurred ;  and  her  day  for 
sailing  was  not  till  the  4th,  she  being  in  the  service  of  the  Post 
Office,  and  having  to  wait  for  the  mails.    Under  these  circumstances 
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RoDRiGUEs  it  appears  to  me  that  she  was  not  ready  to  proceed  to  sea,  and 
Melhuish,  that  she  might  have  refused  to  take  a  pilot  on  board  whilst  she 
was  thus  in  the  river,  as  she  was  under  no  obligation  whatever 
to  take  one  at  that  time.  And  the  owners  are  bound  to  make  out 
that  they  are  exonerated,  by  showing  that  they  were  under  the  com- 
pulsion of  having  a  pilot  on  board  at  the  time.  Looking,  therefore, 
at  the  words  of  the  Act  and  the  facts  of  the  case,  I  am  of  opinion 
that  the  vessel  was  not  proceeding  to  sea  within  the  meaning  of  the 
S5th  section,  and  therefore  that  the  defendants,  who  are  the  owners, 
are  not  exonerated. 

[  118  ]       Fabkb,  B.  : 

My  LoBD  Chief  Baron  has  so  fully  expressed  the  view  which  I 
entertain  upon  this  question,  that  I  scarcely  need  add  a  word  to 
what  he  has  said.  The  defendants  prima  facie  are  liable  for  the 
consequences  of  this  accident,  and  therefore  they  must  in  the  first 
place  show  that  they  were  compelled  to  have  a  pilot  on  board.  This 
they  have  not  done,  which  puts  an  end  to  the  case.  They  would 
have  been  also  bound  to  show  that  the  act  was  exclusively  the  pilot's. 
The  fact  of  a  pilot  being  on  board  would  not  of  itself  have  exonerated 
the  owners.  In  this  respect  the  case  of  Bennet  v.  Moita  must  be 
considered  as  overruled  by  the  case  in  the  Privy  Council  of  Hammond 
v.  Rogers.  The  Act  of  Parliament  is  very  obscure,  which  is  much 
to  be  regretted. 

Piatt,  B.  : 

I  am  of  the  same  opinion.  The  difference  between  the  provisions 
respecting  incoming  and  outgoing  vessels  may  be  explained  by  the 
fact  that  incoming  vessels  may  be  navigated  by  foreigners,  who  may 
not  be  acquainted  with  the  navigation  of  the  river.  Upon  the  facts 
I  am  clearly  of  opinion  that  the  vessel  was  not  proceeding  to  sea. 

Hide  discliargedi^). 


1864*  JONES  AND  Anothkr  V.  GILES  AND  Othebs. 

^'^^-  (10  Ex.  11»— 147  ;  S.  0.  23  L.  J.  Ex.  292.) 

[Contract  for  sale  by  the  ton  of  "  long  weight "  not  void  by  5  &  6  Will.  IV. 
c.  63  and  5  Geo.  lY.  c.  74.  Affiimed  in  Exchequer  Chamber,  11  Ex.  393.  Bat 
see  now  s.  19  of  the  Weights  and  Measiires  Act,  1878.] 

(1)  The  rule  obtained  by  Cowling,      tion  of  the  Court,  came  to  an  arrange- 
who  appeared  for  the  pilot,  was  not      meut. 
argued.    The  parties,  at  the  sugges- 
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POTTER    AND    Others    v.    The    COMMISSIONERS    op       18^4. 
INLAND   REVENUE  (I).  ^''—' 

(10  Ex.  147-159 ;  S.  C.  23  L.  J.  Ex.  345;  18  Jur.  778.)  ^  ^^^  ^ 

The  assigiiment,  by  deed,  of  the  goodwill  of  a  trade,  is  a  conveyance  of 
"property"  within  the  Stamp  Act,  13  &  14  Vict.  c.  97,  Sched.  tit.  '•Con- 
veyance "  (2),  and,  as  such,  is  liable  to  ad  valorem  duty. 

This  was  a  case  stated  by  the  Commissioners  of  Inland  Revenue, 
pursuant  to  the  18  &  14  Vict.  c.  97,  s.  15,  to  enable  the  Messrs. 
Potter  to  appeal  to  this  Court  against  the  determination  of  the 
Commissioners  as  to  the  stamp  duty  chargeable  upon  a  certain 
deed. 

This  deed  was  dated  the  26th  of  September,  1858,  and  was  made 
between  Harold  Potter  of  the  first  part,  Charles  Potter,  Edwin 
Potter,  and  John  Gerald  Potter  of  the  second  part,  and  Charles 
Potter  of  the  third  part.  It  recited  a  deed  of  co-partnership,  dated 
18th  of  October,  1850,  between  the  above-named  four  persons,  as 
paper-makers  and  paper-stainers,  for  five  years,  under  the  style  or 
firm  of  *"  C,  H.,  and  E.  Potter,"  with  a  provision,  amongst  others,  [  ♦us  ] 
that  the  capital  should  consist  of  a  certain  sum,  to  be  made  up  and 
contributed  as  therein  mentioned.  That  Harold  Potter  was  about 
to  retire ;  and  that  the  value  of  his  share  in  the  capital,  stock, 
property,  credits,  and  effects  of  the  said  co-partnership  (including 
freeholds,  &c.),  had  been  estimated  at  19,202Z.  2«.  Bid.  That  it 
was  arranged  that  Charles  and  Edwin  should  pay  to  Harold  that 
sum  by  the  instalments  thereinafter  covenanted  to  be  paid,  and 
should  be  entitled  to  Harold's  share,  thus — Charles  to  have  twor 
thirds,  and  Edwin  one-third.  That  Charles  should  pay  to  Harold 
20,000/.  for  the  purchase  of  the  entirety  of  the  said  Harold's  part, 
share,  and  interest  of  and  in  the  goodwill  of  the  said  business, 
and  by  the  instalments  thereinafter  mentioned ;  and  it  contained 
certain  provisions  for  a  fresh  partnership  between  the  remaining 
parties  by  deed  already  prepared.  That  the  share  of  Harold  was 
intended  to  be  conveyed  by  three  separate  deeds,  on  two  of  which 
ad  valorem  duty  had  been  already  paid  on  sums  amounting  in  the 
aggregate  to  5,428/.  6s.  6d.,  which,  being  deducted  from  the  said 
sum  of  19,202{.  28.  B^d.,  left  18,7782.  16«.  O^d.  as  the  consideration 
money  for  the  assignment  thereinafter  made  of  the  share  of  the 

m 

(1)  Frequently   cited :    see   Inland  there  referred  to.— J.  G.  P. 

Bevenue    Commis$ioner8  y.   Midler    A  (2)  See    now     Stamp    Act,     1891, 

Co:s  Margarine,  Limited  [1901]  A.  0.  s.  59(1).— J.  G,  P. 
217,  70  L.  J.  K.  B.  677,  and  cases 
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said  Harold  in  the  partnership  capital,  Btock,  &c.  The  deed  then 
witnessed  that,  in  pursuance  of  the  said  agreement,  and  in  con- 
sideration of  the  premises,  the  parties  covenanted  with  each  other, 
that  the  partnership  should  be  dissolved ;  and  it  was  thereby 
further  witnessed,  that,  in  pursuance  of  the  agreement,  and  in 
consideration  of  the  premises,  and  also  of  the  covenants  of  Charles 
and  Edwin  thereinafter  contained,  Harold  did  bargain,  sell,  assign, 
transfer,  and  set  over  unto  the  said  Charles  and  Edwin,  their 
executors,  administrators,  and  assigns,  all  that  the  part  or  share  of 
him  the  said  Harold  Potter  of  and  in  the  stock  in  trade,  goods, 
machinery,  and  other  chattels  and  effects  used  and  employed  in  or 
belonging  to  the  said  business  of  paper  making  and  paper  staining, 
lately  carried  on  by  the  said  "^parties,  except  the  said  freehold  and 
leasehold  messuages,  &c.,  the  said  Harold  Potter's  share  whereof 
had  been  or  was  intended  to  be  conveyed  by  said  other  indentures, 
and  also  of  and  in  the  credits,  sums  of  money,  &c.,  and  all  the 
estate,  &c. :  To  have  and  to  hold  the  same  unto  and  by  the  said 
Charles  and  Edwin  in  the  proportions  and  manner  therein 
mentioned. 

The  deed  then  contained  a  power  of  attorney  for  Harold  for  the 
recovery  &c.  of  debts  in  his  name;  a  covenant  for  further 
assurance  &c.  by  Harold;  a  covenant  by  Charles  and  Edwin  to 
pay  to  Harold  the  full  sum  of  19,2022.  2$.  8^.  by  the  instalments 
and  in  the  manner  therein  mentioned.  The  deed  then  further 
witnessed  that,  in  pursuance  of  the  said  recited  agreement  in  that 
behalf,  and  in  consideration  of  the  premises,  and  of  the  covenants 
of  the  said  Charles  Potter  next  thereinafter  contained  for  payment 
of  the  sum  of  20,000Z.  and  interest  thereon,  the  said  Harold  Potter 
did  thereby  bargain,  sell,  assign,  transfer,  and  set  over,  remise, 
release,  and  quit  claim  unto  the  said  Charles  Potter,  his  executors, 
administrators,  and  assigns,  all  that  the  trade  or  business  of  paper 
making  and  paper  staining  carried  on  by  the  said  parties  thereto  in 
co-partnership  as  aforesaid,  and  the  goodwill  of  the  same  trade  or 
business,  and  all  benefit  and  advantage  thereof,  and  all  the  right, 
title,  interest,  possibility,  benefit,  claim,  and  demand  whatsoever  of 
the  said  Harold  therein  :  To  have,  hold,  receive,  take,  and  enjoy  all 
and  singular  the  premises  lastly  thereinbefore  assigned,  or  intended 
so  to  be,  unto  and  by  the  said  Charles  Potter,  his  executors, 
administrators,  and  assigns,  for  his  own  absolute  use  and  benefit 
(subject  to  the  assignment  thereinbefore  made  of  the  said  Harold's 
share  of  the  said  stock  in  trade,  &c.). 
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The  deed  then  contained  a  covenant  hy  Charles  Potter,  in  con- 
sideration of  such  assignment,  to  pay  to  Harold  the  fall  sum  of 
20,000Z.,  by  the  instalments  therein  mentioned;  a  covenant  by 
Harold  not  to  carry  on  the  said  business  of  a  ^paper-maker  and 
paper-stainer  within  certain  distances,  with  a  proviso,  on  breach 
thereof,  to  pay  to  the  said  Charles  Potter,  as  liquidated  damages, 
10,0002.;  and  that  all  monies  remaining  due  on  the  foregoing 
covenants  of  Charles  and  Edwin  should  cease ;  with  mutual  releases 
and  covenants  of  indemnity. 

The  case  then  stated,  that  the  said  parties  to  the  deed  had 
presented  it  to  the  Commissioners  unstamped,  and  desired  to  have 
the  opinion  of  the  Commissioners  as  to  the  stamp  duty  chargeable 
on  the  deed.  The  Commissioners,  being  of  opinion  that  the  deed 
was  chargeable  under  the  Act  of  Parliament  with  the  ad  valorem 
duty  of  lOOi.,  as  a  conveyance  or  sale  of  property  by  Harold  Potter 
to  Charles  Potter  for  20,000Z.,  and  with  certain  other  ad  valorem 
duty  (mentioned  in  the  case),  charged  those  sums  as  stamp  duties 
payable  upon  the  deed.  From  this  determination  Messrs.  Potter 
appealed. 

The  question  for  the  opinion  of  the  Court  was,  with  what  (if  any) 
amount  of  ad  valorem  stamp  duty  the  deed  was  chargeable. 

The  case  was  argued  last  Easter  Term  (May  6)  by 

Hindmarch,  for  the  appellants  : 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
assignment  of  the  share  of  the  goodwill  of  the  trade  by  this 
instrument  is  an  assignment  of  "  property  "  within  the  meaning  of 
that  term  contained  in  the  schedule  to  the  13  &  14  Vict.  c.  97, 
under  the  head  of  "  Conveyance  " ;  and  consequently  whether  ad 
valorem  stamp  duty  is  payable  upon  it.  The  appellants  contend 
that  it  is  not.  The  schedule  is  as  follows :  "  Conveyance,  whether 
grant,  disposition,  lease,  assignment,  transfer,  release,  renunciation, 
or  of  any  other  kind  or  description  whatsoever,  upon  the  sale  of 
any  lands,  tenements,  rents,  annuities,  or  other  property,  real  or 
personal,  heritable  or  moveable,  or  of  any  right,  title,  interest,  or 
claim  in,  to,  out  of,  or  upon  any  lands,  tenements,  rents,  annuities, 
or  *other  property,  that  is  to  say,  for  and  in  respect  of  the  principal 
or  only  deed,  instrument,  or  writing,  whereby  the  lands  or  other 
things  sold  shall  be  granted,  leased,  assigned,  transferred,  released, 
renounced,  or  otherwise  conveyed  to  or  vested  in  the  purchaser  or 
purchasers,  or  any  other  person  or  persons  by  his,  her,  or  their 
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directions, — ^where  the  purchase  or  consideration  money  shall  exceed 
600i.,  then  for  every  lOOi.,  and  also  for  any  fractional  part  of 
lOOL  10«."  The  appellants  contend  that  "  goodwill "  is  not  "  pro- 
perty" within  the  meaning  of  the  first  branch  of  this  clause; 
and  further,  that  the  instrument  cannot  operate  so  as  to  convey 
it,  or  to  vest  anything  in  the  purchaser,  within  the  meaning  of 
the  second  branch  of  the  clause.  Several  decisions  have  been 
pronounced  by  the  Courts  upon  former  Stamp  Acts  containing 
words  precisely  similar  to  those  of  the  present ;  and  those  decisions 
are  in  the  appellants'  favour.  It  is  therefore  presumed  that  this 
question  has  been  raised  by  the  Grown  for  the  purpose  of  having 
the  correctness  of  those  decisions  considered.  [He  cited  Lybum  v. 
Wanington{^),  Wan-en  v.  Hotve(^),  Belcher  v.  Si7re«(3).]  The 
term  '*  property,"  found  in  this  clause  of  the  Act,  is  to  be  taken  as 
being  ejusdem  generis  with  the  other  terms  ''  lands,  tenements, 
rents,*'  &c. ;  and  it  must  be  a  matter  which  is  capable  of  being 
transferred.  A  contract  to  transfer  a  goodwill  could  not  be  enforced 
even  by  a  court  of  equity  :  a  goodwill  is  a  mere  possibility,  which, 
as  such,  cannot  be  the  subject  of  an  assignment.  Now,  although 
the  parties  to  this  deed  use  the  word  ''assignment,"  still,  inasmuch 
as  a  goodwill  cannot  be  assigned,  the  language  used  has  no  legal 
operation.  The  deed,  then,  must  be  read  as  if  the  terms  "  assign 
and  transfer,"  so  far  as  they  have  reference  to  the  professed 
assignment  and  transfer  of  the  goodwill,  were  struck  out.  Upon 
this  point  the  case  of  Phillips  v.  Morrison  (4)  is  an  authority.  In 
Blandy  v.  Herbert  (5),  it  was  held  that  the  assignment  of  a  policy  of 
assurance  was  not  a  conveyance  of ''  property  "  within  the  meaning 
of  those  words  in  the  55  Geo.  III.  c.  184,  Sched.  Part  1.  And 
upon  an  analogous  principle,  it  has  been  decided  that  the  future 
half-pay  of  an  officer  is  a  matter  which  is  not  capable  of  being 
transferred  :  Lidderdale  v.  Duke  of  Montrose  (6). 


(Pabkb,  B.  :  Does  not  the  recent  case  of  Caldwell  v.  Dawson  (7)^ 

[  *154  ]      where  this  Court  *held  that  an  assignment  of  a  policy  of  assurance 

as  security  for  a  debt,  with  a  proviso  for  redemption  on  payment,  is 

a  mortgage  within  the  55  Geo.  III.  c.  184,  Sched.  Part  1,  in  effect 

overrule  the  earlier  cases  now  cited  and  relied  upon  ?) 


(1)  1  Stark.  N.  P.  162. 

(2)  2  B.  &  C.  281. 

(3)  6  B.  &  C.  234. 

(4)  67  E.  R.  468  (12  M.  &  W.  740), 


(o)  9  B.  &  C.  396. 

(6)  2  E.  E.  375  (4  T.  E.  248). 

(7)  82  E.  R.  M3  (5  Ex.  1), 
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That  decision  proceeded  upon  the  language  of  the  clause  in  the  potteb 
schedule  of  the  Act  under  the  head  of  "  Mortgage/*  which  does  not        c^m. 

contain  the  same  qualifying  terms  as  those  which  are  to  be  found  qf^SxIn^ 

under  the  head  of  "  Conveyance."  Revenue. 

(Pabkb,  B.  :  Nevertheless,  it  was  there  held  that  a  policy  of 
assurance  was  "  property  *'  within  the  meaning  of  that  clause.) 

In  that  clause  the  term  ''  property "  must  be  taken  in  its  most 
unlimited  sense,  the  term  **  whatsoever  "  being  added.  There  is 
nothing  there  to  limit  the  word  to  a  subject  which  is  capable  of 
being  transferred.  The  onus  of  showing  the  duty  to  be  payable  is 
cast  upon  the  Grown ;  and  it  must  also  be  shown  that  duty  is 
payable,  not  only  upon  those  instruments  which  in  fact  transfer 
something,  but  upon  those  also  which  do  not  in  fact  transfer 
anything,  although  they  affect  to  make  a  transfer.  The  appellants, 
therefore,  are  not  chargeable  with  the  ad  valoi-em  duty  of  lOOZ. 
upon  this  deed. 

Pkinn,  for  the  Crown  : 

Goodwill  is  property  within  the  meaning  of  this  clause,  and  as 

such  is  capable  of  being  conveyed.    The  true  definition  of  the  term 

"  property "  is  not  easily  to  be  arrived  at.    It  may  be  said  to  be 

anything  which  is  capable  of  being  appropriated  and  transferred. 

To  use  the  words  of  Horace, — 

"  tanquam 
Sit  proprium  quidquam,  puncto  quod  mobilis  horse 
Nunc  prece,  nunc  pretio,  nunc  vi,  nunc  sorte  supremi 
Permutet  dominos,  et  oedat  in  altera  jura*'  (1). 


(Martin,  B. 
what  it  is.) 


If  goodwill  be  not  property,  it  is  difficult  to  say 


The  parties  themselves  treat  it  as  a  matter  that  is  worth  20,000!. 
The  authorities,  when  considered,  *are  in  favour  of  the  duty  being 
payable.  [He  referred  to  Wan^en  v.  Howe,  Caidtvell  v.  Dawson, 
and  Williams  on  Executors.] 

Hindmarch  replied,  and  Phinn  availed  himself  of  the  right  on 

behalf  of  the  Crown  to  a  general  reply. 

Cur.  adv.  rult. 

The  judgment  of  the  Court  was  now  delivered  by 

(1)  Hor.  Epiflt.  Lib.  2,  Epist.  2,  v.  171. 

88—2 
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Pollock,  G.  B.  (after  stating  the  facts  of   the  special  case,  his 
Lordship  proceeded) : 

We  are  of  opinion  that  the  assignment  of  the  share  of  the  goodwill 
of  the  trade  in  this  case  is  an  assignment  of  property  within  the 
meaning  of  the  Stamp  Act,  and  liable  to  od  valoi'em  duty. 

The  55  Geo.  III.  c.  184,  Sched.  1,  imposes  the  ad  valorem  duty 
on  *'  the  sale  of  any  lands,  tenements,  rents,  annuities,  or  other 
property,  real  or  personal,  heritable  or  moveable,  or  of  any  right, 
title,  interest,  or  claim  in,  to,  out  of,  or  upon  any  lands,  tenements, 
rents,  annuities,  or  other  property;  that  is  to  say,  for  and  in 
respect  of  the  principal  or  only  deed,  instrument,  or  writing, 
whereby  the  lands  or  other  things  sold  shall  be  granted,  leased, 
assigned,  transferred,  released,  renounced,  or  otherwise  conveyed  to 
or  vested  in  the  purchaser  or  purchasers,  or  any  other  person  or 
persons  by  his,  her,  or  their  direction  "  (i). 

If  we  were  for  the  first  time  to  construe  this  clause,  we  do  not 
feel  any  doubt  that  it  was  meant  to  apply  to  every  sale  for  a  sum 
of  money  of  any  subject  of  property — of  that  which  belonged  to  a 
person  exclusive  of  others,  and  which  *could  be  the  subject  of 
bargain  and  sale  to  another.  The  trade,  or  goodwill  of  a  trade, 
sometimes  enhances  the  value  of  real  property,  as  a  well-accustomed 
tavern  or  shop  will,  on  account  of  the  habit  of  persons  to  frequent 
it,  sell  for  much  more,  and  the  duty  on  a  conveyance  of  the  place 
where  the  business  is  carried  on  ought  pro  tanto  to  be  augmented ; 
and  very  frequently  the  goodwill  of  a  business  or  profession, 
without  any  interest  in  land  connected  with  it,  is  made  the  subject 
of  sale,  though  there  is  nothing  tangible  in  it :  it  is  merely  the 
advantage  of  the  recommendation  of  the  vendor  to  his  connexions, 
and  his  agreeing  to  abstain  from  all  competition  with  the  vendee  (2). 
Still  it  is  a  valuable  thing  belonging  to  himself,  and  which  he  may 
sell  to  another  for  a  pecuniary  consideration.  And  we  think  no 
judicial  construction  has  been  put  on  the  Act  by  decided  cases  by 
which  we  are  bound. 

In  the  case  of  Warren  v.  Hone  (3),  the  Court  decided  that  an 
assignment  of  a  judgment  debt  did  not  require  an  ad  valorem 
stamp  as  a  mortgage  of  property,  because  it  did  not  fall  within  the 
definition  of  a  mortgage  in  the  Stamp  Act,  and  that  it  was  not 


( 1)  The  language  of  the  recent  [i.t,  in 
1854]  Stamp  Act,  13  &  14  Vict.  c.  97, 
Sched.  it  **  Conveyance,"  is  the  same. 

(2)  [According  to  later  authority  no 


such  agreement  is  implied :  CJtiirton  t. 
Douglas  (1859)  Johns.  174.] 
(3)  2  B.  &  C.  281. 
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within  the  clause  as  to  conveyance,  for  that  only  applied  to  such 
descriptions  of  property  as  are  usually  the  subject  of  sale.  Now 
the  goodwill  of  a  trade  does  fall  within  that  description. 

Afterwards,  in  Blandij  v.  Herbert  (i),  where  there  was  an  assign- 
ment of  a  policy  of  assurance  on  which  no  loss  had  occurred,  Lord 
Tbntbrden  also  held  that  it  could  not  be  considered  as  ''  property  " 
within  the  meaning  of  the  1st  clause  as  to  conveyance. 

In  the  case  of  Caldwell  v.  Dawson  (2),  this  Court  held  that  the 
policy  was  property  within  the  clause  as  to  mortgage ;  and,  on  con- 
trasting the  two  clauses,  though  one  dififers  a  little  from  the  other, 
every  description  of  property  is  meant  to  be  included  in  both. 

Since  that  case,  we  do  not  doubt  that  the  assignment  of  a  judg- 
ment debt  or  policy  of  assurance  is  within  both  the  one  clause  and 
the  other. 

In  the  case  of  Belcher  v.  Sikes  (s),  where  two  persons  agreed  to 
dissolve  partnership,  and  one  to  assign  all  his  interest  in  certain 
contracts,  and  all  debts  due  to  the  concern  or  partnership,  and  that 
the  share  of  one  should  be  deemed  to  be  50,0002.,  80,0002.  of  which 
had  been  paid,  and  the  action  was  brought  on  a  covenant  to  pay 
the  remainder,  the  Court  held,  entirely  on  the  authority  of  Warren 
V.  Howet  that  this  was  not  property  within  the  meaning  of  the  Act 
56  Geo.  III. ;  but  if  the  case  was  to  go  to  a  new  trial,  Lord  Tbnterden 
said  the  point  might  be  more  solemnly  raised. 

As  the  case  of  Warren  v.  Howe  has  been  in  effect  overruled,  this 
case  cannot  be  considered  as  an  authority. 

The  case  of  Lyhurn  v.  Warrington  (4)  is  the  only  other  authority 
to  be  considered.  There  there  was  an  agreement  that  the  plaintiff 
should  relinquish  his  trade  as  a  butcher  in  favour  of  the  defendant, 
who  was  to  be  admitted  into  the  house  then  occupied  by  the 
plaintiff,  the  business  to  be  carried  on  in  the  plaintiff's  and  defen- 
dant's names  for  ten  years,  the  defendant  to  have  possession  of  all 
the  house  but  one  room,  and  the  fixtures.  There  was  a  covenant 
to  pay  1,0002.  down,  and  1,0002.  by  ten  quarterly  payments.  The 
objection  was  taken,  that  an  ad  valorem  stamp  was  required,  under 
48  Geo.  III.  c.  149  (which  is  in  similar  words),  ''  because,  since  the 
possession  of  the  house  was  to  be  given  for  ten  years,  and  the 
fixtures  included  in  the  transaction,  it  was  to  be  considered  as  a 
sale  of  those  interests."  Lord  Ellenborough,  at  Nisi  Prius,  held 
that,  as  the  house  and  fixtures  were  to  be  auxiliary  to  carrying 


Potter 

COM- 
MIBSIONEBS 

OF  Inland 
Revenue. 


[  ^>8  J 


(1)  9  B.  &  C.  396. 
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on  the  businesBy  and  as  there  was  no  mention  of  any  distinct 
substantive  property  exclusive  of  the  trade,  the  case  did  not  fall 
within  that  clause  of  the  Stamp  Act. 

It  is  clear  that  this  case  was  never  presented  to  his  Lordship's 
mind  as  the  purchase  and  sale  of  "  goodwill."  We  cannot,  there- 
fore, consider  it  as  an  authority  of  any  value  on  this  question. 

We  think  that  goodwill  falls  under  the  description  of  "  property." 
Were  it  otherwise,  in  cases  where  the  goodwill  operated  as  an 
increase  of  the  value  of  real  property,  as  in  the  sale  of  a  well- 
accustomed  shop,  the  revenue  would  be  easily  defrauded,  by 
dividing  the  price  of  the  real  estate  and  the  goodwill  into  two 
portions,  and  paying  the  duty  only  on  the  former  part. 

Judgment  far  the  Crown. 


1864. 
JuMe  IH. 


SANVILLE    V.    The    C0MMISSI0NEE8    of    INLAND 

EEVENUE. 

(10  Ex.  159—167 ;  S.  C.  23  L.  J.  Ex.  270.) 

[No  ad  valoi-em  duty  on  settlement  of  a  policy  of  insurance  luider  13  &  14 
Vict  c.  97 :  see  now  Stamp  Act,  1891,  s.  104.] 


]8fi4. 

J«H0  7. 


BANCKS  V.  OLLERTON. 

(10  Ex.  168—183  ;  S.  C.  2  C.  L.  E.  1090;  23  L.  J.  Ex.  285.) 

[The  certificate,  or  assigned  copy  of  the  certifioite,  of  an  acknowledgment  of 
a  deed  by  a  married  woman  under  s.  85  of  the  Fines  and  Eecoveries  Act  held  to 
be  conclusive  evidence  of  the  acknowledgment  of  the  deed :  see  now  Conveyancing 

Act,  1882,  B.  7.] 


1854. 
June  13. 

[184] 


BEAVAN   r.  MCDONNELL. 

(10  Ex.  184—189;  S.  C.  23  L.  J.  Ex.  326.) 

Upon  the  trial  of  an  action  for  the  recovery  of  a  sum  of  money  paid  as  a 
deposit  on  the  purchase  of  an  estate,  upon  the  ground  that  the  plaintiff  was, 
at  the  time  of  the  transaction,  a  lunatic,  and  incapable  of  contractiug, 
which  the  defendant  knew,  the  sole  issue  being  whether  at  the  time  of  the 
transaction  the  defendant  knew  the  fact  of  the  plaintiff's  insanity :  Held, 
that  the  conduct  of  the  plaintiff,  upon  various  occasions,  both  before  and 
after  the  date  of  the  transaction,  was  admissible  in  evidence  to  show  that 
the  plaintiff's  malady  was  of  such  a  character  as  would  make  itself  appai-cnt 
to  the  defendant  at  the  time  he  was  dealing  with  him. 

The  declaration  was  for  money  had  and  received,  for  interest, 
and  on  account  stated (i).    Plea  (in  substance),  that  the  plaiutilT 

(1)  This  case  first  came  before  the  Court  on  demurrer;    see  96  B.  E.  730 
(9  Ex.  309). 
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had  entered  into  a  contract  with  defendant  for  the  purchase,  from  Bbayak 
the  latter,  of  an  estate ;  that  the  sum  of  415{.  was  then  paid  by  the  h'Donnxll. 
plaintiff  as  a  deposit  on  the  purchase ;  and  that  the  rest  of  the 
purchase-money  was  to  be  paid  on  the  vendor's  conveying  the 
estate  within  a  certain  time;  that  the  defendant  was  ready  to 
complete  the  purchase  by  conveying  the  estate;  but  that  the 
defendant  refused  to  complete  the  purchase,  whereby  the  said  sum 
of  4152.  became  forfeited. 

.Beplicaiion,  that  at  the  time  of  the  plaintiff's  so  contracting,  and 
of  the  defendant's  receiving  the  said  money,  the  plaintiff  was  a 
lunatic  and  of  unsound  mind,  and  thereby  incapable  of  contracting, 
and  that  the  contract  was  of  no  benefit  to  him,  of  all  of  which  the 
defendant  had  notice. 

Rejoinder,  that  the  defendant  did  not,  when  the  plaintiff  made 
the  contract  and  paid  the  money,  know  that  the  plaintiff  was  a 
lunatic,  or  of  unsound  mind,  and  incapable  of  contracting;  but 
that  the  contract  was  made  with  the  plaintiff  fairly  and  in  good 
faith,  believing  that  he  was  able  to  understand  the  same.  The 
surrejoinder  traversed  this  allegation. 

'  At  the  trial,  before  Wightman,  J.,  at  the  last  Hereford  Assizes, 
it  appeared  that  the  action  was  brought  to  recover  the  sum  of  4151. 
which  had  been  paid  to  the  defendant  by  the  plaintiff  as  a  deposit 
upon  the  sale  of  an  estate  which  the  plaintiff  had  contracted  to 
purchase  from  the  defendant.  The  ground  upon  which  the  deposit 
was  sought  to  be  recovered  back  was,  that  at  the  time  of  the  con- 
tract the  plaintiff  was  a  lunatic  and  incapable  of  contracting,  and 
that  the  ^defendant  or  his  agent  was  cognisant  of  that  fact.  It  [^18^] 
appeared  that  the  contract  was  entered  into  between  the  plaintiff 
and  the  defendant's  agent  in  the  private  room  of  an  inn,  when  the 
deposit  was  paid  by  a  cheque  given  by  the  plaintiff,  and  which  was 
duly  honoured.  This  transaction  took  place  in  the  month  of 
November ;  and  there  was  no  doubt  that  at  that  time  the  plaintiff 
was  of  unsound  mind,  and  incapable  of  knowing  what  the  nature 
of  the  transaction  was.  On  the  part  of  the  plaintiff  evidence  was 
offered  to  show  that  on  several  occasions  in  the  preceding  month  of 
August,  and  in  October  also,  he  had  so  conducted  himself  as  to  lead 
to  the  inevitable  conclusion  that  he  was  then  insane.  And  further 
evidence  of  a  similar  description  was  offered  of  his  conduct  after 
the  transaction.  On  the  part  of  the  defendant,  this  evidence  was 
objected  to  as  inadmissible.  The  learned  Judge,  however,  received 
it,  and  a  verdict  was  found  for  the  plaintiff  for  the  amount  claimed. 


520  1854.    EX.     10  EX.  185—186.  [r.r. 


Bba^van  Whateley  having  obtained  a  rule  nisi  for  a  new  trial  on  the 

M'DoiwBLL.   ground  of  the  improper  reception  of  this  evidence, 


Keating  and  Skinner  now  showed  cause : 

Although  it  may  be  taken  to  be  an  admitted  fact  upon  the  record, 
that,  at  the  time  of  the  alleged  contract,  the  plaintiff  was  of  unsound 
mind  and  incapable  of  contracting,  still  the  correct  mode  of  estab- 
lishing the  disputed  fact  of  the  defendant's  knowledge  of  such 
unsoundness  of  mind  was  by  the  production  of  evidence  of  the 
plaintiff's  conduct  upon  the  various  occasions  before  and  after  that 
transaction.  If  a  person  exhibits  palpable  marks  of  insanity 
immediately  before  and  immediately  after  any  particular  event, 
such  conduct  may  be  adduced  not  only  with  the  view  of  showing 
that  at  that  particular  time  the  party  was  insane,  but  also  that  the 
fact  must  have  been  evident  to  a  person  having  intercourse  with 
him.  These  facts  form  links  in  the  chain  of  the  narrative,  which 
are  properly  laid  before  the  jury  in  support  of  the  issue.  Assuming 
[  *186  ]  the  fact  of  the  plaintiff's  insanity  to  be  taken  as  admitted  *on  the 
record,  still  that  does  not  preclude  the  defendant  from  establishing 
the  fact  by  evidence,  in  order  to  give  the  jury  the  power  to  draw 
other  inferences  from  it.  In  Edmunds  v.  Groves  (i),  Alderson,  B., 
says,  "  An  admission  on  the  record  is  merely  a  waiver  of  requiring 
proof  of  those  parts  of  the  record  which  are  not  denied,  the  party 
being  content  to  rest  his  claim  on  the  other  facts  in  dispute*;  but, 
if  any  inferences  are  to  be  drawn  by  the  jury,  they  must  have  the 
facts  from  which  such  inferences  are  to  be  drawn  proved  like  any 
other  facts."  And  further,  if  this  evidence  was  immaterial  to  the 
issue,  its  reception  would  not  afford  any  ground  for  a  new  trial. 
(They  were  then  stopped  by  the  Court.) 

Whateley,  Gray,  and  Phipson  in  support  of  the  rule : 

The  fact  of  the  plaintiff's  insanity  at  the  time  the  contract  was 
entered  into  being  admitted,  the  only  matter  in  issue  was,  whether 
the  defendant  or  his  agent  was  cognisant  of  the  fact.  Any  evidence 
not  directed  to  the  particular  time  of  the  transaction  was  inadmis- 
sible. There  is  no  doubt  that  the  evidence  would  have  been 
legitimate  if  the  plaintiff's  insanity  had  been  in  dispute ;  but  it 
had  the  effect  of  withdrawing  the  attention  of  the  jury  from  the 
question  in  issue,  and  it  is  probable  that  it  prejudiced  their  verdict. 
The  selection  of  various  periods  of  the  plaintiff's  life,  long  antecedent 

(1)  2  M.  &  W.  645. 
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to  the  transaction,  was  a  hardship  upon  the  defendant,  who  had      Beavan 
neither  the  means  of  knowing  that  such  evidence  would  be  produced,   M'Doknell. 
nor  the  power  of  meeting  it.    If  this  be  true  as  regards  the  evidence 
of  acts  prior  to  the  transaction,  it  applies  with  much  greater  force 
to  the  evidence  of  the  plaintiff's  conduct  after  that  event.    Even 
had  the  defendant  been  aware  of  the  plaintiff's  subsequent  conduct, 
such  knowledge  could  not  be  treated  as  affording  any  evidence  of 
his  having  been  aware  of  the  plaintiff's  state  of  mind  on  any  prior 
occasion.    ^If  evidence  of  this  character  were  held  admissible,       [  *187  ] 
where  could  the  line  be  drawn  ? 

(Aldebson,  B.  :  That  is  the  question.  If  evidence  of  the  man's 
acts  just  before  and  just  after  the  bargain  would  be  allowable,  why 
should  not  evidence  of  his  demeanour  some  time  before  and  after  be 
equally  unobjectionable  ?  It  is  only  a  question  of  degree.  If  the 
issue  had  been  whether  or  not  the  defendant  on  a  particular  day 
knew  that  the  plaintiff  was  suffering  from  a  fever,  could  not  it  have 
been  shown  that,  on  the  day  before  and  on  the  day  after,  the  plaintiff 
had  the  symptoms  of  fever  so  visibly  apparent  upon  him,  that  it 
could  escape  the  observation  of  no  one  who  chose  to  use  his  eyes  ?) 

Pollock,  C.  B.  : 

We  are  all  of  opinion  that  the  rule  ought  to  be  discharged.  It 
was  moved  on  two  grounds :  first,  that  this  evidence  ought  not  to 
have  been  received ;  and  secondly,  that  it  did  not  sustain  the  issue 
which  the  jury  found.  As  to  the  latter  point,  the  learned  Judge 
reports  that  he  was  satisfied  with  the  verdict,  which,  according  to 
the  usual  practice  of  the  Court,  is  sufficient  to  justify  us  in  disposing 
of  the  rule  on  this  point.  I  may  also  add,  that  I  perfectly  agree 
with  the  verdict.  There  is  no  doubt  that  the  evidence  was  proffered 
by  the  plaintiff's  counsel  at  the  trial  for  the  purpose  of  showing 
that  the  nature  of  the  insanity  under  which  the  plaintiff  laboured 
was  such  that  the  defendant  must  necessarily  have  been  aware  of  its 
existence.  It  has  been  argued,  that  the  evidence  of  the  plaintiff's 
conduct  after  the  transaction  had  no  tendency  to  prove  the  issue. 
I  have  been  at  a  loss  to  see  any  difference  between  the  evidence  of 
what  took  place  before  and  afterwards.  The  evidence  was  not  offered 
to  show  that  the  party  was  insane,  but  that  his  malady  was  of  such 
a  description  as  must  have  been  obvious  to  any  person  having  inter- 
course with  him.  The  result  of  the  cause  may  have  been  influenced 
and  the  defendant's  case  may  have  been  prejudiced  by  it,  but  there 
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BcATAjr      were  fAher  circnmsiAnces  wLirh   *woaId  vdg^  in  die  phuntiff's 
If  XK>3F3rnuL   i^Toar;  and,  looking  at  all  the  eridenee  in  the  ease,  I  am  not 
I  *i^  I       surprised  that  the  jury  arrived  at  the  Terdict  which  diejr  retnmed. 

Aldebsok,  B.,  concorred. 

Platt,  B.  : 

I  am  of  the  same  opinion.  The  evidence  was  most  material. 
The  character  of  the  plaintiff  *s  insanity  before  and  after  the  par- 
ticular transaction  was  most  important,  as  evidence  that  the  &ct  of 
his  insanity  most  have  been  known  to  a  party  dealing  with  him  ; 
and  for  this  purpose,  what  eoold  be  more  important  than  evidence 
of  the  apparent  state  of  his  mind  the  day  before  and  the  day  after  ? 
What  objection  could  there  be  to  proof  of  the  plaintiff's  demeanour 
in  a  previous  week  ?  The  question  is  one  of  degree  only,  but  the 
evidence  is  nevertheless  admissible.  The  further  off  the  evidence 
is  carried,  the  weaker  it  may  be ;  but  it  is  still  evidence,  though  not 
proof,  of  the  fact  of  knowledge. 

Martin,  B.  : 

I  am  clearly  of  opinion  that  this  evidence  was  properly  admitted. 

This  is  a  matter  depending  not  so  much  upon  any  rule  of  law  as 

upon  the  rule  of  common  sense,  by  which  a  party  is  entitled  to 

submit  all  such  facts  to  the  jury  as  are  reasonably  relevant  to  the 

issue.    The  plaintiff  had  a  right  to  prove  every  fact  which  would 

lead  the  jury  to  the  particular  conclusion  to  which  he  sought  to  lead 

them.    That  conclusion  was,  that  on  the  particular  evening  in 

question,   when  the  bargain  was  concluded,  it  must  have  been 

apparent,  from  the  plaintiff's  demeanour,  that  he  was  then  insane. 

If  the  plaintiff's  counsel  were  at  liberty  to  prove  acts  indicative  of 

his  insanity  shortly  before  and  shortly  after  the  transaction,  they 

might  lay  before  the  jury  evidence  of  what  his  demeanour  was  on 

other  occasions.    The  question  is  one  of  degree  only.    If  this  had 

been  a  matter  of  private  inquiry,  the  question  would  naturally  be 

[  *l$9  ]       how  this  ^person  had  conducted  himself  on  other  and  different 

occasions.     If  a  solitary  instance  of  insanity,  ^hich  had  manifested 

itself  a  year  before,  had  been  brought   forward,  it  would  in  all 

probability  not  have  influenced  the  issue.    For  my  own  part,  I 

never  entertained  any  doubt  upon  this  question,  and  I  regret  that 

the  rule  was  granted. 

Ride  discharged. 
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SANDERSON  v.  PROCTER.  i854. 

(10  Ex.  189—190 ;  S.  0.  2  C.  L.  E.  1283 ;  23  L.  J.  Ex.  320 ;  18  Jur.  702.)  JuhcIS. 

[Practioe — ^Evidence  on  appeal  from  Judge  at  chambers:  see  now  Order LYIII., 
r.4.] 

NICHOL  V.  GODTS(l).  im. 

JUMS  6. 

(10  Ex.  191—195 ;  S.  0.  23  L.  J.  Ex.  314 ;  S.  C.  nom.  Nichol  y.  QoUz,  23  

L.  T.  0.  S.  162.)  [  191  ] 

An  agreement  for  the  sale  and  deliyery  of  certain  oil,  described  as 
''foreign  refined  rape  oil,  warranted  only  equal  to  samples,"  is  not  com- 
plied with  by  the  tender  of  oil  which  is  not  **  foreign  refined  rape  oil," 
although  it  be  equal  to  the  quality  of  the  samples. 

The  declaration  stated  that,  by  an  agreement,  the  plaintiff  con- 
tracted and  agreed  with  the  defendant  to  sell  and  deliver  to  the 
defendant,  and  the  defendant  contracted  and  agreed  with  the 
plaintiff  to  bay  of  and  accept  from  him  certain  goods,  to  wit,  five 
parcels  of  refined  rape  oil,  warranted  only  equal  to  certain  samples, 
at  46Z.  per  ton,  real  tare,  and  usual  draft,  to  be  free  delivered  and 
paid  for  to  a  point  in  fourteen  days  in  ready  money,  allowed  two 
and  a  half  per  cent,  discount.  The  declaration,  after  the  usual 
averments,  and  after  alleging  that  the  plaintiff  was,  in  a  reasonable 
time  after  the  making  of  the  said  contract,  and  within  the  said 
fourteen  days,  ready  and  willing  to  make  a  free  delivery  of  the  said 
goods  to  the  defendant,  according  to  the  contract,  and  that  the 
plaintiff  did  deliver  a  certain  portion  thereof,  which  the  defendant 
accepted,  laid  as  a  breach  the  refusal  by  the  defendant  to  accept  the 
residue  of  the  said  goods. 

The  defendant  pleaded  {inter  alia)  that  the  plaintiff  was  not  ready 
and  willing  to  sell  and  deliver,  or  to  make  a  free  delivery  to  the 
defendant  of  the  said  residue,  according  to  the  contract ;  but  was 
only  ready  and  willing  to  sell  and  deliver  to  the  defendant,  and  to 
make  a  free  delivery  to  him  of  goods  which  were  not  refined  rape 
oil,  and  were  not  equal  to  the  said  samples,  as  and  for  the  said 
residue  of  the  said  goods.    Upon  this  plea  issue  was  joined. 

At  the  trial,  before  Parke,  B.,  at  the  London  sittings  in  the 

present  Term,  it  appeared  that  the  plaintiff  had  sold  to  the  defendant, 

through  his  broker,  a  quantity  of  rape  oil  in  the  ordinary  way  l)y 

bought  and  sold  notes.   The  sold  note  was  in  the  following  terms : 

(1)  Referred  to  in  t/oMfSV.J^s^  (1868)  L.  J.  Q.  B.  259;  Bostock  y.  Nichohoi} 

L.  R.  3  Q.  B.  197,  2(H,  37  L.  J.  Q.  B.  [1904]  1  K.  B.  723,  73  L.  J.  K.  B.  524, 

89;  Mody  v.  Grtyawi  (1868)  L.  R.  4  Ex.  91  L.  T.  626.     See  also  Sale  of  Goods 

49,  56,  38  L.  J.  Ex.  12;   Randall  v.  Act,  1893,  s.  13. 
Neiv9(m  (1877)  2  Q.  B.  D.  102,  108,  46 
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^ricHOL  ''  London,  31sS  Jsnunrj,  1854. 

Oo^  "  S^W  ^lu»  d*y.  for  Messrs.  A.  Xichol  &  Sods,  to  Mr.  U.  ♦!. 

^  *198  ]      Godts,  the  fire  nndermeDdoned  parcels  foreign  refined  rape  oil, 

being  aboot  thirtv-three  ions  -little  more  or  lessX  warranted  only 

equal  to  samples  at  35/.  per  ton." 

At  the  time  of  the  sale  samples  of  the  ofl  were  deliTored  to  the 
defendant,  and,  according  to  the  plaintiff's  evidence,  the  defendant 
was  told  that  the  oil  was  mixed  to  a  certain  extent  with  other  oil, 
and  for  that  reason  it  was  sold  only  eqnal  to  the  samples.  The 
defendant  had  accepted  part  of  the  oil  that  had  been  delivered  in 
performance  of  the  agreement,  bnt  had  refused  to  take  the  residae, 
on  the  ground  that  it  was  not  foreign  refined  rape  oil,  but  a  mixture 
of  hemp  and  rape  oil.  The  ofl  tendered  corresponded  with  the 
samples  given,  which  consisted  of  rape  ofl  adulterated  with  hemp 
oil.  On  the  part  of  the  plaintiff,  it  was  admitted  that  the  ofl  was 
not  foreign  refined  rape  oil ;  bat  it  was  contended  that  the  oil  was 
known  in  the  market  as  such.  And  upon  this  point  evidence  was 
adduced  on  both  sides.  It  was  also  contended,  on  the  part  of  the 
plaintiff,  that,  as  the  oil  was  sold  by  samples,  the  defendant  was 
bound  to  accept  the  oil,  as  it  corresponded  with  the  samples. 

The  learned  Judge  told  the  jury  that  the  statement  in  the  sold 
note  as  to  the  samples  related  to  the  quality  only  of  the  article ;  and 
that  according  to  the  contract  the  defendant  was  entitled  to  have 
rape  oil  delivered  to  him,  unless  the  plaintiff  could  show  a  distinct 
usage  in  the  oil  trade  by  which  the  words  '*  rape  oil  "  are  understood 
to  mean  a  mixture  of  rape  and  hempseed  ofl ;  and  that  the  only 
question  for  them  was,  whether  the  plaintiff  had  proved  such  a 
custom.  The  jury  found  a  verdict  for  the  defendant,  at  the  same 
time  accompanying  their  verdict  with  the  statement  that  they  did 
so  solely  on  the  ground  that  by  the  wording  of  the  contract  the 
plaintiff  was  legally  bound  to  deliver  rape  oil,  and  that  they  con- 
sidered that  the  defendant  well  knew  what  he  was  buying. 

Watson  now  moved  for  a  rule  nisi  for  a  new  trial,  on  the 
r  *193  ]  *ground  of  misdirection  : 

The  jury  ought  to  have  been  told  that  the  plaintiff  had  complied 
with  the  contract  by  delivering  an  article  which  corresponded  with 
the  samples.  The  oil  was  warranted  only  equal  to  samples.  The 
delivery  of  the  samples  was  for  the  purpose  of  avoiding  all  dispute 
as  to  the  thing  itself.    Where  an  article  is  sold  by  sample,  the 
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purchaser  has  an  opportunity  of  judging  of  its  quality,  and  he      Niohol 
therefore  knows  what  he  buys.  Godts. 

(Parke,  £. :  I  told  the  jury  that  the'  oil  must  be  equal  in  quality 
to  the  samples,  and  that  the  plaintiff  agreed  that  it  should  also  be 
foreign  rape  oil. 

Pollock,  C.  £. :  The  plaintiff  is  bound  to  deliver  something  of 
that  description  which  he  contracts  to  deliver. 

Platt,  B.  :  The  plaintiff  would  not  have  fulfilled  the  terms  of 
this  agreement  if  he  had  delivered  whale  oil,  although  the  samples 
had  consisted  of  that  description  of  oil.) 

The  article  here,  although  adulterated,  corresponded  with  the 
samples,  and  the  defendant  knew  what  he  was  purchasing,  and 
consequently  was  not  deceived. 

Pollock,  C.  B.  : 

This  is  an  application  for  a  new  trial,  on  the  ground  of  supposed 
misdirection  by  my  brother  Parkb  ;  and  I  am  of  opinion  that  there 
ought  to  be  no  rule.  The  question  turns  upon  the  meaning  of 
certain  words  in  the  contract,  by  which  the  plaintiff  sold  a  quantity 
of  oil  to  the  defendant ;  and  the  question  is,  whether  the  defendant 
was  bound  to  take  and  pay  for  the  oil  which  the  plaintiff  delivered 
to  him,  and  which  the  latter  refused  to  accept.  The  important 
words  in  the  contract  are  these :  "  foreign  refined  rape  oil,  war- 
ranted only  equal  to  samples."  My  brother  Parke  told  the  jury 
that,  according  to  the  true  construction  of  this  contract,  not  only 
the  article  delivered  must  agree  with  the  samples  in  quality,  which 
was  the  meaning  of  the  words  ''  warranted  only  equal  to  samples," 
but  also  that  the  oil  ought  to  agree  with  the  description  of  it  in  the 
contract  as  to  its  character.  It  was  contended  by  Mr.  Watson  that 
the  expression  *"  warranted  only  equal  to  samples  "  excluded  every  [  *19^  ] 
other  description  of  warranty ;  and,  provided  the  oil  delivered  was 
equal  to  the  samples,  that  was  su£Scient  to  render  the  defendant 
liable  to  take  it  and  pay  for  it,  although,  in  point  of  fact,  it  did  not 
answer  the  description  of  being  foreign  refined  rape  oil.  The  effect 
of  that  argument  is,  to  render  the  words  "  foreign  refined  rape  oil  " 
of  no  avail.  Such  a  proposition  cannot  be  supported.  I  think  the 
direction  was  perfectly  correct ;  for,  as  my  brother  Platt  observed, 
it  could  not  be  contended  that,  if  it  had  turned  out  that  the  oil  was 
whale  oil,  the  contract  would  have  been  performed.    By  the  terms 
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S:m^  L  o?  u.is  &:r.:n£i,  h  ir.^?^  l^e  i^kec.  ^h^i  •ht  plaintiff  agreed  to  delirer 
'/0Lr7»,  for-^I^T.  re£n*d  rap*  ■:•£!.  an!  n-:5  ili:  he  professed  to  sell  any  oil 
Tr.^i^rer.  Mr^  Wr^  ^  :h*rT:  ©:r::<en  i-ed.  ihai,  as  between  the  parties 
i:.'r2Lr^!7€<,  the  skELi  !-r<  Were  oil  ^hich  was  understood  by  them  as 
leii:g  forei^  re£ned  npe  cil :  and  witneGses  were  called  to  show 
tLat  fiaeh  was  the  onderslaniing  between  these  parties.  Bat  the 
contract  most  be  read  according  to  what  is  written  by  the  parties, 
for  it  is  a  well-known  principle  of  law,  that  a  written  contract 
cannot  be  altered  by  parol.  If  A.  and  B.  make  a  ecmtract  in  writing, 
eridence  is  not  admissible  to  show  that  A.  meant  something  different 
from  what  is  stated  in  the  contract  itself,  and  that  B.  at  the  time 
assented  to  it.  If  that  sort  of  evidence  were  i^iniittflil,  every  written 
document  woold  be  at  the  mercy  of  witnesses  that  might  be  called 
to  swear  anything.  My  brother  Pasex  was  quite  correct  in  tolling 
the  jury  that,  if  they  were  satisfied  that  the  plaintiff  had  established 
the  fact,  that,  by  the  gmeral  usage  of  persons  dealing  in  this 
particular  article,  the  oil  in  question  was  denominated  foreign 
refined  rape  oil,  the  plaintiff  would  be  entitled  to  the  verdict.  The 
jury  found  for  the  defendant,  adding,  however,  that  the  defendant 
knew  what  he  was  buying.  The  case  therefore  resembles  that 
which  I  have  already  put,  viz.  that  a  written  contract  cannot  be 
[  *\9h  ]  contradicted  by  evidence  of  the  ^meaning  which  the  parties  allege 
that  they  themselves  attach  to  its  words. 

Platt,  B.  : 

I  am  of  the  same  opinion.  By  the  terms  "  only  equal  to  samples '' 
I  understand  that  the  oil  to  be  delivered  was  to  be  equal  to  the  samples 
in  quality.  But  the  defendant  did  not  refuse  to  accept  the  oil 
tendered  to  him  on  the  ground  that  it  did  not  equal  the  samples, 
but  on  account  of  its  not  being  foreign  refined  rape  oil  at  all.  And 
the  learned  Judge  told  the  jury  that,  if  they  should  think  that 
was  so,  the  defendant  was  not  bound  to  accept  it.  That  direction 
was  perfectly  correct.  If  the  jury  had  found  that  the  article  which 
the  plaintiff  tendered  was  known  in  the  market  under  the  name  and 
description  of  foreign  refined  rape  oil,  the  plaintiff  would  have  been 
entitled  to  succeed ;  but  that  question  was  put  to  the  jury,  and  they 
were  of  opinion  that  it  was  not  known  as  such.  Then  how  could  it 
be  said  that  what  the  plaintiff  tendered  was  what  he  agreed  to  sell  ? 

Martin,  B.,  who  was  not  present  during  the  whole  of  the  case» 
said  that  he  concurred  in  what  had  been  said  by  the  Coubt. 
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Pabke,  B.  :  NicHOL 

r. 

I  am  of  opinion  that  a  sale  by  sample  relates  only  to  the  quality  of       Oodts. 

the  article  sold  by  the  sample.    The  evidence  went  to  show  that  the 

oil  offered  did  not  answer  the  description  of  the  article  sold,  and  the 

jury  so  found.    The  warranty  affects  only  the  quality,  but  not  the 

nature  of  the  article  itself. 

Rule  refused. 


LAKE  V.  PLAXTON  (1).  m4, 

(10  Ex.  196-200;  S.  0.  24  L.  J.  Ex.  52 ;  23  L.  T.  0.  S.  191.)  ^«^3. 

On  the  trial  of  a  question  between  the  lord  of  the  manor  and  a  commoner,  [  ^^^  ] 
as  to  the  right  of  the  former  to  inclose  a  portion  of  the  waste,  leaving  a 
sufficiency  of  common  for  those  having  a  right  of  common  there,  the  waste 
being  part  of  a  Royal  forest :  Held,  that  the  right  of  the  Crown  to  turn 
deer  on  the  waste  did  not  form  an  element  for  the  consideration  of  the  jury 
on  the  question  of  sufficiency  of  common,  in  a  case  where  no  deer  had  been 
turned  on  the  waste  for  upwards  of  twenty  years. 

This  was  an  action  of  trespass  for  breaking  the  plaintiff's  close, 
and  for  throwing  down  a  certain  fence  of  the  plaintiff.  The 
defendant  pleaded  that  he  was  the  owner  of  200  acres  of  land 
in  the  parish  of  Wanstead,  and  that,  as  appurtenant  to  that  land, 
he  had  a  right  of  common  upon  the  wastes  within  the  parish  ;  and 
that  the  close  in  question  had  been  wrongfully  inclosed  by  the 
plaintiff;  and  that  the  defendant  could  not  enjoy  his  right  of 
common  of  pasture ;  and  that,  therefore,  he  had  pulled  down  the 
fence.  The  plaintiff  replied,  that  Lord  Wellesley,  the  lord  of  the 
manor  of  Wanstead,  was  the  owner  of  these  wastes,  and  that  he  had 
approved  and  inclosed  this  space  of  thirty-four  acres,  leaving  suffi- 
cient common  of  pasture  for  the  use  of  the  defendant  and  of  all  the 
parties  having  right  of  common  there ;  and  that  Lord  Wellesley 
had  demised  the  close  in  question  to  the  plaintiff.  The  defendant, 
by  his  rejoinder,  denied  that  there  was  sufficient  common  of  pasture 
left  for  the  purpose  mentioned — Upon  which  issue  was  joined. 

At  the  trial,  before  Gresswell,  J.,  at  the  last  Essex  Summer 
Assizes,  it  appeared  that  Lord  Wellesley,  the  eldest  son  of  Lord 
Momington,  was  the  lord  of  the  manor  of  Wanstead,  and  that  he 
had  inclosed  a  piece  of  the  waste,  to  the  extent  of  thirty-four  acres ; 
that  Wanstead  formed  a  part  of  the  Boyal  Forest  of  Waltham ;  and 
that,  for  the  protection  of  the  deer  belonging  to  the  Crown  during 
the  space  of  a  month  at  that  season  of  the  year  when  deer  breed, 

(1)  Considered  in  0.  A, :  RohtrUm  v.  Hartopp  (1889)  43  Ch.  D.  484,  69  L.  J, 
Cb.  5d3. 
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Lake        the  cattle  were  turned  off  the  waste.    This  time,  which  is  called  the 
plaxton.     "fence  month  "  (i),  was  still  observed,  although  there  was  no  evidence 
that  any  deer  had  been  seen  there  for  upwards  of  twenty  years. 
On  the  part  of  the  defendant  it  was  contended,  that  the  right  of 
[  «i97  ]      the  Grown  to  turn  deer  upon  the  waste  was  an  ^element  for  the 
consideration  of  the  jury  in  determining  the  question  of  the  suffi- 
ciency of  common.     The  learned  Judge,  however,  said,  that  he 
would   treat  the   case  as  independent   of  any  right  which   the 
Crown  had ;   and  left  the  case  to  the  jury  with  that  view.    The 
plaintiff  had  a  verdict. 

James  obtained  a  rule  nisi  for  a  new  trial,  {inter  alia),  on  the 
ground  of  misdirection. 

In  last  Easter  Term  (April  28) 

Sir  F.  Thesiger  and  BoviU(Wille8  with  them)  showed  cause: 

The  lord  of  the  manor  had  the  right  to  approve  if  he  left  sufficient 
of  common  upon  the  rest  of  the  waste.  He  has  such  right  under  the 
Statute  of  Merton,  20  Hen.  UI.  c.  4.  The  right  of  the  Crown  to  turn 
deer  upon  the  forest  was  not  a  question  for  the  consideration  of  the 
jury  in  arriving  at  a  conclusion  as  to  the  determination  of  such  suffi- 
ciency. The  dispute  is  between  the  lord  and  the  commoners,  and  the 
right  of  the  Crown,  being  a  distinct  right,  does  not  affect  the  right 
of  common :  Manwood's  Treatise  on  Forest  Laws,  4th  .edit.  p.  96. 
In  the  same  treatise  it  is  laid  down  (2),  that'' it  appeareth  in  Charta 
de  Foresta,  article  1,  that  where  the  King  hath  afforested  his  own 
woods  or  lands,  the  same  shall  remain  a  forest ;  but  salva  com- 
munia  de  herbagio,  et  aliis  in  eadem  foresta,  illis  qui  prius  earn 
habere  consueverunt.  So  that  by  the  afforestation,  he  doth  not 
abridge  or  prejudice  any  man  to  have  common  who  had  a  right 
before;  but  the  same  is  reserved,  as  it  was  at  common  law;  a 
fortiori,  where  he  afforests  the  woods  and  lands  of  another  man  he 
doth  not  abridge  their  right  to  have  common  in  any  waste  soil  or 
other  place  in  the  forest  where  they  used  to  have  common  before, 
and  with  such  cattle  as  are  commonable  there."  The  existence  of 
such  right  of  the  Crown  does  not  deprive  the  lord  of  the  right  to 
approve,  as  was  suggested  by  the  Court  on  the  motion  for  the  rule. 
If  such  right  of  the  Crown  were  to  be  taken  into  consideration,  the  lord 
would  never  be  able  to  exercise  his  right  to  approve.    There  was  no 

(1)  See     Manwood,     tit,    •*  Fence  (2)  P.  82, 

month." 
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evidence  that  *the  Crown  had  right  of  common  upon  the  waste, 
In  Boulcott  V.  Winmill(l),  it  was  held  by  the  Court  of  King's  Bench,  plaxtok. 
that  there  may  be  a  valid  custom  in  a  manor  within  the  limits  of  an  [  *198  ] 
ancient  forest  belonging  to  the  Crown,  for  the  lord,  with  the  assent 
of  the  homage,  to  grant  parcels  of  the  waste  to  be  held  in  severalty 
by  copy  of  court  roll,  and  inclosed  in  exclusion  of  persons  having 
right  of  common.  Lord  Ellenborouoh,  Ch.  J.,  there  said,  '^  I  see 
no  reason  why  the  waste  may  not  legally  be  granted  out  in  the 
manner  stated  in  the  replication,  although  part  of  the  manor  be 
within  the  Royal  forest  of  Waltham.  The  Crown  may  still  exercise 
the  same  rights  of  forest  over  it  as  before.  Whether  the  deer  be 
excluded  must  depend  upon  the  nature  of  the  inclosures.  If  the 
fences  erected  are  higher  than  are  permitted  by  the  laws  of  the 
forest,  the  forest  oflficers  may  still  interfere  and  break  them  down. 
According  to  the  custom,  the  grant  is  only  to  the  exclusion  and 
abolition  of  rights  of  common,  not  of  the  rights  of  forest.  I  know 
instances  in  Windsor  Forest  in  which  the  Crown  has  made  grants 
in  severalty,  reserving  the  rights  of  forest,  with  an  advanced  rent 
while  these  rights  shall  not  be  exercised.''  This  right  of  the  Crown 
is  analogous  to  that  of  the  right  of  turbary.  And  in  Fawcett  v. 
Strickland  (-2),  it  was  held,  that  the  lord  of  a  manor  may  inclose 
part  of  a  common  against  tenants  having  common  of  pasture, 
notwithstanding  they  have  also  common  of  turbary,  if  he  leave 
sufficient  common  of  pasture.  Willes,  Ch.  J.,  in  delivering  the 
judgment  of  the  Court,  says,  "  Though  a  lord  cannot  by  virtue  of 
the  Statute  of  Merton  inclose  and  approve  against  common  of 
turbary,  and  so  it  is  expressly  laid  down  by  Lord  Coke  in  2  Inst.  87, 
in  his  comment  on  this  statute,  which  we  admit  to  be  good  law,  yet, 
we  are  of  opinion  that  where  there  is  common  of  pasture  and 
common  of  turbary  in  the  same  waste,  the  common  of  turbary  will 
not  hinder  the  lord  from  inclosing  against  the  common  of  pasture, 
for  they  are  two  distinct  rights.  Supposing  one  man  has  common 
of  pasture  and  another  has  common  of  *turbary  in  the  same  waste,  { ♦199  ] 
he  that  has  common  of  pasture  cannot  justify  throwing  down  the 
lord's  inclosure,  provided  there  be  sufficient  common  of  pasture 
left,  because  another  person  has  common  of  turbary  in  the  same 
common.  And  wherever  rights  are  in  their  nature  distinct,  as 
common  of  pasture  and  common  of  turbary  certainly  are,  we  think 
it  will  be  just  the  same,  though  they  happen  to  concur  in  one  and  the 
same  person,  as  they  do  in  the  present  case.  If  it  were  otherwise, 
(1)  2  Camp.  261.  (2)  Willes,  67. 
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Lake  it  would  be  just  the  same  in  common  of  piscary  and  common  of 
Plaxton.  estovers,  for  Lord  Coke  says,  that  the  statute  does  not  extend  to 
either  of  them.  And  yet  it  would  seem  to  be  absurd  to  say,  that 
a  lord  cannot  inclose  against  common  of  pasture,  because  his 
tenants  or  some  other  persons  have  common  of  piscary  or  common 
of  estovers  in  the  same  waste ;  whereas  his  inclosure  may  be  no 
interruption  to  their  enjoyment  of  their  common  of  piscary  or 
estovers ;  nay,  probably,  their  common  of  estovers  may  be  better 
for  such  inclosure.  If,  indeed,  by  such  inclosure,  their  common  of 
piscary  or  their  common  of  estovers  were  affected,  or  they  were 
interrupted  in  the  enjoyment  of  either  of  these  rights,  they  might 
certainly  bring  their  action,  and  the  lord,  (to  be  sure)  in  such  case, 
could  not  justify  such  inclosure  in  prejudice  of  these  rights.  And 
so  may  the  plaintiff,  in  the  present  case,  if  he  be  interrupted  in  the 
enjoyment  of  his  common  of  turbary :  but,  by  his  present  action,  he 
does  not  complain  of  any  such  interruption,  nor  does  he  insist 
upon  any  such  matter  in  his  replication."  The  authority  of  this 
case  was  recognised  and  acted  upon  in  Shakespear  v.  Peppin  (i). 
Although  the  right  of  turbary  would  go  to  diminish  the  pasture, 
yet  the  question  there  is,  whether  sufficient  pasturage  is  left. 
Assuming,  therefore,  that  there  was  evidence  of  the  right  of  the 
Grown  to  turn  deer  on  the  waste,  it  was  not  a  question  for  the  jury 
as  between  the  lord  and  the  commoners.  And,  as  a  matter  of 
calculation,  it  was  properly  excluded,  inasmuch  as  there  was  no 
evidence  of  the  existence  of  any  deer  in  the  place  for  many  years. 

[  ^^  ]  James,  Bramicell,  and  Rodwell  in  support  of  the  rule : 

The  right  of  the  Grown,  of  which  right  there  was  evidence, 
was  improperly  withdrawn  from  the  consideration  of  the  jury,  who 
were  called  upon  to  estimate  the  sufficiency  of  common  left,  after 
deducting  the  amount  of  the  waste  which  the  plaintiff  had  inclosed. 
The  recent  Act,  14  &  15  Yict.  c.  48,  "  An  Act  for  disafforesting  the 
forest  of  Hainault  in  the  county  of  Essex,"  recognises  the  rights  of 
the  Grown  over  this  forest.  The  amount  of  the  pasturage  would  be 
diminished  by  deer  being  fed  in  the  place.  The  plaintiff  is  bound  to 
show  that  he  has  left  sufficiency  of  common  remaining ;  and  the 
defendant  relies  upon  the  right  of  the  Grown,  not  merely  as  such, 
but  as  introducing  an  element  of  uncertainty  which  the  plaintiff  is 
bound  to  clear  up.  If  there  had  been  a  rabbit  warren,  the  jury 
could  not  have  disregarded  such  a  fact  in  their  calculation.  The 
(1)  3  B.  B.  330  (6  T,  B.  741). 
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learned  Judge,  therefore,  improperly  withdrew  this  matter  from  the        lake 

consideration  of  the  jury.  Plaxton. 

Cur.  adv.  vidL 

Pollock,  C.  B.,  now  said: 

In  this  case  the  particular  point  left  for  our  decision,  and  one  on 
which  the  motion  was  founded,  was  that,  in  calculating  whether 
sufficient  common  had  been  left  after  the  inclosure  by  the  lord  of  a 
certain  portion  of  the  common,  no  calculation  had  been  made  with 
reference  to  the  Crown's  right  to  put  deer  to  an  unlimited  extent 
upon  the  common.  My  learned  brother  Grbsswell  directed  the  jury 
to  make  the  calculation,  upon  the  question  of  sufficiency,  without 
reference  to  that  right  of  the  Crown,  or  the  possibility  of  the  Crown 
interfering  and  putting  any  deer  upon  the  common,  it  being  proved 
in  point  of  fact  that  there  had  been  no  deer  there  for  upwards  of 
twenty  years.  We  are  of  opinion  that,  under  these  circumstances, 
the  learned  Judge  was  perfectly  right  in  so  directing  the  jury, 
inasmuch  as  the  right  in  question  ought  not  to  have  been  an 
element  in  the  calculation.  The  rule  for  a  new  trial  will  therefore 
be  discharged.  2j^/^  discharged. 
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GUAEDIANS,   &c.,   of  LEXDEN  and    MUNSTER 

UNION  V.  SOUTHGATE.  ^'H^'- 

(10  Ex.  201—202 ;  S.  C.  23  L.  J.  Ex.  316.)  [  J^Ol  j 

The  defendant  was  sued  in  the  county  court  in  the  double  capacity  as 
executor  of  A.  and  administrator  of  B.  On  the  trial,  the  defendant  objected 
that  the  plaintiffs  ought  to  elect  in  which  capacity  they  proceeded  against 
him ;  and  further,  that  there  was  no  evidence  that  the  attorney,  who 
appeared  in  support  of  the  claim,  had  been  duly  authorised  by  the  plaintiffs, 
who  were  the  guardians  of  the  poor  of  a  parish,  to  bring  the  action.  The 
Judge  overruled  hoth  objections,  and  gave  judgment  against  the  defendant 
generally :  Held,  assuming  the  decision  to  be  incorrect,  that,  as  the  Judge 
acted  within  his  jurisdiction,  such  objections  afforded  no  ground  for  a 
prohibition. 

WooLLETT,  on  the  part  of  the  defendant,  moved  (i)  for  a 
prohibition  directed  to  the  Judge  of  the  county  court  held  at 
Colchester,  to  stay  him  from  further  proceeding  with  the  plaint  in 
this  case.  It  appeared  that  a  plaint  had  been  issued  on  behalf  of 
the  guardians  of  the  poor  for  the  Lexden  and  Munster  Union 
against  the  defendant,  in  which  the  plaintiffs  proceeded  against  the 
defendant  as  administrator  of  John  Ingate  Southgate,  deceased, 
and  as  executor  of  Jane  Southgate  his  widow,  deceased,  for  the 

(1)  June  8. 

84—2 
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Guardians,  sum  of  17/.  1«.  paid  for  the  support  of  the  children  of  the 
hESDEv      deceased.     On  the  trial  evidence  was  tendered  on  behalf  of  the 

SouTHGATE.  defendant,  that  he  was  not  the  execator ;  and  he  called  upon  the 
Judge  to  make  the  plaintiffs  elect  in  which  of  the  two  characters 
they  would  proceed  against  him;  but  this  the  learned  Judge 
refused  to  do.  It  was  further  objected,  that  the  plaintiffs,  as 
guardians  of  the  poor,  were  a  corporate  body,  and  that  the 
appointment  of  the  attorney  must  be  by  resolution  at  a  meeting, 
as  required  by  5  &  6  Vict.  c.  57,  s.  17,  and  that  there  was  no 
such  evidence.  The  Judge  overruled  this  objection  also,  and  the 
plaintiffs  had  judgment.  The  affidavit  in  support  of  the  rule 
stated,  that,  although  the  defendant  was  administrator  of  John  I. 
Southgate,  he  had  not  been  appointed  executor  of  the  widow,  and 
not  done  any  act  to  render  himself  executor  de  son  tort. 

Woollett  in  support  of  the  motion : 

First,  the  Judge  of  the  county  court  had  no  jurisdiction  to  try 
two  separate  and  distinct  claims  under  one  summons ;  and  a 
[  *202  ]  general  judgment  ^having  been  given  against  the  defendant  in 
the  double  capacity  of  administrator  and  executor,  he  is  unable  to 
apportion  the  claim.  Secondly,  until  it  was  shown  that  the  attorney 
acted  by  proper  authority,  as  required  by  the  5  &  6  Vict.  c.  57,  the 
cause  was  not  in  Court,  and  the  Judge  had  no  jurisdiction;  and  the 
proper  course  was  to  strike  it  out  of  the  paper,  as  required  by  the 
79th  section  of  the  9  &  10  Vict.  c.  95. 

(Pollock,  C.  B.:  The  Court  will  consider  whether  a  rule  ought  to 
be  granted.  The  amount  is  so  small,  that  no  rule  will  be  granted, 
unless  it  be  very  clear  that  the  rule  will  be  made  absolute.) 

Cur.  adv.  vult. 
Pollock,  C.  B.,  now  said : 

In  this  case  the  plaint  was  against  the  defendant  in  a  double 
capacity,  and  the  Judge  of  the  county  court  pronounced  judgment 
against  him  generally.  On  the  motion  for  the  rule,  we  were  very 
much  pressed  to  grant  it,  on  the  ground  that  such  decision  was  not 
only  erroneous,  but  that  the  Judge  had  no  jurisdiction.  We  have 
considered  the  question,  and  are  of  opinion  that  there  ought  to  be 
no  rule.  It  may  be,  that  the  decision  was  erroneous ;  but,  even  in 
a  case  where  there  is  not  a  particle  of  evidence  to  support  the 
decision,  still  if  the  county  court  has  jurisdiction,  that  is  no 
ground  for  a  prohibition.      The  County  Court  Act  gives  relief  in 
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certain  cases  upon  application  to  a  superior  Court  before  trial,  and 
by  appeal  after  trial;  but  the  present  case  does  not  fall  under 
either  form  of  relief.  Upon  the  ground,  therefore,  that  the  decision, 
though  perhaps  erroneous,  was  made  with  jurisdiction,  the  rule 
must  be  refused.  Rule  refused. 


(iUARDIANS, 
&C.  OF 

Lexden 
r, 

SOUTHGATE. 


AVANZO  V.  MUDIE. 

(10  Ex.  203—205.) 

The  proprietor  of  a  foreign  print  cannot  claim  copyright  therein  under 
the  International  Copyright  Act,  (7  &  8  Vict.  c.  12),  unless  the  date  of 
publication  and  name  of  the  proprietor  are  engraved  on  the  plate  and 
printed  on  the  print  as  required  by  the  8  Geo.  II.  c.  13. 

The  declaration  stated  that,  after  the  passing  of  the  7  &  8  Yict. 
c.  12,  her  Majesty  duly,  and  according  to  the  statute  in  such 
case  made,  by  Order  in  Council  directed,  that  as  respects  prints 
which  should  after  the  17th  of  January,  1852,  be  first  published 
in  France,  the  authors,  inventors,  engravers,  and  makers  thereof 
respectively,  their  respective  executors,  &c.,  shall  have  the  privilege 
of  copyright  therein,  during  such  period  as  the  authors,  inventors, 
designers,  engravers,  and  makers  of  the  like  works  first  published 
in  the  United  Kingdom  were  then  entitled  to  under  the  statutes 
then  in  force  relating  to  the  copyright  thereof ;  that  the  plaintiff  was, 
at  the  time  of  committing  the  grievance,  &c.,  and  still  is,  the  pro- 
prietor of  a  certain  print,  to  wit,  a  lithograph  called  "  La  Moisson 
Abondante,*'  first  published  in  France  after  the  17th  January, 
1852,  and  was  at  the  time  of  the  committing  of  the  grievances,  &c., 
and  still  is,  entitled  to  the  sole  right  and  liberty  of  printing  and 
reprinting  the  same :  Yet  the  defendant,  after  the  said  first  publica- 
tion of  the  said  print,  and  whilst  the  plaintiff  was  such  proprietor, 
did  unlawfully  publish,  sell,  and  otherwise  dispose  of  copies  of  the 
said  print,  &c.,  without  the  consent  of  the  plaintiff,  so  being  such 
proprietor  thereof,  which  copies,  so  published,  sold,  and  disposed  of 
by  the  defendant,  had  been  engraved,  etched,  worked,  lithographed 
and  copied  from  the  print  of  the  plaintiff,  &c. 

Sixth  plea.  That  the  name  of  ttie  proprietor  thereof  was  not  nor 
is  truly  engraved  upon  the  plate  from  which  the  said  print  was  taken. 

Seventh  plea.  That  the  name  of  the  proprietor  thereof  was  not 
nor  is  truly  printed  on  the  said  print. 

Eighth  plea.  That  the  day  of  the  first  publishing  thereof  was 
not  nor  is  truly  engraved  upon  the  plate  from  which  the  said  print 
was  taken. 


1854. 
June  2H. 

[  203  ] 


[204] 
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AvANzo  Ninth  plea.     That  the  day  of  the  first  publishing  thereof  was 

MuDiR.       ^^^  ^^^  ^s  truly  printed  on  the  said  print. 
Demurrers  and  joinders  therein. 

Hawkins,  in  support  of  the  demurrers  : 

The  question  raised  by  the  demurrers  is,  whether  the  proprietor 
of  a  foreign  print  who  claims  copyright  therein  under  the  Inter- 
national Copyright  Act,  7  &  8  Vict.  c.  12,  is  bound  to  comply  with 
the  provisions  of  the  8  Geo.  II.  c.  18.  By  the  1st  section  of  the 
latter  Act,  the  copyright  in  such  prints  as  are  there  described 
is  vested  in  the  proprietor  **  for  the  term  of  fourteen  years,  to 
commence  from  the  day  of  the  first  publishing  thereof,  which  shall 
be  truly  engraved  with  the  name  of  the  proprietor  on  each  plate, 
and  printed  on  every  such  print  or  prints."  It  is  true,  that  the 
7  &  8  Vict.  c.  12,  recites  the  8  Geo.  II.  c.  18 ;  but  the  particulars 
to  be  observed  in  order  to  obtain  a  copyright  under  the  7  <fe  8  Vict, 
c.  12,  are  prescribed  by  the  6th  section,  which  enacts  that  "as 
regards  prints,  the  title  thereof,  the  name  and  place  of  abode  of 
the  inventor,  designer,  or  engraver  thereof,  the  name  of  the  pro- 
prietor of  the  copyright  therein,  and  the  time  and  place  of  the 
first  publication  thereof  in  the  foreign  country  named  in  the  Order 
in  Council  under  which  the  benefits  of  the  Act  shall  be  claimed, 
shall  be  entered  in  the  said  Register  Book  of  the  said  Company  of 
Stationers  in  London." 

(Martin,  B.  :  The  4th  sect,  of  the  7  &  8  Vict.  c.  12,  expressly 
says,  that  in  case  the  Order  in  Council  shall  apply  to  prints,  "  all 
and  singular  the  enactments  of  the  said  Engraving  Copyright 
Acts  **  shall  apply  to  and  be  in  force  in  respect  of  the  prints 
to  which  such  order  shall  extend,  and  which  shall  have  been 
[  '205  ]  registered  as  thereinafter  provided,  *in  the  same  manner  as  if 
they  had  first  been  published  in  the  United  Kingdom,  except  such 
of  the  enactments  as  shall  be  excepted  in  such  Order.'*) 

That  means  that  the  proprietors  of    foreign    prints   who   have 

registered  them   shall  have  all   the  privileges  of  copyright  and 

remedies    for   infringement    which   are  given   by  tha  Copyright 

Acts.      In   Brooks  v.  Cocft(l),   Littlbdalb,   J.,   says,  "That  the 

words,"  which  shall  be  truly  engraved  on  each  plate,  "are  not 

merely  directory,  but  make  such  engraving  part  of  the  thing  to  be 

protected." 

(1)  42  B.  E.  348  (3  Ad.  &  El.  138). 
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(Parke,  B.  :  It  is  perfectly  clear,  that  the  proprietor  of  a  foreign  avanzo 
print  who  claims  a  copyright  under  the  International  Copyright  mudif. 
Act  must  comply  with  the  provisions  of  the  8  Geo.  II.  c.  13.) 

Henniker  appeared  to  argue  for  the  defendant,  but  was  not 
called  upon. 

Per  Curiam  (i): 

There  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 


MAWSON  V.  13LANE(£).  i8r>4. 

(10  Ex.  20^-216;  S.  C.  23  L.  J.  Ex.  342;  2  W.  R.  588.)  June27. 

The  defendant,  whilst  an  infant,  accepted,  for  the  accommodation  of  the  [  206  ] 
drawer,  a  bill  of  exchange  for  500/.,  which  was  indorsed  to  the  plaintiff. 
When  the  bill  became  due  the  drawer  was  abroad,  and  the  plaintiif  agreed 
with  the  defendant  to  hold  the  bill  on  receiving  interest.  After  the  defen- 
dant came  of  age,  he  wrote  to  the  plaintiff  as  follows :  "  Has  L.  paid  you 
80/.  for  interest  on  the  500/.  bill?  Answer  by  return  of  post.**  Subse- 
quently, the  plaintiff's  brother  called  on  the  defendant,  and  told  him  that 
the  plaintiff  was  uneasy  about  the  bill,  when  the  defendant  replied  that  the 
debt  should  be  paid ;  and  the  plaintiff's  brother,  having  requested  him  to 
write  to  the  plaintiff  to  that  effect,  the  defendant  wrote  the  following 
letter :  **  Your  brother  tells  me  that  you  are  very  uneasy  about  the  500/, 
bill  drawn  by  Mr.  Pottinger  upon  me.  Pray  make  yourself  easy  about  it, 
as  I  will  take  care  that  it  is  paid ;  and  Sir  Henry  comes  to  England  in 
June :  **  Held,  per  Parke,  B.,  and  Alderson,  B.,  tiiat  there  was  no  ratifi- 
cation by  the  defendant  of  the  contract  made  during  infancy  within  the 
meaning  of  the  9  Geo.  IV.  c.  14,  s.  5  (3),  but  a  mere  assurance  that  the 
defendant  would  take  care  that  the  drawer  paid  the  bill,  Pla.tt,  B.,  and 
Martin,  B.,  disaentieutihus. 

Assumpsit  by  indorsee  of  a  bill  of  exchange,  drawn  the  1st  of 
May,  1858,  by  F.  Pottinger  upon  and  accepted  by  the  defendant, 
for  payment  to  the  order  of  F.  Pottinger  of  5001.  three  months 
after  date. 

Plea :  that  at  the  time  of  the  accepting  of  the  said  bill  of  exchange, 
the  defendant  was  an  infant  within  the  age  of  twenty-one  years. 

Replication :  that  the  defendant,  before  the  commencement  of 
this  suit,  attained  the  full  age  of  twenty-one  years,  and  that  the 
defendant,  after  such  full  age,  and  before  the  commencement  of 

(1)  Parks,  B.,  Alderson,  B.,  2  Ch.  421,  63  L.  J.  Ch.  609,  71  L.  T.  77. 
Platt,  B.,  and  Martin,  B.  (3)  Eepealed  by  S.  L.  R.  Act,  1875. 

(2)  Referred  to  by  Chitty,  J.,  in  In  See  now  s.  2  of  the  Infants*  Relief  Act, 
re  Eodson,  Willia^M  t.  Knight  [1894]  1874. 
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MAW80N  this  suit,  duly  and  according  to  law  ratified  and  confirmed  the  said 
Blame.       bill  of  exchange  and  contract,  and  his  liability  thereon. 

The  rejoinder  took  issue  on  the  replication. 

At  the  trial,  before  Parke,  B.,  at  the  Middlesex  sittings  in 
Trinity  Term,  it  appeared  that  the  defendant,  who  was  an  ensign 
in  the  Scots  Fusilier  Guards,  had  accepted  the  bill  in  question  for 
the  accommodation  of  F.  Pottinger,  the  drawer,  and  that  at  the 
time  he  accepted  it  he  was  under  the  age  of  twenty-one  years. 
The  bill  was  indorsed  by  F.  Pottinger  to  one  Lee,  who  had 
procured  the  plaintiff  to  discount  it.  Before  the  bill  became  due 
F.  Pottinger  went  abroad ;  and  the  bill  having  been  dishonoured, 
application  was  made  to  the  defendant  for  payment,  when  the 
plaintiff  agreed  to  hold  it  on  receiving  interest ;  and  in  January, 
[  *207  ]  *1858,  the  defendant  gave  Lee  801.  on  account  of  interest  The 
defendant  came  of  age  on  the  1st  of  February,  1854.  On  the  21st 
of  that  month  the  defendant  wrote  to  the  plaintiff  as  follows : 

**  Guards*  Club,  Pall  Mall,  21st  of  February. 
"  Mr.  Mawson, — Has  Lee  ever  paid  you  SOL  for  interest  on  the 
500Z.  bill  ?    Answer  by  return  of  post.  "Seymour  Blanb." 

On  the  22nd  of  February,  Lee  and  a  brother  of  the  plaintiff 
called  on  the  defendant,  who  was  about  .to  go  abroad  with  his 
regiment,  for  the  purpose  of  obtaining  his  re-execution  of  a  bond 
for  1,OOOZ.,  which,  during  his  minority,  he  had  given  to  the  plaintiff 
jointly  with  F.  Pottinger  and  two  other  persons,  and  also  his 
promise  or  ratification  in  writing  of  the  bill,  in  order  to  his  being 
immediately  arrested.  The  defendant  executed  the  bond  without 
making  any  observation.  The  plaintiff's  brother  then  told  the 
defendant  that  the  plaintiff  was  very  uneasy  about  the  money 
which  the  defendant  owed  on  the  bill,  in  consequence  of  his  being 
ordered  abroad ;  and  the  defendant  having  replied  that  the  debt 
should  be  paid,  the  plaintiff's  brother  requested  the  defendant  to 
write  to  the  plaintiff  to  that  effect,  when  the  defendant  wrote  the 
following  letter : 

'*  Guards'  Club,  25th  of  February. 

"Dear  Sir,— Your  brother  tells  me  that  you  are  very  uneasy 
about  the  5001.  bill  drawn  by  Mr.  Pottinger  upon  me ;  pray  make 
yourself  easy  about  it,  as  I  will  take  care  that  it  is  paid,— and  Sir 
Henry  comes  to  England  in  June.    Yours  faithfully, 

"Seymour  Blanb." 

Upon  the  above  facts  the  defendant's  counsel  submitted  that 
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there  was  no  sufficient  promise  or  ratification  by  the  defendant  of     Mawson 
his  contract  after  full  age.     The  learned  Judge  was  of  that  opinion,       blane. 
and  directed  a  verdict  for  the  defendant,  reserving  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for  him  for  the  amount  of  the 
bill  and  interest. 

Montagu  Cliamhers,  in  the  same  Term,  obtained  a  rule  nisi       [  208  ] 
accordingly ;  against  which 

Echcin  James  and  Hawkins  showed  cause  (June  27) : 

There  was  no  sufficient  ratification  or  promise  by  the  defendant. 
The  letter  of  the  22nd  of  February  is  not  in  terms,  nor  was  it 
meant  to  be,  a  ratification  of  the  defendant's  contract.  It  is  a  mere 
assurance  that  the  defendant  will  do  his  best  to  get  the  bill  paid  on 
the  arrival  of  Sir  Henry  Pottinger  in  England. 

(Platt,  B.  :  It  amounts  to  a  guarantee  of  the  payment.) 

If  it  be  so  treated,  it  is  only  a  conditional  undertaking,  upon  which 
no  action  would  lie  until  after  the  arrival  of  Sir  Henry  Pottinger. 
To  constitute  a  ratification,  there  must  be  an  acknowledgment  of 
some  contract  made  during  infancy,  which  would  have  been  binding 
had  the  party  been  of  full  age,  and  a  consent  that  it  shall  be  binding 
now  he  is  of  full  age. 

(Pabkb,  B.  :  If  the  defendant  had  written,  "  I  will  ratify  the  bill, 
but  I  will  not  pay  it  until  Sir  Henry  Pottinger  returns  to  England," 
the  plaintiff  could  not  have  sued  until  after  his  return. 

Aldbrson,  B.:  The  meaning  of  the  letter  is:  ''Mr.  Pottinger 
made  the  contract,  and  I  will  take  care  that  he  performs  it."  An 
infant  who  signs  a  bill  of  exchange  as  acceptor  is  not  primarily 
liable ;  it  is  the  drawer  of  the  bill  who  is  primarily  liable.) 

In  Richardson's  Dictionary,  the  word  ^'  ratify  "  is  defined  as 
meaning  **  to  affirm  or  confirm." 

Quatn,  in  support  of  the  rule : 

The  defendant,  by  his  letter  of  the  21st  of  February,  recognises 
the  bill  as  a  binding  security,  and  the  letter  of  the  25th  of  February 
amounts  to  a  ratification  of  the  contract.  The  defendant  assigns 
two  reasons  why  the  plaintiff  should  not  be  anxious  about  the  bill : 
first,  because  the  defendant  will  see  it  paid ;  and  secondly,  because 
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MAW80N  Sir  Henry  Pottinger  will  return  to  England  in  June.  According  to 
Blank.  the  plaintiff's  construction,  the  word  **  and  "  must  be  read  as  if  it 
[  *209  ]  were  "  when."  *If  the  words  "  I  will  take  care  that  it  is  paid,"  had 
stood  alone,  there  could  have  been  no  doubt  on  the  subject ;  and 
what  follows  is  a  statement  that  the  plaintiff  has  an  additional 
security  for  the  bill  being  paid.  The  meaning  is  rendered  clear 
by  introducing  after  the  word  "  and,"  the  word  "  besides "  or 
"  moreover." 

(Parkb,  B.  :  The  defendant  does  not  say  that  he  will  pay  the  bill 
himself.  If  he  meant  to  be  liable,  he  would  have  said  that  he 
would  pay  it  in  the  first  instance,  for  he  was  the  acceptor.) 

A  very  slight  acknowledgment  of  the  promise  is  sufficient  to  afford 
an  implication  of  a  new  contract:  Smith's  Lead.  Cas.  878.  In 
Harris  v.  Wall  (i),  the  letters  which  were  held  a  ratification 
amounted  far  less  to  a  consent  that  the  original  promise  should  be 
binding  than  those  in  the  present  case,  since  there  the  intention 
was,  that  the  debt  should  be  paid  out  of  the  money  in  the  hands  of 
a  third  party. 

(Alderson,  B.  :  In  Hmris  v.  Wall,  there  was  no  person  who 
could  be  liable  but  the  defendant ;  here,  another  person  is  primarily 
liable,  and  the  defendant  in  effect  says,  "  I  will  take  care  that  he 
pays  you,  and  you  may  rest  assured  of  being  paid,  as  his  father  will 
soon  return  to  England.") 

The  doctrine  laid  down  in  Harris  v.  WaU  is,  that  "  any  written 
instrument  signed  by  the  party,  which  in  the  case  of  adults  would 
have  amounted  to  the  adoption  of  the  act  of  a  party  acting  as  agent, 
will  in  the  case  of  an  infant  who  has  attained  his  majority  amount 
to  a  ratification."  Then  suppose  this  bill  had  been  accepted  by  an 
agent  on  behalf  of  the  defendant,  being  of  full  age,  could  there  have 
been  any  doubt  but  that  the  letter  would  have  amounted  to  an 
adoption  of  the  agency  ?  If  this  is  a  conditional  promise,  what  is 
the  condition  ?  Does  the  defendant  undertake  to  pay  on  the  arrival 
of  Sir  Henry  Pottinger  in  England,  or  on  his  arrival  in  June,  or  to 
pay  at  all  events  if  Sir  Henry  Pottinger  does  not  ?  How  could  a 
[  *2io  ]  declaration  be  *framed  on  such  a  promise,  supposing  that  Sir 
Henry  Pottinger  arrived  in  July,  or  died  on  the  voyage  ? 

Cwfv  adv.  wit. 
(1)  1  Ex.  122. 
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Parke,  B.,  now  said :  Mawson 

r. 

The  question  in  this  case  was,  whether  a  letter  written  by  the  Blank. 
defendant  after  he  came  of  age  was  a  sufficient  ratification  of  a 
contract  made  by  him  whilst  an  infant.  That  depends  entirely 
on  the  construction  of  the  letter.  (His  Lordship  stated  the  facts, 
and  read  the  letter  of  the  25th  of  February,  1854.)  By  the  statute 
9  Geo.  IV.  c.  14,  there  must  be  either  a  promise  by  the  defendant 
in  writing  after  he  came  of  age,  or  a  ratification  of  the  prior  con- 
tract. The  term  "  ratification  "  has  already  received  an  interpre- 
tation in  the  case  of  Hmris  v.  Wall,  where  it  was  held  to  mean 
such  a  ratification  as  would  make  a  person  liable  as  principal  for 
an  act  done  by  another  in  his  name.  It  seems  to  me  that  the 
meaning  of  "  ratification  "  is  something  different  from  "  promise." 
It  is  an  admission  that  the  party  is  liable  and  bound  to  pay  the 
debt  arising  from  a  contract  which  he  made  when  an  infant. 
Therefore,  in  order  to  bring  this  case  within  the  9  Geo.  IV.  c.  14, 
there  must  be  an  admission  in  writing  by  the  defendant  that  he 
was  liable  to  pay  on  that  contract  which  he  made  when  a  minor, 
that  is,  that  he  was  liable  and  bound  in  pi-msenti  to  pay  the  accept- 
ance. Now,  so  understanding  the  meaning  of  the  term  "  ratifica- 
tion,'' I  was  of  opinion  at  the  trial,  and  am  still  of  the  same 
opinion,  that  this  letter  does  not  amount  to  a  sufficient  acknow- 
ledgment of  the  defendant's  liability  as  acceptor  of  the  bill,  but 
merely  that  he  considered  himself  bound  in  honour  to  pay  it,  with 
an  assurance  that  it  would  be  paid.  The  terms  of  the  letter  are 
"  I  will  take  care  that  it  is  paid,"  not  "  I  will  pay  it,  because  I  am 
liable  as  acceptor."  AH  that  he  means  is,  to  give  an  assurance  that 
some  person  will  pay  it.  It  is  clear  to  whom  he  alludes  as  the 
party  to  pay  it,  *viz.  the  drawer,  and  he  points  to  the  arrival  of  [  *2ii  | 
Sir  Henry  Pottinger  in  England  as  the  source  from  which  the 
money  was  to  be  derived.  There  is  no  admission  that,  as  acceptor 
of  the  bill,  he  is  primarily  liable,  but  a  mere  assurance  that  the 
plaintiff  need  not  be  uneasy  about  it,  since  it  would  certainly 
be  paid. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  I  am  by  no  means  pressed  with  the 
diffieulty  which  Mr.  Qiiain  suggested,  as  to  how  a  declaration  could 
be  framed  if  this  were  a  conditional  promise,  because  I  do  not 
think  it  a  promise  at  all.  The  defendant  did  not  intend,  by  this 
letter,  to-  make  himself  any  more  liable  than  he  was  before.    He 
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Mawson  was  not  liable  before  as  acceptor,  because  when  he  accepted  the  bill 
Blanb.  he  was  an  infant.  The  drawer  of  the  bill,  who  was  abroad,  was 
liable,  and  the  defendant  meant  to  leave  him  so.  I  think  also, 
that  the  defendant  meant  to  consider  himself  bound  in  honour  to 
pay  the  bill  if  the  drawer  did  not.  No  doubt  he  accepted  it  for  the 
sole  benefit  of  the  drawer,  and  he  intended'  to  see  that  the  drawer 
paid  it,  as  bound  in  law  to  do,  and  he  represented  to  the  plaintiff 
that  the  drawer  would  do  so  as  soon  as  his  father  returned  from 
abroad.  All  that  the  letter  meant  is,  I  will  do  my  best  endeavours 
to  get  the  drawer  to  pay  the  bill ;  and  I  state  to  you  further  that  he 
will  be  able  to  do  so  through  the  kindness  of  his  father. 

Platt,  B.  : 

I  entertain  a  different  opinion.  It  seems  to  me  that  this  letter  is 
a  ratification  of  the  defendant's  contract.  The  language  is  certainly 
consistent  with  that  view.  The  defendant  says,  **  I  will  take  care 
that  it  is  paid."  Now  the  defendant  was  the  acceptor,  the  person 
primarily  liable ;  and  when  a  person  who  is  primarily  liable  to  pay 
a  bill  says  ''  I  will  take  care  that  it  is  paid,"  surely  the  meaning  is 
that  he  will  perform  his  contract.  But  even  if  the  defendant  was 
[  *2i2  ]  only  secondarily  liable,  by  reason  of  his  *having  accepted  the  bill 
for  the  accommodation  of  the  drawer,  still  it  seems  to  me  that  this 
letter  is  a  ratification  of  the  contract,  for,  standing  in  the  relation 
of  drawer,  he  undertook  to  see  the  bill  paid.  I  therefore  think 
that  the  rule  ought  to  be  absolute. 

Martin,  B.  : 

My  opinion  also  is  that  the  rule  should  be  absolute.  The  reason 
for  my  judgment  is  the  decision  in  Harris  v.  Wall,  which  was  as  I 
think  a  weaker  case  than  the  present.  Perhaps,  if  I  had  to  decide 
the  point  de  novo,  I  should  not  agree  with  all  that  is  stated  in 
TIairis  v.  Wall,  because  I  cannot  think  that  the  definition  of 
^^  ratification,"  as  there  given,  is  correct.  I  apprehend  a  ratifica- 
tion to  be  a  consent  by  a  person  after  he  becomes  of  full  age  to  be 
liable  for  a  debt  contracted  during  infancy,  expressing,  to  the  effect, 
that  he  is  willing  to  affirm  it  and  treat  it  as  valid.  But  I  adopt 
the  judgment  of  the  Court  in  Ilairis  v.  Wall,  and  as,  in  my 
opinion,  this  is  a  stronger  case  against  the  defendant  than  against 
the  defendant  in  that  case,  I  think  I  ought  to  act  on  that  decided  case. 

The  Court  being  equally  divided  in  opinion  the  rule  dropped. 

RtUe  dropped. 
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(10  Ex.  213-221.)  •^!!!L^^- 

The  3  &  4  Vict.  c.  xcv.,  after  reciting,  that  several  persons  had  formed 
themselves  into  a  Company  or  partnership  for  effecting  assurances  on  lives, 
and  that  difficulties  might  arise  in  recovering  debts  due  to  the  Company, 
since,  by  law,  alt  members  of  the  Company  must  be  named  in  every  action 
or  suit  for  such  purpose,  enacted  that  all  actions  and  suits  against  any 
person  indebted  to  the  Company,  or  upon  any  bonds,  covenants,  bills  of 
exchange,  promissory  notes,  contracts,  or  agreements,  and,  generally,  all 
other  proceedings  whatsoever  at  law  or  in  equity,  by  or  on  behalf  of  the 
Company,  against  any  person  or  persous,  whether  such  person  or  persons 
be  a  proptietor  or  proprietors  of  the  Company  or  not,  shall  be  commenced  in 
the  name  of  the  chairman,  or  of  a  director,  or  the  secretary  of  the  Company 
as  the  nominal  plaintiff :  Held,  that  the  Company  might  sue,  in  the  name  of 
the  nominal  plaintiff,  one  of  its  own  members  for  a  debt  due  to  the  Company. 

[Construction  of  a  private  Act,  now  of  no  general  importance.] 


WATSON  V.  SPRATLEYd).  /*"; 

^  July  7. 

(10  Ex.  222— 2-16;  S.  C.  24  L.  J.  Ex.  53 ;  2  C.  L.  E.  1434  ;  2  W.  R.  627.)  

r  222  1 
By  indenture,  E.  granted  to  Y.,  his  executors,  administrators,  co-adven-         ^        ■' 

turers,  and  assigns,  full  license,  power,  and  authority  to  dig,  work,  mine, 
and  search  for  ore,  minerals,  and  metals  in  and  throughout  certain  limits, 
and  the  same  to  carry  away  and  dispose  of  to  their  own  use,  for  twenty-one 
years.  The  adventure  was  a  Joint-stock  Company,  conducted  on  the  cost- 
book  principle.  P.  was  purser  of  the  mine,  which  was  purchased  with 
money  raised  by  calls  on  the  shareholders.  The  mode  of  transfening 
shares  was  by  a  certificate  of  the  sale,  addressed  by  the  vendor  to  the 
purser  and  countersigned  with  an  acceptance  of  the  shares  by  the  purchaser ; 
on  the  receipt  of  which  certificate,  the  purser  substituted  the  name  of  the 
latter  in  the  cost-book  for  that  of  the  vendor.  Sometimes  the  shai'eholders 
signed  off  their  names  in  the  cost-book ;  in  which  case  they  ceased  to  be 
shareholders,  and  there  was  paid  to  them  the  value  of  their  shares,  estimated 
with  reference  to  the  machinery  and  ore,  but  not  the  mine:  Held,  (per 
Martin,  B.,  and  Platt,  B.),  that  shares  in  this  Company  were  not  an  interest 
in  land  within  the  4th  section  of  the  Statute  of  Frauds ;  (per  Parke,  B.,  and 
Alderson,  B.),  that  it  was  a  question  of  fact  for  the  jury,  whether,  under 
the  above  circumstances,  the  pui*8er  held  the  mine  and  machinery  in  trust  to 
employ  the  machinery  in  working  the  mine  and  making  a  profit  of  it  for  the 
benefit  of  the  co-adventurers,  who  were  to  share  the  profits  only,  in  which 
case  the  shares  might  be  bargained  for  and  transferred  by  parol ;  or  whether 
the  purser  held  the  mine  in  trust  for  himself  and  his  co-adventurers,  present 
and  future,  in  propoiiion  to  their  number  of  shares ;  and,  if  so,  there  was 
a  direct  trust  in  the  realty,  and  consequently  neither  a  bargain  for,  nor  a 
transfer  of,  a  share  in  such  trust  could  be  made  without  a  note  in  writing. 
A  share  in  a  Joint-stock  Mining  Company  is  not  goods,  wares,  or  mer- 
chandise within  the  17th  section  of  the  Statute  of  Frauds  (2). 

The  declaration  stated,  that,  in  consideration  that  the  plaintifi 

would  buy  of  the  defendant  five  shares  in  a  certain  adventure  or 

(1)  Cited,    Webber  v.  Lee  (1882)  9  54  L.  T.  17. 

Q.  B.  D.  315,  317,  51  L.  J.  Q.  B.  485,  (2)  Eepealed  by  the  Sale  of  Goods 

47L.  T.  215;   Watwn  v.  Black  (1885)  Act,  1893.  See  now  s.  4  and  s.  62  (defini- 

16  a  B.  D.  270, 278,  55  L.  J.  Q.  B.  31,  tion  of  ••  goods  ")  of  that  Act.— J.  G.  P. 
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Watsok  Company  for  working  a  certain  mine,  called  the  Boscean  mine,  at  a 
Spratlet.  certain  price,  to  wit,  the  price  of  25L  for  each  of  the  said  shares, 
the  defendant  agreed  and  promised  with  and  to  the  plaintiff  to  sell 
the  said  shares  to  the  plaintiff  at  and  for  the  price  aforesaid,  and  to 
deliver  the  said  shares  to  the  plaintiff  within  a  reasonable  time  in 
that  behalf ;  and,  although  the  plaintiff  has  always  been  ready  and 
willing  to  accept  the  said  shares  from  the  defendant,  and  to  pay 
for  the  same  at  the  price  aforesaid,  and  a  reasonable  time  for  the 
delivery  of  the  said  shares  had  elapsed  before  the  commencement 
of  this  suit,  yet  the  defendant  has  not  delivered  the  said  shares,  or 
any  or  either  of  them,  to  the  plaintiff,  but  hath  wholly  refused  so 
to  do. 
Plea :  non  assumpsit. — Upon  which  issue  was  joined. 
At  the  trial,  before  Martin,  B.,  at  the  London  sittings  after  last 
Michaelmas  Term,  the  case  on  the  part  of  the  plaintiff  was,  that  the 
defendant  had  agreed  to  sell  him  five  shares  in  a  Company  for 
working  a  mine  called  the  Boscean  mine,  at  2BL  a  share.  The 
plaintiff  made  a  memorandum  of  the  sale  in  his  pocket  book,  but 

[  ♦223  ]  there  was  no  note  in  *writing  signed  by  the  defendant.  The 
defendant  having  failed  to  deliver  the  shares,  the  plaintiff  was 
obliged  to  purchase  others  at  an  increased  price.  The  Boscean 
mine  was  in  Cornwall,  and  was  conducted  on  ''The  Cost  Book 
principle."  The  defendant  denied  that  any  such  contract  was  made. 
He  also  called  as  a  witness  Samuel  York,  the  purser  of  the  mine, 
who  produced  two  indentures,  both  dated  the  2nd  of  November, 
1850.  One  of  these  indentures  was  between  C.  Ellis  of  the  one 
part,  and  S.  York  of  the  other  part ;  and  after  reciting  that  C.  Ellis 
was  seised  of  one  part  in  twelve  parts  of  and  in  all  mines,  metals, 
and  minerals  within  or  under  the  tenement  and  premises  called 
Higher  Boscean,  it  witnessed  that,  in  consideration  of  the  pay- 
ments, &c.,  thereinafter  mentioned,  C.  Ellis  "doth  hereby  grant 
and  sell  unto  the  said  S.  York,  his  executors,  administrators, 
co-adventurers,  and  assigns,  full  license,  power,  and  authority  to 
dig,  work,  mine,  and  search  for  tin  and  tin  ore,  copper  and  copper 
ore,  lead  and  lead  ore,  and  all  other  ores,  minerals,  and  metals  what- 
soever in  and  throughout  all  that  tenement,  farm,  and  premises, 
situate  &c.,  called  Higher  Boscean  (describing  it) ;  and  all  tin  and 
tin  ore,  copper  and  copper  ore,  lead  and  lead  ore,  and  all  other  ores, 
minerals,  and  metals  which  shall  be  found  within  the  said  limits, 
to  raise  and  bring  to  grass,  spall,  thump,  dress,  cleanse,  make 
merchantable  and  fit  for  sale;  and  subject  to  the  reservations, 
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covenants,  conditions,  and  agreements  hereinafter  contained  and  to  Watsok 
the  right  of  persons  lawfully  claiming  Eoyal  mines,  to  carry  away  spratley. 
and  dispose  of  the  same  to  his  and  their  own  use,"  &c. ;  Habendum^ 
**  unto  the  said  S.  York,  his  executors,  administrators,  co-adventurers 
and  assigns,  from  the  date  hereof,  for  the  full  term  of  twenty-one 
years,"  subject  to  certain  rents.  The  other  indenture,  which  was 
between  several  persons  of  the  first  part,  and  S.  York  of  the  second 
part,  after  reciting  that  the  parties  of  the  first  part  were  seised  of 
the  remaining  eleven-twelfth  parts  of  and  in  the  underground 
profits  and  produce  of  the  tenement,  farm,  and  premises  ^called  [  *224  ] 
Higher  Boscean,  witnessed,  that  the  several  parties  thereto  of  the 
first  part,  for  the  considerations  therein  mentioned,  did  grant  and 
sell  unto  the  said  S.  York,  his  executors,  administrators,  co-adven- 
turers, and  assigns,  full  license,  power,  and  authority  to  dig,  work, 
mine,  and  search  for  tin  and  tin  ore,  copper  and  copper  ore,  lead  and 
lead  ore,  and  all  other  ores,  minerals,  and  metals  whatsoever  in  and 
throughout  all  the  eleven-twelfth  parts  of  and  in  all  the  tenement, 
farm,  and  premises  called  Higher  Boscean,  on  the  same  terms  and 
subject  to  the  same  covenants  as  in  the  other  deed. 

The  cost  book  of  the  Boscean  mine  was  given  in  evidence,  and 
the  following  extracts  read : 

"  At  a  meeting  of  adventurers  in  the  new  concern  of  '  Wheal 
Boscean '  held  at  the  account  house  on  Tuesday  the  4th  of  June, 
1850,  pursuant  to  notice. 

"  It  was  resolved — 

"  That  the  bargain  made  by  Mr.  York  for  the  purchase  of  the 
mine  and  materials,  at  the  sum  of  thirteen  hundred  and  sixty 
pounds,  less  the  value  of  such  as  have  been  sold,  be  approved  and 
confirmed. 

'^  That  Captain  John  Garthew  be  appointed  to  look  into  what  may 
be  wanting,  and  give  in  a  valuation  of  the  same  accordingly.  That 
he  be  also  appointed  to  give  such  directions,  employ  such  persons, 
and  order  such  materials  as  he  may  think  necessary  for  getting  the 
large  engine  and  the  flat  rods  in  working  order,  also  the  proposed 
new  engine  shaft  and  the  Goldings'  shaft. 

''That  another  meeting  of  adventurers  be  held  at  the  account 
house  on  an  early  day,  of  which  due  notice  is  to  be  given. 

"  That  Mr.  Samuel  York,  of  Penzance,  be  appointed  the  purser, 
and  that  he  procure  immediately  a  cost  book  into  which  the  present 
minutes  shall  be  copied,  and  that  he  also  order  new  setts  from  the 
Lords. 
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Watsok 

V. 

Spratley. 
[  225] 


[  *226  ] 


"  Eesolved  also, 

"  That  a  call  be  made  immediately  of  ten  poonds  per  120th  share. 

(Then  followed  a  list  of  shareholders  present.) 


FifiST  Call  made  of  £10  per  Shake. 


Paid 

Cr.  in  Ac. 

Paid  40^.- 

Paid 

Paid 


Mr.  Samuel  York    • 
„    Thomas  Coulson 
,,    Richard  Langon 
,,    James  Ackerman 
„    William  Parry  - 


13/120 

12/ 
8/ 
8/ 
6/ 


130 

120 

80 

80 

60 


0 
0 
0 
0 
0 


(Then  followed  the  names  of  other  persons  holding  shares,  in  various 
proportions,  making  in  all  thirty -three  adventurers.) 


'*  16th  April,  1851.  At  a  meeting  of  adventurers  held  as  above, 
pursuant  to  notice,  the  foregoing  accounts  for  four  months  to  the 
end  of  January,  showing  a.  balance  against  the  adventurers  of  five 
hundred  pounds,  were  seen,  examined,  and  approved. 

"  And  it  was  resolved, 

''  That  a  call  should  be  made  on  the  adventurers  of  six  hundred 
pounds  or  five  pounds  per  each  120th  share. 

''  And  that  in  future  the  mine  be  divided  into  240th8  instead  of 
120ths  as  heretofore.  The  purser  having  secured  the  adjoining 
sett  of  Lord  Falmouth,  that  the  same  be  approved,  and  that  the 
agents  be  instructed  to  immediately  commence  operations  for  the 
effectual  working  of  the  same. 

"  (Signed  by  the  shareholders  present.)" 

The  form  of  transfer  of  shares,  which  was  also  given  in  evidence, 
was  as  follows : 

''  To  Mr.  Samuel  York,  purser  of  Boscean  mine,  in  the  parish  of 
Saint  Just,  in  the  county  of  Cornwall. 

'*  I,  Peregrine  Joyce,  of  &c.,  do  hereby  certify,  that  I  have  this 
day  sold  unto  John  Beall,  of  Sec.,  four  two  hundred  and  ^fortieth 
parts  or  shares  of  and  in  a  certain  mine  or  adventure  called 
Boscean,  situate  &c.,  together  with  the  like  shares  or  proportions  of 
and  in  all  the  engines  and  tools,  tackle,  materials,  ores,  halvans, 
monies,  and  all  other  appurtenances  thereunto  belonging,  together 
with  all  dividends  and  advantages  to  be  derived  therefrom.  And 
this  is  your  authority  for  transferring  the  said  parts  or  shares  into 
his  name  in  the  usual  way.  As  witness  my  hand  this  1st  day  of 
August,  1852.  Pebbgbine  Joyce." 

"  Thomas  Portbr,  Witness." 
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"  I,  the  above-named  John  Beall,  do  hereby  accept  the  said  parts      Watson 
or  shares,  subject  to  the  same  terms  and  conditions,  rales,  and     bpratley. 
regulations,  as  the  said  Peregrine  Joyce  held  the  same. 

"John  Bbalb." 

"  William  Hughes,  Witness." 

Under  the  authority  of  such  a  transfer,  the  purser  substituted  the 
name  of  the  vendee  for  that  of  the  vendor  in  the  cost  book. 

Mr.  York,  in  his  examination,  also  stated,  that  sometimes  the 
shareholders  signed  off  their  shares  in  the  cost  book ;  and  that 
when  they  did  so,  they  were  considered  out  of  the  Company  or 
partnership,  and  there  vras  paid  to  them  the  value  of  their  shares. 
That,  to  estimate  this  value,  there  was  taken  into  consideration  the 
steam  engines,  the  tools  and  materials,  and  the  ore  which  had  been 
brought  to  the  surface,  but  not  the  mine  itself ;  and  that  under 
such  circumstances  the  mine  with  the  minerals  in  it  was  considered 
of  no  value. 

Upon  the  above  evidence,  it  was  submitted  on  behalf  of  the 
defendant,  that  this  was  either  a  contract  for  the  sale  of  an  interest 
in  land  within  the  4th  section  of  the  Statute  of  Frauds,  29  Car.  II. 
c.  8;  or  that  it  was  a  contract  for  the  sale  of  goods,  wares,  or 
merchandizes  within  the  17th  section  of  that  statute.  The  learned 
Judge  overruled  the  objection,  proposing  to  reserve  leave  to  the 
defendant  to  move  to  enter  a  nonsuit ;  but  that  being  objected  to 
by  the  plaintiff's  *counsel,  a  verdict  was  found  for  the  plaintiff,  with  [  *227  ] 
502.  damages. 

Crowder  in  the  following  Term  obtained  a  rule  nisi  to  set  aside 
the  verdict,  and  for  a  new  trial  on  the  ground  of  misdirection  (l) ; 
against  which 

Montagu  Chambers  and  Hawkins  showed  cause  in  last  Easter 
Term,  (April  29  and  May  2)  : 

First,  this  was  not  a  contract  for  the  sale  of  an  interest  in  land 
within  the  4th  section  of  the  Statute  of  Frauds,  29  Car.  II.  c.  3. 
The  indentures  of  the  2nd  November,  1850,  merely  granted  to  the 
purser  and  his  co-adventurers  a  license  to  dig  and  search  for  ore 
and  carry  away  the  same.  The  case  resembles  that  of  Doe  d.  Hanley 
v.  Wood  (2).  *  *  The  term  "  purchase  of  the  mine  "  in  the  [  228  ] 
resolution  of  the  4th  June,  1850,  as  explained  by  the  evidence  of 

(1)  The  rule  was  also  obtained  on  of  damages;  but  that  point  was  aban- 

the  ground y  that  the  learned  Judge  had  doned. 
misdirected  the  jury  as  to  the  measure         (2)  21  B.  B.  469  (2  B.  &  Aid.  724). 
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Watson  the  purser,  means  the  purchase  of  the  machinery  and  apparatus 
Bpratlet.  ^or  working  the  mine  and  not  the  soil  itself.  The  resolution  of  the 
16th  April,  1851,  shows  that  this  is  a  mere  trading  partnership,  in 
which  the  shareholders  have  no  interest  in  the  mine  itself,  but  only 
a  right  to  participate  in  the  profits  of  the  adventure.  Vice  v.  Lcuiy 
Anson  (1)  is  an  express  authority  that  the  certificate  of  transfer 
does  not  pass  any  interest  in  the  land.  There  the  defendant  had 
paid  money  for  shares  in  a  similar  mine,  and  had  received  a 
certificate  that  she  was  a  proprietor  of  those  shares,  and  she  had 
acknowledged  that  she  was  a  shareholder,  but  no  assignment  of 
any  interest  in  the  mine  had  been  made  to  her,  and  it  was  held 
that  she  was  not  liable  for  goods  supplied  for  the  purpose  of 
working  the  mine. 

(Aldbrson,  B.,  referred  to  Bligh  v.  Brent  (2).) 

In  Jefferys  v.  Smith  (8)  a  receiver  was  appointed  of  mines  in  which 
several  persons  were  interested,  on  the  ground  that  the  concern, 
from  the  nature  of  the  subject,  was  a  species  of  trade,  and  not  a 
mere  tenancy  in  common  in  land.  Gases  to  the  same  effect  are 
collected  in Fererfay  V.  Wightuick  (4).  The  purchaser  of  shares  in 
a  Mining  Company  is  not  entitled  to  a  regular  abstract  of  title  to 
the  mines  themselves  as  if  he  were  purchasing  a  share  in  the 
land  in  which  they  are  worked ;  but  only  to  such  evidence  of  the 
constitution  of  the  Company  and  of  the  nature  of  the  title  under 
which  the  mines  are  worked,  as  will  show  that  the  subject-matter 
of  the  purchase  is  what  it  professes  to  be,  and  that  the  proposed 
form  of  transfer  will  give  him  a  valid  title  to  the  shares :  Curling  v. 
Flight  (5).  The  defendant  relies  on  the  case  of  Boyce  v.  Greene  (e), 
[  ^229  ]  but  there  the  Company  were  possessed  *of  the  land  itself,  and  under 
their  private  Act  of  Parliament  a  purchaser  of  shares  acquired  an 
interest  in  the  land. 

Secondly ;  this  was  not  a  contract  for  the  sale  of  goods,  wares,  or 
merchandizes,  within  the  17th  section  of  the  Statute  of  Frauds. 
Shares  in  a  Joint-stock  Banking  Company  are  not  within  that  enact- 
ment :  Humble  v.  Mitchell  (7) ;  neither  are  shares  in  a  Railway 
Company:  Duncuft  v.  Albi'echt(8);  and  there  is  no  distinction  in 
principle  between  those  cases  and  this.    In  Duncuft  v.  AWrecht, 

(1)  7B.  &C.  409.  (o)  2  Ph.  613. 

(2)  47  B.  R.  420  (2  Y.  &  C.  268).  (6)  Batty'e  Ir.  Rep.  608. 

(3)  21  B.  R.  175  (1  J.  &  W.  298).  (7)  52  B.  B.  318  (11  Ad.  &  El.  205). 

(4)  32  B.  R.  136  (1  Bu88,  &  Uj.  45),  (8)  56  R,  R.  46  (12  Sim. 
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Sir  L.  Shadwbll,  V.-C,  considered  the  true  test  to  be,  whether  the      Watson 
subject-matter  of  sale  is  capable  of  part  delivery.  (They  also  referred     spratlby, 
to  HihhUwhite  v.  IWMonne  (l).) 

Montague  Smith  and  Garth  in  support  of  the  rule  : 

This  was  a  contract  for  the  sale  of  an  interest  in  land  within 
the  4th  section  of  the  Statute  of  Frauds.  Whether  the  interest  be 
corporeal  or  incorporeal,  legal  or  equitable,  it  is  equally  within  the 
statute.  Here  there  is  a  grant  of  an  incorporeal  hereditament  to 
York,  as  a  trustee  for  himself  and  his  co-adventurers.  Doe  d. 
Hartley  v.  Wood  (2)  only  decided  that  where  there  has  been  a  grant 
of  a  license  to  dig  for  minerals,  the  grantee  cannot  maintain  eject- 
ment before  entry.  The  effect  of  that  case  was  discussed  in  Muskett 
V.  HUl  (3),  where  a  similar  instrument  was  held  to  operate,  not 
merely  as  a  license  but  as  a  grant  also,  and  to  pass  an  interest 
which  was  capable  of  being  assigned.  The  right  to  search  for 
minerals  constitutes  an  hereditament  in  respect  of  which  use  and 
occupation  may  be  maintained :  Jones  v.  Reynolds  (4).  It  is  a  well- 
established  principle,  that,  where  a  person  purchases  an  estate  with 
the  money  of  another,  there  is  a  resulting  trust  in  favour  of  the 
latter:  Sug.  Vend,  and  Pur.,  p.  908,  11th  edit.;  Story's  Equity 
Jurisprudence,  vol.  ii.,  p.  684,  s.  1201.  The  resolution  of  the  4th 
*of  June,  1860,  shows  that  the  mine  was  purchased  with  the  money  [  *230  j 
of  the  adventurers.  Then  each  adventurer  had  an  equitable  interest 
in  the  realty,  which  was  capable  of  being  transferred ;  and  the  mere 
payment  of  the  purchase  money,  without  any  conveyance,  would 
operate  as  a  transfer  of  it :  1  Saund.  on  Uses,  p.  877,  6th  edit.  In 
Bainbridge  on  Mines,  p.  76,  it  is  siaid,  '*  There  can  be  no  doubt 
that  mines  and  minerals,  whether  forming  a  distinct  possession  or 
inheritance  or  not,  are  within  the  provisions  of  this  statute.  In 
either  case  they  form  part  of  the  land  itself."  Again,  at  p.  81,  the 
same  author,  after  stating  that  "  a  license  or  liberty  to  work  mines 
is  very  usual  in  mining  countries,"  says,  ''It  is  submitted  that 
licenses  of  this  description  are  directly  within  the  meaning  of  the 
statute,  and  that  this  opinion  rests  upon  reasons  very  different 
from  those  applicable  to  some  of  the  cases  which  have  been  decided 
upon  the  subject  of  licenses  generally.**  Boyce  v.  Greene  (5)  is  an 
authority  in  point.  There  it  was  decided  that  a  sale  of  shares  in 
the  Mining  Company  of  Ireland,  who  were  possessed  of  mines  and 

(1)  65  B.  K.  578  (6  M.  &  W.  200).      (4)  43  E.  B.  490  (4  Ad.  &  El.  805). 

(2)  21  B.  B.  469  (2  B.  &  Aid.  724).     (5)  Batty's.Ir.  Bep.  608. 


(3)  50  B.  E.  832  (5  Bing.  N.  C,  694). 
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Watson  other  real  property,  and  which  shares  were  made  transferable  by  a 
spRATLBY.  pi^ivate  Act  of  Parliament,  is  a  sale  of  an  interest  in  lands  within 
the  Statute  of  Frauds.  Bushe,  Ch.  J.,  in  delivering  judgment  says, 
*^  The  nature  of  mining  implies,  at  least,  a  right  to  open  the  ground, 
and  keep  it  open,  and  such  right  to  the  land  for  a  limited  time  and 
purpose,  as  induced  the  Court,  in  Crosby  v.  Wadsworth  (l),  to  hold 
a  contract  for  the  sale  of  a  growing  crop  to  be  within  the  statute." 
The  argument,  that  each  shareholder  in  a  mine  of  this  description 
has  only  an  interest  in  the  profits,  would  have  applied  equally  to  that 
case.     Baxter  v.  Brown  (2)  is  also  an  authority  in  point.     ♦     ♦    * 

[231  ]  (Martin,  B.  :    In  Colt  v.  NetterviU  (a),  the  question  was,  whether 

an  agreement  for  the  sale  of  certain  stock  was  within  the  Statute  of 
Frauds,  and  Lord  Kino,  C,  refused  to  decide  the  point  on  demurrer; 
because,  in  Pickering  v.  Appleby  (4),  the  same  question  was  before 
all  the  Judges  of  England,  who  were  equally  divided.) 

No  doubt  a  court  of  equity,  in  adjudicating  on  the  rights  of  the 
shareholders  inter  se,  would  treat  the  real  estate  as  personalty,  and 
consider  the  lease  of  the  mine  as  the  mere  substratum  of  an  adven- 
ture, in  the  profits  of  which  the  shareholders  were  concerned: 
Jackson  v.  Jackson  {5).  But  the  mode  in  which  a  court  of  equity 
would  deal  with  the  property  cannot  change  its  nature  with  reference 
to  the  Statute  of  Frauds.  Although  the  real  estate  of  a  partnership 
is,  in  equity,  personal  estate,  the  share  of  a  deceased  partner  is  not 
personalty  as  respects  probate  duty :  Custance  v.  Bradshaice  (6). 
[They  also  referred  to  Bligh  v.  Brent  (7),  Bradley  v.  Holdsworth{s)y 
Humble  v.  Mitchell  {9),  Vice  v.  Lady  Anscm  (lO),  and  Curling  v. 
Flight  (u).'] 
[  232  (They  admitted,  that  the  second  objection  could  not  be  supported.) 

Cur.  adv.  ridt. 

The  learned  Judges,  having  diflFered  in  opinion,  now  delivered 
their  judgments  seriatim. 

Martin,  B.  : 

This  was  an  action  tried  before  me,  at  the  sittings  at  Guildhall 

(1)  8  E.  B.  566  (6  East,  602).  (7)  47  E.  R.  420  (2  Y.  &  C.  268).? 

(2)  66  B.  B.  706  (7  Man.  &  G.  198),  (8)  49  R.  R  670  (3  M.  &  W.  422). 

(3)  2  P.  Wins.  303.  (9)  52  R.  B.  318  (11  Ad.  &  El.  20o). 

(4)  Com.  354.  (10)  7  B.  &  C.  409. 

(5)  53  R.  R.  13  (9  Vefl.  597).  (11)  78  R.  B.  218  (2  Ph.  613), 

(6)  4  Hare,  315. 
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after  last  Michaelmas  Term,  when  a  verdict  was  found  for  the  plaintiff  watson 
with  501.  damages.  Tlie  action  was  for  the  non-delivery  of  five  spbatlet. 
Boscean  mining  shares :  the  plea  was  iwji  assumpsit  The  Boscean 
mine  was  in  Cornwall,  and  was  conducted  upon  what  is  called  '*  The 
Cost  Book  principle/'  and  the  only  disputed  question  of  fact  at  the 
trial  was,  whether  a  parol  contract  for  the  absolute  delivery  of  the 
five  shares  was  really  made.  The  jury  found  a  verdict  for  the 
plaintiff.  The  defendant,  however,  called  a  Mr.  York  as  a  witness, 
who  produced  two  grants  to  himself,  both  dated  the  2nd  November, 
1850,  whereby  there  was  granted  to  him,  his  executors,  adminis- 
trators, co-adventurers,  and  assigns,  full  license,  power,  and  autho- 
rity to  dig,  work,  mine,  and  search  for  tin  aiid  tin  ore,  copper  and 
copper  ore,  lead  and  lead  ore,  and  all  other  ores,  minerals,  and 
metals  whatsoever,  in  and  throughout  certain  limits  therein  men- 
tioned, and  all  such  ores,  minerals,  and  metals  to  carry  away 
and  dispose  of  to  his  and  their  use,  for  the  term  of  twenty-one 
years,  subject  to  certain  reservations  to  the  grantors. 

Mr.  York  also  produced  the  cost  book  of  the  Boscean  mine.  The 
first  entry  set  out  the  names  of  the  owners  of  the  shares,  wliich,  in 
the  first  instance,  were  120,  and  the  respective  number  held  by  each 
shareholder.  Mr.  York  held  thirteen  120ths,  Mr.  Coulson  twelve 
120ths,  and  various  *other  persons  the  remainder,  in  different  pro-  [  *2r,\  i 
portions.  The  entry  then  declared  that  the  purchase  or  take  by 
Mr.  York  of  the  above  grants  was  approved  of  and  confirmed.  That 
a  Mr.  Carthrew  should  be  appointed  to  look  into  what  might  be 
wanting  and  give  in  a  valuation  of  the  same,  &c.  That  Mr.  York 
should  be  appointed  purser,  and  that  a  call  of  10/.  per  120th  share 
be  made. 

Another  entry  was  also  read  in  evidence,  which  declared  another 
call  of  5/.  in  respect  of  each  120th  share,  and  that  in  future  the 
mine  should  be  divided  into  240  shares,  and  not  120  as  before. 
Mr.  York  also  produced  the  form  of  a  certificate  of  the  sale  of  a 
share  in  the  mine;  upon  the  authority  of  which  the  captain  or 
purser  of  the  mine  substituted  the  name  of  the  vendee  in  lieu  of 
that  of  the  vendor  in  the  cost  book.  The  form  was  as  follows: 
(His  Lordship  read  the  form  and  proceeded :)  Mr.  York  in  his 
examination  also  stated,  that  sometimes  the  shareholders  signed  off 
their  shares  in  the  cost  book,  and  that  when  they  did  so,  they  were 
considered  out  of  the  Com2)any  or  partnership,  and  there  was  paid 
to  them  the  value  of  their  shares.  That,  to  estimate  this  value, 
there  was  taken  into  consideration  the  steam  engines,  the  tools  and 
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Watson      materials,  and  the  ore  whict  had  been  brought  to  the  surface,  but 
Spratlet.    not  the  mine  itself ;  and  that,  under  such  circumstances,  the  mine 
with  the  minerals  in  it  was  considered  of  no  value. 

It  was  not  proved,  that  the  defendant  had  any  share  in  the  mine, 
or  any  interest  in  it,  or  that  he  was  authorised  to  sell  the  shares  by 
any  one  who  had ;  and  the  transaction,  no  doubt,  really  was  a  mere 
speculative  sale  of,  or  rather  a  contract  to  procure,  shares  in  the 
mine,  and  which,  if  no  dispute  had  arisen  between  the  parties,  would 
probably  have  been  settled  by  a  payment  of  the  difference  between 
the  contract  price  and  the  market  price  of  the  shares  on  the  selling 
day  in  the  mining  share  market. 
[  231  J  Upon  this  evidence,  it  was  submitted  by  the  present  Mr.  Justice 

Growdeb,  who  was  counsel  for  the  defendant  at  the  trial,  that  the 
case  fell  within  the  4th  section  of  the  Statute  of  Frauds,  as  a  con- 
tract for  the  sale  of  an  interest  in  land,  or  the  17th  section,  as  a  sale 
of  goods  ;  and  the  contract  being  by  parol,  the  plaintiff  ought  to  be 
nonsuited.  I  overruled  the  objection,  offering  the  learned  counsel 
leave  to  move  to  enter  a  nonsuit,  but  the  counsel  for  the  plaintiff 
refused  to  concur.  A  rule  was  granted  for  that  alleged  misdirection, 
and  also  as  to  a  supposed  misdirection  as  to  the  point  of  damages. 
It  was  not  intimated  by  counsel  on  either  side,  that  there  was  any 
question  for  the  jury  as  to  the  point  upon  the  Statute  of  Frauds. 
The  question  as  to  the  existence  of  a  contract  was  the  subject  of  the 
most  direct  contradictory  evidence,  by  both  the  plaintiff  and  the 
defendant,  and  the  case  was  summed  up  at  considerable  length ;  but 
it  was  never  intimated  or  suggested  by  counsel,  either  at  the  trial 
or  on  the  Argument  on  the  rule,  that  there  was  any  question  for  the 
jury  with  respect  to  the  Statute  of  Frauds. 

Cause  was  shown  against  this  rule  during  the  last  Term,  and 
Mr.  M.  Sviith  and  Mr.  Garth  then  appeared  as  counsel  for  the 
defendant.  Mr.  Smith  abandoned  the  point  as  to  the  damages,  and 
also  stated,  that,  after  the  decisions  as  to  the  17th  section  of  the 
Statute  of  Frauds,  he  could  not  sustain  the  objection  as  founded 
upon  it ;  but  he  and  Mr.  Garth  insisted,  and  argued  with  great 
ability,  that  the  contract  for  the  sale  of  a  share  in  a  mine,  con- 
ducted according  to  the  cost  book  principle  in  Cornwall,  was  a  sale 
of  an  interest  in  land  within  the  4th  section,  and  must  be  in  writing, 
otherwise  it  was  void. 

The  question  is  a  very  important  one.  Bargains  for  the  sale  of 
mining  shares  are  very  numerous  every  day  in  the  mining  shaie 
market ;  and  it  was  stated  by  the  witnesses  at  the  trial,  that  it  was 
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not  the  practice  to  make  written  contracts  in  respect  of  them ;  but      Watson 
that  generally  each  party  made  a  memorandum  of  the  sale  in  his     spsatlet. 
own  book,  in  the  ^same  manner  as  is  made  by  brokers  or  jobbers       [  *235  ] 
on  the  Stock  Exchange.     These  entries  would  not  satisfy  the  4th 
section  of  the  Statute  of  Frauds  ;  and,  if  the  argument  on  behalf  of 
the  defendant  be  well  founded,  the  consequence  will  be,  that  parties 
dealing  in  this  description  of  property  will  be  obliged  to  alter  their 
course  of  business,  which,  for  a  time  at  least,  would  be  attended 
with  inconvenience. 

The  partnership  in  mines,  conducted  according  to  the  cost  book 
principle,  we  believe  to  be  pretty  generally  that  which  it  appeared 
to  be  in  the  present  instance.  The  legal  right  to  the  minerals,  or 
the  right  to  search  for  and  get  them  within  some  given  limit,  is 
vested  in  some  individual  member  or  members  of  the  partnership. 
The  legal  right  in  the  present  case  was  vested  in  Mr.  York,  and  it 
was  an  incorporeal  hereditament,  which  could  only  be  created  or 
transferred  by  deed:  Doe  v.  Wood  {l\  Muskett  v.  Hill {2).  The 
interest  in  the  partnership  is  divided  into  a  fixed  number  of  shares, 
which  are  taken  by  the  different  members  of  the  partnership,  who 
contract  with  each  other  to  supply  the  necessary  capital  in  propor- 
tion to  their  respective  shares.  Each  shareholder  or  partner  has 
the  right  at  his  pleasure  to  sell  his  share,  and  insist  upon  his 
vendee  being  accepted  as  a  member  of  the  partnership  in  his  place 
or  stead.  This  is  a  right  which  does  not  exist  in  ordinary  partner- 
ships, and  is  the  great  essential  difference  between  ordinary  part- 
nerships and  Joint-stock  partnerships,  of  which  latter  description 
Mining  Companies  on  the  cost  book  principle  are  instances.  In 
this  case  there  was  no  legal  interest  in  the  shareholders  in  the 
mines  or  minerals  themselves ;  this  was  vested  exclusively  in  Mr. 
York,  for  he  had  not  executed  any  deed  in  favour  of  his  co- 
adventurers  or  partners,  and,  as  has  already  been  observed,  the  legal 
interest  could  only  have  been  conveyed  out  of  him  by  deed.  The 
operation  of  the  first  entry  in  the  cost  book  would,  however, 
probably  make  him  a  '''trustee  for  himself  and  his  co-adventurers  [  *236  ] 
in  the  interest  created  by  the  grants.  It  is  obvious,  however,  that 
the  partnership  joint  stock  or  property  of  such  Mining  Companies 
consists,  not  merely  of  the  minerals,  or  the  right  to  search  for  and 
obtain  them,  but  also  of  the  plant  and  machinery  used  to  work  the 
mine,  which,  together  with  the  capital  and  the  skill  and  labour 
exercised  in  the  business,  are  all  employed  for  the  purpose  of 

(1)  21  B.  B.  460  (2  B.  &  Aid.  724).        (2)  50  B.  B.  832  (5  Bing.  N.  0.  694). 
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Watson  bringing  the  ore  into  the  market,  the  profitable  sale  of  which  is  the 
Spratlet.  ultimate  object  of  the  adventure.  And  the  question  in  the  present 
case  is,  whether  a  contract  to  sell  a  share  in  a  Joint-stock  Com- 
pany or  partnership  of  this  kind  is  a  contract  for  the  sale  of 
lands,  tenements,  or  hereditaments,  or  any  interest  in  or  con- 
corning  them,  within  the  4th  section  of  the  Statute  of  Frauds, 
29  Car.  XL  c.  3. 

Joint-stock  Companies  of  large  capital,  are  generally  created  by 
Acts  of  Parliament,  and  are  thereby  made  corporations.  All  the 
great  Railway  Companies,  Canal  Companies,  and  Dock  Companies 
are  such  incorporated  Companies,  and  are  all  possessed  of  land  to  a 
very  great  extent  and  value.  Indeed,  land  or  real  property  is  the  main 
substratum  of  their  joint  stock  or  partnership  property,  and  their 
profits  are  directly  obtained  from  its  use.  It  is  true,  the  legal 
interest  in  such  real  property  is  generally  vested  in  the  corporation, 
and  not  in  the  individual  partner  or  partners  as  in  the  cost  book 
mine ;  but  the  interest  of  the  shareholder  in  the  great  incorporated 
Joint-stock  Companies,  and  in  the  smallest  mine  conducted  upon 
the  cost  book  principle  is,  in  its  essential  nature  and  quality, 
identical.  In  both,  the  shareholder  has  only  the  right  to  receive 
the  dividends  payable  on  his  share,  that  is,  a  right  to  his  just  pro- 
portion of  the  profits  arising  from  the  employment  of  the  joint 
stock,  consisting  indeed  partly  of  land ;  but,  whilst  he  holds  liis 
share,  he  has  no  interest  or  separate  right  to  the  land,  or  any  part 
of  it.  He  is,  indeed,  interested  in  the  employment  of  it,  but  he 
[  *237  ]  cannot  proceed  against  it  directly,  *for  anything  which  is  due  to 
him,  or  make  any  part  of  it  his  own,  for  the  purpose  of  satisfying 
any  demand  which  he  may  have  as  shareholder.  He  is  not  in  the 
situation  of  a  mortgagee,  who  has  a  direct  interest  in  the  land ;  or 
of  a  joint  tenant,  or  tenant  in  common,  who  may  make  a  part  of  it 
his  own  in  severalty.  Upon  a  dissolution  or  determination  of  the 
joint  concern,  he  may  possibly,  although  not  very  probably,  become 
an  owner  of  a  part  or  share  in  the  land ;  but  if  he  does,  it  is  not 
by  virtue  of  any  term  in  the  partnership  agreement,  but  upon  a 
new  transaction  whereby  the  parties  to  the  joint  concern  may,  by 
virtue  of  a  new  contract,  become  separate  owners  of  separate  shares 
in  the  land  belonging  to  it.  Upon  his  death  nothing  descends  to 
his  heir,  all  goes  to  his  personal  representative,  whether  the  land 
be  held  for  years  or  in  fee  simple ;  and  his  representative  acquires 
no  interest  in  the  land  different  from  what  he  himself  had. 
Whether  the  legal  interest  in  the  land  be  vested  in  the  Gori)orate 
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body,  or  in  a  member  of  the  Joint-stock  Company,  or  in  a  trustee      Watsok 
for  either,  is  a  circumstance  quite  immaterial.  Spbatley. 

The  interest  of  the  shareholder  in  incorporated  Joint-stock  Com- 
panies, and  the  law  as  applicable  to  the  sale  of  shares  in  them,  has 
been  the  subject  of  legal  decision,  and  is  now  well  established. 
These  shares  have  been  held  not  to  be  an  interest  in  land  within 
the  4th  section  of  the  Statute  of  Frauds,  or  goods  within  the  17th. 
Their  nature  and  character  has  been  defined  to  be  what  has  been 
above  stated:  Blujhv.  Brent  (i),  Duncuft  v.  Albrecht  (2);  and  the 
judgments  of  the  learned  Judges  who  decided  tbese  cases  seem  to 
me  conclusive  to  show  that  the  true  nature  of  the  interest  of  a 
shareholder  in  a  Joint-stock  Company  incorporated  by  an  Act  of 
Parliament  (a  part  of  whose  capital  stock  is  land),  is  such  as  is 
above  described,  and  that  it  is  not  an  interest  in  land  within  the 
meaning  of  the  4th  *8ection  of  the  Statute  of  Frauds.  It  is  true,  L  *238  ] 
that  the  employment  and  use  of  land  are  essential  to  the  profits  of 
the  undertaking,  but  land  is  merely  a  part  of  the  joint  stock  capital, 
and  the  real  substantial  interest  of  the  shareholder,  and  that  which 
the  share  represents  is  the  participation  in,  and  the  right  to  par- 
ticipate in,  the  profits  of  a  trading  partnership,  in  the  joint  stock 
or  capital  of  which  machinery  and  plant  as  well  as  land,  together 
with  money  and  skill  and  labour,  largely  combine. 

This  being  the  well-established  law  in  regard  to  shares  in  incor- 
porated Joint-stock  Companies,  the  present  question  is,  whether  it 
be  different  in  regard  to  shares  in  unincorporated  ones.  It  would 
be  unfortunate  if  it  were  found  to  be  so.  It  would,  as  already 
observed,  of  necessity  introduce  a  new  course  of  dealing  from  what 
has  hitherto  been  in  use  in  regard  to  this  species  of  property,  which 
would  be  inconvenient ;  and  it  would  make  a  distinction  between 
shares  in  one  species  of  Joint-stock  Companies  and  another,  which 
persons  not  acquainted  with  the  law  would  not  readily  appreciate 
or  understand.  I  think,  however,  there  is  no  such  difference.  In 
substance  and  reality,  the  interest  of  the  shareholder  in  the  Mining 
unincorporated  Company  and  in  the  incorporated  Joint-stock  Com- 
pany is  exactly  the  same.  In  both  it  is  an  interest  in  the  ultimate 
profits.  In  neither  can  the  shareholder  directly  intermeddle  or 
deal  with  the  land,  and  although  apparently  in  a  Mining  Company 
the  interest  of  the  shareholder  in  land  seems  to  be  greater  than 
in  ordinary  trading  Joint-stock  Companies,  nevertheless  almost  all 
trading  Companies  have  houses  or  land,  and  without  them  their 

(1)  47  E.  E.  420  (2  Y.  &  C.  294).  (2)  56  E.  B.  46  (12  Sim.  189). 
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Watson  business  could  not  in  general  be  carried  on,  as  was  observed  by  the 
Spbatlby.  Vicb-Chancbllor  in  Hilton  v.  Giraud  (1).  The  share  in  a  Mining 
Company  consists  of  an  interest  in  the  machinery,  the  capital,  the 
skill,  and  the  labour  employed  upon  the  mine,  as  well  as  in  the 
[  *239  ]  *mine  itself.  The  employment  of  land  may  be,  or  may  be  supposed 
to  be,  greater  in  degree  in  Mining  Companies,  but  the  nature  of  the 
property  in  the  share  is  the  same  as  in  the  shares  of  other  trading 
partnerships,  into  the  capital  of  which  land  or  the  use  of  it  does 
not  so  largely  enter.  I,  therefore,  am  of  opinion,  upon  principle 
and  analogy,  that  a  contract  for  the  sale  of  a  share  in  a  Mining 
Company  conducted  upon  the  cost  book  principle  is  not  one  for  the 
sale  of  land  or  an  interest  in  it,  within  the  4th  section  of  the 
Statute  of  Frauds. 

But  in  reality  the  point  has  been  decided  by  authority.  The 
Mortmain  Act,  9  Geo.  II.  c.  86,  prohibits  lands,  tenements,  or 
hereditaments,  or  any  interest  therein,  being  devised  by  will  for 
charitable  uses.  Any  interest  in  land  or  real  estate  is  within 
this  Act :  Myers  v.  Perigcd  (2).  It  is  therefore  clear,  that  if  the 
share  in  a  Joint-stock  Company  be  devisable  to  a  charitable  use,  a 
contract  in  writing  cannot  ba  necessary  to  create  a  valid  contract 
for  the  sale  of  it,  by  virtue  of  the  Statute  of  Frauds.  In  the  case 
of  Sparling  v.  Parker  (ii),  it  appeared  that  the  testator  devised  to  a 
charitable  use,  amongst  other  things,  some  shares  in  the  Harrington 
Dock  Company  in  Liverpool,  and  the  question  was  whether  these 
shares  were  within  the  Mortmain  Act.  The  Harrington  Dock 
Company  was  an  unincorporated  Joint-stock  Company  or  partner- 
ship created  by  deed.  It  was  possessed  of  or  entitled  to  real  estate 
to  a  very  large  extent,  as  part  of  its  joint  stock  and  capital.  It  is 
obvious  that  a  dock  must  of  necessity  be  real  property.  The  dock 
itself  is  real  estate.  It  has  generally  been  excavated  and  formed 
into  a  dock  out  of  the  solid  earth ;  and,  although  as  a  dock  it  is 
filled  with  water,  yet  it  is  real  estate,  being  land  covered  with 
water ;  and  the  profits  of  a  Dock  Company  more  immediately  arise 
from  the  use  of  real  property  than  do  the  profits  of  a  mine.  Lord 
Langdale,  after  time  taken  to  consider,  delivered  judgment,  that  a 
[  ^240  J  share  in  this  Company  was  *not  within  the  Mortmain  Act.  After 
stating  that  the  Harrington  Dock  Company  was  possessed  or 
entitled  to  real  estate  to  a  very  large  extent  as  part  of  its  joint 
stock  or  capital,  he  proceeded  to  say,  that  each  shareholder  had  an 

(1)  75  B.  R.  86  (1  De  G.  &  Sm.  187).  (3)  73  R.  R.  403  (9  BeaT.  450). 

(2)  95  B.  B.  245  (2  D.  M.  &  G.  599). 
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interest  in  the  undivided  portion  of  the  aggregate  capital,  and  some      watson 
interest  in  the  real  estate  which  constituted  part  of  that  aggregate,     spbatley. 
that  is,  an  interest  that  so  much  of  the  joint  stock  as  consisted  of 
land  should  be  employed  for  the  best  advantage  of  the  joint  con- 
cern, and  an  interest  in  the  clear  produce  which  mighif  arise  from 
the  sale  of  the  joint  stock,  including  the  land,  in  case  the  joint 
concern  should  be  determined,  and  the  affairs  thereof  wound  up 
and  settled.    He  then  proceeded  to  describe  the  interest  in  the 
shareholder  in  the  share  to  be  that  which  has  been  already  men- 
tioned in  this  judgment,  and  concluded  by  stating,  that,  in  his 
opinion,  a  shareholder  in  such  a  Joint-stock  Company  as  the  Har- 
rington Dock  Company  had  not  such  an  interest  or  estate  in  land 
as  fell  within  the  meaning  of  the  Mortmain  Act.    Now  this  case 
seems  to  l)e  in  point,  for  if  a  share  in  an  unincorporated  Joint-stock 
Dock  Company  is  not  an  interest  in  land  for  the  purpose  of  a 
devise  to  a  charitable  use,  neither  it  nor  a  share  in  a  Joint-stock 
Mining  Company  can  be  an  interest  in  the  land  for  the  purpose  of 
a  contract  within  the  4th  section  of  the  Statute  of  Frauds.     In  the 
case  of  Myers  v.  Perigal,  before  referred  to,  there  will  be  found  a 
very  learned  judgment  of  Lord  St.  Leonards.    He  there  describes 
the  nature  of  a  share  in  a  Joint-stock  Company  part  of  whose  capital 
is  land,  which  entirely  agrees  with  the  judgment  of  LordLANODALs 
in  Sparling  v.  Parker.    Ho  also  refers  to  the  case  of  Baxter  v. 
Brotvn{i),  which  was  much  pressed  upon  us.     In  reality,  that  case 
decided  no  more  than  that  the  several  owners  of  a  fulling  mill,  used 
by  a  Joint-stock  Company,  had  the  right  to  vote  for  the  West  Riding 
of  Yorkshire,  in  which  it  was  situated,  in  the  same  manner  as  the 
member  of  a  common  partnership  would  have  had  in  respect  of 
their  counting-house  and  *  warehouse,  provided  they  were  of  the       [  *24i  ] 
sufficient  value.    The  fulling  mill  was  liable  to  be  rated  as  real 
property,  and  why  should  the  circumstance  of  its  belonging  to  a 
great  number  of  persons  affect  the  right  to  the  franchise,  provided 
the  separate  interest  of  each  in  the  real  estate  was  of  the  required 
value.    A  great  number  of  other  cases  were  cited  on  the  argument, 
more  or  less  bearing  upon  the  question  ;  with  the  exception  how- 
ever of  Boyce  v.  Greene  (2),  none  of  them  were  any  direct  authority. 
This  case  was  decided  earlier  than  Bligh  v.  Brent,  and  Sparling  v. 
Parker,  and  the  arguments  and  principle  which  led  to  the  judg- 
ments in  these  two  cases  were  not  at  all  submitted  to  the  Irish 
Court  of  Queen's  Bench.    I  consider  the  principle  of  these  decisions 
(1)  66  B.  B.  706  ;7  Man.  &  G.  198).  (2)  Hatty's  Ir.  Bep.  608. 
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Watson  to  be  correct,  and  that  it  is  our  duty  to  act  upon  them.  The  form 
Spkatlbt.  of  the  certificate  of  transfer  was  much  relied  upon,  but  there  is 
nothing  contained'  in  it  at  all  inconsistent  with  my  view.  My  judg- 
ment, however,  is  founded  upon  the  essential  nature  and  quality  of 
a  share  in  a  Joint-stock  Company,  and  the  form  which  is  used  in 
any  particular  case  to  effect  the  transfer  of  it  cannot  have  any  real 
bearing  upon  the  question. 

I  do  not  think  it  was  proved  that  any  one  of  the  shareholders  in 
this  mine,  except  Mr.  York,  had  any  interest  in  land  within  the  4th 
section  of  the  Statute  of  Frauds.  If  such  an  interest  were  necessary 
to  entitle  ihem  to  their  shares,  the  consequence  would  be,  that  none 
of  them  had  any  interest  in  the  undertaking  at  all,  for  Mr.  York 
executed  no  writing  whereby  to  transfer  any  interest  to  them.  If 
it  were  proved  that  the  shareholders  in  such  a  mine  were  joint 
tenants  or  tenants  in  common  of  the  corpus  of  the  mine,  or  of  the 
incorporeal  tenement  creating  the  right  to  take  the  minerals,  it  is 
clear  that  such  shareholders  could  not  contract  to  transfer  their 
interest  without  a  writing,  or,  indeed,  in  the  latter  case  to  transfer 
without  a  deed.  But  I  do  not  think  that  this  state  of  things  was 
proved  to  exist  in  this  mine,  nor  do  I  believe  it  to  exist  in  general 

[  *^*'^  ]  in  mines  *conducted  according  to  the  cost  book  principle ;  and  it 
certainly  did  not  occur  to  the  learned  counsel  for  the  defendant, 
either  at  the  trial  or  on  the  argument,  that  there  was  any  question 
to  be  left  to  the  jury  in  respect  of  the  Statute  of  Frauds.  It  is 
proper  to  add,  that  there  are  two  cases,  one  in  the  Queen's  Bench, 
Northey  v.  Johnson  (i),  the  other  in  this  Court,  Courteis  v.  Johnson  (2), 

(1)  20th  April,  1862.  last  Hilary  Term,  (Januaiy  23rd),  aiid 

(2)  This  cause  was  tried  before  SI  ode  and  (\  Saunders  were  heard  in 
Talfourd,  J.,  at  the  Exeter  Summer  support  of  the  rule.  On  the  following 
Assizes,  1853.  It  was  an  action  for  day  the  Co ubt  made  the  rule  absolute ; 
goods  sold,  against  the  defendant  as  a  when 

shareholder  in  a  Company  for  working 

a  mine  in  Cornwall,  called  "  The  West  Parke,  B.,  said : 

Down  Mine."    The    mine  was    con-  At  common  law  one  partner  in  a 

ducted  on  the  cost  hook  principle  ;  and  partnership   for    an    indefinite    term 

the  case  on  the  part  of  the  defendant  could  not  detei-mine  his  liability  to 

was,  that,  according  to  a  usage  which  future    contracts  of    the   partnership 

prevailed  in  mines  of  this  description,  by  assigning  his  shares    to  another 

he  had  abandoned  his  shares  before  or  giving   notice  to  the  manager  of 

the  goods  in  question  were  supplied,  the  concern   that  he  abandoned  his 

Upon  this  point,  however,  there  was  shares,    but    that    it    was    necessary 

conflicting  evidence,  and  a  verdict  was  for  him  to  give  notice  of  such  his 

found  for  the  plaintiff.    A  rule  nisi  intention  to  his  co-partners;  for  each 

was  obtained  for  a  new  trial,  on  the  co-partner  has  a  right   to  consider, 

ground  of  misdirection  ;  against  which  after  such  notice,  whether  he  will  con- 

Crowder  and  Carter  showed  cause  in  tinue  or  not  himself,   when  he  can 
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both  of  which  are  founded  upon  the  principle,  that  a  contract  for      Watson 
the  sale  or  transfer  of  a  share  in  a  cost  book  mine  need  not  be  in     gpRiTLBY. 
writing. 

Platt,  B.  : 

I  am  also  of  opinion  that  the  interest  of  a  shareholder  in  a  mine 
of  this  description  is  an  interest  in  a  proportionate  *part  of  the  [  *Hf^  ] 
profits  of  the  adventure,  and  not  an  interest  in  land  within  the  4th 
section  of  the  Statute  of  Frauds.  It  seems  to  me  that  the  subject- 
matter  conveyed  by  the  certificate  of  transfer  which  has  been 
adverted  to,  is  a  share  in  the  minerals  and  machinery  not  fixed  to 
the  freehold,  which  is  clearly  a  chattel  interest.  I  therefore  think 
that  the  verdict  is  perfectly  right. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  The  principle  is  perfectly  clear.  If 
each  shareholder  in  the  .mine  has  a  joint  interest  in  the  land  itself, 
that  interest  cannot  pass  except  by  the  mode  prescribed  by  the  4th 
section  of  the  Statute  of  Frauds.  But  if,  on  the  other  hand,  each 
shareholder  has  merely  a  right  to  a  divisible  proportion  of  the 
profits  of  the  adventure,  and  no  interest  in  the  land,  then  the  case 
is  not  within  that  enactment.  This  principle  was  well  considered 
in  the  judgment  of  this  Court  in  Bligh  v.  Brent  {I).  There  it  was 
pointed  out,  that  where  the  land  is  vested  in  the  shareholders,  and 
the^corporation  has  only  the  management  of  it,  as  in  the  case  of  The 
New  Rivei'  Company  (2),  each  individual  shareholder  has  a  definite 
portion  of  the  land,  for  which  he  could  maintain  ejectment ;  but 
where,  as  in  the  case  of  Bligh  v.  Brents  the  joint  stock  money  is 
entrusted  to  a  corporation,  who  have  the  management  of  it,  and  the 
surplus  profits  alone  are  divisible  among  the  individual  corporators, 
there  the  land  is  only  the  instrument  whereby  the  joint  stock 
money  is  made  to  produce  a  profit.  The  question  is,  whether  the 
facts  proved  bring  this  case  within   the  one  or  other  of  those 

have  no  remedy  against  the  retiring  transferring  his  share  to  another,  or 

partner.    If    the  case  rested  on  the  abandoning  it  to  the  purser,  then  the 

common  law,  the  question  would  be  question  would  be,  whether  either  such 

whether  the  defendant  gave  notice  to  a  transfer  or  abandonment  had  taken 

all-  the  shareholders  or  not,  that  he  place.     But  the  learned   Judge  left 

meant  to  cease  to  be  a  co-partner,  only  the  first  point,  which  was  the 

There  seemed  no  sufficient  evidence  of  principal  one  in  contest  at  the  trial,  and 

this  on  the    trial.    But  if    by  local  thei-efore  the  summing  up  was  wrong, 
usage  these  mining  partnerships  are         (1)  47  B.  R.  420  (2  Y.  &  C.  294). 
determinable  by  each  adventurer,  by         (2)  Toiontend  v,  Ash^  3  Atk,  336, 
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Watsok  decisions.  It  seems  to  me  to  fall  within  the  latter,  and  that  the 
Spratley.  ^^^^  is  merely  an  instrument  for  working  out  the  profits,  in  which 
alone  the  shareholders  have  any  interest.  The  mode  of  conveyance 
ado2)ted  is  that  of  a  grant  of  an  interest,  not  in  the  land  itself,  but 
of  all  the  profit  to  be  derived  from  the  use  of  the  land ;  and  the 
form  of  transfer  of  shares  also  shows  that  the  vendor  does  not 
assign  a  portion  of  the  land,  but  a  chattel  interest  only.  At  all 
[  *2U  ]  events,  it  is  a  question  *of  fact,  which  a  defendant  has  a  right 
to  have  submitted  to  the  jury  ;  and  the  mode  of  transferring  these 
shares  in  the  mining  market  is  one  circumstance  by  which  the  jury 
may  arrive  at  a  conclusion. 

Parke,  B.  : 

The  principle  on  which  this  case  should  be  decided  is  perfectly 
clear,  and  the  only  doubt  felt  by  any  member  of  the  Court  is  upon 
a  question  of  fact,  viz.  under  which  class  of  decided  cases  this 
particular  case  falls. 

In  the  case  of  Joint-stock  Companies  incorporated  by  Acts  of 
Parliament,  who  are  generally  possessed  of  land,  the  individual 
shareholders  are  quite  distinct  from  the  corporation.  The  share- 
holders are  entitled  to  no  direct  interest  in  the  land,  no  part  of  the 
realty  is  held  in  trust  for  them,  but  all  they  are  entitled  to  is,  that 
the  real  and  personal  property  held  by  the  corporation  should  be 
used  by  them  for  their  benefit,  so  as  to  make  profits,  which,  when 
made,  are  to  be  divided  between  them  rateably,  according  to  their 
number  of  shares,  as  personalty  which  might  be  disposed  of  by 
unattested  will,  (before  the  late  Statute  of  Wills),  and  consequently 
could  have  been  disposed  of  by  parol.  This  was  decided  in  Bligh  v. 
Brent  (1),  a  case  which  we  believe  has  been  universally  acquiesced 
in  and  followed  by  several  other  cases,  amongst  others,  Hilton  y. 
GiraM4(2). 

Nor  is  it  to  those  cases  only  of  Joint-stock  Companies  which  are 
incorporated,  and  in  which  therefore  the  corporation  is  seised  of 
the  real  estate,  that  this  doctrine  is  applicable.  It  applies  also  to 
other  Joint-stock  Companies,  where  the  persons  seised  of  the  realty 
hold  in  the  same  way  as  the  corporation  in  those  cases,  that  is,  in  trust 
only  to  use  the  land,  make  profits  as  part  of  the  stock  in  trade,  and 
then  to  divide  those  profits  between  the  shareholders,  whose  only 
interest  is  in  those  profits. 

The  cases  decided  under  the  Mortmain  Act  are  of  this  nature. 

(1)  47  B,  E.  420  (2  Y.  &  C.  294).  (2)  76  B.  P.  86  (1  De  G,  &  Sm.  187). 
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That  of  Sparling  v.  Parker  was  one ;  it  was  before  Lord  Langdale,      Watrow 
the  then  Master  of  the  Bolls,  and  is  *reported  in  9  Beav.  450.    It     spratley. 
was  there  held,  that  shares  in  an  unincorporated  Gas-light  Company,       [  *245  ] 
where  the  lands  are  expressly  stated  to  be  vested  in  trustees,  and 
the  shares  are  declared  to  be  personal  estate  by  the  partnership 
deed,  were  personalty.    So,  shares  in  a  dock,  where  the  shareholders 
were  interested  in  the  profits  and  losses :  in  whom  the  real  estate 
was  vested  does  not  appear  by  the  report,  but,  doubtless,  not  in  each 
partner,  but  in  some  one  or  more  trustees.    In  like  manner  shares 
in  a  Banking  Company  where  the  shareholders  were  entitled  to  the 
profits  only,  and  the  real  estate  was  vested  in  trustees,  were  held 
not  to  be  within  the  Mortmain  Acts,  first  by  the  Court  of  Common 
Pleas  in  Myers  v.  Peiigal  (l),  and  confirmed  by  Lord  St.  Leonards  (2). 

In  the  case  of  Baxter  v.  Brown  (^O,  where  there  was  a  fulling  mill 
held  by  trustees  for  the  copartners  under  a  partnership  deed, 
the  Court,  on  the  construction  of  that  deed,  held  that  there  was  a 
trust  of  the  real  estate  for  each  copartner,  and  each  copartner  was 
held  to  be  entitled  to  vote.  Lord  St.  Leonards  (2)  evidently  is  dis- 
satisfied with  that  decision ;  but  if  the  construction  of  the  instrument 
was  correct,  and  there  was  a  direct  trust  of  the  real  estate  for  each 
partner  in  proportion  to  their  shares,  the  decision  was  no  doubt 
perfectly  right. 

The  question,  therefore,  in  this  case,  is  simply  within  which  class 
of  decisions  is  this  Joint-stock  Company  to  be  placed.  That  is  a 
question  of  fact,  and  upon  which  myself  and  my  brothers  are  not 
agreed.  I  think  it  ought  to  have  been  left  to  the  jury,  as  any 
question  of  fact  ought  to  be,  and  we  cannot  decide  it  for  ourselves. 
If,  indeed,  the  point  had  been  reserved  so  as  to  leave  to  the  Court 
to  draw  inferences  of  fact,  we  might  have  determined  this  point 
ourselves ;  but  the  plaintiff  refused  his  consent  to  the  reservation 
of  this  point,  and  no  such  reservation  can  take  place  without  the 
consent  of  both  parties. 

If  the  purser  of  the  mine,  who  had  himself  the  let  or  *grant  of  [  *246  ] 
the  mine,  had  the  mine  and  the  macliines  and  plant  vested  in  him, 
in  trust  to  employ  the  machinery  in  working  the  mine  and  making 
the  most  profit  of  it  for  the  benefit  of  the  co-adventurers,  who  were 
to  share  the  profit  only,  such  interest  was  transferable  by  parol, 
and  might  be  bargained  for  by  parol. 

If  he  held  the  mine  in  trust  for  himself  and  the  co-adventurers 

(1)  87  B.  R.  686  (1 1  C.  B.  90).  (3)  66  R,  B.  706  (7  Man.  &  G.  198). 

(2)  9d  B.  R.  245  (2  D.  M,  ft  G.  699), 
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Watson  present  and  future  in  proportion  to  their  number  of  shares,  then 
Spbatlet.  there  was  a  direct  trust  in  the  realty,  for  the  right  to  get  the 
minerals  was  a  real  right,  and  could  not  be  granted  without  deed, 
nor  a  trust  in  it  transferred  without  note  in  writing,  nor  a  bargain 
be  made  for  a  share  of  that  direct  trust  without  note  in  writing. 
This  is  clearly  a  question  of  fact,  and  depends  on  the  eiridence  as  to 
what  was  the  mutual  agreement  of  the  parties.  There  is  something 
to  be  said  in  favour  of  both  views.  The  mode  of  transferring  shares 
proved,  namely,  by  a  letter  to  the  purser  announcing  a  previous 
sale  of  the  holder's  share  to  another,  and  an  entry  in  the  cost  book 
thereupon,  favours  the  idea  that  the  shareholders  considered  that 
no  interest  in  the  soil  passed,  for  otherwise  it  would  be  invalid. 
The  tenor  of  the  letter  strongly  shows  that  a  definite  share  of  the 
mine  itself,  and  of  the  engines,  tools,  and  plant,  as  well  as  of  the 
profits  to  be  derived  therefrom,  were  intended  to  pass.  I  think  this 
much  stronger  evidence  of  the  interest  than  the  fact  of  transferring 
by  parol,  for  such  arrangement  may  be  deemed  to  have  been  made 
to  save  the  expense  of  a  regular  transfer,  and  defraud  the  Govern- 
ment of  the  stamp  duty.  In  Poll  v.  Lee  (l),  in  which  there  was 
a  question  as  to  the  proprietorship  in  a  cost  book  mine,  the  form  of 
one  of  these  letters  is  given,  which  agrees  with  that  given  in  evidence 
in  this  case  as  to  the  thing  transferred,  but  refers  not  merely  to  a 
sale,  but  to  a  deed  of  transfer  already  executed,  as  if  that  were 
necessary. 

I  think  it  clear  that  this  question  ought  to  have  been  submitted 
to  the  jury.  ^ZwZ^  discharged. 


1854.  WORTH  AND  Others  v.   NEWTON  (2). 

'^^  (10  Ex.  247—258  ;  S.  C.  23  L.  J.  Ex.  338.) 

[  ^^7  ]  The  acceptance  by  the  holder  of  odo  office  of  another  incompatible  office, 

does  not  vacate  the  foimer,  nnlesB  it  be  such  as  he  could  determine  by  his 
own  act  simply,  or  unless  that  authority  concuiTcd  in  the  new  appointment, 
which  could  accept  the  surrender  of  or  amove  from  the  old  one. 

In  the  year  1843,  P.  was,  according  to  the  provisions  of  the  Poor  Belief 
Act,  1819  (59  Geo.  III.  c.  12),  s.  7,  nominated  and  elected  by  the  vestry  of 
a  certain  parish,  and  appointed  by  two  justices,  assistant  overseer  of  that 
parish  (3).  The  wan*ant  of  appointment  defined  the  duties  of  assistant  over- 
seer, one  of  which  was,  to  account,  when  required  by  the  overseers  or  vestry, 
for  money  received  or  expended,  to  the  persons  authorised  to  receive  the  same. 
By  the  above  statute,  eveiy  person  so  appointed  is  to  continue  assistant 

(1)  4  Ex.  230.  39  L.  J.  C.  P.  74. 

(2)  Cf.  Guardians  of  Mailing  Union  (3)  See  now  66   &  67  Vict,  C  73, 
V.  Graham  (1870)  L,  B.  6  C.  P.  201,      ss.  6  (1)  and  19  (5), 
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overseer  until  he  sball  resign  the  office,  or  until  his  appointment  shall  be        Wqbth 
revoked  by  the  vestry.     Security  was,  according  to  the  statute,  taken  for  the  r. 

faithful  execution  of  the  office  by  bond  with  sureties,  made  to  the  church-  Newton. 
wardens  and  overseers  of  the  parish.  P.  continued  to  act  in  the  execution 
of  the  office  until  March,  1852,  when  he  resigned.  In  the  year  1847,  P.  was 
appointed  one  of  the  overseers  of  the  same  parish,  and  he  was  afterwards, 
from  year  to  year,  re-appointed  and  acted  as  such  until  1852.  P.  having 
made  default  in  accounting  for  monies  received  by  him  as  assistant  over- 
seer, and  an  action  having  been  brought  on  the  bond  against  one  of  the 
sureties :  Held,  first,  that  assuming  the  two  offices  to  be  incompatible 
(which  they  were  not(l)),  the  acceptance  of  the  office  of  overseer  did  not 
vacate  that  of  assistant  overseer,  since  the  holder  could  not  divest  himself  of 
the  latter  office  by  his  own  act  simply, — the  word  *'  resign  "  in  the  statute 
meaning  a  formal  notification  to  the  vestry  of  the  act  of  giving  up  the 
office;  and  since,  also,  there  was  no  implied  amotion  from  the  old  by 
appointment  to  the  new  office,  for  the  authority  appointing  to  that  office 
could  not  remove ;  nor  was  there  any  implied  surrender,  because  the  same 
authority  could  not  accept  a  surrender  of  the  old  office. 

Secondly,  that,  if  the  offices  were  incompatible,  the  appointment  as 
overseer  would  be  either  void  (1)  or  voidable  only,  in  which  case  it  would 
be  vacated  on  appeal. 

Thirdly,  that,  as  the  assistant  overseer  was  not  bound  to  account  to  the 
overseers,  his  appointment  as  overseer  did  not  make  such  an  alteration  in 
the  mode  of  accounting  as  would  a£fect  the  liability  of  the  sureties. 

This  was  an  action  by  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  of  East  Retford,  in  the  county  of  Nottingham, 
against  the  defendant,  on  a  bond  conditioned  for  the  faithful  execu- 
tion by  one  John  Piercy  of  the  office  of  assistant  overseer  of  the 
poor  of  the  said  parish.  By  consent  of  the  parties,  and  by  order  of 
a  Judge,  the  following  case  was  stated  for  the  opinion  of  this  Court, 
without  any  pleadings :  In  1848,  the  said  J.  Fiercy  was,  according 
to  the  provisions  of  the  statute  59  Geo.  III.  c.  12,  nominated  and 
elected  by  the  vestry  of  the  said  parish,  and  appointed  by  two 
justices  of  the  borough  of  East  Betford,  assistant  overseer  of  the 
poor  of  the  said  parish,  at  a  yearly  salary  of  sixpence  in  the  pound, 
upon  the  rates  annually  collected  by  him.  Such  nomination, 
election,  and  appointment  were  not  limited  to  any  particular 
period,  but  were  made  generally,  and  security  was,  according  to 
the  said  statute,  taken  for  the  faithful  execution  of  the  said  office, 
by  a  bond  with  ^sureties,  made  to  the  then  churchwardens  and  r  «24s  i 
overseers  of  the  poor  of  the  said  parish. 

(The  case  then  set  out  the  bond,  which  was  in  the  penal  sum  of 
200Z.,  to  be  paid  to  the  said  churchwardens  and  overseers,  and  their 
successors,  subject  to  the  following  condition :)  '^  Whereas,  in  and 
by  an  Act  of  Parliament  made  and  passed  in  the  59th  year  of  the 

(1)  By  29  &  30  Vict.  c.  1 13,  s.  10,  an  assistant  overseer  is  not  qualified  to  be 
an  overseer. 
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Worth       reign  of  his  late  Majesty  George  the  Third,  intituled  '  An  Act  to 
Newton,     amend  the  Laws  for  the  Relief  of  the  Poor,'  after  giving  certain 
powers  and  authorities  for  the  nomination  and  election  of  select 
vestries  in  manner  as  therein  mentioned,  it  was  enacted,  that  it 
shall  be  lawful  for  the  inhabitants  of  any  parish  in  vestry  assembled 
to  nominate  and  elect,  and  afterwards  for  two  justices  to  appoint* 
any  discreet  person  or  persons  to  be  assistant  overseer  or  overseers 
of  such  parish,  with  such  salary  and  under  such  regulations  as  in 
the  said  Act  are  directed ;  and  that  it  shall  be  lawful  for  the  inhabi- 
tants of  any  parish,  upon  the  nomination  and  election  by  them  of 
any  assistant  overseer  or  overseers,  to  require  and  take  security  for 
the  faithful  execution  of  his  or  their  oflSce  by  bond,  with  or  without 
a  surety  or  sureties,  and  in  such  penalty  as  they  shall  think  fit;  and 
every  such  bond  shall  be  made  to  the  churchwardens  and  overseers 
of  the  poor,  and  may,  on  any  breach  of  the  condition  thereof,  be  put 
in  suit  by  and  in  the  name  of  the  churchwardens  and  overseers  of 
the  poor  for  the  time  being,  by  the  direction  of  the  vestry  or  select 
vestry,  for  the  benefit  of  the  parish,  in  manner  as  therein  mentioned : 
And  whereas  the  above-bounden  J.  Piercy  hath  been  duly  elected, 
nominated,  and  appointed  assistant  overseer  of  the  said  parish  of 
East  Retford,  under  and  by  virtue  of  the  powers  of  the  said  Act  of 
Parliament ;  and  the  above-bounden  William  Newton,  John  Gottom, 
&c.,  have  agreed  to  be  bound  with  him  for  the  due  execution  of  the 
said  office  in  manner  as  hereinafter  mentioned  :  Now,  therefore,  the 
condition  of  the  above-written  obligation  is  such,  that,  if  the  above- 
bounden  J.  Piei'cy  shall,  from  time  to  time  and  at  all  times  during 
[*249  ]       the  ^continuance  of  his  said  appointment,  or  of  any  futm-e  appoint- 
ment or  appointments,  make  out  the  receipts  from  the  rate  books  of 
such  parish,  and  well  and  faithfully  collect  and  get  in  all  such  rates 
or  other  sums  of  money  as  he  may  be  directed  to  demand  and  obtain 
by  virtue  of  his  said  office,  and  do  also  relieve  all  vagrants,  and 
make  such  other  payments  out  of  the  monies  he  shall  so  receive  as 
he  may  be  directed  by  the  overseers  for  the  time  being  of  such 
parish  and  of  the  vestry  or  select  vestry  thereof,  and  do  execute  all 
orders  of  removal  relating  to  or  concerning  the  said  parish,  and  do, 
from  time  to  time  and  at  all  times  when  required  by  the  said  over- 
seers for  the  time  being  or  vestry  or  select  vestry,  render  a  just  and 
true  account  of  all  monies  received  or  expended  by  him  to  the  person 
or  persons  duly  authorised  to  receive  the  same,  and  pay  over  to  him 
or  them  any  balance  that  may  be  found  due  on  such  account  or 
accounts,  and  do  also  faithfully  and  diligently  execute  his  said  office 
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of  assistant  overseer  in  every  other  respect,  according  to  the  several  Worth 
directions,  provisoes,  and  regulations  of  the  said  recited  Acts,  or  any  newtqx. 
other  law  or  laws  relating  to  the  poor  therein  referred  to  or  since 
passed  or  enacted,  Then  the  within- written  obligation  shall  be  void," 
&c.  The  daties  to  be  executed  by  the  said  J.  Piercy  under  and 
according  to  his  said  nomination,  election,  and  appointment  were 
such  duties  as  are  mentioned  in  the  condition  of  the  said  bond,  and 
for  performance  of  which  the  said  bond  is  conditioned. 

The  said  J.  Piercy,  immediately  after  execution  of  the  said  bond, 
entered  upon  his  said  office  of  assistant  overseer  of  the  poor  of  the 
said  parish,  and  except  so  far  (if  at  all)  as  his  appointment  of  over- 
seer hereinafter  mentioned  may  have  put  an  end  to  his  being  assistant 
overseer,  thenceforth  continued  to  act  as  in  execution  of  such  office, 
until  the  month  of  March,  1852,  when  he  sent  a  notice  in  writing  to 
the  vestry  of  the  said  parish,  purporting  to  be  a  resignation  of  the 
said  office.  The  said  J.  Piercy  from  the  time  of  his  said  appoint- 
ment, until  the  sending  in  such  notice  of  resignation  as  aforesaid, 
received  the  said  yearly  salary. 

In  the  year  1847,  the  said  J.  Piercy,  being  duly  qualified,  was  in  [  2:>o  ] 
due  form  of  law  appointed  to  be  one  of  the  overseers  of  the  poor  of 
the  said  parish,  and  he  was  afterwards,  in  like  maimer,  from  year 
to  year,  re-appointed  such  overseer  of  the  poor,  until  1852,  and 
acted  as  such  during  all  that  period.  In  the  annual  accounts  kept 
by  the  overseers,  and  audited  pursuant  to  the  orders  of  the  poor 
law  board,  during  the  years  when  the  said  J.  Piercy  was  so  appointed 
and  served  as  overseer,  the  salary  of  the  said  J.  Piercy  as  assistant 
overseer  was  regularly  charged  and  allowed,  and  the  same  was 
regularly  received  by  him  until  his  said  resignation  of  the  latter 
office ;  and  the  said  J.  Piercy,  after  he  had  been  so  appointed  over- 
seer, continued  personally  to  collect  the  rates,  and  do  the  several 
other  acts  described  in  the  condition  of  the  bond  as  the  duties  of  the 
assistant  overseer,  in  the  same  manner  as  he  had  done  before  such 
appointment,  without  the  interference  of  his  co-overseers. 

In  1852,  after  the  resignation  of  the  said  J.  Piercy  as  such  assistant 
overseer,  it  was  discoveredthat  a  certain  balance  was  due  from  him 
on  account  of  rates  and  monies  collected  and  received  by  him  in  and 
by  virtue  of  his  office  of  assistant  overseer  before  the  time  of  his 
appointment  as  one  of  the  overseers  of  the  poor  of  the  said  parish, 
and  not  duly  accounted  for  or  paid  over,  pursuant  to  the  condition 
of  the  said  bond,  and  that  a  certain  other  balance  was  due  from  him 
on  account  of  the  like  rates  and  monies  collected  and  received  by 
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WoBTH  him  after  his  appointment  as  one  of  the  overseers  of  the  poor  of  the 
Newton.  ^^^^  parish  and  before  his  resignation  of  the  office  of  assistant  over- 
seer, and  not  duly  accoanted  for  or  paid  over  pursuant  to  the  said 
condition  ;  and  the  present  action  was  brought  to  recover  the  amount 
of  both  such  balances  against  the  defendant  as  one  of  the  sureties 
in  the  said  bond.  The  said  balance  so  due  from  the  said  J.  Piercy 
on  account  of  the  said  rates  and  monies  collected  and  received  by 
him  before  he  was  appointed  one  of  the  overseers  of  the  poor  of  the 
L  *^^^  ]  said  parish,  has  been  paid  into  "^Court  by  the  defendant  to  the 
plaintiff,  since  this  action  was  brought,  as  being  recoverable  upon 
and  by  virtue  of  the  said  bond. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  defen- 
dant is,  or  is  not,  liable  upon  the  said  bond  in  respect  of  the  balance 
of  the  said  rates  and  monies  so  collected  and  received  by  the  said  J. 
Piercy  after  his  appointment  as  one  of  the  overseers  of  the  poor  of 
the  said  parish.  If  the  Court  should  be  of  opinion  that  the  defen- 
dant is  so  liable,  then  judgment  is  to  be  given  for  the  plaintiffs  for 
the  difference  between  the  sum  paid  into  Court  and  the  penalty  of 
the  bond,  with  costs.  If  the  Court  should  be  of  a  different  opinion, 
then  Judgment  is  to  be  given  for  the  defendant  with  costs  since  the 
payment  into  Court. 

Hayes  argued  for  the  plaintiffs  (June  28) : 

The  appointment  of  Piercy  as  overseer  did  not  vacate  his  office 
as  assistant  overseer.  [He  cited  Rex  v.  Patteson  (l)  and  Rex  v. 
Gayer  (2).] 

[  252  ]  (Martin,  B.  :  Is  not  the  surety  prejudiced,  inasmuch  as  he  has  a 

right  to  have  an  independent  overseer  to  control  the  acts  of  the 
assistant  overseer  ?) 

It  is  not  every  act  which  operates  to  the  prejudice  of  a  surety  which 
will  avoid  a  bond.  If,  instead  of  four  overseers,  two  only  had  been 
appointed,  that  would  in  some  degree  have  prejudiced  the  surety ; 
but  the  bond  would  nevertheless  be  valid.  Even  if  the  two  offices 
are  incompatible,  the  defendant,  who  has  performed  the  duties  of 
assistant  overseer  and  received  monies  in  that  capacity,  must  remain 
liable  to  account.     (He  also  referred  to  Rex  v.  Derby  (3).) 

Pashley  for  the  defendant : 
[  *253  ]  The  two  offices  are  incompatible,  *and,  if  so,  the  second  appoint- 

(1)  38  R.  E.  191  (4  B.  &  Ad.  9).  (3)  37  R.  E.  370  (13  East,  143). 

(2)  1  Burr.  248. 
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ment  vacates  the  first.      [He  cited   Ilex  v.   Great    Yannoitth  (i),       Worth 

V, 

Morrellw  Martin  C-^),  and  lieg,  v.  Kensington  (3).]  Newton. 

(Parke,  B.  :  According  to  the  doctrine  laid  down  in  Rex  v. 
Patteson  (4),  there  is  in  this  case  no  implied  amotion  or  implied 
resignation  of  the  old  office  by  appointment  to  the  new  one.) 

The  case  falls  within  the  other  exception  there  pointed  out,  viz. 
where  the  office  is  determinable  at  the  mere  will  of  the  party. 
Rex  V.  Patteson  proceeded  on  the  ground  that  the  concurrence  of 
another  person  was  necessary  to  render  the  resignation  valid.  Here 
the  assistant  overseer  might  at  any  time  have  determined  his 
office  by  his  own  act. 

(Pabkb,  B.  :  Not  unless  he  notified  his  resignation  to  the  vestry. 
Upon  an  issue  whether  he  had  resigaed  the  office  *of  assistant      [  *2r>4  ] 
overseer,  would  it  be  evidence  of  the  fact  that  he  had  accepted  the 
office  of  overseer  and  acted  under  it  ?) 

Formerly,  it  was  considered,  that,  if  two  offices  were  incompatible, 
the  acceptance  of  the  higher  of  the  two  ijjso  facto  vacated  the 
other :  Rex  v.  Godwin  (5).  But  Milward  v.  Thatcher  (6)  decided 
that  in  such  case  the  acceptance  of  the  latter,  though  an  inferior 
office,  will  vacate  the  former.  Rex  v.  Hughes  (7)  and  Rex  v. 
Tizzard  (s)  are  authorities  to  the  same  effect.  [He  also  cited  Rex 
V.  Pateman  (9).]  Here  the  mode  of  accounting  is  altered,  and 
consequently  the  risk  of  the  sureties  is  increased.  It  is  not  like 
the  case  of  a  clerk  who  is  afterwards  appointed  clerk  to  another 
person,  but  that  of  a  clerk  who  becomes  a  member  of  the  partner- 
ship firm. 

Hayes  in  reply : 

There  could  be  no  resignation  of  the  office  of  assistant  overseer 
by  the  mere  will  of  the  holder,  unless  he  communicated  his 
intention  to  resign  to  the  persons  having  the  power  to  appoint  to 
the  office.  If  it  be  held,  that  the  acceptance  of  the  office  of  overseer 
avoided  the  former  office,  the  consequence  would  be,  that,  if  an 

(1)  30  E.  R.  487  (6  B.  &  0.  646).  (6)  1  B.  R.  431  (2  T.  B.  81). 

(2)  6  Bing.  N.  C.  373.  (7)  31  B.  R.  288  (5  B.  &  0.  886). 

(3)  12  a  B.  654.  (8)  33  E.  E.  226  (9  B.  &  C.  418). 

(4)  38  B.  B.  191  (4  B.  &  Ad.  9).  (9)  1  B.  B.  621  (2  T.  E.  777). 

(5)  1  Doug.  398,  n. 
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Worth       assistant  *overseer,  who  is  a  defaulter,  was  appointed  overseer, 
Newton,      there  would  be  no  means  of  compelling  him  to  account, 
r  *255  ]  cnr.  adv.  vdt. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. : 

The  question  is,  whether  the  defendant  is  liable  for  the  breach 
of  duty  by  Piercy,  in  the  interval  between  his  appointment  as 
overseer  in  1847,  and  his  resignation  of  his  office  of  assistant 
overseer  in  March,  1852.  It  is  argued,  that  these  are  incompatible 
appointments,  and  that,  if  they  are,  the  second  appointment  vacates 
the  first;  and  if  not,  still  that  the  situation  of  the  sureties  is 
altered,  and  they  were  discharged  as  to  this  part  of  their  liability. 
•  In  the  first  place,  we  are  by  no  means  satisfied  that  they  are 
incompatible  offices;  we  think  they  are  not.  When  the  vestry 
nominated  Piercy  the  assistant  overseer,  under  the  59  Geo.  HI. 
c.  12,  B.  7,  and  the  justices  appointed  him  to  perform  certain  of 
the  duties  specified  in  the  warrant,  the  overseers  were  legally 
entitled  to  perform  all  the  remainder ;  and  there  is  nothing  incon- 
sistent in  the  assistant  overseer  acting  by  his  appointment,  and 
doing  the  specified  duties  with  a  salary,  and  the  regular  overseers 
the  remainder.  It  will  be  found,  that  there  is  nothing  in  the  Acts 
which  obliges  the  assistant  overseer  to  account  to  or  obey  the 
orders  of  the  regular  overseers.  He  appears  to  us  an  indepen- 
dent officer,  and  his  connection  with  the  regular  overseers  is  in 
name  only.  But  if  the  offices  are  incompatible,  the  question 
whether  the  second  appointment  vacates  the  first,  or  itself  is  void 
or  voidable,  depends  upon  the  application  of  the  principle  laid 
down  in  Rex  v.  Patteson  (l).  That  principle  was,  that  the  acceptance 
by  the  holder  of  one  office  of  another  incompatible  one  did  not 
vacate  the  former,  unless  the  office  be  such  as  he  could  determine 
[  *^B6  ]  by  his  own  act  simply,  *or  unless  that  authority  concurred  in  the 
new  appointment  which  could  accept  the  surrender  of  or  amove 
from  the  old  one.  In  such  cases  only,  there  would  be  an  implied 
amotion  or  surrender. 

In  this  case,  the  office  of  assistant  overseer  was  one  to  which 
the  vestry  could  nominate  and  elect  a  person,  and  two  magis- 
trates could  appoint  the  person  so  nominated  and  elected,  under 
59  Geo.  HI.  c.  12,  s.  6.     The  office  of  overseer  of  the  poor  was 
(1)  38  B.  B.  191  (4  B.  &  Ad.  9). 
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in  the  appointment  of  two  justices  of  the  peace,  one  being  of  the  Worth 
quorum,  under  the  43  Eliz.  c.  2,  and  the  power  of  amotion  can  newton. 
be  exercised  by  the  vestry  only,  under  the  7th  section  of  the 
former  Act.  In  this  case,  therefore,  there  is  no  implied  amotion 
from  the  old  by  appointment  to  the  new  office,  for  the  authority 
appointing  to  that  office  could  not  remove;  nor  any  implied 
surrender,  because  the  same  authority  could  not  accept  a  surrender 
of  the  old  office. 

But  it  was  said,  that  this  case  was  within  the  exception  pointed 
out  in  Rex  v.  Patteson,  as  any  assistant  overseer  could  determine 
his  office  by  his  own  act;  and  if  such  an  office  was  held  at  the 
mere  pleasure  of  the  holder  and  determinable  at  his  will  simply, 
there  is  no  doubt  that  such  an  office  would  be  within  the  excep- 
tion, and  the  acceptance  of  a  new  incompatible  office  would  be  a 
determination  of  his  will  to  retain  the  old  one.  But,  to  fall  within 
the  exception,  the  office  must  be  one  determinable  simply  by  the 
act  of  the  holder,  indicating  that  he  would  hold  it  no  longer.  If 
a  formal  mode  of  determining  the  office  is  required  by  law,  the 
holder  cannot  dispense  with  it  of  his  own  proper  authority. 

Now,  in  this  case,  the  statute,  by  the  7th  section,  provides, 
''that  the  person  appointed  to  be  an  overseer  shall  continue  in 
that  office  until  he  shall  resign  such  office,  or  the  inhabitants  in 
vestry  assembled  shall  revoke  it,  and  no  longer."  Now  we  think 
it  clear,  that  the  resignation  here  indicated  is  a  resignation  to  the 
vestry,  a  formal  notification  of  the  *act  of  giving  up  the  office  to  [  *257  ] 
which  they  have  nominated  him;  upon  which  notification  they 
may  act  and  nominate  another  to  succeed  him,  if  they  please. 
The  simple  will  and  pleasure  of  the  holder  to  give  up  his  office 
is  not  equivalent  to  this;  and  the  statute  does  not  contemplate 
the  determination  of  the  office  in  that  mode.  We  therefore  think 
the  office  of  assistant  overseer  is  not  determined  by  the  simple 
act  of  acceptance  of  an  incompatible  office. 

The  office,  however,  being  assumed  to  be  incompatible,  the 
appointment  to  it  is  either  altogether  invalid  and  void,  or  void- 
able only.  There  can  be  no  doubt,  that,  on  that  assumption,  the 
appointment  of  overseer  would  be  vacated  on  appeal,  if  it  was  not 
void.  In  either  case  the  assistant  overseership  continues.  Does, 
then,  the  condition  of  the  bond  apply  to  the  time  when  the 
assistant  overseer  held  both  the  offices  of  assistant  overseer  and 
overseer  ?  If  he  acted  as  overseer  and  did  all  the  acts  in  respect 
of  which  he  is  charged  with  defaults  in  the  character  of  principal 
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Worth       overseer,  the  bond  does  not  apply.    But  we  collect  from  the  case 
Nbwj'ok      ^^^^  ^^  ^^^'^  acted  in  every  respect  as  assistant  overseer,  and 
regularly  received  his  salary  as  such. 

But  then  it  is  also  said,  that  his  mode  of  accounting  was  altered; 
and  therefore,  during  the  time  he  actually  held  both  appointments, 
he  was  discharged  on  that  account.    But  we  do  not  see  that  any 
alteration  was  made  in  the  mode  of  accounting  by  the  appointment 
of  Piercy  to  be  overseer.     The  duties  of  an  assistant  overseer,  in 
accounting  and  in  every  other  respect,  are  defined  in  the  warrant 
of  appointment,  which  in  this  case  are  stated  to  be  the  same  as 
those  specified  in  the  condition.    The  assistant  overseer,  by  the 
condition,  is  to  account,  not  to  the  overseers,  but,  when  required 
by  the  overseers  for  the  time  being  or  the  vestry  or  select  vestry, 
he  is  to  render  a  just  and  true  account  of  all  monies  received  or 
expended  to  the  person  or  persons  duly  authorised  to  receive  the 
[  *268  ]       same.    Who  those  persons  are  is  not  stated  in  the  bond.     *But 
he  would  have  to  account  according  to  law;    and  the  statute 
4  &  5  Will.  IV.  c,  76,  8.  47,  then  in  force,  contains  provisions  on 
this  subject  for  accounting  once  a  quarter,  and  where  the  Poor 
Law  Commissioners*  orders  are  in  force  as  often  as  they  shall 
require,   to  guardians,   auditors,  or  other  persons  appointed  by 
them.    By  the  7  &  8  Vict.  c.  101,  s.  82,  the  Commissioners  may 
combine  parishes  and  unions  for  the  audit  of  accounts,  and  direct 
auditors  to  be  elected  for  the  district;   but  we  cannot  find  any 
enactment  which  directs  the  assistant  overseer  to  account  to  the 
regular  overseers.      The  only  alteration    as   to  the  accounting, 
which  the  appointment  of  the  assistant  overseer  to  be  overseer 
makes,  is,  that,  as  overseer,  he  would  be  less  likely  to  concur 
with  the  other  overseers  (of  whom  the  others  would  always  be  a 
majority)  in  calling  on  himself  to  account.    But  this  is,  we  think, 
much  too  remote  a  contingency  to  affect   the  liability  of    the 
sureties.     As  well  might  it  be  said  that  a  diminution  of  the  number 
of  overseers,  which  the  magistrates  might  in  their  discretion  make, 
would  lessen   the  chance  of  being  called  on  to  account,  and  so 
discharge  the  sureties.    Besides,  the  change  is  made  not  by  the 
obligees  in  the  bond,  but  by  the  justices. 

Judgment  for  the  plaintiffs. 
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NICKLIN   AND  Another  v.  WILLIAMS.  i854. 

(10  Ex.  269—269;  S.  C.  23  L.  J.  Ex.  liSo.)  "^^J" 

[Overruled :  see  Backhouse  v.  Bonomi  (1858)  9  H.  L.  0.  503,  34  L.  J.  Q.  B. 
181 ;  Barley  Main  Colliery  Co.  v.  Mitchell  (1886)  11  App.  Gas.  127,  55  L.  J.  Q.  B. 
529.] 


JAMIE80N  V.   EALEIGH  TREVELYAN  (l).  i854. 

(10  Ex.  269-282 ;  S.  C.  23  L.  J.  Ex.  281.)  ^«y30(2). 

W.  T.,  by  will  made  in  1818,  devised  to  his  son  R.  T.  an  annuity  or  rent-  [  ^^^  ] 
charge  of  300/.,  issuing  out  of  certain  land,  for  his  life,  payable  quarterly ; 
and,  by  a  codicil  of  even  date,  he  declared,  that,  in  case  his  son  should 
marry,  it  should  be  lawful  for  him,  if  he  should  think  proper,  to  settle  an 
annuity  of  300/.  upon  the  woman  he  might  happen  to  marry  for  her  life  by 
way  of  jointure,  to  be  charged  upon  the  said  real  estate  in  like  manner  as 
the  annuity  or  rent- charge  of  300/.  devised  to  his  son ;  and  that,  in  case 
his  said  son  should  so  settle  an  annuity,  it  should  be  by  way  of  substitution 
for  the  annuity  given  to  him  by  the  will ;  and  that,  immediately  on  such 
substitution  and  settlement  of  the  said  annuity,  the  annuity  given  by  the 
will  should  cease.  After  the  testator's  death,  B.  T.  married,  and,  in  exercise 
of  the  power  given  by  the  will,  by  a  deed-poll  settled  and  appointed  an 
annuity  of  300/.  a  year,  by  way  of  jointure,  on  his  wife,  declaring  the  same 
to  be  charged  on  the  testator's  estate,  in  like  manner  as  the  former  annuity 
was  charged  by  the  will:  Held,  that  the  terms  **  by  way  of  jointure,'*  in 
the  codicil,  did  not  postpone  the  wife's  annuity  till  after  her  husband's 
death,  the  testator's  intention  being  to  give  the  husband  the  power  to  settle 
an  annuity  in  lieu  of  that  given  to  him  by  the  will,  and  to  take  effect 
immediately ;  and  consequently,  on  the  execution  of  the  deed-poll,  the  wife 
took  the  substituted  annuity. 

The  doctrine  of  ademption  is  of  a  purely  equitable  character,  and  does 
not  prevail  in  a  court  of  law. 

Rbplbvin  of  the  plaintiff's  goods. 

Second  avowry  (»),  that  Walter  Trevelyan  (the  father  of  the 
♦defendant  Raleigh  Trevelyan)  before  the  time  when  <fcc.,  was  [  *270  ] 
seised  of  the  said  premises  in  which  <&c.,  and  before  the  time 
when  Ac,  to  wit,  on  the  13th  May,  1818,  by  his  will  devised  to 
the  said  R.  Trevelyan  an  annuity  or  yearly  rent-charge  of  800Z. 
during  the  term  of  his  natural  life,  issuing  out  of  the  said  premises, 
payable  on  the  usual  quarter  days,  with  a  power  of  distress,  and 
that,  by  a  codicil  to  the  will,  bearing  even  date  therewith,  the 
testator,  being  so  seised  as  aforesaid,  declared  as  follows (4):  ''I 
likewise  declare  my  will  and  mind  further  to  be,  that,  in  case  my 

(1)  Explained:  In  re  Be  Hoghton  plaintiff.  The  case,  however,  did  not 
[1896]  2  Gh.  385,  65  L.  J.  Ch.  667.  afford  sufficient  ground  for  a  report. 

(2)  Decided  in  the  preceding  Term.  (4)  That  portion  of  the  codicil  which 

(3)  There  was  a  demurrer  to  the  was  substantially  set  out  in  the  plea 
first  avowry,  on  the  argument  of  is  here  inserted  verbatim,  to  avoid 
which  judgment  was   given  for  the  repetition. 
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Jamie»on  said  son  R.  Trevelyan  shall  marry,  it  shall  be  lawful  for  him,  if  he 
Trevelyan.  thinks  proper,  to  settle  an  annuity  of  800/.  per  annum  upon  the 
woman  he  may  happen  to  marry,  for  her  life,  by  way  of  jointure ; 
and  which  annuity  shall  be  charged  upon  my  said  real  estate  in 
like  manner  as  the  annuity  or  yearly  sum  of  800/.  by  my  said  will 
devised  to  or  in  trust  for  my  said  son  Raleigh  is  by  my  said  will 
charged  thereon ;  and  in  case  my  said  son  R.  Trevelyan  shall  so 
settle  an  annuity  or  yearly  rent-charge  or  sum  on  any  wife  he  may 
happen  to  marry,  it  shall  be  by  way  of  substitution  for  the  said 
annuity  or  yearly  rent-charge  so  given  and  devised  to  or  in  trust 
for  my  same  son  by  my  said  will ;  and  that,  immediately  on  such 
substitution  and  settlement  of  the  said  annuity  or  rent-charge  of 
800/.  by  my  said  son  Raleigh  on  the  woman  he  may  happen  to 
marry,  the  said  annuity  or  yearly  rent-charge  of  800/.  by  my  said 
will  given  and  devised  to  or  in  trust  for  my  said  last-men lioned  son 
shall  cease,  determine,  and  be  wholly  extinguished."  The  avowry 
then  proceeded  to  allege,  that  afterwards,  to  wit,  on  the  10th  of 
June,  1819,  the  testator  died  so  seised  of  the  said  premises  in 
which  &c.,  without  altering  his  will  or  codicil ;  and  that  afterwards, 
on  the  20th  of  June,  1819,  the  defendant  Raleigh  intermarried  with 
[  *27i  ]  the  defendant  ^Elizabeth ;  and  that,  from  the  time  of  the  death  of 
the  testator,  the  said  annuity  or  yearly  rent-charge  had  been  always 
duly  paid  up  to  a  certain  day  before  the  making  of  the  deed  poll 
hereinafter  mentioned ;  and  that,  on  the  17th  of  February,  1851, 
the  defendant  Raleigh  Trevelyan,  by  a  certain  deed  poll,  appointed 
an  annuity  by  way  of  jointure  and  in  substitution  of  the  annuity 
given  by  the  will,  and  charged  it  on  the  premises  on  which  &c. ; 
and  that  the  defendants  distrained  for  the  arrears  of  such  annuity. 

The  plaintiff  pleaded  in  bar  to  this  avowry,  first,  that  the  said 
R.  Trevelyan  did  not,  by  virtue  and  in  exercise  of  the  said  power, 
settle  and  appoint  the  said  annuity  modo  et  forma  ;  and,  secondly, 
that  the  said  Walter  Trevelyan  did  not,  by  the  said  will  and  codicil, 
give  and  devise  as  in  the  said  second  avowry  in  that  behalf  alleged. 
Upon  these  pleas  in  bar  issues  were  joined. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  Newcastle  Assizes, 
it  appeared  that  Walter  Trevelyan,  the  testator,  being  seised  in  fee 
of  certain  lands,  and,  amongst  others,  of  the  premises  upon  which 
the  distress  was  levied  and  of  which  the  plaintiff  was  tenant,  devised 
to  his  son  Raleigh  Trevelyan,  the  defendant,  an  annuity  or  rent- 
charge  of  800/.  during  the  term  of  his  life,  and  issuing  out  of  the 
lands  upon  which  the  distress  was  made,  with  a  power  to  distrain 
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r. 
Tbevelyan. 


on  non-payment  of  such  rent-charge  or  annuity.     To  this  will,     jamieson 

which  was  dated  the  18th  of  May,  1818,  the  testator  added  a  codicil 

of  the  same  date.     This  will  and  codicil  were  given  in  evidence. 

The  codicil  contained  a  clause  which  is  set  forth  in  the  second 

avowry.     It  was  stated  by  the  plaintiff's  counsel,  that  the  testator, 

shortly  before  his  death,  in  anticipation  of  the  marriage  of  his  son, 

the  defendant,  with  one  Elizabeth  Grey,  the  other  defendant,  by 

indentures  of  lease  and  release,  bearing  date  respectively  the  Ist 

and  2nd  of  June,  1819,  settled  upon  the  defendant's  wife  for  life 

the  annual  sum  of  400/.  in  lieu  of  dower,  and  chargeable  upon  *one       [  '272  ] 

of  the  testator*s  estates  (l).     It  further  appeared,  that,  on  the  10th 

of  June,  the  testator  died  ;  and  that  on  the  24th  of  that  month  the 

defendants  intermarried.    Long  after  the  testator's  death,  namely, 

on  the  17th  of  February,  1851,  the  defendant  Raleigh  Trevelyan,  by 

deed  poll,  appointed  an  annuity  to  his  wife  by  way  of  jointure,  and 

in  substitution  of  the  annuity  of  300/.  given  by  the  will,  and  charged 

it  on  the  premises  upon  which  the  distress  was  made.     This  deed 

poll,  after  reciting  the  power,  proceeded  thus  :   ''  Whereas  the  said 

W.  Trevelyan  died  on  or  about  the  10th  June,  1819,  and  his  said 

will  and  codicil  were  soon  after  proved  by  the  executors  therein 

named  :   And  whereas  the  said  E.  Trevelyan,  in  the  month  of 

June,  1819,  intermarried  with  Elizabeth  Grey,  daughter  of  Robert 

Grey,  of  Shenston,  in  the  said  county  of  Northumberland,  Esquire, 

and  she  is  still  living,  and  is  the  wife  of  the  said  R.  Trevelyan : 

Now  know  ye,  and  these  presents  witness,  that  I  the  said  Raleigh 

Trevelyan,  by  virtue  of  my  said  recited  power,  and  of  every  other 

power  enabling  me  in   this   behalf,  do  by  this  deed  settle  and 

appoint  an  annuity  of  800/.  per  annum  upon  my  said  wife  Elizabeth 

Trevelyan  by  way  of  jointure ;  and  I  declare  that  the  same  shall  be 

charged  upon  the  real  estate  of  the  same  testator,  in  like  manner 

as  the  annuity  or  yearly  sum  of  300/.  by  the  said  will  devised  to  or 

in  trust  for  me  is  by  the  said  will  charged  therein.     In  witness 

whereof "  &c.    This  rent-charge  had  been  duly  paid  from  the  time 

of  the  testator's  death  up  to  the  25th  of  December,  1850,  when  it 

was  discontinued,  and  the  distress,  the  subject  of  the  present  action, 

was  levied  to  try  the  question  as  to  the  defendant's  right  to  such 

annuity  or  rent-charge. 

On  the  part  of  the  plaintiff  it  was  contended,  first,  that  under  the 
will  and  codicil,  and  the  deed  executed  by  the  male  defendant,  his 

(1)  The  effect  of  these  instruments  was  considered  in  the  case  of  Trevelyan 
V.  Trevelyan,  3  Bing.  616. 
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Jamiesok  wife  was  not  entitled  to  the  annuity  *  until  after  the  death  of  her 
Trbvelyan.  husband ;  and,  consequently,  that  the  defendants  had  no  right  to 
[  *273  ]  distrain.  It  was  further  contended,  that  the  deeds  of  the  let  and 
2nd  of  June,  1819,  would  operate  as  an  ademption  of  the  annuity 
or  rent-charge  granted  to  the  wife  by  virtue  of  the  power  given  by 
the  codicil.  The  defendants'  counsel  objected,  that  the  deeds  were 
not  admissible  in  evidence  under  either  of  the  issues  raised  by  the 
pleas  in  bar  to  the  second  avowry.  An  application  was  then  made 
on  the  plaintiff's  behalf  to  the  learned  Judge  for  leave  to  amend 
the  pleadings,  by  adding  a  plea  in  bar.  This,  however,  the  learned 
Judge  refused  to  allow,  on  the  ground  that  it  appeared  that  the 
plaintiff  had  obtained  leave  to  add  the  second  plea  in  bar  upon 
undertaking  to  admit  on  the  trial  of  the  cause  the  due  execution  of 
the  will  and  codicil,  and  that  the  only  question  which  such  new  plea 
would  raise,  would  be  one  of  construction  upon  the  will  and  codicil. 
Under  these  circumstances,  the  learned  Judge  directed  a  verdict  to 
*  be  entered  for  the  defendants  upon  both  the  issues  raised  by  the 
pleas  in  bar  to  the  avowry. 

In  last  Easter  Term,  Knowles  obtained  a  rule  nisi  to  set  aside 
the  verdict,  and  for  a  new  trial,  with  leave  to  the  plaintiff  to  amend 
upon  such  terms  as  the  Court  might  direct,  or  for  judgment  non 
obstante  veredicto  upon  the  second  avowry. 

Watson,  Hugh  Hill  {Willes  with  them),  showed  cause: 

First,  as  to  the  amendment.  There  are  several  objections  to  this 
part  of  the  rule.  The  doctrine  of  ademption  is  one  of  a  purely  equit- 
able character.  No  authority  can  be  cited  to  show  that  it  operates 
at  law.  This  subject  is  fully  treated  of  in  2  Wms.  Exors.,  4th  edit., 
page  1182  et  seq,  Davys  v.  Boucher  (1),  which  is  to  be  considered 
[  ^274  ]  as  a  leading  authority  *upon  the  question,  may  also  be  cited  to 
show  that  this  doctrine  is  not  applicable  to  a  devise  of  real  estate. 
It  was  there  held,  that  where  a  parent  or  person  in  loco  parentis 
gives  a  legacy  to  a  child  by  way  of  portion,  and  afterwards  makes 
advances  in  the  nature  of  a  portion  to  that  child,  that  will  amount 
to  an  ademption  of  the  gift  by  will,  and  a  court  of  equity  will 
presume  he  meant  to  satisfy  the  one  by  the  other.  But  this 
doctrine  applies  only  to  legacies,  and  not  to  a  bequest  of  a  residue, 
or  a  devise  of  real  estate ;  and  to  hold  that  the  doctrine  applies  to 
devises  of  real  estate  would  be  to  repeal  the  6th  section  of  the 
Statute  of  Frauds.  It  may  be  further  observed,  that  no  such 
(1)  51  R.  R.  397  (3  Y.  &  C.  397). 


VOL.  cn.]  1854.    EX.     10  EX.  274—275.  578 

external  act  as  the  disposal  of  property  by  deed  without  reference  Jamieson 
to  the  will  itself,  can  operate  as  an  ademption  of  the  power  under  trevelyan. 
the  will ;  and  further,  the  subject-matter  alleged  to  be  given  in 
substitution  of  that  first  given  by  the  will  should  be  co-extensive 
with  it :  Roome  v.  Roovie  (i),  Rider  v.  Wager  (2)9  Eoper  on  Legacies, 
4th  edit.,  page  829.  The  doctrine,  therefore,  of  ademption  is  an 
equitable  one ;  and  in  the  present  case  it  is  extremely  doubtful 
whether  a  court  of  equity  would  afford  relief. 

(Aldbrson,  B.,  here  intimated  that  it  appeared  to  him,  upon 
reference  to  the  authorities,  that  it  was  an  equitable  matter  only. 
Upon  which  Knowles  said  that  he  would  abandon  this  point,  and 
would  seek  relief  in  equity.) 

Secondly,  as  to  judgment  non  ohatante  veredicto.  This  question 
turns  upon  the  meaning  of  the  codicil.  The  plaintiff  contends, 
that,  by  the  words  "  by  way  of  jointure,"  the  right  of  the  wife  to 
the  annuity  is  postponed  to  the  death  of  her  husband.  But  this  is 
neither  the  necessary  nor  the  natural  meaning  of  those  words.  A 
gift  to  a  woman  by  way  of  '*  jointure  "  does  not  necessarily  mean 
that  she  is  not  to  enjoy  it  in  her  husband's  lifetime.  Strictly 
speaking,  the  term  *' jointure"  means  for  the  joint  lives  of  the 
husband  and  wife.  Such  a  construction  as  that  contended  for  *by  [  *275  ] 
the  plaintiff  would  not  give  full  effect  to  the  preceding  words  by 
which  the  annuity  is  given  to  the  wife  "  for  life,"  if  it  were  to  be 
held  that  she  is  to  take  the  gift  during  her  widowhood  only.  The 
testator  could  not  have  intended  that  the  legacy  should  not  take 
effect  before  the  death  of  the  husband,  or  he  would  have  said  so 
in  explicit  language.  According  to  the  construction  of  the  term 
"  jointure,"  to  be  found  in  the  27  Hen.  VIII.  c.  10,  s.  6,  as  put 
upon  it  by  the  Judges  in  the  second  resolution  in  Vernon  s  case  (3), 
it  must  take  effect  upon  the  death  of  the  husband  at  all  events ; 
but  there  is  nothing  in  that  report  which  justifies  the  position  that 
the  annuity  is  to  be  postponed  to  the  time  of  the  husband's  death. 
Aahton's  case  (4),  there  cited,  is  an  authority  to  the  contrary. 
There  the  father  of  an  intended  husband  by  feoffment,  made 
previous  to  the  marriage  of  his  son,  limited  lands  to  the  use  of  the 
intended  wife  for  her  life,  for  her  jointure ;  and  it  was  held  to  be  a 
jointure  within  the  intent  of  the  Act,  notwithstanding,  as  Lord  Coke 

(1)  3  Atk.  183.  (3)  4  Co.  Eep.  1. 

(2)  2  P.  Wms.  329.  (4)  Dyer,  228  a. 
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jamieson     observes,  the  estate  was  only  to  the  woman,  "whereas  all  the  estates 

r. 

Tbbvblyan.    in  the  Act  are  of  a  joint  estate,  but  all  is  of  one  eflfect." 

(Platt,  B.  :  The  definition  of  the  term  "  jointure,"  to  be  found  in 
Jacob's  Law  Dictionary,  is  ''  a  settlement  of  lands  and  tenements 
made  to  a  woman  in  consideration  of  marriage;  or,  it  is  a  covenant 
whereby  the  husband,  or  some  friend  of  his,  assureth  to  the  wife 
lands  or  tenements  for  term  of  her  life.  It  is  so  called,  either 
because  it  is  granted  ratione  junctara  in  TnatrinwniOy  or  for  that 
land  in  frank  marriage  was  given  jointly  to  husband  and  wife,  and 
after  to  the  heirs  of  their  bodies,  whereby  the  husband  and  wife 
were  made  as  it  were  joint  tenants  during  the  coverture."  And  for 
that  definition  authorities  are  cited.) 

It  is  said  in  Co.  Litt.  86  b,  "  So  as  to  comprehend  all  in  a  few 
words,  a  jointure,  (which  in  common  understanding  extendeth  as 
[  *276  ]  well  to  a  sole  estate  as  to  *a  joint  estate  with  her  husband),  is  a 
competent  livelihood  of  freehold  for  the  wife  of  lands  or  tenements, 
&c.,  to  take  effect  presently  in  possession  or  profit  after  the  decease 
of  her  husband,  for  the  life  of  the  wife  at  the  least,  if  she  herself  be 
not  the  cause  of  the  determination  or  forfeiture  of  it."  But  this 
passage  cannot  be  relied  upon  as  an  authority  that  the  estate  is  not 
to  take  effect  before  the  husband's  death ;  for  Lord  Coke  refers  to 
Vernon's  case,  where  the  subject  is  treated  "  more  at  large."  He 
is  merely  defining  the  least  estate  which  will  be  a  jointure  within 
the  statute  of  27  Hen.  VIII.  Now,  by  the  will  in  question,  the  annuity 
to  the  husband  was  payable  upon  the  usual  quarter  days  ;  and  the 
substituted  annuity  to  the  wife,  which  the  husband  was  empowered 
by  the  codicil  to  settle  upon  her,  is  to  be  payable  in  the  same 
manner.  When  the  husband  makes  the  appointment,  the  next 
quarterly  payment  becomes  due  in  right  of  the  wife.  If  this  be  not 
so,  no  effect  is  given  to  these  words  of  the  codicil. 

(Alderson,  B.  :  I  certainly  cannot  see  any  reason  why  the  wife's 
annuity  is  not  to  take  effect  before  her  husband's  death.  How  can 
it  be  said  that  the  annuity  which  is  to  be  in  substitution  of  that 
which  is  to  be  for  the  life  of  the  husband  is  not  to  take  effect 
before  an  event  which  may  postpone  it  for  a  very  long  period  ?  The 
whole  argument  on  the  part  of  the  plaintiff*  rests  upon  a  very  forced 
construction  of  the  words  "  by  w-ay  of  jointure.") 

This   is  an  attempt  to  give  such  a  construction  as  is  neither 
warranted  by  the  intention  of  the  testator,  as  expressed  upon  the 
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face  of  the  will  and  codicil,  nor  by  any  authority  to  be  foand  in  the     jamieson 
books  (1).  Tbevblyan. 

The  Court  then  called  on 

Knowles,  liaymond,  and  Quain^  to  support  the  rule  for  judgment 
non  obstante  veredicto : 

The  testator  has  not  •given  his  son  a  power  to  settle  the  annuity  [  ♦277  ] 
upon  his  wife  for  her  life  merely,  but  it  is  to  be  by  way  of  *'  jointure." 
According  to  the  common  acceptation  of  that  term,  the  estate 
does  not  commence  in  the  husband's  lifetime.  In  1  Bl.  Com.  by 
Stewart,  p.  152,  it  is  said :  *'  A  jointure,  which,  strictly  speaking, 
signifies  a  joint  estate  limited  to  both  husband  and  wife,  but  in 
common  acceptation  extends  also  to  a  sole  estate  limited  to  the  wife 
only,  is  thus  defined  by  Sir  Edward  Coke :  *  a  competent  livelihood 
of  freehold  for  the  wife  of  lands  and  tenements,  to  take  efifect  in 
profit  or  possession  presently  after  the  death  of  the  husband  for  the 
life  of  the  wife  at  least.'  "  This  annuity  to  the  wife  being  in  bar  of 
dower,  affords  an  additional  argument  that  it  was  intended  that  it 
should  commence  when  the  estate  of  which  it  is  to  be  the  repre- 
sentative commences. 

(Pollock,  C.  B.  :  That  construction  of  the  testator's  intention  is, 
to  say  the  least  of  it,  a  highly  improbable  one — I  may  say,  an 
impossible  one.  A  person  wishing  to  provide  for  his  son,  gives  him 
an  annuity  of  800Z.,  with  the  power  of  settling  it  upon  his  wife, 
annexing  a  condition,  that,  in  case  he  should  make  such  appoint- 
ment, the  new  annuity  shall  be  in  substitution  of  that  given  to  the 
son,  which  annuity  is  wholly  to  cease  and  determine.  It  would  be 
but  a  poor  substitution  for  an  annuity  of  which  the  son  is  in  the 
present  enjoyment,  if  the  efifect  of  the  arrangement  were  to  deprive 
him  of  his  annuity.  The  question  then  is,  whether,  in  the  face  of 
Buch  an  improbable  construction,  the  word  ''  jointure  "  necessarily 
means  a  provision  for  a  woman  after  her  husband's  death.) 

If  the  word  has  not  that  meaning,  the  testator  has  expressed  his 
intention  in  a  singular  manner.  Bac.  Abr.  tit.  ''  Dower  and 
Jointure  "  (G,)  afifords  an  argument  in  favour  of  the  plaintiff's  con- 
struction. A  provision  for  the  wife  during  her  husband 's  lifetime 
is  usually  called  pin-money.    If  the  testator  had  intended  that  the 

(1)  In  Hervfy  v.  Hervey,  1  Atk.  663,      *  jointure  *  or  •  provision '  are  Bynony- 
Lord  Hakdwicke  says,  **The  words      mous  terms." 
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jamieson  estate  should  be  to  the  wife  *for  life,  he  would  not  have  added  the 
Tbbvelyan.  words  "  by  way  of  jointure."  This  is  a  power  to  charge  the  estate 
[  *278  ]  of  a  stranger  ;  and  if  the  will  and  codicil  admit  of  two  meanings, 
that  construction  ought  to  be  adopted  which  is  most  favourable  to 
the  terre-tenants.  The  ordinary  mode  of  providing  for  a  woman  by 
jointure  is  treated  of  in  1  Boper  on  Husband  and  Wife,  by  Bright, 
p.  448.  The  case  of  Wykham  v.  Wykham  (i)  may  also  be  referred 
to.  The  power  here  given  is  a  mere  power  to  charge  an  estate  in 
lieu  of  dower,  according  to  the  intention  of  the  testator. 

(Aldehson,  B.  :  The  term  **  jointure"  may  mean  an  estate  to  the 
wife,  to  commence  either  before  or  after  the  death  of  her  husband. 
The  testator  gave  his  son  an  annuity,  and  something  more ;  but, 
according  to  the  plaintiff's  argument,  the  son  by  the  power  given 
to  him  would  have  less.  If  the  testator  had  given  his  son  the 
power  to  appoint  an  estate  to  his  wife  of  5001.  a  year,  payable  to  her 
on  his  death,  in  substitution  of  that  which  he  had  of  800^.  a  year 
payable  inprasenti,  the  argument  would  be  more  plausible.) 

Pollock,  C.  B.  : 

I  am  of  opinion,  that  the  rule  for  judgment  non  obstante  veredicto 
ought  to  be  discharged.    The  point  upon  the  amendment  has  been 
abandoned.    The  question  then  turns  entirely  upon  the  rneaning  of 
the  clause  in  the  codicil  to  the  will  of  Ealeigh  Trevelyan's  father. 
The  substance  of  the  will  is  as  follows :  There  is,  first,  an  annuity 
granted  to  Ealeigh  absolutely  for  his  life,  of  which  he  is  to  have 
the  full  benefit.    It  is  charged  on  other  lands  than  those  of  which 
he  was  to  be  possessed  for  life,  namely  upon  certain  lands  that  (it 
is  said)  went  to  some  younger  children.    Now,  he  having  that 
annuity  of  SOOZ.  a  year  given  to  him  for  his  own  life  and  for  his 
L  ♦279  ]      own  *benefit,  the  testator  by  this  codicil  gave  him  the  following 
power,  contained  in  a  clause  which  says,  that,  "in  case  Baleigh 
Trevelyan  shall  marry,  it  shall  be  lawful  for  him,  if  he  think  proper, 
to  settle  an  annuity  of  SOOZ.  per  annum  upon  the  woman  he  may 
happen  to  marry,  for  her  life ; "  that  is,  he  has  the  power  of  settling 
an  annuity  upon  his  wife  for  Ufe.    But  then  comes  the  expression 
"  by  way  of  jointure,"  which  I  take  to  mean,  that  the  annuity  shall 
be  given,  not  as  is  suggested,  according  to  the  popular  notion  of  a 
''  jointure,"  as  something  from  which  she  is  to  derive  no  benefit  till 
her  husband's  death,  but  an  annuity  to  take  effect  immediately*     In 

(1)  18  Ves.  896. 
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other  words,  the  codicil  gives  the  power  to  settle  an  annuity  on  the  Jamisson 
wife  for  her  life,  though  by  way  of  jointure  only,  according  to  the  trbvkltan. 
provisions  of  the  stat.  of  the  27  Hen.  VIII.  c.  10.  Therefore,  if  this 
annuity  had  been  given  to  her  before  marriage,  it  would  have  been 
in  bar  of  dower ;  but  being  after  marriage,  it  left  the  wife  the  option 
of  claiming  her  dower  and  of  giving  up  the  annuity,  or  of  keeping 
the  annuity  and  of  giving  up  her  dower.  The  will  then  says,  that 
the  annuity  shall  be  charged  upon  the  same  premises  as  those  upon 
which  the  other  annuity  is  charged,  **  in  like  manner  as  the  same 
annuity  or  yearly  sum  of  SOOZ.  by  my  said  will  devised  to  or  in 
trust  for  my  said  son  Ealeigh  Trevelyan  is  by  my  said  will 
charged  thereon ;  and  that,  in  case  my  said  son  Baleigh  Trevelyan 
shall  so  settle  an  annuity  or  yearly  rent-charge  on  any  wife  he  may 
happen  to  marry,  it  shall  be  by  way  of  substitution  for  the  said 
annuity  or  yearly  rent-charge  so  given  and  devised  to  or  in  trust 
for  my  said  son  by  my  said  will ; "  that  is,  there  are  not  to  be 
two  annuities,  but  one  only  ;  **  and  that,  immediately  on  such 
substitution  and  settlement  of  the  said  annuity  and  rent-charge 
of  8002.  by  my  son  Baleigh  on  the  woman  he  may  happen  to 
marry,"  the  other  annuity  shall  cease.  Certainly,  the  whole  of 
this  language  has  a  present  aspect,  and  does  not  *look  like  a  [  *280  ] 
postponement  of  the  annuity  to  the  wife  till  her  husband's  death, 
the  words  being  '*  the  said  annuity  or  yearly  rent-charge  of  800i. 
by  my  said  will  given  and  devised  to  or  in  trust  for  my  said  last- 
mentioned  son  shall  cease,  determine,  and  be  wholly  extinguished.'* 
It  appears  to  me,  that,  reading  these  words,  and  looking  at  their 
grammatical  meaning,  and  at  what,  in  all  probability,  must  have 
been  intended  by  such  expressions,  their  effect  and  meaning  is  this : 
"  I  give  to  you,  Ealeigh  Trevelyan,  for  your  own  benefit,  an  annuity 
of  800i.  a  year  for  your  life ;  but,  if  you  happen  to  marry,  you  shall 
be  at  liberty  to  settle  it  on  your  wife  for  her  life,  to  begin  imme. 
diately ;  and,  instead  of  your  receiving  it  then,  it  will  be  for  her  benefit. 
She  will,  indeed,  be  entitled  to  it ;  but  you,  as  her  husband,  will  of 
course  enjoy  it  during  her  life ;  and  this  is  to  be  done  by  way  of 
jointure,  that  is,  it  is  to  be  in  bar  of  dower.  This  is  not  simply  an 
annuity,  but  it  is  an  annuity  which  she  is  to  have  for  her  life,  com- 
mencing immediately ;  and  in  case  of  your  death,  if  she  survives 
you,  she  is  then  to  have  it  in  bar  of  dower."  The  testator  may 
possibly  have  meant  (though  that  question  does  not  arise  now),  that 
the  husband  should  have  power  to  settle  it  on  her  by  way  of  jointure 
during  their  lives.  It  is  by  no  means  clear,  that  the  annuity  is  to 
B.B. — VOL.  cii.  87 
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Jamikson  be  for  her  life  only.  I  think  it  would  be  far  more  reasonable  to 
Tbevelta».  contend,  that  this  settlement  upon  her  by  way  of  jointure  was  for 
the  lives  of  both.  However,  that  question  does  not  arise.  With 
reference  to  the  question  now  before  us,  I  entertain  no  doubt,  that 
the  testator  intended  that  the  annuity  should  be  enjoyed  by  the 
wife  during  the  whole  of  her  life,  and,  in  the  event  of  her  surviving 
her  husband,  that  she  should  receive  it  by  way  of  jointure  and  in 
bar  of  dower. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  The  annuity  is  expressly  granted  to 
[  ♦281  ]  the  wife  for  life.  But,  according  to  *the  argument  for  the  plaintiff, 
it  would  not  be  to  her  for  her  life,  but  to  her  after  the  death  of  her 
husband  for  the  remainder  of  her  life.  Then,  do  the  words  "  by 
way  of  jointure  "  warrant  such  a  construction  ?  I  think  not,  for 
those  words  would  not  show  that  such  an  annuity  was  not  to  take 
effect  in  the  lifetime  of  the  wife,  but  only  that  it  was  to  be  taken  in 
substitution  of  dower.  It  is  a  perfectly  good  jointure,  under  the 
provisions  of  the  statute,  if  we  hold,  that  the  wife  takes  it  for  the 
whole  of  her  life,  beginning  from  that  time  when  the  deed-poll  is 
executed.  Moreover,  it  seems  to  me,  that  this  is  a  reasonable  con- 
struction of  the  will,  and  the  only  reasonable  construction  of  it,  for 
the  purpose  of  giving  effect  to  the  words  "  for  her  life."  But  then 
let  us  see  what  the  other  parts  of  the  case  are,  for  in  my  opinion 
they  confirm  this  view  very  clearly.  The  testator  gives  to  his  son 
an  annuity  for  his  son's  life,  and  gives  him  a  power,  which  is 
obviously  intended  to  be  an  additional  benefit  to  him,  of  substi- 
tuting his  wife's  life,  in  case  he  should  choose  to  do  so.  Surely,  it 
would  be  no  additional  benefit  to  the  son,  if  the  substitution  of  the 
wife's  life  in  place  of  his  own  was  only  to  be  on  condition,  that, 
during  the  remainder  of  his  own  life,  his  own  annuity  should  cease. 
I  cannot  think  that  to  have  been  the  intention  of  the  testator.  The 
words  are  "  for  life,"  and  full  effect  cannot  be  given  to  those  words 
unless  the  annuity  begins  immediately.  If  the  annuity  begins 
immediately,  full  effect  is  also  given  to  the  words  *^  by  way  of 
jointure."  Therefore,  by  this  construction,  effect  is  given  to  every 
word,  and,  in  my  opinion,  also  to  the  intention  of  the  testator,  and 
which  the  argument  on  -the  other  side  does  not  do.  In  this  case, 
therefore,  the  annuity  was  for  the  wife's  life,  beginning  at  the  time 
the  instrument  was  executed,  and  not  at  the  time  of  the  husband's 
death,  when  there  could  be  no  substitution  of  the  one  annuity  for 
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the  other,  seeing  that  the  thing  for  which  it  was  to  be  substituted     Jamieson 
must  have  ceased.  Tbevelyan. 

Platt,  B.  :  [  282  ] 

I  concur  with  the  opinions  which  have  been  expressed  by  my 

learned  brothers,  and  also  in  the  reasons  which  they  have  assigned. 

It  may  be  further  remarked,  that,  if  the  argument  on  the  part  of 

the  plaintiff  is  to  prevail,  the  words  pointed  at  in  the  codicil  would 

be  entirely  got  rid  of,  because  the  annuity  is  most  clearly  given  to 

the  wife  for  life.     A  power  is  given  of  settling  it  on  the  wife  for  her 

life,  and  if  she  were  not  to  live  as  long  as  her  husband,  she  never 

would  have  it  at  all.     That  would  be  a  direct  negative  of  the  power 

that  is  given  to  the  husband  of  settling  it  during  the  whole  of  her 

life.    The  words  **  by  way  of  jointure  "  do  not  appear  to  me  to  alter 

the  case,  because  it  is  consistent  with  those  words  that  she  might 

enjoy  it  during  her  own  life,  if  she  survived  her  husband,  and  also 

during  their  joint  lives  (l). 

^  Rule  discharged. 

PAYNE  AND  Another  v.  The  NEW   SOUTH  WALES       i8w. 
COAL  AND   INTEKCOLONIAL  STEAM  NAVIGA-      '^—^' 
TION   COMPANY  (2).  ^^83] 

(10  Ex.  28:J— 293  ;  S.  0.  24  L.  J.  Ex.  117.) 

The  first  count  of  a  declaration  stated,  that  the  plaintiffs  had  projected  a 
Joint-stock  Company  within  the  meaning  of  the  7  &  8  Vict.  c.  110,  which 
Company  was  i^terwards  provisionally  registered :  that,  within  twelve 
months  after  its  provisional  registration,  articles  of  agreement  were  entered 
into  between  the  plaintiffs  of  the  one  part,  and  P.  and  L.  of  the  other  part, 
whereby  the  plaintiffs  agreed  to  transfer  to  P.  and  L.  on  behalf  of  the 
Company  all  the  interest  of  the  plaintiffs  therein  ;  and  P.  and  L.  on  behalf 
of  the  Company  agreed  that,  in  case  the  plaintiffs  should,  within  six 
calendar  months  after  the  aniyal  of  the  first  of  the  steam  vessels  to  be 
dispatched  by  the  Company  in  the  colony  of  Australia,  commence  the 
business  of  shipbrokers  at  Sydney,  the  plaintiffs  should  be  the  shipbrokers 
of  the  Company  for  the  port  of  Sydney ;  and  further,  that  the  Company 
should  provide  the  plaintiffs  with  a  free  passage  to  the  said  colony  by  the 
first  of  the  Company's  steam  vessels  so  to  be  dispatched.  Averments,  that 
afterwards  the  Company  was  completely  registered  ;  that,  after  the  pro- 
visional registration  of  the  Company,  the  first  steam  vessel  was  dispatched 
by  the  Company  to  Australia,  and  the  plaintiffs  were  willing  to  have  gone 
by  it,  and  did  all  things  necessary  to  entitle  them  to  the  agreed  passage. 
Breach,  that  the  Company  refused  to  permit  the  plaintiffs  to  go  by  that 
vessel.  Second  count,  that  the  Company,  after  their  complete  registration, 
by  their  directors,  exonerated  and  discharged  the  plaintiffs  from  establishing 

(1)  Martin,   B.,  had  left  the  Court      L.  R.  2  C.  P.  174,  184,  36  L.  J.  C.  P. 
before  the  conclusion  of  the  argument.      94,  15  L.  T.  313. 

(2)  Followed,  A'f/Hcrv.-fiairtfr  (1866) 
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the  business  of  shipbrokers  at  Sydney  within  six  Cdlendar  mouths  after  the 
arrival  of  the  first  steam  vessel ;  and  the  Company  then  agreed  with  the 
plaintiffs,  that  the  time  for  establishing  such  business  at  Sydney  by  the 
plaintiffs  should  be  enlarged  ;  and  that,  if  the  plaintiffs  established  such 
business  at  Sydney  within  six  c^ilendar  months  after  the  arrival  of  a  certain 
other  steam  vessel  which  the  Company  agreed  to  dispatch  to  Australia,  the 
plaintiffs  should  have  and  transact  the  Company's  ship-broking  business  at 
the  port  of  Sydney,  upon  the  terms  in  the  articles  of  agreement  mentioned  ; 
and  the  Company  also  agreed  with  the  plaintiffs  to  provide  them  with  a  free 
passage  to  the  said  colony.  Averments,  that  the  plaintiffs  have  always  been 
ready  and  willing  to  proceed  to  the  said  colony  by  the  last-mentioned  steam 
vessel,  and  have  done  all  things  necessary  to  entitle  them  to  the  agreed 
passage.  Breaches,  that  the  Company  after  their  complete  registration 
have  refused  to  establish  any  ship-broking  business  at  Sydney,  and  have 
refused  to  dispatch  the  last-mentioned  steam  vessel.  On  demurrer :  Held, 
that  the  first  count  was  bad,  since  the  completely  registered  Company  was 
not  liable  on  the  contract  made  by  the  provisionally  registered  Company. 

Held,  also,  by  Platt,  B.,  and  Mabtu?,  B.,  that  the  second  count  was 
bad,  since  it  did  not  disclose  any  consideration  for  the  alleged  agreement 
Pabke,  B.,  dnhitante. 

The  first  count  of  the  declaration  stated,  that,  before  the  pro- 
visional registration  of  the  Company  and  the  making  of  the  articles 
of  agreement  thereinafter  mentioned,  the  plaintiffs  had  started  the 
project  of  forming  a  Joint-stock  Company  in  England  for  purposes 
within  the  meaning  of  the  7  &  8  Yict.  c.  110,  to  be  called  "  The 
Australian  Coal  Mining  and   Screw   Steam  Coasting  Navigation 
Company,"  the  capital  of  which  Company  should  be  divided  into 
shares,  and  so  as  to  be  transferred  without  the  express  consent  of 
all  the  copartners  in  the  proposed  Company,  and  the  members  of 
which  Company  should  consist  of  more  than  twenty- five  persons  ; 
and  the  plaintiffs,  before  the  provisional  registration  *of  the  Com- 
pany, and  before  and  at  the  time  of  the  making  of  the  said  agree- 
ment, had   expended  a  considerable  amount  of  money,   labour, 
and  time  in  endeavouring  to  mature  their  said  project  and  form 
the  said  Company,  and  the  said  Company  was  in  trhe  course  of 
formation,  and  about  being  established  by  the  plaintiffs  as  the 
projectors  and  promoters  thereof ;  that,  just  before  the  provisional 
registration  of  the  proposed  Company,  the  plaintiffs  bad  agreed 
with  F.  Pegler  and  B.  Lloyd,  thab  the  plaintiffs  should,  and  they 
did  transfer  and  relinquish  their  said  project,  and  all  their  interest 
therein  as  projectors  thereof,  to  F.  Pegler  and  B.  Lloyd,  on  behalf 
of  the  said  intended  Company  to  be  thereafter  formed ;  and  that 
the  name  of  such  intended  Company  should  be  changed  and  called 
"  The  Australian  Coal  and  Intercolonial  Steam  Navigation  Com- 
pany."    The  declaration  then  stated,  that  afterwards,  and  before 
the  making  of  the  articles  of  agreement,  F.  Pegler  and  B.  Lloyd,  as 
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the  promoters  of  the  proposed  Company,  made  a  return,  to  the       Patkb 
office  for  the  registration  of  Joint-stock  Companies,  of  the  parti-    kew  South 
culars  according  to  the  Schedule  C.  to  the  said  Act  annexed ;  and  ^t^^^^^t^ 

AlfD  INTER" 

that  thereupon  the  said  return  was  registered  by  the  Kegistrar     colonial 
of  Joint-stock  Companies,  who  gave  a  certificate  of  the  provisional  navigation 
registration  of  the  Company  by  the  name  last  aforesaid.    That,  ^' 

within  twelve  months  from  the  date  of  such  certificate,  articles  of 
agreement  were  entered  into  between  the  plaintiffs  of  the  one  part, 
and  F.  Pegler  and  B.  Lloyd,  therein  described  as  two  of  the  pro- 
visional directors  of  the  Australian  Coal  and  Intercolonial  Steam 
Navigation  Company,  on  the  behalf  of  the  said  Company,  of  the 
other  part ;  whereby  the  plaintiffs  agreed  to  transfer  and  relinquish 
unto  F.  Pegler  and  B.  Lloyd,  on  behalf  of  the  said  Company,  the 
project  for  the  formation  of  the  Company,  and  all  the  right  and 
interest  of  the  plaintiffs  therein.  And  by  the  said  articles  of  agree- 
ment F.  Pegler  and  B.  Lloyd,  on  behalf  of  the  said  Company,  did 
further  agree,  that,  in  case  the  plaintiffs  should,  within  six  calendar 
^months  after  the  arrival  of  the  first  of  the  steam  vessels  to  be  [  *285  ] 
dispatched  by  the  Company  in  the  colony  of  Australia,  commence 
the  business  of  shipbrokers  at  Sydney,  the  plaintiffs  should  be 
shipbrokers  to  the  Company  for  the  port  of  Sydney.  And,  further, 
that  the  Company  should  provide  the  plaintiffs  with  a  free  first- 
class  cabin  passage  to  the  said  colony  by  the  first  of  the  Company's 
steam  vessels  so  to  be  dispatched  as  aforesaid:  Provided,  that 
nothing  in  the  articles  of  agreement  contained  should  be  taken 
otherwise  than  as  conditional  upon  the  Company  obtaining  their 
certificate  of  complete  registration ;  and  that  F.  Pegler  and  B.  Lloyd 
should  not  incur  personal  responsibility  or  liability  of  any  kind  in 
respect  to  those  articles  of  agreement,  but  that  the  plaintiffs  should 
resort  to  the  Company.  The  declaration  then  proceeded  to  state, 
that  F.  Pegler  and  B.  Lloyd  as  such  promoters  of  the  intended 
Company,  registered  the  further  particulars  required  by  the  Act  to 
be  provisionally  re<{istered ;  that  the  Company  was  duly  formed  by 
deed  under  the  hands  and  seals  of  the  shareholders  ;  and  that  after- 
wards, and  within  twelve  months  from  the  certificate  of  provisional 
registration,  the  said  deed  was  registered,  and  thereupon  the  Regis- 
trar of  Joint-stock  Companies  granted  a  certificate  of  complete 
registration  of  the  Company.  Averments :  That,  after  the  provi- 
sional registration  of  the  Company,  a  steam  vessel  belonging  to  the 
Company,  called  the  William  Wiskinf  having  cabins  for  passen- 
gers, was  dispatched  by  the  directors  from  the  port  of  London  to 
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Patvb       the  colony  of  Australia,  and  which  steam  vessel,  being  the  first 
New  South  dispatched  by  the  Company  to  Australia,  afterwards  arrived  in  the 
^ndTntto-^  colony;  and  the  plaintiflfs  were  ready  and  willing  to  have  gone  in 
COLONIAL     that  vessel  as  passengers  to  Australia,  and  done  all  things  necessary 
Nayioation   to  entitle  them  to  have  the  agreed  passage  to  that  colony  by  the 
steam  vessel.    Breach :  that  the  Company  and  their  directors  would 
not  provide  the  plaintiffs  with  a  free  first-class  or  any  passage,  and 
refused  to  permit  the  plaintiffs  to  go  by  that  vessel  to  the  colony  of 
[  *286  ]      Australia.     *  Second  count :  And  the  plaintiffs  further  say,  that 
the   Company,   after  their  complete  registration,   by  their  then 
directors  exonerated  and  discharged  the  plaintiffs  from  establishing 
the  business  of  shipbrokers  at  Sydney  within  six  calendar  months 
after  the  arrival  of  the  steam  vessel  called  the  William  Wiskin ; 
and  the  Company  then  agreed  with  the  plaintiffs  that  the  time  for 
establishing  such  business  at  Sydney  by  the  plaintiffs  should  be 
enlarged;  and  that,  if  the  plaintiffs  established  such  business  at 
Sydney  within  six  calendar  months  after  the  arrival  of  a  certain 
other  steam  vessel  of  the  Company,  called  the  Golden  Queen,  which 
the  Company  by  their  directors  proposed  to  and  agreed  with  the 
plaintiffs  to  dispatch  to  the  said  colony  of  Australia,  the  plaintiffis 
should  have  and  transact  the  Company's  ship-brokering  business  at 
the  port  of  Sydney  upon  the  terms  in  the  articles  of  agreement 
mentioned  ;  and  the  Company,  by  their  directors,  then  also  agreed 
with  the  plaintiffs  that  they  the  Company  would  provide  the  plain- 
tiffs with  a  free  first-class  cabin  passage  to  the  said  colony  by  the 
Company's  steam  vessel  called  the  Oolden  Queen.    Averments: 
That  the  plaintiffs  have  always  been  ready  and  willing  to  proceed 
to  the  said  colony  by  the  steam  vessel  called  the  Oolden  Queen, 
and  have  done  all  things  necessary  to  entitle  them  to  have  the 
agreed  passage  to  the  said  colony  by  that  steam  vessel,  and  to  have 
had  and  transacted  the  ship-broking  business  of  the  Company  at  the 
port  of  Sydney.    Breaches :  That  the  Company  and  their  directors, 
since  the  complete  registration,  have  refused  to  establish  any  ship- 
broking  business  at  the  port  of  Sydney;  and  have  refused  to 
dispatch  the  steam  vessel  called  the  Golden  Queen  to  the  colony 
of  Australia. 
Demurrer  to  both  counts,  and  joinders  therein. 

Lush  (Bramivell  with  him)  in  support  of  the  demurrers : 

The  question  raised  by  the  demurrer  to  the  first  count  is,  whether 
[  ♦287  ]      a  Joint-stock  Company  completely  registered  *under  the  provisionB 
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of  the  7  &  8  Viet.  c.  110,  is  liable  on  contracts  made  after  provi-       Patnb 
sional  and  before  complete  registration.     It  is  submitted  that  it  is   new  South 
not.    A  Company,  on  provisional  registration,  cannot  enter  into    andTnteb-^ 
•  contracts  for  any  service  except  such  as  is  necessarily  required  for     ^^Jtbam^^ 
the  establishment  of  the  Company,  and  except  any  contract  to  be  Navigation 
made  conditional  on  the  completion  of  the  Company,  and  to  take 
effect  after  complete  registration :  sect.  23.     By  the  25th  section,  a 
completely  registered  Company  may  adopt  any  contract  made  by 
the  shareholders  or  other  persons  with  a  trustee  on  behalf  of  the 
Company  before  complete  registration,  and  may  enforce  the  same 
in   all  respects  as  if  it  had  been  made  with  the  Company  after 
their  incorporation  ;  but  there  is  no  corresponding  power  to  sue  the 
Company  on  such  contracts. 

(Mabtin,  B.,  referred  to  the  4^th  section.) 

Hutchison  v.  The  Surrey  Consumers  Gas  Light  Association  (1) 
decided  that  a  Company  completely  registered  is  not  liable  on 
contracts  made  by  the  promoters  before  provisional  registration. 
The  second  count  is  also  bad,  inasmuch  as  it  does  not  disclose  any 
consideration  whatever  for  the  alleged  agreement. 

Bovillf  contra  : 

First,  a  completely  registered  Company  is  liable  in  respect  of 
contracts  made  after  provisional  and  before  complete  registration. 
The  general  policy  of  the  Act  favours  that  view.  Hutchison  v.  The 
Surrey  Consumers  Gas  Light  Association  has  no  bearing  on  this 
case ;  for  before  provisional  registration  the  Company  lias  no  exist- 
ence, and  its  members  are  mere  promoters.  The  25th  section  only 
relates  to  contracts  made  with  a  trustee  on  behalf  of  the  Company. 
The  Legislature  must  have  intended  that  the  completely  registered 
Company  should  be  liable ;  for  it  has  enabled  it,  when  provisionally 
registered,  to  make  contracts  which  become  effectual  on  complete 
registration.  This  *very  point  was  before  the  Court  in  the  case  of  [  ♦288  ] 
Taylor  v.  The  Crowland  Gas  Company. 

(Martin,  B.  :  In  that  *case  there  was  no  decision  ;  it  stood  over       [  ♦289  ] 
until  after  the  demurrer  was  argued  (2).) 

(He  also  referred  to  BuU  v.  Chapman  (8).) 

{!)  IIO.B.  689.  (3)  8  Ex.  444. 

(2)  Bee  past,  p.  586  (10  Ex.  293). 
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paykk  The  second  count  shows  a  valid  contract  with  the  Company  after 

New  South  complete  registration. 
.Wales  Coal 

^COLONIAL  (Martin,  B.  :  Where  is  the  consideration  for  it  ?) 

Navioatiok  There  is  the  mutual  agreement  of  both  parties.    The  defendants 


Co. 

[290] 


agree  to  employ  the  plaintiff  in  consideration  that  he  will  serve 
them. 

(Parke,  B. :  This  subject  underwent  great  consideration  in  the 
case  of  Einmens  v.  Elderton  (1),  where  I  pointed  out  that  the  term 
''  it  was  agreed  "  makes  the  words  of  the  agreement  those  of  both 
parties.) 

If  A.  "  agrees  "  with  B.,  that  is  a  mutual  agreement  between  the 
two  parties  :  Wood  v.  The  Copper  Miners  Company  (2). 

(Martin,  B.  :  The  word  "  agreed  **  may  mean  an  agreement 
between  the  two  parties,  or  it  may  express  something  to  be  done  by 
the  one  only.) 

Upon  general  demurrer  the  Court  will  make  every  intendment  in 
support  of  the  count. 

Bramwell  in  reply  (s)  : 

The  word  "  agree "  is  equivalent  to  "  promise."  There  is  no 
obligation  on  the  part  of  the  plaintiffs  to  act  as  the  shipbrokers  of 
the  defendants. 

(Parke,  B.  :  If  the  words  had  been  "  it  was  agreed  by  and  between 
the  plaintiffs  and  the  defendants,"  that  would  have  imported  an 
[  ^291  ]      obligation  on  the  part  of  the  plaintiffs  *to  act  as  the  shipbrokers  of 
the  defendants.) 

Here  there  is  no  mutuality,  but  only  a  promise  by  the  one  party. 

Parke,  B.  : 

I  am  of  opinion  that  the  first  count  is  bad.  It  is  impossible  to 
make  this  Company  liable  for  acts  done  before  its  complete  regis- 
tration, unless  by  Act  of  Parliament ;  and  there  is  certainly  nothing 
in  the  7  &  8  Vict.  c.  110  which  renders  them  liable  on  a  contract 
of  this  description.    With  regard  to  the  second  count,  my  learned 

(1)  13  0.  B.  495 ;  see  94  R.  E.  288.       to  confiae  his  argument  to  the  aeoond 

(2)  78  R.  R.  859  (7  0.  B.  906).  point. 

(3)  He  was  requested  by  the  Court 
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brothers  are  of  opinion  that  no  consideration  is  stated  in  it.     I  Payne 

entertain  some  doubt  whether  it  is  not  good.     If  the  word  **  agreed  *'  new  South 

is  to  be  read  as  the  agreement  of  both  parties,  then  it  imports  that  ^^^Tntkb^ 

the  defendants  agreed  to  employ  the  plaintiffs,  in  consideration  colonial 

that  they  would  serve  the  defendants :  but,  it  the  word  "  agreed  "  Navigation 

is  to  be  read  as  in  the  case  of  Sykes  v.  Dixon  (1),  not  saying  with  ^^* 
any  body,  then  it  is  perfectly  clear  that  no  consideration  is  expressed. 

Platt,  B.  : 

The  first  count  is  bad.  It  does  not  appear  that  the  contract  was 
of  any  benefit  to  the  Company ;  and  I  am  clearly  of  opinion  that  it 
was  beyond  the  power  of  the  provisionally  registered  Company  to 
bind  the  completely  registered  Company  by  entering  into  it.  Then, 
as  to  the  second  count,  it  merely  alleges  that  the  defendants  pro- 
mised the  plaintiffs  to  do  something,  and  there  is  nothing  whatever 
to  be  done  on  their  part.  Then  where  is  the  consideration  ?  It  is 
the  same  as  if  the  count  had  stated  that  the  defendants  agreed  to 
pay  the  plaintiffs  100/. 

Martin,  B.  : 

I  am  of  the  same  opinion  as  my  brother  Platt  on  both  points. 
With  respect  to  the  first,  this  was  a  contract  by  the  promoters  of 
the  Company  after  provisional  and  before  complete  registration ; 
and  it  is  clearly  not  a  contract  which  the  completely  registered 
Company  is  bound  *to  perform.  The  23rd  section  of  the  Act  [  •292  ] 
authorises  the  promoters  of  a  Company  to  obtain  a  certificate  of 
provisional  registration,  and  upon  that  being  done  it  becomes  lawful 
for  them  to  do  certain  things  which  are  specified.  But,  so  far  from 
being  enabled  to  bind  the  completely  registered  Company  by  this 
contract,  they  can  make  very  few  contracts  to  bind  themselves. 
With  respect  to  the  second  count,  I  am  of  opinion  that  it  is  bad  in 
substance.  The  count  states  that  it  was  part  of  the  bargain  between 
Pegler,  Lloyd,  and  the  plaintiffs,  that  in  case  the  plaintiffs  should, 
within  six  months  after  the  arrival  in  Australia  of  the  first  steam 
vessel  to  be  dispatched  by  the  Company,  commence  the  business  of 
shipbrokers,  the  plaintiffs  should  be  shipbrokers  to  the  Company ; 
and  further,  that  the  Company  should  provide  the  plaintiffs  with  a 
free  passage  to  the  colony  by  the  first  of  the  Company's  steam 
vessels.  That  was  a  one-sided  bargain,  and  wholly  for  the  benefit 
of  the  plaintiffs  ;  for,  although  there  was  a  promise  on  the  part  of 
(1)  48  R.  B.  644  (9  Ad.  &  El. 
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Payne       the  Company  to  employ  them,  there  was  no  obligation  on  their  part 

New  South    ^  ^t.     Then  what  takes  place  afterwards  is  this:  the  plaintiffs 

^ND  UfTEB^^  did  not  proceed  to  Australia  by  the  first  steam  vessel  dispatched 

COLONIAL     by  the  Company,  and  therefore  the  latter  were  not  bound  to  per- 
Steak 
Naviqation    form  their  part  of  the  contract,  assuming  there  to  be  one.    Then 

^'  it  is  alleged  that  the  Company,  after  their  complete  registration, 

exonerated  and  discharged  the  plaintiffs  from  establishing  the 
business  of  shipbrokers  at  Sydney  within  six  months  after  the 
arrival  of  the  first  steam  vessel,  and  agreed  with  the  plaintiffs, 
that,  if  they  established  such  business  within  six  months  after  the 
arrival  of  another  steam  vessel,  they  should  be  the  Company's 
shipbrokers.  The  word  ''agreed"  is  very  inaccurately  used. 
Undoubtedly,  it  may  mean  that  it  was  agreed  between  the  two 
parties ;  but  it  may  also  mean,  that,  notwithstanding  the  plaintiffs 
did  not  proceed  to  Australia  by  the  first  steam  vessel,  and  therefore 
could  not  establisli  the  business  of  shipbrokers  within  six  months 
[  *293  ]  after  its  arrival,  the  defendants  ^agreed  that  the  plaintiffs  should 
transact  their  business  upon  the  same  terms,  if  the  plaintiffs  estab- 
lished the  business  of  shipbrokers  within  six  months  after  the 
arrival  of  another  vessel.  It  seems  to  me,  that  it  is  nothing  more 
than  saying,  "  if  you  go  out  in  the  next  ship,  we  agree  or  promise 
to  employ  you,  and  to  give  you  a  free  passage."  To  support  such 
a  promise  there  must  be  a  new  consideration  moving  from  the 
plaintiffs.    For  these  reasons  I  think  that  the  count  is  defective  in 

substance. 

Jvdymentjor  the  defendants  (1). 


1864.  TAYLOE   V.    The    CROWLAND   GAS   and    COKE 

'^—^'  COMPANY  (2). 

[  ^^  ]  (10  Ex.  293—297  ;  8.  C.  23  L.  J.  Ex.  254  ;  2  W.  R.  563  ;  23  L.  T.  0.  a  194.) 

The  44  Qeo.  III.  c.  98,  s.  14(3),  vhich  impoees  a  penalty  ou  any 
unqualified  person  who  acts  as  a  conveyancer,  is  a  prohihitory  Act ;  and 
therefore  such  a  person  cannot  recover  for  conveyances  drawn  by  him. 

Action  for  work  and  materials. 

Plea, — That  the  work  and  materials  were  done  and  provided  in 
and  about,  and  for  the   purpobo  of,   the  plaintiff's  directly  and 

(1)  Aldprson,  B..  left  the  Court  in  v.  Houselet/  (1874)  L.  B.  10  Q.  B.  66, 
the  course  of  the  argument.  44  L.  J.  Q.  B.  22.— J.  G.  P. 

(2)  Followed  in  Mrllis$  v.  Shirley  (3)  Repealed  by  S.  L.  B.  Act,  1872. 
Local  Board  (1885)  16  Q.  B.  D.  446,  See  now  Stamp  Act,  1891,  e.  44.— 
454,  55  L.  J.  Q.  B.  143;  and  cp.  Leman  J.  G.  P. 
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indirectly  drawing  and  preparing  conveyances  and  deeds  relating 
to  real  and  personal  estate,  and  proceedings  at  law  and  in  equity, 
for  and  in  expectation  of  fee,  gain,  and  reward,  and  the  money 
claimed  for  such  work  and  materials  is  such  fee,  gain,  and  reward, 
contrary  to  the  form  of  the  statute  in  such  case  made  in  the 
44  Geo.  III.  c.  98 ;  he  the  plaintiff  not  being  a  serjeant-at-law, 
barrister,  solicitor,  attorney,  notary,  proctor,  agent,  or  procurator, 
having  obtained  a  regular  certificate,  nor  a  special  pleader,  drafts- 
man in  equity,  or  conveyancer,  being  a  member  of  one  of  the  four 
inns  of  Court,  and  having  taken  out  the  certificate  in  that  behalf 
required,  and  not  being  a  person  solely  employed  to  ingress  any 
deed,  instrument,  or  other  proceeding  not  drawn  or  prepared  by 
himself  and  for  his  own  account  respectively,  and  not  being  a 
public  officer  drawing  or  preparing  any  official  instrument  applicable 
to  his  office  and  in  the  course  of  his  duty,  and  *none  of  the  said  con- 
veyances, deeds,  and  proceedings  being  a  will  or  other  testamentary 
paper,  or  an  agreement  not  under  seal,  or  a  letter  of  attorney. 
Demurrer,  and  joinder  therein. 

Tapping  in  support  of  the  demurrer : 

The  question  depends  on  the  construction  of  the  14th  section  ( 1) 
of  the  44  Geo.  III.  c.  98.  The  principle  laid  down  in  Cope  v. 
Rowlands  (2),  is,  that  where  a  statute  prohibits  a  contract,  it  is 
void,  though  the  statute  inflicts  a  penalty  only ;  but  where  the  act 
itself  is  not  interdicted,  but  a  penalty  is  imposed  for  the  purpose  of 
securing  the  revenue,  the  contract  may  be  enforced,  though  the 
party  is  subject  to  the  penalty.     This  enactment  does  not,  either 


Tatlob 

V. 

Cbowland 
Gas  and 

COKB  Co. 


(1)  Enacted  **That  every  person 
who  shall,  for  or  in  expectation  of  any 
fee,  gain,  or  reward,  directly  or  in- 
directly, draw  or  prepare  any  convey- 
ance of,  or  deed  relating  to,  any  real 
or  personal  estate,  or  any  proceedings 
in  law  or  equity,  other  than  and 
except  serjeants-at-law,  hamsters, 
solicitors,  attorn ies,  notaries,  proctors, 
agents,  or  procurators,  having  ob- 
tained regular  certificates,  and  special 
pleaders,  draftsmen  in  equity,  and 
conveyancers,  being  members  of  one 
of  the  four  Inns  of  Court,  and  having 
taken  out  the  certificates  mentioned  in 
the  said  Schedule  to  this  Act  annexed, 
at  the  head  office  in  London  of  the 
Commissioners  for  managing  the  duties 
on  stamped  vellum,  parchment,   and 


paper,  and  other  than  and  except  per- 
sons solely  employed  to  engross  any 
deed,  instrument,  or  other  proceeding 
not  drawn  or  prepared  by  themselves 
and  for  their  own  account  respectively, 
and  other  than  and  except  public 
officers  drawing  or  preparing  official 
instruments  applicable  to  their  respec- 
tive offices,  and  in  the  course  of  their 
duty,  shall  forfeit  and  pay  for  every 
such  offence  the  sum  of  fifty  pounds : 
Provided  always,  that  nothing  herein 
contained  shall  extend,  or  be  con- 
strued to  extend,  to  prevent  any 
person  or  persons  drawing  or  prepar- 
ing any  will  or  other  testamentary 
papers,  or  any  agreement  not  under 
seal,  or  any  letter  of  attorney." 
(2)  46  B.  B.  6S2  (2  M.  &  W.  149). 


[  '294  ] 
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[  *29.>  ] 


expressly  or  by  implication,  render  the  contract  void.  The  title 
and  preamble  of  the  statute  show  that  it  was  passed  for  a  financial 
purpose,  and  not  for  the  protection  of  the  public  against  unqualified 
practitionei's.  In  Ed/far  v.  Hunter  (l),  which  was  an  action  by  a 
medical  *agent  for  drawing  an  agreement  for  the  sale  of  a  medical 
practice,  Gibbs,  Cb.  J.,  observed,  that,  supposing  the  plaintiff  was 
obliged  to  take  out  a  certificate  under  the  55  Geo.  III.  c.  184, 
Sched.  (A.)  part  1,  tit.  **  Certificate,"  the  agreement  would  not, 
therefore,  be  invalid,  though  the  plaintiff  might  subject  himself  to 
a  penalty.  In  Johnson  v.  Hudson  (2),  it  was  held  that  a  person 
dealing  in  tobacco  without  having  taken  out  a  license,  as  required 
by  the  29  Geo.  III.  c.  68,  s.  70,  might  nevertheless  maintain  an 
action  for  tobacco  sold  by  him. 


(Platt,  B.:  The  Tippling  Act,  24  Geo.  II.  c  40,  s.  12,  has 
prohibitory  words.) 

This  statute  contains  no  prohibition,  and  the  act  in  respect  of  which 
it  imposes  a  penalty  was  not  illegal  at  common  law. 

(Alderson,  £. :  Where  the  statute  is  passed  for  the  protection  of 
the  public,  as  in  the  case  of  the  17  Geo.  III.  c.  42,  which  requires 
bricks  for  sale  to  be  of  certain  dimensions,  and  imposes  a  penalty 
for  the  breach  of  that  regulation,  the  seller  cannot  recover  for  bricks 
sold  under  the  statutable  size:  Law  v.  Hodson{s). 

Parke,  B.  :  The  distinction  taken  in  Brown  v.  Duncan  (4),  between 
the  effect  of  a  statute  passed  for  revenue  or  for  other  purposes,  was 
disclaimed  by  this  Court  in  Cope  v.  Rowlands^  where  it  was  laid 
down,  that,  if  the  contract  be  rendered  illegal,  it  is  immaterial  in 
point  of  law  whether  the  statute  which  makes  it  so  has  in  view  the 
protection  of  the  revenue  or  any  other  object.) 

This  statute  does  not  say  that  no  person  shall  act  as  a  conveyancer 
without  taking  out  a  certificate,  but  only  that  every  person  who 
shall  so  act  shall  have  a  certificate. 


(Parke,  B.,   referred   to  Gremaire  v.   Le  Clerc   Bois   raZon(5), 
Wetherell  v.  Jones  (6).) 


(1)  Holt,  N.  P.  528. 

(2)  10  R.  R  465  (11  East,  180). 

(3)  10  B.  R.  513  (11  East,  300). 


(4)  10  B.  &  C.  93. 

(5)  2  Camp.  144. 

(6)  3  B.  &  Ad.  221. 
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Hayes,  contra :  Taylor 

r. 

The  object  of  the  enactment  was  not  merely  for  revenue  purposes,  Crowland 
but  in  order  to  prevent  unqualified  persons  from  acting  as  con-  cokeCo. 
veyancers.  According  *to  the  doctrine  laid  down  in  Cope  v.  [  *296  ] 
Rowlands  (1)  and  Smith  v.  Manhood (2),  if  the  Court  can  see  that 
the  Legislature  intended  to  prohibit  the  particular  act,  it  makes  no 
difference  that  a  penalty  is  imposed  for  revenue  purposes.  Now, 
the  Act  says,  that  every  person,  except  the  particular  persons 
named,  who  shall  draw  a  conveyance  without  having  a  certificate, 
shall  pay  for  such  offence  a  certain  sum.  Therefore,  the  statute, 
in  express  terms,  makes  the  act  an  offence.  Then  follows  a  proviso, 
that  nothing  therein  contained  shall  prevent  any  person  from  draw- 
ing a  will,  &c.  When,  therefore,  the  Legislature  says  that  persons 
are  not  to  be  prevented  from  doing  the  one  act,  it  must  have  been 
intended  that  they  should  be  prohibited  from  doing  the  other.  If 
revenue  purposes  were  alone  in  view,  the  language  of  the  proviso 
would  have  been,  that  nothing  in  the  Act  contained  shall  prevent  any 
person  from  drawing  a  will  without  having  taken  out  a  certificate. 

(He  was  then  stopped  by  the  Court.) 

Tapping,  in  reply,  argued  that  the  clause  being  a  penal  one 
ought  to  receive  a  strict  construction. 

Parke,  B.  : 

I  am  of  opinion  that  the  defendants  are  entitled  to  judgment. 
The*  true  principle  is  laid  down  in  Cope  v.  Rowlands  (i)  and  Sinith 
V.  Manhood  (2) ;  and  the  question  in  all  these  cases  is,  whether, 
looking  at  the  statute,  the  object  of  the  Legislature  in  imposing  a 
penalty  was  to  prohibit  the  particular  act,  or  whether  it  was  for  a 
different  purpose.  Therefore,  the  simple  point  which  we  have  now 
to  decide  is,  whether  the  Legislature  intended  to  prohibit  this  act 
being  done  under  a  penalty,  aiiti-thus  render  it  illegal ;  for  if  so 
the  plaintiff  cannot  recover.  Now,  looking  at  the  statute,  I  am  of 
opinion  that  the  object  of  the  Legislature  was  to  confine  the  practice 
of  drawing  the  instruments  ^therein  specified  to  a  certain  class  [  *^^7  ] 
supposed  to  have  a  competent  knowledge  of  the  subject,  and  to 
protect  the  public  against  the  mistakes  of  inexperienced  persons  in 
matters  of  this  kind  ;  and  with  that  view,  the  Legislature  has  pro- 
hibited these  acts  being  done  except  by  a  particular  class  of  persons. 
The  object  of  the  Legislature  could  not  have  been  merely  to  secure 

(1)  46  E.  B.  632  (2  M.  &  W.  140).  (2)  69  B.  B.  724  (14  M.  &  W.  462) 
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Tatlob      to  the  revenue  the  duty  on  certificates,  because  it  is  only  certain 

Cbowlavd    P^i^sons  who  can  by  law  obtain  such  certificates.     In  that  respect 

Gas  and      ijJjq  ^^se  is  different  from  Smitli  v.  MawJiood,  where  the  object  o 
Coke  go. 

the  Legislature  was  to  compel  the  obtaining  of  licenses,  which  any 

one  might  obtain,  to  deal  in  a  particular  commodity. 

Alderson,  B.  : 

The  question  is  very  plain.  The  principle  being  admitted,  what 
we  have  to  consider  is  this,  does  the  statute  prohibit  the  act  being 
done  by  an  unqualified  person,  or  does  it  merely  require  that  every 
person  who  does  it  shall  pay  for  a  certificate.  I  think  the  former. 
The  statute,  after  having  declared  that  every  person,  except  a 
particular  class,  who  shall  do  the  act  without  a  certificate,  shall  be 
subject  to  a  penalty,  goes  on  to  provide  that  nothing  therein 
contained  shall  prevent  any  person  from  doing  another  particular 
act.  If  that  act  would  not  have  been  prevented  except  for  the 
proviso,  then  its  words  have  no  meaning. 

Platt,  B.  : 

The  statute  was  intended  to  prevent  ignorant  persons  from  drawing 
conveyances  of  serious  import.  The  Legislature  makes  an  exception 
in  favour  of  serjeants-at-law  and  other  persons  of  education.  That 
such  is  the  object  of  the  enactment  appears  more  especially  from 
the  language  of  the  proviso,  which  says,  that  the  Act  is  not  to 
**  prevent "  any  person  from  drawing  a  will,  &c. 

Martin,  B.  : 

Upon  carefully  reading  the  enactment,  it  is  obvious  that  it  was 
intended  to  secure  to  a  particular  class  the  sole  employment  and 
practice  in  conveyancing. 

Judgment  for  the  defendants. 


1864.  CONGREVE  V.  EVETTS(l). 

•^"^^^  (10  Ex.  298—311  ;  S.  C.  23  L.  J.  Ex.  273  ;  18  Jur.  655.) 

[  298  ]  S.,  by  indenture,  assigned  to  the  plaintiff  (amongst  other  things)  his 

crops  of  grain  upon  his  farm,  as  a  security  for  money  lent.  By  the  inden- 
ture it  was  declared  and  agreed  that  it  should  be  lawful  for  the  plaintiff  at 
any  time  to  seize  and  take  possession  of  the  crops  and  other  effects  thereby 
bargained  and  sold,  and  all  such  crops  and  other  effects  which  should  or 
might  from  time  to  time  be  substituted  in  lieu  of  the  crops  thereby  assigned, 

(1)  Cited  in  Morris  v.  Dehbbfi-Fh'po  [1892]  2  Ch.  352,  01  L.  J.  Ch.  618. 
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or  which  should  from  time  to  time  be  found  on  or  about  the  farm,  and  the 
same  to  sell  and  dispose  of,  and  out  of  the  proceeds  pay  all  costs  and  retain 
all  monies  due  to  the  plaintiff.  On  the  2l8t  of  February,  1849,  a  sum  of 
1,297^.  18^.  Id.  being  then  due  to  him,  the  plaintiff  seized  and  took  posses- 
sion of  some  crops  of  grain  then  growing  on  the  farm,  and  which  had  been 
sown  by  S.  subsequently  to  the  execution  of  the  indenture.  In  Trinity 
Term,  1848,  the  defendant  recovered  a  judgment  against  S.,  and  on  the 
22nd  of  February,  1849,  a  writ  oifi./a.  indorsed  to  levy  310^  I9a.  3(f.,  was 
issued  on  such  judgment  and  delivered  to  the  sheriff  for  execution,  who  on 
the  same  day  seized  the  said  crops.  On  the  8th  of  March,  1849,  S. 
petitioned  the  Insolvent  Court  under  the  Execution  Act,  1844  (7  &  8  Vict, 
c.  96).  The  official  assignee  in  the  first  instance  claimed  the  crops,  and  a 
bill  was  filed  by  him  in  the  Court  of  Chancery  to  restrain  the  plaintiff  from 
selling  them,  which  bill  was  dismissed  upon  terms  agreed  on  between  the 
plaintiff  and  the  assignee,  and  the  latter  then  abandoned  all  claim  to  the  crops. 
The  sheriff  afterwards  sold  the  crops  for  294/.,  which  came  to  the  hands  of 
the  defendant ;  and  the  plaintiff  having  sued  the  defendant  for  the  same  : 

Held :  First,  that,  supposing  the  debtor  had  not  petitioned  the  Insolvent 
Court,  the  plaintiff  had  a  right  to  recover ;  for  though  the  power  to  seize 
future  crops,  if  unexecuted,  would  have  been  of  no  avail  against  the  defen- 
dant's execution,  since  it  gave  no  legal  or  equitable  title  to  any  specific 
crops,  yet  when  the  power  was  executed  to  the  extent  of  the  plaintiff's 
taking  possession  of  the  then  growing  crops,  he  was  in  the  same  situation 
as  if  the  debtor  himself  had  delivered  them  to  him,  and  consequently  his 
title  would  prevail  against  that  of  the  defendant. 

Secondly,  that  the  circumstance  of  the  defendant  having  petitioned  the 
Insolvent  Court  subsequently  to  the  seizure  and  before  the  sale  of  the  crops 
did  not  affect  the  plaintiff's  right,  since  the  meaning  of  the  21st  section  of 
the  Execution  Act,  1884  (1),  is  that  no  creditor  under  a  bill  of  sale  not 
completely  executed  before  the  petition,  shall  avail  himself  of  it  to  the  pre- 
judice of  the  general  body  of  creditors  ;  and  therefore,  although  this  bill  of 
sale  was  inoperative  as  against  the  assignee,  yet,  as  he  abandoned  his 
claim,  it  was  valid  as  against  the  defendant. 

Sernble :  that  if  the  proceeds  of  the  sale  had  been  more  than  sufficient  to 
satisfy  the  defendant's  execution,  as  to  the  surplus,  he  would  have  been 
liable  to  the  assignees,  and  therefore  would  have  had  a  good  defence 
against  the  plaintiff. 

Held,  also,  that  in  the  case  of  an  execution  founded  on  a  warrant  of 
attorney  within  the  108th  sect,  of  the  6  Geo.  IV.  c.  16  (2),  the  effect  of  that 
enactment  is  not  to  render  the  writ  void,  and  thereby  let  in  an  execution  at 
the  suit  of  a  subsequent  adverse  judgment  creditor,  but  only  to  vary  the 
legal  operation  of  the  wnt,  so  as  to  render  a  sheriff  who  executes  it  liable 
in  tort. 

This  action  was  broaght  to  recover  29:12. ;  and  after  the  issuing 
of  the  writ,  and  by  consent  of  the  parties  and  order  of  a  Judge,  the 
following  case  was  stated  for  the  opinion  of  this  Court  without  any 
pleadings : 

In  the  years  1846,  1847,  and  1848,  the  plaintiff  advanced  from 
time  to  time  to  H.  Small,  who  was  then  the  owner  and  occupier  of 

(2)  Bepealed  by  12  &  13  Vict.  c.  106, 


CONORBVE 

r. 

EVKTTB. 


(1)  Repealed  by  32  &  33  Vict.  c.  83, 
s.  20.  See  Bankruptcy  Acts,  1883, 
8.  45,  and  1890,  s.  11. 
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GoNOREVE    a  dwelling-house  and  premises  at  Haversham  in  the  coanty  of 
EviBTTB.      Bucks,  and  also  occupier  of  a  farm  and  lands  there,  several  sums  of 
money  by  way  of  loan,  amounting  in  the  whole  to  1,0062.  18«.  Id. ; 
and  for  securing  their  repayment,  H.  Small,  by  a  deed  dated  the 
[  *299  ]       26th  of  January,  1848,  made  *between  himself  of  the  one  part,  and 
the  plaintiff  of  the  other  part,  after  reciting  that  the  plaintiff  had 
lent  to  H.  Small  various  sums  of  money  amounting  to  the  above 
sum,  H.  Small  assigned  and  transferred  to  the  plaintiff  all  his 
household  goods  in  and  about  his  said  dwelling-house,  and  all  his 
live  and  dead  farming  stock,  crops  of  grain,  and  the  whole  of  his 
personal  estate  in  and  about  the  same,  and  upon  and  about  his  said 
farm  and  lands :  To  hold  the  same  unto  the  plaintiff,  his  executors, 
&c.,  as  a  security  for  the  payment  of  the  said  sums  of  money,  and 
of  all  such  further  sums  as  H.  Small  might  thereafter  owe  and 
become  indebted  to  the  plaintiff,  not  exceeding  in  the  whole  2,0001. 
And  by  the  said  indenture  ifc  was  declared  and  agreed,  that  it  should  ^ 
be  lawful  for  the  plaintiff,  his  executors,  &e.,  by  virtue  of  the  said 
indenture,  at  any  time  or  times  to  seize  and  take  possession  of  the 
said  household  goods,  live  and  dead  farming  stock,  crops  of  grain 
and  hay,  and  other  effects  and  premises  thereby  bargained  and  sold, 
and  of  all  such  live  and  dead  farming  stock,  crops,  and  implements 
of  husbandry,  and  other  effects  which  should  or  might  from  time  to 
lime  be  substituted  in  lieu  of  the  said  stock,  crops,  and  implements 
of  husbandry  thereby  assigned,  or  any  part  thereof,  or  which  should 
for  the  time  being  be  found  in  or  about  the  messuage  or  dwelling- 
house,  farm,  lands,  and  premises  at  Haversham  aforesaid,  or  any 
or  either  of  them,  either  in  the  lifetime  or  after  the  decease  of  tYie 
said  H.  Small,  and  the  same  to  sell  and  dispose  of   by  public 
auction  or  private  contract  in  such  manner  as  the  plaintiff,  his 
executors,  &c.   should  deem  expedient;  and  put  of  the   monies 
which  should  arise  from  such  sale  to  pay  and  discharge  all  costs, 
&c. ;  and  after  payment  thereof  to  take  and  retain  all  monies  due 
to  the  plaintiff,  and  pay  the  remainder  to  the  said  H.  Small. 

The  plaintiff  afterwards  lent  to  H.  Small  other  sums ;  and  on  the 
21st  of  February,  1849,  a  sum  of  1,297/.  ISs,  Id.  being  then  due 
[  *300  ]       to  him  under  the  said  deed,  the  plaintiff,  under  *the  powers  thereby 
granted,  seized  and  took  possession  (amongst  other  things)  of  some 
crops  of  grain  then  growing  upon  the  said  farm  and  lands,  and 
which  had  been  sown  by  H.  Small  subsequently  to  the  execution 
of  the  said  deed.    The  plaintiff  on  the  same  day  placed  a  man  in 
possession  of  the  said  crops,  who  remained  in  possession    of    the 
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same  on  behalf  of  the  plaintiff  until  the  sale  thereof  as  hereinafter     Gongseye 
mentioned.    All  this  took  place  without  any  other  license  or  consent      evetts. 
on  the  part  of  H.  Small  beyond  that  contained  in  the  said  deed. 
The  crops  and  other  things  were  not  of  sufficient  value  to  repay  the 
plaintiff  the  amount  then  due  to  him  from  H.  Small. 

In  Trinity  Term,  1848,  the  defendant  recovered  judgment  in  an 
action  brought  against  H.  Small  for  the  sum  (including  costs)  of 
810/.  19«.  8d. ;  and  on  the  22nd  February,  1849,  a  writ  of  fieri 
facias  (indorsed  to  levy  8102.  19a.  Sd.  and  interest  at  4Z.  per  cent., 
from  the  15th  August,  1848,  till  payment),  was  issued  on  such 
judgment,  and  delivered  to  the  Sheriff  of  Bucks  for  execution,  who 
on  the  same  day  seized  thereunder  (amongst  other  things)  the  said 
crops  of  grain  above  referred  to,  and  of  which  the  plaintiff  was  then 
in  possession  as  aforesaid.  At  that  time  a  sum  exceeding  the  value 
of  the  crops  and  other  things  seized  under  the  said  deed  remained 
due  to  the  plaintiff  and  is  still  unpaid. 

On  the  8th  of  March,  1849,  H.  Small  presented  his  petition  for 
protection  to  the  Court  for  the  Belief  of  Insolvent  Debtors,  under  the 
provisions  of  the  5  &  6  Vict.  c.  116,  and  the  7  &  8  Vict.  c.  96,  which 
was  duly  filed  under  the  said  Acts.  The  official  assignee,  in  the 
first  instance,  claimed  the  crops  and  other  things  seized  as  above 
mentioned  by  the  plaintiff,  and  a  bill  was  filed  by  him  in  the  Court 
of  Chancery,  to  restrain  the  plaintiff  from  selling  the  same.  This 
bill  was  afterwards  dismissed  upon  terms  agreed  on  between  the 
plaintiff  and  the  assignee,  and  the  latter  then  abandoned  all  claim 
to  such  crops  and  other  things,  and  has  not  since  claimed  to  have 
any  title  to  the  same. 

The  sheriff  continued  in  possession  of  the  crops  under  *the       [  *30i  J 
defendant's  writ  until  the  25th  of  July,  1849,  when  the  same  were 
sold,  and  produced  the  sum  of  2942. ;  and  for  the  purpose  of  this 
case,  it  is  to  be  taken  that  such  sale  was  made  by  the  sheriff  under 
the  said  writ,  and  that  the  proceeds  were  received  by  the  defendant. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff 
is  entitled  to  recover  the  value  of  the  said  crops.  If  the  Court 
should  be  of  opinion  that  he  is  so  entitled,  judgment  is  to  be  entered 
for  the  plaintiff  for  the  sum  of  294}.  and  costs.  If  the  Court  should 
be  of  a  contrary  opinion,  judgment  of  non  pios.  with  costs  of  defence 
is  to  be  entered. 

Phijjson  argued  for  the  plaintiff  (June  7  and  16) : 
The  plaintiff  is  entitled  as  against  the  defendant  to  recover  the 
B.R. — VOL.  cn,  88 
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CoNOEKVE  proceeds  of  the  crops  sold  under  the  execution.  It  is  material  to 
EvETTs.  consider,  in  the  first  place,  what  would  have  been  the  right  of  the 
plaintiff,  if  Small,  the  debtor,  had  not  become  insolvent.  The 
indenture  of  the  26th  of  January,  1848,  empowered  the  plaintiff  to 
take  possession  of  and  sell  any  goods  and  chattels  which  might 
thereafter  be  found  on  the  premises  of  the  debtor.  That  was  a 
license  by  deed  for  a  good  consideration,  and  being  coupled  with  an 
interest  was  irrevocable.  As  soon  as  it  was  ex^uted  by  seizure,  the 
plaintiff  had  a  good  title  to  the  crops  as  against  all  the  world.  His 
right  was  the  same  as  if  the  debtor  himself  had  delivered  them  into 
his  manual  possession.  .  The  seizure  having  taken  place  before  the 
delivery  of  the  writ  to  the  sheriff,  he  had  no  power  to  sell  the  crops. 
The  plaintiff  was  in  the  situation  of  a  pledgee  having  a  lien  on 
goods  with  a  power  of  sale,  in  which  case  it  is  clear  that  the  goods 
cannot  be  taken  in  execution,  for  a  sheriff  can  only  seize  such  things 
as  he  can  sell :  Legg  v.  Evans  (l). 

(Martin,  B.,  referred  to  Howes  v.  Ball  (2). 

[  *302  ]  Parke,  B.  :  The  deed  *only  operates,  as  to  the  future  effects,  as 

an  executory  contract :  Lunn  v.  Thornton  (s).) 

There,  the  point  decided  was,  that  no  property  passes  under  a 
bargain  and  sale  of  goods  not  in  existence,  or  at  all  events  not 
belonging  to  the  grantor  at  the  time  of  executing  the  deed,  unless 
he  ratifies  the  grant  by  some  act  done  by  him  with  that  view,  after 
he  has  acquired  the  property.  Tindal,  Ch.  J.,  in  delivering  judg- 
ment, observes,  that  "  It  is  not  a  question  whether  a  deed  might  not 
have  been  so  framed  as  to  have  given  the  defendant  a  power  of 
seizing  the  future  personal  goods  of  the  plaintiff  as  they  should  be 
acquired  by  him  and  brought  on  the  premises,  in  satisfaction  of  the 
debt."  In  Freeman  v.  Edwards  (4)  the  license  was  executed  after 
the  bankruptcy  of  the  grantor,  and  consequently  the  power  to  seize 
the  goods  was  at  an  end,  for  they  were  no  longer  the  goods  of  the 
bankrupt,  but  of  his  assignees.  In  Muskett  v.  HUl  (5),  it  was  held 
that  a  license  to  search  for  and  raise  metals  and  also  to  carry  them 
away,  operated  not  merely  as  a  license  but  as  a  grant,  and  passed 
an  interest  which  was  capable  of  being  assigned.  A  license  coupled 
with  a  grant  is  irrevocable :    Wood  v.  Leadbitter  (e) ;    and   upon 

(1)  65  B.  E.  490  (6  M.  &  W.  36).  (4)  76  E.  E.  711  (2  Ex.  732). 

(2)  81  E.  B.  256  (7  B.  &  0.  481).  (5)  50  B.  B.  832  (5  Bing.  N.  C.  694>. 

(3)  68  E.  B.  721  (1  C.  B.  379).  (6)  67  B.  B»  831  (13  M.  ft  W.  838),' 
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seizure  the  plaintiff  had  a  special  property  in  the  crops :  Wickhavi     Cokgbevb 
V.  Hatvker  (1).  E^^^^^g 

Then,  assuming  that  the  plaintiff  would  have  had  a  good  title  to 
the  crops  as  against  the  defendant  if  the  debtor  had  not  become 
insolvent,  the  question  is,  whether  the  right  of  the  plaintiff  is 
affected  by  the  insolvency.     *     *     * 

Hayes  for  the  defendant :  [  ^04  j 

The  plaintiff  had  a  mere  license  to  take  possession  of  and  sell 
any  goods  of  the  debtor  found  on  his  premises,  and  until  that 
license  was  executed  by  sale  the  property  in  the  goods  remained 
UDchanged.  Tlie  plaintiff  is  in  the  same  situation  as  that  of  a 
creditor,  whose  debtor  told  him  to  go  on  his  premises,  and  take  any 
of  his  goods  in  satisfaction  of  his  debt.  This  is  not  the  case  of  a 
power  coupled  with  an  interest.  The  license  does  not  operate  on 
any  specific  property,  and  is  not  even  limited  to  the  goods  of  the 
assignor.  It  is  conceded,  that,  if  the  assignor,  before  his  insolvency, 
had  indicated  his  intention  that  particular  goods  should  pass  under 
the  bill  of  sale,  *by  putting  them  into  the  possession  of  the  plaintiff,  [  *^^^  ] 
they  could  not  have  been  afterwards  seized  by  another  party ;  but 
the  mere  act  of  the  plaintiff  taking  the  goods  gave  him  no  title,  for 
the  license  could  only  be  executed  by  seizure  and  sale.  If  it  were 
otherwise,  an  attempt  to  execute  a  power  would  be  equivalent  to  its 
execution. 

(Parke,  B.,  referred  to  Burn  v.  Cai-valho  (2).) 

In  Bacon's  Maxims (3),  it  is  said:  ''Licet  dispositio  de  interesse 
future  sit  inutilis,  tamen  potest  fieri  declaratio  prsecedens,  quae 
sortiatur  effectum  interveniente  novo  actu."  The  "  new  act " 
there  mentioned  is  explained,  in  Lanny.  Thornton  (4),  to  mean  some 
act  to  be  done  by  the  grantor  in  furtherance  of  the  original 
disposition. 

(Parke,  B.,  referred  to  Fetch  v.  Tutin  (s).) 

There  the  question  was,  whether  a  potential  interest  was  intended 
to  pass  by  a  bill  of  sale ;  here  the  deed  does  not  profess  to  give 
more  than  a  mere  authority,  and  which  is  of  no  avail  until  it  is 
completely  executed :  Oale  v.  Burnell  (e). 

(1 )  66  B.  R  623  (7  M.  &  W.  63).  (4)  68  B.  R.  721  (1  C.  B.  379). 

(2)  48  B.  B.  213  (1  Ad.  &  El.  883).  (5)  15  M.  &  W.  110. 

(3)  Beg.  14.  (6)  7  Q.  B.  860. 
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CoNOBEVE         (Martin,  B.,  referred  to  the  judgment  of  VAuaHAN,  Gh.  J.,  in 
EvETTs.       Thomas  v.  Son'ell  (1),  as  cited  in  Wood  v.  Leadbitter  (2).) 

The  distinction  between  a  power  and  an  interest  is  shown  by  the 
CB,Qe  oi  Howes  y.  Ball  (S),     ♦     ♦     ♦ 

[  306  ]  Phipson,  in  reply.     ♦     *     * 

Cur,  adv.  vult 

[  307  ]  The  judgment  of  the  Court  was  now  delivered  by 

Parks,  B.  : 

There  are  two  questions  in  this  case.  The  first,  whether, 
supposing  that  Mr.  Small,  the  debtor,  had  not  become  insolvent, 
the  plaintiff  had  a  good  title  to  the  growing  crops  as  against  the 
execution  creditor.  The  second,  whether  his  having  become 
insolvent  makes  any  difference. 

Under  the  bill  of  sale  it  was  conceded  on  both  sides,  that,  though 
the  then  growing  crops  passed  on  the  execution  of  the  deed,  yet  the 
future  crops  did  not.  As  to  those,  the  plaintiff  was  authorised  to 
seize  and  take  possession  of  all  or  any  that  might  be  substituted  for 
those  then  existing,  and  to  sell  and  dispose  of  them,  and  pay  the 
costs,  &c,,  and  apply  the  residue  in  payment  of  the  debt  secured  by 
the  bill  of  sale.  And  under  this  power  the  plaintiff  seized  and  took 
possession  of  the  growing  crops  in  question  on  the  2l8t  February, 
and  the  day  after  a  writ  of  Ji.  fa.  on  the  defendant's  judgment, 
indorsed  to  levy  810Z.  lis.  9d.,  was  delivered  to  the  sheriff,  who 
seized  and  afterwards  sold  them  for  294Z.,  which  came  to  the  hands 
of  the  defendants. 

The  plaintiff  contended,  that,  having  actually  taken  possession 

of  the  growing  crops  before  tlie  delivery  of  the  writ,  he  was  lawf uUy 

[  *308  ]       in  possession  of  them,  and  could  bring  an  ^action  against  any  one 

for  taking  them,  and  that  his  title  ought  to  prevail  against  that  of 

the  defendant.    And  we  think  that  he  was  so  entitled. 

If  the  authority  given  by  the  debtor  by  the  bill  of  sale  had 
not  been  executed,  it  would  have  been  of  no  avail  against  the 
execution.  It  gave  no  legal  title,  nor  even  equitable  title  to  any 
specific  goods ;  but  when  executed,  not  fully  and  entirely,  but  only 
to  the  extent  of  taking  possession  of  the  growing  crops,  it  is  the 
same,  in  our  judgment,  as  if  the  debtor  himself  had  put  the  plaintiff 
in  actual  possession  of  those  crops.    Whether  the  debtor  give  the 

(1)  Vaughan,  351.  (3)  31  B.  R.  266  (7  B.  &  0.  481). 

(2)  67  K.  R.  831  (13  M.  &  W.  838). 
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possession  of  a  chattel  by  delivery  with  his  own  hands,  or  point  it     CoKoiiEyB 
out  and  direct  the  creditor  to  take  it,  or  tell  him  to  take  any  he       evetts. 
pleases  for  the  payment  of  his  debt  by  the  sale  of  it,  the  effect,  after 
actual  possession  by  the  creditor,  is  the  same. 

[The  rest  of  the  judgment  dealt  with  the  second  and  third  points, 
which  are  no  longer  of  importance.   See  headnote  and  notes  thereto.] 

Jiidgtnent  for  the  plaintiff. 


WHITE  AND  Another  v.  CRISP  and  Others  (I).  i^^^. 

(10  Ex.  312—322 ;  S.  C.  2  C.  L.  R.  1215 ;  23  L.  J.  Ex.  317.)  '^^!lJ' 

Where  a  vessel  is  sunk  by  unavoidable  accident  in  a  public  navigable  [  ^^^  ] 
river,  whether  in  the  usual  track  of  navigation  or  not,  it  is  the  duty  of  the 
owner,  so  long  as  he  continues  to  have  the  possession  and  control  of  the 
vessel,  to  take  due  procaution  to  prevent  injury  to  other  vessels  by  their 
striking  against  it ;  and  this  obligation  may  be  transferred  with  the  transfer 
of  the  possession  and  control  to  another  person  ;  and,  on  the  abandonment 
of  the  possession  and  control,  the  obligation  ceases. 

The  declaration  stated,  that,  before  the  happening  of  the  damage 

and  injury  hereinafter  mentioned,  a  certain  ship  or  vessel  of  and 

belonging  to  a  certain  person,  to  wit,  one  John  Cook,  and  of  which 

the  said  person  was  then  in  possession,  and  of  and  over  which  the 

said  person  then  had  the  care,  management,  direction,  and  control, 

to  wit,  by  his  mariners  and  servants  in  that  behalf,  the  same  being 

then  laden  with  a  certain  cargo,  to  wit,  of  and  belonging  to  the  said 

person,  foundered,  sunk,  and  went  to  the  bottom  at  and  in  a  certain 

navigable  part  and  place  of  and  in  the  Bristol  Channel,  to  wit, 

commonly  called  and  known  as  the  Cardiff  Sands,  the  said  part  and 

place  of  the  said  channel  being  one  wherein  no  obstruction  to  the 

navigation  previously  existed,  and  then,  and  from  thence  hitherto, 

and  still  being  a  public  highway  for  all  persons  to  navigate,  and 

pass  and  repass,  by  and  with  their  ships  and  vessels  at  their  free 

will  and  pleasure,  and  in  and  along  which  divers  ships  and  vessels 

were  and  are  used  and  accustomed  to   be   navigated,   and   pass 

and  repass,  without  obstruction.    And  the  said  ship  or  vessel  of 

and   belonging  to  the  said  person,  together  with  the  said  cargo 

therein,  having  so  sunk  and  foundered  as  aforesaid,  the  same  then 

lay  in  the  said  navigable  part  and  place  of  and  in  the  said  channel, 

under  water  there,  and  wholly  covered,  and  concealed,  and  out  of 

(1)  Followed  in   The  Utopia  [1893]       and  see  The  Crystal  [1896]  A.  C.  508, 
A.    C.  492.  62  L.  J.  P.  C.  118;  T/ie      63  L.  J.  Ad.  146. 
/Snark  [1899]  P.  74,  68  L.  J.  Ad.  22 ; 
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White       view,  in   such  a  position,  and  at  such  a  depth,  that  vessels  in 

Crisp.  navigating  and  passing  in,  along,  and  over  the  said  part  and  place 
where  the  said  vessel  so  lay  sunk  as  aforesaid,  would  necessarily 
be,  and  were,  in  danger,  (unless  the  persons  navigating  and  directing 
the  same  had  notice  of  the  said  sunken  vessel  so  laying  and  being 
there),  of  striking  and  being  dashed  against  the  same,  and  thereby 
of  being  greatly  damaged  and  injured.     That  after  the  said  ship  or 

[  *3is  ]      vessel  had  so  sunk  and  foundered  as  ^aforesaid,  and  whilst  the 
same,  together  with  the  said  cargo  then  being  therein,  so  remained 
and  continued  sunken  under  water,  covered,  and  concealed,  and 
before  the  happening  of  the  damage  and  injury  hereinafter  men- 
tioned, the  said  person  to  whom  the  said  ship  or  vessel  so  belonged 
as  aforesaid,  to  wit,  for  a  large  sum  of  money  paid  to  him  by  the 
defendants  in  that  behalf,  transferred  the  possession  of  the  said  ship 
or  vessel  to  the  defendants,  and  sold  and  assigned  to  them  the  said 
cargo,  in  order  that  the  defendants,  for  their  own  use  and  benefit, 
might  raise  and  bring  the  same  ship  or  vessel  to  the  surface,  and 
make  a  profit  thereof  and  of  the  cargo  then  being  therein ;  and  then 
relinquished  and  gave  up  to  the  defendants  the  control,  manage- 
ment, and  direction  thereof,  and  the  defendants  then,  and  before 
the  happening  of  the  damage  and  injury  complained  of,  accepted 
the  said  transfer,  and  at  the  time  of  such  acceptance,  took  posses- 
sion of  the  said  ship  or  vessel  and  of  the  said  cargo  for  the  purpose 
aforesaid,  and  thenceforward,  up  to  and  until,  at,  and  after  the 
happening  of  the  injury  and  damage  hereinafter  mentioned,  had 
and  exercised  the  possession,  control,  management,  and  direction 
thereof.     That,  although  the  defendants  well  knew  the  premises, 
and  could,  and  might,  and  ought  to  have  done  their  duty  therein, 
they  suffered  and  permitted  the  said  vessel,  after  the  said  transfer 
and  their  said  acceptance  thereof,  and  after  they  so  as  aforesaid 
assumed  and  took  possession  of  the  said  vessel,  and  so  as  aforesaid 
had  and  exercised  the  possession,  control,  management,  and  direc- 
tion thereof,  to  be  and  continue  sunk  and  lying,  and  the  same  did 
continue  sunk  and  lying  in  the  said  part  and  place  of  and  in  the 
said  channel,   under  water,  there  covered,  concealed,  and  out  of 
view,  in  such  position  and  at  such  depth  as  aforesaid,  for  a  long 
and  unreasonable  time,  to  wit,  from  the  time  of  their  said  accept- 
ance of  the  said  transfer  and  of  their  taking  such  possession  as 
aforesaid,  until  the  happening  of  the  damage  and  injury  hereinafter 

[  *^u  ]      mentioned,  without  taking,  or  causing  to  *be  taken,  any  proper 
care  or  precaution  in  that  behalf,  and  without  using,  or  causing  to 
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be  ased,  any  due  or  proper  means  to  prevent  or  guard  against  the  Whitk 
said  danger,  or  whereby  the  said  danger  might  be  prevented  and  Cbibp. 
guarded  against,  to  vessels  then  navigating  in  and  along  the  said 
part  of  the  said  channel,  and  without  putting  and  placing,  or  causing 
to  be  put  and  placed,  in  the  said  part,  any  proper  or  sufficient  buoy 
or  other  proper  and  sufficient  mark  or  signal,  to  give  due  notice  and 
warning  of  the  said  danger.  That  whilst  the  said  vessel  was  and 
continued  so  lying  without  any  proper  or  sufficient  buoy,  or  other 
proper  or  sufficient  signal,  or  any  other  due  or  proper  means  being 
used  to  give  notice  or  warning  of  the  said  danger,  and  after  the 
defendants  had  so  as  aforesaid  accepted  the  said  transfer,  to  wit,  on 
&c.,  the  plaintififs  were  lawfully  possessed  of  a  certain  vessel,  which 
was  then  lawfully  navigating  and  passing  in  and  along  the  said  part 
and  place  of  and  in  the  said  channel,  under  the*  care,  direction,  and 
management  of  certain  mariners  and  servants  in  that  behalf  of  the 
plaintiffs,  and  the  said  vessel  being  then  so  navigated  and  passing 
in  and  along  the  said  part  and  place  of  and  in  the  said  channel,  and 
the  plaintififs  and  the  said  mariners  and  servants  not  having  any 
knowledge,  or  sufficient  means  of  knowledge  of  the  said  danger,  and 
no  due  and  proper  care  or  precautions  being  taken  by  the  defen- 
dants to  prevent  or  guard  against  the  same,  and  the  plaintiffs,  by 
their  said  mariners  and  servants,  then  having  lawful  occasion  to 
navigate  and  direct  their  said  vessel  in,  along,  and  over  the  said 
place  where  the  said  ship  or  vessel  so  then  lay  sunk  as  aforesaid : 
the  plaintififs,  by  their  said  mariners  and  servants,  did  then  accord- 
ingly navigate  and  direct  their  said  vessel  in,  along,  and  over  the 
said  place,  and  thereby,  and  by  means  of  the  premises,  and  of  the 
said  misconduct,  omission,  and  neglect  of  the  defendants,  and 
without  any  neglect  or  default  of  the  plaintififs  or  their  mariners 
and  servants,  the  said  vessel  of  the  plaintififs  was  then  driven  and 
struck  with  great  force  *and  violence  upon  and  against  the  said  [  *315  ] 
sunken  vessel,  and  was  thereby  then  greatly  broken,  stove  in, 
damaged,  and  injured. 

Demurrer,  and  joinder  therein. 

Second  plea — That,  at  the  time  of  the  alleged  injury  and  damage 
to  the  plaintififs'  vessel,  the  said  ship  or  vessel  belonging  to  the 
defendants  was  sunk  and  lying  on  a  certain  sand  bank,  out  of  the 
usual  course  and  track  of  navigation,  and  in  a  part  of  the  said 
channel  where  vessels  do  not  ordinarily  pass  over,  unless  driven  by 
stress  of  weather,  and  repass,  while  navigating  the  said  channel. 

Fourth  plea — That,  after  the  defendants  accepted  the  transfer  of 
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White  the  said  ship  or  vessel,  they  used  all  reasonable  efforts  to  remove 
Cribp.  the  same  from  the  place  where  it  was  lying,  but  were  wholly  unable, 
at  any  time  before  the  said  time  when  &c.,  to  remove  it ;  and  that 
by  reason  thereof,  before  and  at  the  said  time  when  <bc.,  they  had 
wholly  abandoned  and  ceased  to  have  any  possession  of  the  said 
ship  or  vessel. 
Demurrers  to  pleas,  and  joinders  therein. 

Channellf  Serjt.  (H.  J.  Bail  with  him)  argued  for  the  plaintiffs 
(June  6) : 

First,  the  declaration  is  good.  Brown  v.  MaUett  (l)  is  an  authority 
[  316  J  in  point.  *  *  If,  in  point  of  fact,  the  defendants  abandoned  the 
possession  and  control  of  the  sunken  vessel  before  the  collision  took 
place,  they  should  traverse  the  allegation  of  possession.  This  declara- 
tion, on  the  face  of  it,  charges  a  sufficient  breach  of  duty.  [They 
referred  to  Hancock  v.  The  York,  Newcastle,  and  Berwick  Railway 
[  317  ]  Company  (2),  Harmond  v.  Pearson  (3),  and  Rex  v.  Watts  (4).]  Then, 
assuming  that  a  duty  was  cast  on  the  defendants  to  use  proper 
means  to  prevent  injury  to  other  vessels,  the  second  plea  is  clearly 
bad ;  for  the  duty  must  exist  equally,  whether  the  obstruction  is 
in  a  part  of  the  river  where  vessels  occasionally  pass,  or  where 
they  ordinarily  pass.  It  is  conceded  that  the  fourth  plea  is  only 
objectionable  as  amounting  to  an  argumentative  denial  of  the  sunken 
vessel  being  in  the  possession  and  control  of  the  defendants. 

Bovill  for  the  defendants : 

First,  the  declaration  does  not  disclose  any  cause  of  action. 
Where  a  vessel  has  sunk  in  a  public  navigable  river  without  any 
fault  of  the  owner,  he  is  under  no  legal  obligation  to  guard  against 
danger  to  other  vessels  navigating  the  river.     So  far  as  the  public 
are  concerned,  the  Legislature  has  provided  a  remedy  by  the  19 
Geo.  II.  c.  22,  s.  8.     Then  on  what  does  the  supposed  obligation 
in  this  case  rest  ?    There  is  clearly  no  duty  of  a  public  nature  for 
the  breach  of  which  the  party  may  be  indicted;  and  unless  an 
indictment  will  lie  for  a  public  wrong,  no  action  can  be  maintained 
in  respect  of  the  private  damage  to  an  individual.     [He  discussed 
[  318  ]       ^\^Q  cases  above  cited.]     It  is  clear,  from  the  case  of  Hancock  v. 
2'he  York,  Newcastle,  and  Berwick  Railway  Company  {2),  that   the 

(1)  74  R.  E.  806  (5  C.  B.  599).  (3)  1  Camp.  515. 

(2)  10  C.  B.  348.  (4)  5  E.  E.  766  (2  Esp.  675). 
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mere  circumstance  of  the  defendants  being  the  owners  of  the  White 
sunken  vessel  creates  no  obligation  or  liability.  It  is  not  suggested  cbisp. 
that  the  vessel  was  sunk  through  their  negligence. 

(Alderson,  B.  :  Suppose  a  person  had  been  killed  by  the  collision 
of  the  vessels,  would  the  defendants  have  been  subject  to  an  indict- 
ment for  manslaughter?) 

The  foundation  of  the  action  is  a  nuisance  to  a  public  navigable 
river,  and,  if  it  can  be  maintained,  the  defendants  would  be  liable  to 
indictment  for  a  public  injury.  It  is  difficult  to  say  when  any 
duty  arose.  Certainly  not  when  the  vessel  was  sunk,  for  it  is  con- 
ceded that  if  tlie  owners  had  then  abandoned  the  possession  and 
control  of  it,  they  would  not  have  been  liable.  Then,  suppose  they 
retain  the  possession  and  control  of  the  vessel,  but  are  unable  to 
remove  it,  what  duty  can  arise  ?  There  is  no  obligation  on  the 
owner  of  a  sunken  vessel  to  raise  it  from  the  bottom  of  the  sea ; 
and  the  placing  a  buoy  to  mark  the  spot  might  create  a  nuisance. 
Moreover,  it  is  not  alleged  that  the  defendants  could  have  raised 
the  vessel,  or  that  they  could  have  given  any  warning  against 
danger ;  and  it  is  consistent  with  the  facts  stated,  that  the  weather 
was  so  rough,  or  the  navigation  so  dangerous,  that  they  could  not 
fix  a  buoy;  or  it  might  be,  that,  while  they  were  attempting  to 
raise  the  vessel,  a  rope  broke,  and  so  the  accident  happened. 
Unless  the  particular  facts  raise  a  duty,  the  allegation  of  duty  is  of 
no  avail :  Seynumr  v.  Maddox  (i).  If  the  defendants  are  bound  to 
place  a  buoy,  how  long  are  they  to  *keep  it  there  ?  At  all  events,  [  *319  ] 
such  duty  exists  where  the  sunken  vessel  is  out  of  the  usual  course 
and  track  of  navigation ;  and,  consequently,  the  second  plea  is 
good.  A  private  individual  can  only  interfere  with  a  nuisance  so 
far  as  is  necessary  to  exercise  his  right  of  passing  along  the  high- 
way :  Dimes  v.  Petley  (2)  and  Mayor  of  Colchester  v.  Brooke  (3). 

ChanneU,  Serjt.,  replied. 

Cur,  ddv,  vidt 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  6. : 

,In  this  case,  we  have  to  consider  whether  the  declaration  contains 
a  sufficient  statement  of  the  defendants*  liability.    It  states  that 

(1)  83  R.  R.  -184  (16  Q.  U.  326).  (3)  68  R.  R.  458  (7  Q.  B.  339). 

(2)  81  R.  R.  573  (15  Q.  B.  27G). 
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White       before  the  happening  of  the  injury  of  which  the  plaintiff  complains, 
Cbibp.        ^  B^^P  belonging  to  John  Cook,  and  in  his  possession,  management, 
and  control,  and  laden  with  a  cargo,  foundered  and  sunk  in  a  certain 
navigable  part  of  the  Bristol  Channel,  where  no  obstruction  to 
navigation  previously  existed,  and  which  was  a  public  navigable 
highway  for  ships :  and  that  the  said  ship  lay  there,  wholly  con- 
cealed and  covered  with  water,  in  such  a  position,  and  at  such  a 
depth,  that  other  vessels  would  necessarily  be  in  danger  of  striking 
against  it,  unless  they  had  notice  of  its  being  there.    The  declaration 
then  stated,  that  after  the  said  ship  had  so  foundered  and  so  lay 
there,  John  Cook,  for  a  sum  of  money,  transferred  the  possession 
of  the  said  ship  to  the  defendants,  and  sold  the  cargo  to  them,  that 
they  might  for  their  own  profit  raise  to  the  surface  and  make  a 
profit  of  the  ship  and  cargo,  and  then  relinquished  to  the  defendants 
the  control,  management^  and  direction  thereof:  and  the  defen- 
dants, before  the  injury  complained  of,  accepted  the  transfer,  and 
[  *320  ]      at  the  time  of  the  acceptance  *took  possession  of  the  ship  and  cargo 
for  the  purpose  aforesaid,  and  thenceforward,  up  to,  and  until,  and 
at,  and  after  the  happening  of  the  injury  complained  of,  had  and 
exercised  the  possession,  control,  management,  and  direction  thereof. 
The  plaintiffs  then  aver,  that  though  the  defendants  well  knew  the 
premises,  and  could  have  done  their  duty  in  that  behalf,  yet  they 
suffered  the  ship,  after  the  transfer  and  after  their  acceptance  of 
possession,  and  whilst  it  was  in  their  possession,  control,  manage- 
ment, and  direction,  to  continue  so  sunk  and  lying  in  the  navigable 
channel  for  an  unreasonable  time,  and  until  the  injury  thereinafter 
mentioned,  without  taking  proper  care  and  using  proper  means  to 
prevent  accident,  and  without  placing  any  buoy  or  mark  to  give 
notice  of  the  place  where  she  lay.     The  declaration  then  averred 
the  injury  happening  to  plaintiffs'  vessel  by  striking  on  the  wreck. 
To  this  declaration  there  was  a  demurrer. 

The  defendants  also,  by  their  second  plea,  stated  that  the  wreck 
was  lying  in  a  part  of  the  navigable  channel  not  ordinarily  passed 
over  by  vessels  except  during  stress  of  weather ;  and  by  their  fourth 
plea,  tbat  they  used  all  reasonable  means  for  removing  the  wreck, 
but  were  wholly  unable  before  the  time  when  &c.  to  do  so,  and  that 
by  reason  thereof,  before  and  at  tlie  time  when  &c.,  they  had  wholly 
abandoned  and  ceased  to  have  any  possession  of  it. 

To  these  pleas  were  demurrers,  and  it  is  clear,  we  think,  that 
the  second  plea  is  bad.  It  does  not  deny  that  the  wreck  lay  in 
the  navigable  part  of  the  channel,  and  whether  that  part  be  more 
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or  less  frequently  used  seems  to  as  a  mere  question  of  degree,  and  White 
unimportant  to  the  plainti£fs'  right  of  action.  This  demurrer  must  gbibf. 
therefore  be  allowed. 

The  real  questions,  however,  arise  on  the  declaration  and  fourth 
plea.  This  subject  was  discussed  by  Mr.  Justice  Maule,  in  an 
elaborate  judgment,  in  the  case  of  Brown  v.  AfaZfett(l),  and  from 
the  principles  there  laid  down  by  him,  *  (which,  however,  were  not  [  •s^ii  ] 
all  absolutely  necessary  for  the  decision  of  that  individual  case),  we 
do  not  disagree  at  all.  He  there  lays  it  down  thus — that  it  is  the 
duty  of  a  person  using  a  navigable  river  with  a  vessel  of  which  he 
is  possessed  and  has  the  control  and  management,  to  use  reasonable 
skill  and  care  to  prevent  mischief  to  others ;  and  he  adds  that  his 
liability  is  the  same  whether  his  vessel  be  in  motion  or  stationary, 
floating  or  aground,  under  water  or  above  it.  For  in  all  these  cir- 
cumstances, the  vessel  may  continue  to  be  in  his  possession  and 
under  his  management  and  control.  This  duty  arises  out  of  the 
possession  and  control  of  the  vessel  being  in  him.  And  it  is  clearly 
also  laid  down  in  the  same  judgment  that  this  liability  may  be 
transferred  with  the  transfer  of  the  possession  and  control  to 
another  person.  And  further,  that  on  the  abandonment  of  such 
possession,  control,  and  management,  the  liability  also  ceases. 
But  it  is  also  clear,  from  Rex  v.  Watts  (2),  that,  from  an  unavoidable 
accident  producing  the  wreck  of  a  vessel,  no  duty  arises  to  the 
owner  to  take  any  precautions,  or  to  remove  the  impediment  to 
navigation  which  it  creates.  There  is  no  reason  for  throwing  on 
the  owner  any  special  share  in  the  consequence  of  what  may  be 
considered  as  a  misfortune,  both  to  him  and  the  public.  Now  here, 
if  we  apply  these  principles  to  this  declaration,  we  find  a  distinct 
averment,  that  up  to  and  at  the  time  of  the  injury  to  the  plaintiffs' 
vessel,  the  defendants,  to  whom  the  sunken  ship  had  been  trans- 
ferred, had  and  exercised  the  possession,  control,  management  and 
direction  thereof.  Now,  we  understand  by  this,  that  the  defendants 
had  it  in  their  power,  by  due  care  and  exertion,  to  have  altogether 
removed  this  vessel,  or  to  have  shifted  at  least  its  position,  and  so 
might  reasonably  have  been  able  to  have  prevented  the  injury.  If 
these  words  do  not  mean  this,  we  think  there  was  no  liability  on 
the  part  of  *the  defendants.  But  this  being  the  meaning  of  these  [  *322  ] 
words,  we  think  the  declaration  sufficient,  and  that  the  demurrer  to 
it  must  be  overruled.  If  there  be  not  already  a  plea  to  that  effect, 
the  defendants  should  be  at  liberty  now  to  traverse  this  averment, 
(1)  75  R.  E.  806  (5  C.  B.  599).  (2)  5  B.  B.  766  (2  Esp.  675). 
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White 

V. 

Crisp. 


and  this  point,  as  to  the  above  constraction  of  the  words  "  control, 
management,  and  direction,'*  will  be  stated  to  the  jury  as  the 
direction. 

The  fourth  plea  we  think  good,  and,  indeed,  my  brother  Channell 
very  candidly  admitted  this  at  the  time  of  the  argument.  It  is 
clear  that  either  the  original  owner,  or  the  transferee  of  the  wreck, 
may  abandon  it,  and  so  put  an  end  to  his  liability.  Then  the  plea 
states,  that  he  had  done  so,  adding  a  very  sufficient  reason  for  his 
doing  it,  before  the  time  when  the  injury  to  the  plaintiffs*  vessel 
occurred.  The  demurrer,  therefore,  to  the  fourth  plea,  must  be 
overruled. 

Judgment,  allowing  demurrer  to  second  plea,  and 
overruling  demurrer  to  fourth  plea ;  and  to  the 
declaration,  with  liberty  to  defendants  to  add 
another  plea  to  the  declaration,  if  so  advised. 


1854. 
July  7. 

[323] 


MOORE  V.  CAMPBELL  (I). 

(10  Ex.  323—33:5;  S.  C.  23  L.  J.  Ex.  310;  2  C.  L.  R.  1084.) 

The  plaintiff  employed  a  broker  to  purchase  for  him  some  hemp.  The 
broker,  having  negotiated  with  the  defendant,  signed  and  sent  to  him  a  note 
of  the  purchase  of  100  tons  of  hemp,  to  arrive  by  certain  ships ;  **  payment, 
at  the  option  of  the  buyer,  by  acceptance  at  six  months  from  deliver^*,  or 
cash  in  fourteen  days  less  two-and-a-half  per  cent. :  to  be  taken  from  the 
quay  at  the  landing  weights.**  The  defendant  afterwards  signed  and  sent 
to  the  broker  a  note,  differing  in  several  material  points  from  the  note  sent 
to  him.  On  the  18th  of  September,  a  ship  arrived  with  50  tons  of  hemp, 
and  on  the  28th  was  warehoused  at  the  broker's  verbal  request.  On  the 
3rd  of  October  the  plaintiff  declared  his  option  to  pay  by  bill.  The  defen- 
dant afterwards  tendered  to  the  broker  delivery  orders  for  '*  about  **  50  tons 
of  hemp,  but  the  broker  refused  to  receive  them  and  give  the  plaintiff  *8 
acceptance,  on  the  ground  of  the  quantity  being  so  described,  and  the 
defendant  in  consequence  resold  the  hemp.  The  plaintiff  then  sued  the 
defendant  for  not  delivering  the  hemp,  and  declared  on  the  note  signed  by 
the  defendant  as  the  contract  between  them.  Held :  First,  that  it  was  a 
question  for  the  jury  whether  both  parties  intended  that  the  note  signed 
by  the  defendant  should  be  the  contract,  in  which  case  there  was  a  sufi&cient 
memorandum  within  the  Statute  of  Frauds;  or  whether  the  defendant 
never  intended  to  be  bound  as  seller  unless  the  buyer  also  signed  a  corre- 
lative note  to  bind  him,  and  if  so,  there  was  no  valid  contract. 

Secondly,  that  evidence  was  admissible  to  prove  that,  by  usage  of  trade, 
the  delivery  orders  were  in  the  usual  form  when  goods  were  warehoused,  in 
bulk  ;  and  when  that  evidence  was  coupled  with  proof  that  the  goods  ware- 
housed were  actuaUy  of  that  weight  at  the  lauding  scales,  and  that  tlie 

(1)  Followed  (as  to  the  third  point)      117,  2  Ex.  135,  35  L.  J.  Ex.  81,   36 
in  NohU  v.  Ward  (1866)  L.  R.  1  Ex.      L.  J.  Ex.  91,  15  L.  T.  672. 
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particular  orders  referred  to  the  identical  goods  so  weighed,  the  delivery        Moork 
orders  were  a  sufficient  performance  of  the  contract  to  deliver.  v- 

Thirdly,  that  the  parol  agreement  to  alter  the  written  contract  to  deliver  Campbbll. 
the  hemp  on  the  quay  by  substituting  a  delivery  from  the  warehouse,  did 
not  operate  as  a  new  contract  so  as  to  be  a  waiver  or  discharge  of  the  old 
one ;  for  such  an  agreement  was  void  by  the  Statute  of  Frauds.  But  if 
the  plaintiff  had  accepted  the  goods  in  the  warehouse,  or  even  the  delivery 
orders  in  the  form  offered,  as  a  performance  of  the  contract  on  the  defen- 
dant's part,  there  would  have  been  a  good  answer  by  way  of  accord  and 
satisfaction. 

Qucere, — Whether  the  plaintiff  declared  his  option  and  was  ready  to  give 
his  acceptance  in  due  time. 

The  declaration  stated,  that,  in  September,  1858,  the  defendant 
agreed  with  the  plaintifif  to  sell  to  him  100  tons  of  Petersburgh  clean 
hemp,  expected  to  arrive  at  Liverpool  by  certain  ships,  namely, 
fifty  tons  by  the  ship  George  Green,  and  fifty  tons  by  the  ship 
IVtna,  at  the  price  of  84{.  per  ton  from  the  quay,  and  on  the  terms, 
that,  if  the  ship  or  ships  should  be  lost,  or  the  hemp  damaged  on 
the  voyage,  the  said  contract  should  be  considered  void  for  such 
quantity  as  might  be  lost  or  damaged,  the  quality  to  be  of  fair 
average  of  the  season ;  and,  if  any  dispute  should  arise,  the  same 
should  be  settled  by  arbitration.  Payment  to  be  made  by  the 
plaintiff  by  six  months*  acceptance,  or  cash  in  fourteen  days,  less 
two  and  a  half  per  cent,  discount,  at  the  buyer's  option,  and  on  the 
terms  of  customary  allowances.  Averments :  that,  after  the  making 
of  the  contract,  the  ship  George  Green  arrived  at  Liverpool  with  fifty 
*tons  of  such  hemp  on  board,  and  not  damaged,  and  the  quantity  [  *324  ] 
of  fifty  tons  of  hemp  thereupon  became  deliverable  to  the  plaintiff, 
according  to  the  terms  of  the  said  contract,  and  the  plaintiff  was  at 
all  times  ready  to  accept  the  said  quantity  of  fifty  tons  of  hemp, 
according  to  the  said  contract,  and  to  exercise  his  option,  and  to 
pay  for  the  same  by  a  six  months'  acceptance;  and  the  plaintiff  did 
all  things  necessary  to  be  done  by  him  in  order  to  entitle  him  to 
have  the  said  fifty  tons  of  hemp  delivered  to  him ;  and  a  reasonable 
time  for  the  delivery  expired  before  this  action ;  of  all  which  the 
defendant  had  notice.  Yet  the  defendant  broke  his  contract,  and 
did  not  deliver  to  the  plaintiff,  from  the  quay  or  elsewhere,  fifty 
tons  of  the  hemp  arrived  as  aforesaid  by  the  ship  George  Green,  and 
no  part  of  the  said  hemp  was  ever  delivered  to  the  plaintiff,  &c. 

Pleas  {inter  alia)  :  First,  that  it  was  not  agreed  as  alleged ; 
thirdly,  that,  within  a  reasonable  time  for  the  delivery  and  accept- 
ance of  the  said  quantity  of  fifty  tons  of  hemp,  the  defendant  was 
ready  and  willing,  and  offered,  to  deliver  to  the  plaintiff  the  said 
hemp,  but  he  refused  to  accept  the  same  from  the  defendant; 
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MooBB       fourthly,  that,  after  the  making  of  the  agreement  and  before 

Campbkll.    ^^y  breach  thereof,  the  agreement  was  matoally  rescinded  by  the 

plaintiff  and  the  defendant.     Issues  thereon. 

At  the  trial,  before  Piatt,  B.,  at  the  last  Liverpool  Spring  Assizes, 

the  following  facts  appeared :  In  September,  1858,  the  plaintiff, 

who  resided  at  Douglas,  in  the  Isle  of  Man,  employed  one  Wilks, 

a  flax  and  hemp  broker  at  Liverpool,  to  purchase  for  him  some 

hemp.    Wilks,  having  negotiated  with  the  defendant,  sent  him  the 

following  note : 

"LivBRPooL,  8th  of  September,  1868. 

"  Sold,  per  Mr.  James  Campbell,  to  Mr.  W.  F.  Moore,  Douglas, 

Isle  of  Man,  100  tons  of  Petersbargh  clean  hemp,  to  arrive  per 

Trina  and  George  Green,  at  34/.  per  ton ;  payment,  at  the  option  of 

[  •326  ]      the  buyer,  by  acceptance  on  London  *at  six  months  from  delivery,  or 

cash  in  fourteen  days  less  two  and  a  half  per  cent.,  to  be  taken  from 

the  quay  at  the  landing  weights,  and  to  be  of  fair  average  quality 

for  the  season.  "  John  Wilks,  Broker." 

Wilks  afterwards  received  from  the  defendant  the  following  note : 

"  15,  BUMFORD  StRBBT,  LIVERPOOL, 

''  8th  of  September,  1853. 
"  Mr.  John  Wilks, 

"  I  have  this  day  sold  through  you  the  following  goods  to  Mr. 
W.  F.  Moore : 

*'  50  tons  Fetersburgh  clean  hemp,  expected  to  arrive  per  George 

Green. 
*'  50  tons  per  Trina. 


''  100  tons  at  84Z.  per  ton  from  the  quay. 

"If  the  ship  or  ships  are  lost,  or  the  hemp  damaged  on  the 
voyage,  this  contract  to  be  considered  void  for  such  quantity  as 
may  be  lost  or  damaged.  The  quality  to  be  of  fair  average  of 
the  season,  and,  if  any  dispute  arises,  the  same  to  be  settled  by 
arbitration. 

"  Payment,  six  months'  acceptance,  or  cash  in  fourteen  days  less 
two  and  a  half  per  cent,  discount,  at  the  buyer's  option.  Yours, 
respectfully,  "  Jambs  Gahpbeuu 

"  Customary  allowances." 

Campbell,  who  was  a  broker,  had  sold  the  hemp  on  behalf  of  one 
Smith,  a  merchant,  who  had  contracted  with  Messrs.  Bohtlingk 
&  Co.  and  Messrs.  Telo  and  Prange,  Russian  merchants  in  Liverpool, 
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to  purchase  the  hemp  of  them.    On  the  18th  of  September,  the       Moobb 
Oeorge  Oreen  arrived  at  Liverpool  with  the  fifty  tons  of  hemp.    On    campbbll 
the  28th  of  September,  the  defendant  called  on  Wilks,  and  showed 
him  the  following  letter  from  Messrs.  Bohtlingk  &  Go.  to  Smith : 

"  9,  Romford  Place,  28th  of  September,  1853.  [  326  ] 

"Sir, — There   are   now  about  thirty-five  tons  clean  hemp  ex 

Oeorge  Green  on  the  quay  of  your  lot,  which,  if  not  taken  away  this 

afternoon,  we  shall  store  at  your  risk  and  expense. 
"  We  further  beg  to  remark  to  you,  that,  in  delivering  to  you  the 

hemp  afterwards  ex  warehouse,  we  shall  not  weigh  it,  but  you  must 

take  it  at  the  landing  weight.    We  are,  your  obedient  servants, 
"W.  W(i).  Smith,  Esq."  "Bohtlingk  &  Co." 

After  reading  this  letter,  Wilks  requested  that  the  hemp  might 
be  warehoused  on  the  plaintiff's  account,  and  the  defendant  having 
communicated  with  Messrs.  Bohtlinirk,  they  warehoused  the  fifty 
tons,  which  was  fully  landed  on  the  30th  of  September,  thirty  tons 
in  a  warehouse  of  their  own,  and  twenty  tons  in  a  warehouse  of 
Messrs.  Dean  &  Go.  On  the  same  day  the  defendant  made  out  in 
his  own  name  and  sent  to  Wilks  a  bill  of  parcels. 

On  the  3rd  of  October,  Wilks  wrote  to  the  defendant  as  follows: 

"  Dear  Sir, — I  have  a  letter  this  morning  from  Mr.  W.  P.  Moore. 
Tou  are  to  draw  upon  him  for  the  amount  of  the  hemp,  as  soon  as 
you  are  in  a  position  to  transfer  it.  Please  to  let  me  know  also 
where  it  is  stored,  and  the  rest,  and  oblige.    Yours  truly, 

"John  Wilks." 

On  the  15th  of  October,  Smith  paid  Messrs.  Bohtlingk  &  Co.,  and 
obtained  delivery  orders  for  the  fifty  tons  of  hemp.     On  the  l7th, 
the  defendant  called  on  Wilks  with  the  delivery  orders,  which  were 
as  follows : 
"  Mr.  John  Wilks.  "  October  15th,  1858. 

"  Sir, — We  hold  to  your  order  about  twenty-two  tons  of  hemp  ex 
George  Green,  lying  in  William's,  1  Brook  Street,  at  6d.  per  ton  per 
week,  from  October  9th,  1858,  twenty-eight  days  certain. 

"WiLLLiM  Dean  &  Co." 

"  Liverpool,  15th  of  October,  1853.  [  327  ] 

•'  W.  H  (1).  Smith,  Esq. 

"  Sir, — We  hold  to  your  disposal  about  thirty  tons  St.  Peters- 
burgh  clean  hemp  ex  George  Green,  lying  9,  Bomford  Place. 

"Bohtlingk  &  Co." 

(1)  Sic. 
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MooRB       "  Messrs.  Bohtlingk  &  Go. 
Campbell.        "  Please  to  transfer  the  following  goods  to  the  order  of  Mr.  John 
Wilks,  the  whole  of  the  hemp  specified  in  the  annexed  transfer 
.  note,  and  oblige  "  W.  H.  Smith. 

"  3,  High  Strebt,  Livebpool,  16th  of  October,  1863." 

Wilks  refused  to  give  the  defendant  the  plaintiff 's  acceptance  and 
to  receive  the  above  orders,  on  the  ground  that  the  quantity  was 
therein  described  as  "  about "  fifty-two  tons  ;  and  the  defendant,  in 
consequence,  resold  the  hemp.  Evidence  was  tendered  on  behalf  of 
the  defendant,  to  prove,  that,  according  to  the  course  of  business 
in  Liverpool,  when  goods  were  warehoused  in  bulk,  it  was  usual  for 
the  warehouseman,  in  describing  the  quantity,  to  insert  in  the 
delivery  order  the  word  ''  about,"  in  order  to  protect  himself  against 
deficient  weight.  This  evidence  was  objected  to,  and  the  learned 
Judge  refused  to  receive  it. 

It  was  submitted,  on  behalf  of  the  defendant,  first,  that  there  was 
no  binding  contract,  since  the  bought  and  sold  notes  differed  in 
some  material  particulars;  and  Sievewright  v.  Archibald {\)  was 
relied  on;  secondly,  that  the  original  contract  (if  any)  was  to 
deliver  the  hemp  on  the  quay  by  landing  weight,  and  that  such 
contract  was  rescinded  before  breach,  and  another  contract  sub- 
stituted, viz.  to  deliver  from  the  warehouse.  The  learned  Judge 
directed  a  verdict  for  the  plaintiff,  reserving  leave  to  the  defendant 
to  move  to  enter  a  verdict  for  him  on  the  above  points. 

[  •S28  ]  Hugh  HiU,  in  the  following  Term,  obtained  a  rule  nUi  ♦accord- 

ingly, or  for  a  new  trial,  on  the  ground  of  the  rejection  of  evidence ; 
against  which 

KnowUs  and  Aspland  now  showed  cause : 

First,  the  contract  alleged  in  the  declaration  was  proved.      The 
17th  section  of  the  Statute  of  Frauds,  29  Car.  II.  c.  3  (2),  does  not 
require  the  contract  to  be  signed  by  both  parties,  but  only  by   the 
party  to  be  charged  by  it,  and  that  has  been  done  here.     This  is 
not  the  ordinary  case  of  bought  and  sold  notes  made  out  by  a  broker 
acting  for  both  parties,  but  it  is  a  contract  made,  on  the  one  side  by 
the  principal,  and  on  the  other  by  a  broker.    A  memorandum  of 
the  contract  is  sent  by  the  broker  to  the  defendant,  and  be,  finding 

(1)  86  E.  B,  363  (17  a  B.  103).  (2)  Now  s.  4  of  the  Sale  of   Qtxkls 

Act,  1893.— J.  G.  P. 
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that  it  is  not  the  contract  which  he  agreed  to,  alters  the  memoran-  Moore 
dum  and  then  signs  it.  That  is  binding  on  his  part.  In  Rowe  v.  Campbell. 
Osborne  (1),  Lord  Ellenborouoh  ruled,  that  a  vendee  of  goods  is 
bound  by  the  contract  as  stated  in  the  note  signed  by  him  and 
delivered  by  the  broker  who  effected  the  sale  to  the  vendor,  although 
this  note  varies  from  the  note  delivered  by  the  broker  to  the  vendee. 
That  authority  was  recognised  and  adopted  in  Cowie  v.  Remfry  (2). 

(Parke,  B.  :  The  question  is,  whether  the  defendant  meant  to 
bind  himself  unless  there  was  some  correlative  note  to  bind  the 
plaintiff.) 

Secondly,  evidence  was  not  admissible  to  prove,  that,  according 
to  the  usage  of  trade,  the  delivery  orders  were  in  the  usual  form 
where  goods  were  warehoused  in  bulk.  The  effect  of  such  evidence 
would  be  to  alter  the  terms  of  the  written  agreement  by  parol 
testimony.  The  contract  was  for  the  purchase  of  an  entire  quantity 
of  fifty  tons;  but  the  evidence,  if  admitted,  would  tend  to  show 
that  the  contract  was  for  some  uncertain  quantity,  about  that 
weight.  The  case  is  not  distinguishable  from  Powelly.  Edmunds  (3)i 
where  the  printed  conditions  of  the  sale  of  *growing  timber  omitted  f  *329  i 
to  state  the  quantity ;  and  it  was  held,  that  parol  evidence  was  not 
admissible  to  prove  that  the  auctioneer  at  the  time  of  sale  warranted 
a  certain  quantity.  In  Blackett  v.  The  Royal  Exchange  Assiirajice 
Company  (4),  the  action  was  brought  on  a  policy  of  insurance  in  the 
usual  form,  on  a  ship,  her  tackle,  boats,  &c. ;  and  it  was  held,  that 
evidence  of  usage  that  the  underwriters  never  pay  for  the  loss  of 
boats  slung  upon  the  outside  of  the  ship  upon  the  quarter,  was 
inadmissible.  Lord  Lyndhurst,  G.  B.,  in  delivering  the  judgment 
of  the  Court,  says,  ''  Usage  may  be  admissible  to  explain  what  is 
doubtful ;  it  is  never  admissible  to  contradict  what  is  plain." 

Thirdly,  the  original  contract  was  not  rescinded  by  the  substitu- 
tion of  a  new  contract.  The  delivery  of  the  goods  from  the  quay 
was  a  material  part  of  the  contract,  and  that  could  not  be  varied 
by  parol.  It  is  well  established,  that,  where  a  contract  is  required 
to  be  in  writing  by  the  Statute  of  Frauds,  it  cannot  be  altered  by 
a  verbal  agreement :  Gosa  v.  Loi-d  Nugent  (5),  Stead  v.  Dawher  (6), 
Harvey  v.  Graham  (7),  Stowell  v.  Robinson  (8).     This  is  not  the  case 

(1)  18  K.  E.  754  (I  Stark.  140).        (o)  39  E.  R  392  (5  B.  &  Ad.  58). 

(2)  70  R.  B.  47  (5  Moo.  P.  C.  232).     (6)  50  R.  R.  327  (10  Ad.  &  El.  57). 
.  (3)  .11  R.  R.  316  (12  East,  6).         (7)  44  R.  R.  374  (5  Ad.  &  El.  61). 

(4)  37  R.  R  695  (2  Cr.  &  J.  244).      (8)  43  R.  R.  861  (3  Ring.  N.  C.  928), 

JUR» — vol.,  CII.  89 
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Moore       of  a  substituted  agreement  and  its  performance  being  accepted  in 
Campbell,    satisfaction  of  a  breach  of  contract :  Smith  v.  Trousdale  (1). 


Hugh  Hill  and  J.  Henderson  in  support  of  the  rule  (2) : 

The  plaintiff  did  not  declare  his  option  to  pay  by  his  acceptance 
until  after  the  hemp  was  warehoused.  Therefore,  at  the  time  his 
option  was  declared,  an  act  had  been  done,  with  the  concurrence 
of  both  parties,  which  rendered  the  performance  of  the  original 
contract  impossible.  That  operated  as  a  new  contract,  embodying 
[  *3S0  ]  all  the  terms  of  the  old  *contract,  except  the  delivery  on  the  quay 
by  the  landing  weight.  A  new  substituted  agreement  may  exist, 
although  it  is  incapable  of  being  enforced  by  action.  In  Steail  v. 
Danberis),  Lord  Denman,  Ch.  J.,  delivering  the  judgment  of  the 
Court,  says,  "Independently  of  the  statute,  there  is  nothing  to 
prevent  the  total  waiver,  or  the  partial  alteration,  of  a  written 
contract  not  under  seal  by  parol  agreement;  and,  in  contemplation 
of  law,  such  a  contract  so  altered  subsists  between  these  parties ; 
but  the  statute  intervenes,  and  in  the  case  of  such  a  contract  takes 
away  the  remedy  by  action."  A  subsequent  inconsistent  agreement 
between  the  same  parties  discharges  a  previous  agreement :  Com. 
Dig.  Action  on  the  Case  upon  Assumpsit  (G).  There  being  then 
a  binding  agreement,  that  the  hemp  should  be  warehoused  and 
delivered  from  the  warehouse,  it  must  be  assumed  that  the  parties 
intended  to  incorporate  with  it  the  usage  of  trade  as  to  delivery. 
Such  a  form  of  order  is  necessary  for  the  protection  of  the  ware- 
houseman, since  the  goods  might  decrease  in  bulk  after  they  were 
warehoused.  If  these  orders  are  in  the  usual  and  customary  form, 
there  was  that  species  of  .delivery  for  which  the  plaintiff  impliedly 
contracted  when  he  consented  to  the  goods  being  warehoused.  The 
evidence  of  the  usage  of  trade  was  therefore  necessary,  and  improperly 
rejected. 

Ctu\  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

In  this  case,  my  brother  Platt  reserved  a  question  on  the  trial 
for  the  consideration  of  the  Court,  as  to  the  effect  of  two  notes  pat 

(1)  97  R.  E.  384  (3  El.  &  BI.  83).  contract  and  the  aimisaibility  of  the 

(2)  They    were    requested    by    the      evidence. 

Court  to  confine  their  arguraents  to         (3)  60  B.  B,  327  (10  Ad,  &  EL  57)% 
the  poii^ts  as  to  the  rescissioii  of  the 
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in  on  the  part  of  the  plaintiff,  in  order  to  prove  the  contract  alleged  Moorb 
iu  the  declaration.  The  two  notes  differed  in  several  material  campbkll. 
points,  and  if  this  were  a  case  in  which  the  plaintiff  sought  to 
prove  the  contract  by  means  of  bought  and  sold  notes,  made  by 
a  broker  for  both  parties,  he  must  have  failed  in  that  case,  for,  the 
*two  not^s  disagreeing,  there  could  be  no  valid  contract.  But  this  [  *^^  1 
is  not  the  case  of  a  contract  entered  into  by  a  broker  for  buyer  and 
seller.  Wilks  was,  indeed,  a  broker,  but  he  acted  solely  for  the 
plaintiff.  The  plaintiff  then  insisted  that  the  note  signed  by  the 
defendant  is  the  contract,  and  the  declaration  agrees  with  it ;  and 
if  it  be  true  that  this  was  intended  by  both  parties  to  be  the  con- 
tract between  them,  the  defendant  would  be  bound  as  the  party  to 
l)e  charged,  and  the  memorandum  would  be  sufficient  within  the 
Statute  of  Frauds.  But  if  Campbell,  the  defendant,  never  intended 
to  be  bound  as  seller  unless  Moore  was  also  bound  as  buyer,  and 
meant  that  Moore  should  sign  a  note  on  his  part  so  as  to  bind  him, 
then  there  has  been  no  valid  contract  between  them.  We  cannot 
ascertain  this  point  ourselves,  and  therefore  there  must  be  a  new 
trial. 

Some  other  questions  are  to  be  considered,  which  may  be  material 
on  the  new  trial. 

An  objection  was  taken  to  the  ruling  of  my  brother  Platt,  as  to 
the  rejection  of  evidence  of  the  usage  of  trade  as  to  delivery  orders 
where  goods  are  warehoused.  The  defendant  tendered  in  evidence 
delivery  orders  for  "about  fifty  tons,"  and  also  offered  to  prove, 
that,  by  the  usage  of  trade  in  Liverpool,  such  delivery  orders  were 
in  the  usual  form  when  goods  were  warehoused  in  bulk.  My  brother 
Platt  refused  to  allow  a  question  to  that  effect  to  be  put. 

If  this  question  had  been  asked  with  reference  to  a  purchase 
of  fifty  tons  of  goods,  contracted  to  be  sold  and  delivered  simply 
and  not  from  a  warehouse,  doubtless  it  could  not  be  permitted 
to  give  evidence,  that  in  usage  of  trade  a  transfer  or  delivery 
note,  authorising  the  purchaser  to  receive  "about  fifty  tons," 
would  be  sufficient. 

But  if  there  is  a  contract  to  sell  and  deliver  goods  in  a  ware* 
house,  and  the  keepers  of  warehouses  in  that  place  have  a  known 
usage  not  to  accept  delivery  orders,  or  transfer  notes,  as  they  are 
called,  except  in  this  form,  having  an  objection  to  make  them- 
selves responsible  for  any  particular  ^quantity,  the  delivery  of  [  *332  j 
such  an  order  or  transfer  note  may  be  a  sufficient  performance 
of  the  contract  to  deliver,  in  some  circumstances.    For  instance, 

39—2 
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Moore  in  the  simple  case  of  the  contract  being  to  sell  a  quantity  of  goods 
Campbell.  »ow  warehoused  in  a  given  warehouse  as  being  **  about  fifty  tons," 
or  in  the  more  complicated  case  of  a  sale  of  "  fifty  tons  weighed  by 
landing  scales  and  now  warehoused ;  "  such  a  form  of  order  would 
be  su£Scient,  coupled  with  proof  that  the  goods  warehoused  were 
actually  of  that  weight  at  the  landing  scales,  and  it  being  shown 
that  the  particular  order  referred  to  the  identical  goods  so  weighed. 
Another  question  raised  by  Mr.  Hill  was,  as  to  the  effect  of  the 
alteration  by  parol  of  the  written  contract  to  deliver  the  goods  on 
the  quay,  to  be  weighed  by  the  landing  scales,  and  substitute  a 
delivery  from  the  warehouse.  He  contended  that  this  operated  as 
a  new  contract,  embodying  all  the  terms  of  the  old  one,  except  the 
delivery  on  the  quay  by  landing  weight,  and  that  such  new  contract 
was  necessarily  a  waiver  or  discharge  of  the  old  one,  and  being 
made  before  the  breach  of  the  old  contract,  the  fourth  plea  was 
supported.  That  plea  was,  *'  that,  after  the  making  of  the  agree- 
ment, and  before  breach,  the  agreement  was  mutually  rescinded 
by  the  plaintiff  and  defendant."  We  do  not  think  that  this  plea 
was  proved  by  this  evidence.  The  parties  never  meant  to  rescind 
the  old  agreement  absolutely,  which  this  plea,  we  think,  imports. 
If  a  new  valid  agreement  substituted  for  the  old  one  before  breach 
would  have  supported  the  plea,  we  need  not  inquire,  for  the  agree- 
ment was  void,  there  being  neither  note  in  writing,  nor  part 
payment,  nor  delivery,  nor  acceptance,  of  part  or  all.  This  was 
decided  by  the  cases  of  Stead  v.  Dawber  (l)  and  Marshall  v.  Lynn  (2). 
A  further  question  may  arise  on  the  new  trial,  considering  the 
old  contract  to  be  still  in  force  in  all  its  parts,  which  must  be  done: 
for  instance,  whether  the  plaintiff  on  his  part  declared  his  option 

[  *333  ]       and  was  ready  to  give  his  acceptance  ^in  due  time.     The  delivery 

from  the  warehouse  instead  of  the  quay  not  being  authorised  by 

the  old  contract,  the  only  one  in  force,  the  suflSciency  of  the  delivery 

or  transfer  order  cannot  now  be  a  question.    If  the  plaintiff  had 

already  accepted  and  received  the  goods  in  the  warehouse,  or  even 

the  delivery  or  transfer  order  in  the  form  offered,  as  a  performance 

of  the  contract  on  the  defendant's  part,  there  would  have  been  a 

good  answer  by  way  of  accord  and  satisfaction;  but  no  such  question 

arises  in  this  case. 

Rule  absolute  for  a  new  trial, 

(1)  50  B.  B.  327  (10  Ad.  &  El.  57).  (2)  65  B.  E.  534  (6  M.  &  W.  109). 
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July  7. 
(10  Ex.  333—341 ;  S.  C.  3  0.  L.  R.  1491  ;  24  L.  J.  Ex.  19.)  _ 

In  1833,  the  plaintiff  married,  at  which  time  his  wife  was  the  holder  of  a  l  ^^^  J 
promissory  note  made  by  the  defendant,  and  which  had  been  given  to  her 
whilst  sole.  In  1834  the  plaintiff's  wife  died,  after  giving  birth  to  a  child. 
It  was  then  agreed  between  the  plaintiff  (who  claimed  the  note  as  the 
representative  of  his  late  wife,)  and  the  defendant,  that  the  latter  should 
maintain  the  child,  and  that  in  consideration  thereof  the  defendant  should 
receive  the  rents  of  certain  cottages  which  had  been  the  property  of  the 
plaintiff's  wife,  and  that  he  should  also  retain  the  interest  to  become  pay- 
able on  the  note.  In  1839,  the  defendant  signed  an  indorsement  on  the 
note,  to  the  effect,  that  all  interest  upon  the  note  was  then  paid.  The 
defendant  continued  to  maintain  the  child  to  the  time  of  its  death  in  1848. 
In  1853,  letters  of  administration  were  granted  to  the  plaintiff;  and,  sub- 
sequently, in  the  same  year,  the  plaintiff  brought  the  action  on  the  note : 
Held,  per  Aldebson,  B.,  Platt,  B.,  and  Mabtin,  B.,  (dahitanie  Pakke. 
B.),  first,  that  the  agreement  between  the  plaintiff  and  the  defendant,  that 
the  future  maintenance  of  the  child  should  be  taken  in  part  payment  of  the 
interest  upon  the  note,  and  which  had  been  acted  upon  within  six  years 
before  action  brought,  was  a  sufficient  payment  of  interest  within  the  proviso 
of  the  2ud  section  of  the  9  Geo.  lY.  c.  14  :  Secondly,  that  the  contract  being 
with  a  person  acting  on  behalf  of  intestate's  estate  and  for  its  benefit,  the 
administration  had  relation  back  to  what  was  done  after  the  death  of  the 
intestate  and  before  the  grant  of  letters  of  administration,  so  as  to  entitle 
the  plaintiff  to  sue  as  administrator  on  a  promise  made  to  him  as  such. 

The  declaration  stated  that  the  defendant,  on  the  19th  of 
Janaary,  1833,  and  whilst  the  said  Elizabeth  Bodger  was  sole 
and  unmarried,  made  his  promissory  note  in  writing,  and  delivered 
the  same  to  her,  and  thereby  promised  to  pay  to  her,  by  her  then 
name  of  Elizabeth  Arch,  or  order,  2462.  12tf.  M.,  with  interest  for 
the  same  from  the  date  thereof.  And  although  the  defendant  after- 
wards paid  46Z.  12«.  6(2.,  part  of  the  said  sum  of  2462.  129.  &d.,  yet 
he  has  not  paid  *the  residue  thereof,  and  the  same,  Avith  interest,  [  *334  ] 
remains  due. 

Plea :  that  the  alleged  cause  of  action  did  not  accrue  within  six 
years  before  this  suit.    Issue  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  sittings  in  last 
Hilary  Term,  the  plaintiff  was  called  as  a  witness,  and  proved  that 
he  married  in  1833,  and  that  his  wife  was.  then  the  holder  of  the 
note  in  question,  which  was  made  by  the  defendant,  who  was  her 
brother.  She  died  in  the  following  year,  after  giving  birth  to  a  child. 
Prior  to  her  death,  she  requested  that  the  child  might  be  brought 
up  by  her  sister,  who  lived  with  the  defendant;  and  after  her  death, 
it  was  agreed  between  the  defendant  and  the  plaintiff  (he  claiming 

(1)  Cited,  Afahtr  v.  Afa&er  (1867)  L.  B.  2  Ex.  153,  36  L.  J.  Ex.  70,  16  L.  T.  26 ; 
Baker  v.  Blaktr  (1886)  35  L.  T.  723. 
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BoDOEB  the  note  as  representing  his  deceased  wife,)  that  the  defendant 
Atch.  should  keep  the  child  in  his  house,  and  incur  the  expense  of  its 
support  and  maintenance,  and  should  receive  therefor  in  payment  the 
rents  of  certain  cottages  which  had  belonged  to  the  deceased  wife, 
and  also  retain  the  interest  payable  upon  the  note.  In  1889,  the 
plaintiff  made  on  the  note  an  indorsement,  which  was  signed  by 
the  defendant,  to  the  effect  that  all  interest  upon  it  was  then  paid. 
The  defendant  continued  to  keep  and  maintain  the  child  until  its 
death,  which  occurred  within  six  years  before  the  commencement 
of  the  action.  Within  that  time  the  defendant  also  received  the 
rents  of  the  cottages,  and  always  retained  the  interest  upon  the 
note,  as  provided  by  the  agreement.  After  the  child's  death,  the 
defendant  promised  the  plaintiff  to  give  him  a  new  note,  but  some 
time  afterwards  he  stated  that  the  Statute  of  Limitations  had  run, 
and  he  refused  to  pay  the  note  or  give  a  new  one.  The  plaintiff 
afterwards  took  out  letters  of  administration,  and  in  October,  1858, 
brought  the  present  action. 

It  was  submitted,  on  behalf  of  the  defendant,  first,  that  the 
plaintiff  could  not  recover  on  this  declaration,  inasmuch  as  it 
alleged  a  promise  to  the  plaintiff's  wife  while  sole,  and  there  was 
no  evidence  of  such  a  promise  within  siy  years ;  secondly,  that  a 
[  *335  ]  new  promise  to  the  plaintiff  before  the  grant  ♦of  administration 
would  not  take  the  case  out  of  the  Statute  of  Limitations,  since  at 
that  time  the  plaintiff  was  not  clothed  with  any  legal  title  to  the 
note ;  thirdly,  that  the  transaction  between  the  plaintiff  and  defen- 
dant did  not  amount  to  a  part  payment  within  the  meaning  of  the 
9  Geo.  IV.  c.  14.  The  learned  Judge  directed  a  verdict  for  the 
plaintiff,  with  liberty  for  him  to  make  any  amendment  the  Court 
thought  proper ;  and  also  reserved  leave  to  the  defendant  to  move 
to  e  ter  a  nonsuit. 

Watsaiif  in  the  same  Term,  obtained  a  rule  uui  accordingly  ; 
against  which 

Willes  and  Lush  showed  cause  in  last  Easter  Term  (May  9) : 

The  plaintiff  proposes  to  amend  the  declaration  by  stating  a 
promise  to  himself  as  administrator,  and  there  was  sufficient 
evidence  of  such  a  promise.  First,  assuming  that  the  transaction 
in  question  amounted  to  part  payment,  there  was  a  payment  within 
six  years  to  a  person  who  claimed  to  be  entitled  to  the  note.  The 
plaintiff  was  in  the  position  of  an  administrator  de  son  tart,  and 
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after  the  grant  of  administration  he  might  ratify  any  act  previously  Bodoeb 
done,  provided  it  was  for  the  benefit  of  the  estate:  Morgan  v.  aboh. 
Thomas  (i),  Thovison  v.  Harding  (2),  Foster  v.  Bates  (3).  This  is 
not  the  case  of  a  wrong  doer,  but  that  of  a  party  professing  to 
represent  the  estate  of  the  deceased,  and  the  letters  of  administra- 
tion, when  taken  out,  would  have  relation  back,  so  as  to  give  effect 
to  the  payment.  Suppose,  that  before  administration  the  defendant 
had  paid  to  the  plaintiff  a  sum  of  money  on  account  of  tlte  note,  and 
that  after  administration  the  plaintiff  had  sued  the  defendant  for 
the  whole,  could  not  that  payment  have  been  pleaded  in  bar? 
There  must  always  be  some  interval  during  which  the  estate  of  a 
•deceased  is  unrepresented.  CUrIc  v.  Hooper  (4)  is  an  express  [  ♦336  ] 
authority  that  this  payment  is  good.  Tliere,  the  payment  of 
interest  on  a  promissory  note  was  made  to  a  person  who  assumed 
to  act  as  administrator,  but  who  had,  in  fact,  no  title  to  receive  it, 
and  that  was  held  a  sufficient  acknowledgment  of  the  debt  to  defeat 
the  Statute  of  Limitations. 

Secondly :  the  agreement  that  the  maintenance  of  the  child 
should  be  defrayed  by  the  interest  on  the  note,  when  acted  on, 
amounted  to  part  payment  within  the  9  Geo.  IV.  c.  14,  Payment 
need  not  necessarily  be  in  money,  but  any  settlement  of  account 
which  the  parties  may  agree  to  treat  as  equivalent  to  payment  in 
money  is  sufficient:  Hart  v.  Nash{o),  Ashhy  v.  James  (6).  Here, 
the  money  expended  by  the  defendant  from  day  to  day  in  the 
maintenance  of  the  child,  was  a  payment  of  so  much  interest  on  the 
note.  The  transaction  was  the  same  as  if  the  defendant  had  paid 
the  interest  to  the  plaintiff,  and  he  had  returned  it  to  the  defendant 
for  the  maintenance  of  the  child. 

Watson,  Ogle,  and  Bullar,  in  support  of  the  rule  (June  6) : 

First,  assuming  that  the  agreement  between  these  parties  and  the 
acts  done  in  pursuance  of  it  amount  to  payment  of  the  interest  on 
the  note,  there  was  no  evidence  to  support  the  amended  declaration, 
laying  a  promise  to  the  plaintiff  as  administrator.  The  promise 
was  made  to  the  plaintiff  in  his  personal  character  only.  The 
doctrine  of  relation  has  no  application  here.  All  acts  that  are 
capable  of  being  ratified  after  letters  of  administration  have  been 
taken  out,  must  be  such  as  are  for  the  benefit  of  the  estate :  Morgan       ^ 

(1)  91  R.  R.  500  (8  Ex.  302).         (4)  38  R.  R.  508  (10  Bing.  480). 

(2)  95  R.  R.  730  (2  El.  &  Bl.  630).      (5)  41  R.  R.  732  (2  Cr.  M.  &  R.  337). 

(3)  67  B.  R.  311  (12  M.  &  W.  226).     (6)  63  R.  R.  676  (11  M.  &  W.  542). 
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BoDOBR  V.  Thomas  (i).  The  case  of  Foster  v.  Bates  (2)  proceeded  upon  the 
.Abch.  necessity  of  the  existence  of  such  relation  for  the  benefit  of  the 
estate.  This  agreement,  and  the  acts  relied  upon  by  the  plaintiff, 
[  ♦837  ]  did  not  confer  any  *benefit  on  the  estate.  According  to  the  well- 
known  principle,  "the  law  will  never  make  any  fiction,  but  for 
necessity,  and  in  avoidance  of  a  mischief"  (3).  And  further,  the 
plaintiff  has  been  guilty  of  laches  by  not  taking  out  letters  of 
administration  sooner,  and  by  having  permitted  so  many  years  to 
pass  away  without  having  done  so.  The  office  of  administrator 
originated  in  the  81  Edw.  III.  st.  1,  c.  11,  which  shows  that  the 
benefit  of  the  estate  is  the  main  object  to  be  regarded.  The 
55  Geo.  III.  c.  184,  s.  37,  inflicts  a  severe  penalty  upon  a  person  in 
any  manner  administering  the  property  of  an  intestate  without 
taking  out  letters  of  administration  within  six  months  after  the 
intestate's  death ;  and  according  to  the  principle  laid  down  by  Lord 
•  Holt,  Ch.  J.,  in  Bartlett  v.  Vinor  (4),  and  recognised  by  the  Court  in 

Cope  V.  Rowlands  (5),  "  a  contract  is  void  if  prohibited  by  a  statute, 
though  the  statute  inflicts  a  penalty  only,  because  a  penalty  implies 
a  prohibition." 

(Parke,  B. :  You  must  look  to  the  object  of  that  statute:  The 
37th  section  merely  inflicts  a  penalty  upon  an  executor  or  adminis- 
trator personally,  for  not  proving  the  will  or  taking  out  letters  of 
administration  within  a  certain  specified  time.  But  it  was  not 
intended  that  the  representatives  of  the  deceased  should  thereby  be 
prevented  from  taking  out  probate  or  letters  of  administration  after 
that  time.  The  sole  object  of  that  statute  is  to  secure  the  payment 
of  the  duty  to  the  revenue.) 

Secondly  :  there  was  no  such  evidence  of  payment  of  interest  upon 
the  note  as  is  sufficient  to  take  the  case  out  of  the  Statute  of 
Limitations.  Tliere  was  no  payment  in  part,  for  no  money  passed 
between  the  parties.  Now,  in  order  to  take  the  case  out  of  the 
statute,  the  payment  must  be  made  under  circumstances  which  will 
warrant  a  jury  in  inferring  a  promise  to  pay  the  residue :  Waifunau 
V.  Kynman{6),  The  alleged  payments,  taken  as  such,  would  not 
justify  the  inference  of  an  absolute  promise  to  pay,  as  the  promise 
[  ♦338  ]       *would  depend  upon  a  cojitingency,  viz.  upon  the  plainliff  taking 

(1)  91  R.  K  500  (8  Ex.  302).         (-i)  Carth.  2o2. 

(2)  67  R.  E.  311  (12  M.  &  W.  226).     (o)  46  R.  R.  532  (2  M.  &  W.  149}. 

(3)  3  Co.  Eep.  30  a,  (6)  74  R,  R.  612  (I  Ex.  118). 
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oat  letters  of  administration.     In  Clark  v.  Hooper  (i)  which  has       Bodqkb 

been  relied  upon  by  the  plaintiff,  payment  had  actually  been  made,        abch. 

and  it  was  also  made  to  the  plaintiff,  who  bad  taken  out  letters  of 

administration,  although  in  the  wrong  diocese.     If  constructive 

payment  is  to  be  held  sufficient  to  take  a  case  oat  of  the  statute,    . 

much  of  that  miscbief  which  the  statute  was  framed  to  obviate  will 

be  revived,  for  a  parol  acknowledgment  of  such  part  payment  within 

six  years  before  action  brought  will  take  a  case  out  of  the  statute : 

Cleave  v.  Jones  (2).     This  part  of  the  subject  was  much  considered 

in  Tanner  v.  Smart  (3).     The  recent  cases  of  Forsyth  v.  Bristoive  (4) 

and  Hotccutt  v.  Bonser  (5),  although   decisions   upon   a  different 

point,  may  nevertheless  be  referred  to  as  bearing  on  the  question. 

But,   even   if  a  promise  to  pay  the  residue  of  the  debt  could  be 

inferred  from  the  facts,  it  would  be  difficult  to  say  at  what  precise 

period  of  time  that  promise  was  made.     The  agreement  could  not 

be  relied  on,   for  it  was  made  more  than  six  years  before  the 

commencement  of  the  suit ;  and  if  the  necessaries  furnished  under 

the  agreement  are  relied  on,  the  objection  is  that  they  were  not 

supplied  to  the  plaintiff  or  his  agent.    (They  also  cited  Murray  v. 

East  India  Company  (6).) 

Cur.  adv.  vidt. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

In  this  case,  which  was  tried  before  my  brother  Martin,  the 
declaration  was  on  a  promissory  note  made  to  the  plaintiff's  wife, 
before  marriage,  in  1888,  and  the  promise  to  pay  her  was  stated  to 
have  been  whilst  she  was  sole. 

It  appeared  that  she  died  in  1884,  when  the  plaintiff,  her  husband,  [  389  ] 
took  upon  himself  the  management  of  her  affairs,  before  he  obtained 
letters  of  administration,  and  made  an  agreement  with  the  defendant 
that  he  should  keep  a  child  of  the  plaintiff's,  and  for  the  keep  should 
retain  the  interest  of  his  promissory  note,  and  also  receive  the  rents 
of  some  cottages  which  had  belonged  to  the  wife.  In  1889,  the 
plaintiff  and  defendant  settled  accounts,  and  then  they  signed  on 
the  back  of  the  note  an  acknowledgment  that  all  interest  was  paid 
on  the  note  up  to  that  date.  In  1848,  the  child  died.  In  1863,  the 
plaintiff  took  out  administration.     My  brother  Martin  directed  a 

(1)  38  R.  K.  508  (10  BiDg.  480).       (4)  91  R.  R.  724  (8  Ex.  716). 

(2)  86  R.  R.  399  (6  Ex.  573).         (5)  77  R.  R  702  (3  Ex.  491). 

(3)  30  R.  R.  461  (6  B.  &  C.  603).       (6)  24  B.  R.  325  (5  B.  &  Aid.  204). 
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BoDOEB      verdict  for  the  plaintiff,  reserving  liberty  to  move  to  enter  a  nonsuit, 

Aboh.        ^^^  ^^30  to  amend,  if  the  Court  thought  fit. 

There  is  no  doubt  that  a  promise  to  pay  the  plaintiff's  wife  wbilst 
sole,  and  within  six  years,  was  not  proved,  and  could  not  be,  for 
she  died  in  1884,  and  consequently  a  nonsuit  ought  to  be  entered, 
unless  an  amendment  could  be  made,  by  stating  a  promise  which 
the  evidence  would  support.  The  plaintiff  then  proposes  to  amend, 
by  stating  a  promise  to  himself  as  administrator. 

The  only  question  then  is,  whether  the  evidence  proves  that 
promise.  Suppose  an  actual  promise  to  have  been  made  to  the 
plaintiff  before  he  was  administrator,  and  within  six  years,  either  in 
writing  or  accompanied  by  a  part  payment  of  principal  or  interest, 
we  have  no  doubt  the  action  would  have  been  maintainable.  It 
would  have  constituted  a  new  contract  with  the  plaintiff  as  adminis- 
trator, founded  on  the  consideration  of  the  old  debt ;  and  this  is 
the  true  nature  of  every  case  which  is  said  to  be  taken  out  of  the 
operation  of  the  statute  by  a  new  promise ;  and  this  being  a 
contract  with  (i  person  acting  on  behalf  of  the  intestate's  estate,  and 
not  on  his  own  account,  the  administration  would  have  relation 
back  in  order  not  to  lose  the  benefit  of  that  contract,  upon  the  same 
principle  that  an  action  of  trover  is  maintainable  for  a  conversion 

[  *340  ]  of  goods  of  an  intestate  after  his  death  and  ^before  the  grant  of 
administration,  and  that  an  action  of  assumpsit  by  an  administrator 
as  such  will  lie  on  a  contract  of  sale  of  goods  of  the  intestate  by  a 
person  meaning  to  act  as  agent  for  the  benefit  of  the  estate  between 
the  death  and  grant  of  administration  :  Foster  v.  Bates  (i).  The 
case  of  Clark  v.  Hooper  (2)  is  to  the  same  effect. 

But  in  order  to  constitute  a  new  contract,  the  acknowledgment  or 
promise  must  be  in  writing,  signed,  by  9  Geo.  IV.  c.  14,  or  there 
must  be  a  payment  of  part  or  the  whole  of  the  interest  as  such,  or 
part  payment  of  the  principal  of  the  debt  sued  for,  due  from  the 
person  paying  to  him  to  whom  it  was  made.  It  must,  in  order  to 
fall  within  the  exception  of  that  statute,  be  a  payment  which  implies 
an  acknowledgment,  and  consequently  a  promise  to  pay  the  whole 
debt  to  the  plaintiff ;  and  the  reason  why  the  effect  of  such  payment 
is  not  lessened  by  the  Act,  is,  that  it  is  not  a  mere  acknowledgment 
by  words,  but  it  is  coupled  with  a  fact:  Waters  v.  Tompkins  (3), 
Waiiwiaii  v.  Kynman  (4).  This  part  payment  need  not  be  in  money, 
but  in  any  mode  which  the  parties  agree  shall  be  treated  as  equivalent 

(1)  67  E.  E.  311  (12  M.  &  W.  226).     (3)  41  E.  E.  732  (2  Cr.  M.  &  B.  723). 

(2)  38  E.  E.  608  (10  Bing.  480).       (4)  74  E.  E.  612  (1  Ex.  118). 
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to  a  payment  in  money.  Therefore,  the  settlement  of  accounts  Bodoeb 
in  1889,  whereby  it  was  agreed  between  the  plaintiff  and  defendant  atoh. 
that  the  interest  up  to  that  time  should  be  considered  as  paid  and 
discharged,  is  such  a  payment  as  took  the  case  out  of  the  statute, 
that  is,  constituted  a  fresh  contract  to  pay  in  consideration  of  the 
original  debt.  Since  that  time,  there  has  been  no  settlement  of 
accounts,  and  the  question  is,  whether,  as  the  agreement  was  then 
made,  or  rather  continued,  that  for  the  future  the  maintenance  of 
the  child  should  be  paid  for  in  part  by  the  interest  of  the  note,  or 
correlatively,  that  the  interest  of  the  note  should  be  paid  by 
maintenance  of  the  child,  and  that  agreement  has  since  been  acted 
upon,  there  can  be  considered  to  have  been  a  part  payment  ♦to  [  •341  ] 
take  the  case  out  of  the  statute ;  in  other  words,  a  fresh  contract  by 
the  defendant  to  pay  in  consideration  of  the  old  debt.  My  brethren 
are  all  of  opinion,  that  the  maintenance  of  the  child,  part  of  which 
took  place  within  six  years  before  the  commencement  of  the  suit, 
being  the  agreed  mode  of  payment  of  interest,  was  a  payment 
within  the  meaning  of  the  exception  in  the  9  Geo.  IV.  and  conse- 
quently there  must  be  a  verdict  for  the  plaintiff  on  the  amended 
declaration- 

I  must  say,  however,  that  I  greatly  doubt  whether  such  a  pay- 
ment as  this  does  amount  to  a  new  promise,  founded  on  the  old 
consideration,  so  as  to  make  the  defendant  liable.  If  so,  there 
would  be  a  perpetual  series  of  new  contracts  in  consideration  of  the 
old  debt,  de  die  in  diem  by  every  supply  of  food  or  raiment  to  the 
child,  none  of  them  made  to  the  plaintiff  or  his  agent,  none  imply- 
ing an  acknowledgment  to  him  of  the  principal  money  being  still 
due,  and  a  consequent  promise  to  pay  it  to  him.  I  should  have 
thought  a  payment  to  revive  the  old  debt,  must  be  a  payment  to 
the  plaintiff  or  his  agent,  accompanied  by  an  express  promise  to  pay 
bim  the  principal,  or  an  acknowledgment  to  the  plaintiff  from  which 
Buch  a  promise  could  be  implied.  To  permit  the  benefit  of  the 
Statute  of  Limitations  to  be  defeated  by  such  constructive  pay- 
ments, would  be  a  step  to  letting  in  the  mischief  which  prevailed 
before  the  statute,  when  the  most  trifling  circumstances  had  been 
held  sufficient  to  render  the  defendant  liable  to  an  old  debt,  to  such 
an  extent  that  the  practice  was  really  a  disgrace  to  the  administration 
of  justice. 

The  rule  must  be  absolute  to  amend,  and  the  plaintiff  is  to  have 
a  verdict;  but  the  defendant  is  not  to  pay  any  costs  of  the  rule  or 
trial. 
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BoDOER      Martin,  B.,  said : 

p. 
Arch.  My  opinion  is,  that  any  facts  which  would  prove  a  plea  of  pay- 

ment of  interest  in  the  event  of  an  action  being  brought  to  recover 
it,  would  be  a  payment  sufficient  to  bar  the  statute. 

Rule  accordingly. 
1854.  BULL   V.  ROBISON(i). 

•^!!?^'         (10  Ex.  342-346  ;  S.  C.  2  C.  L.  E.  1276;  24  L.  J.  Ex.  165 ;  23  L.  T.  O.  S,  2«8.) 

L  ^^  ]  Where  a  manufacturer  contracts  to  deliver  a  manufactured  article  at  a 

distant  place,  and  the  article,  when  delivered  to  the  carrier  for  the  purpose 
of  being  conveyed,  is  of  a  merchantable  quality,  the  purchaser  is  bound  to 
accept  it,  if  only  deteriorated  to  the  extent  that  it  is  necessarily  subject 
to  in  its  course  of  transit  from  the  one  place  to  the  other. 

The  first  count  of  the  declaration  stated  that  the  plaintiff  agreed 
with  the  defendant  to  manufacture  for  him  certain  goods,  and  to 
deliver  them  to  him  at  a  certain  place;  and  that,  although  the 
plaintiff  manufactured  the  goods  and  tendered  them  at  the  place  in 
question,  the  defendant  refused  to  accept  them. 

The  defendant  pleaded,  secondly,  that  the  plaintiff  was  not  ready 
or  willing  to  deliver  at  the  place  so  agreed  upon  as  the  place 
of  delivery  goods  of  the  qualities,  quantities,  and  descriptions 
contracted  for. 

And,  thirdly,  that  the  said  contract  was  made  subject  to  an 
implied  warranty  on  the  part  of  the  plaintiff,  that  the  plaintiff 
would  deliver  the  said  goods  in  merchantable  condition ;  and  that, 
at  the  time  when  he  was  so  ready  and  willing  to  deliver  the  same, 
they  were  not  in  merchantable  condition.  Wherefore  the  defendant 
refused  to  accept  and  pay  for  the  same.  Upon  these  pleas  issues 
were  joined. 

At  the  trial,  before  Piatt,  B.,  at  the  last  Liverpool  Assizes,  the 

following  facts  appeared :  The  plaintiff  was  an  iron  manufacturer 

in  Staffordshire,  and  the  defendant  a  merchant  in  Liverpool ;  and 

in  December  last  a  contract  was  entered  into  between  them  for  the 

manufacture  by  the  plaintiff,  and  sale  to  the  defendant,  of  a  large 

quantity  of  hoop-iron.      The   iron   was   to   be   manufactured    in 

Staffordshire,  and  delivered  by  the  plaintiff  to  the  defendant  in 

Liverpool,  in  the  months  of  January  and  February  last ;  and  it 

was  understood  by  both  parties  that  it  was  to  be  forwarded  by  a 

canal  boat  to  Ellesmere  port,  and  there  put  on  board  vessels  which 

(I)  Sect.  33  of  the  Sale  of  Goods  Act,  1893  ;  Bter  v.  Walker  (1877)46 L.  J.  C.  P. 
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navigate  the  Mersey,  which  were  to  be  provided  by  the  defendant,        bull 
and  so  brought  on  to  Liverpool  and  there  delivered  to  him.    It  was      rob^sok. 
proved  that  the  iron  was  properly  manufactured,  and  *was  perfectly      [  •343  ] 
clean  and  bright  when  put  on  board  the  canal  boats  in  Stafford- 
shire ;  but  a  very  considerable  delay  took  place  in  the  passage  to 
Ellesmere  port,  in  consequence  of  the  frost,  and  the  boats  were 
obliged  to  stop  for  some  weeks  at  Middlewitch,  and  upon  their 
arrival  at  Ellesmere  port  the  iron  was  much  rusted.    It  was  then 
forwarded  to  Liverpool,  and  upon  its  arrival  was  tendered  to  the 
defendant  as  in  fulfilment  of  the  contract.     He  refused  to  accept  it> 
alleging  that  it  was  not  in  merchantable  condition  ;  and  this  action 
was  brought  to  recover  damages  by  reason  of  such  non-acceptance. 
A  considerable  body  of  evidence  was  given  on  both  sides. 

The  learned  Baron  told  the  jury,  that,  the  contract  being  for 
hoop-iron,  to  be  manufactured  by  the  plaintiff  and  delivered  by  him 
at  Liverpool,  the  defendant  (the  vendee)  was  entitled  to  have  it 
delivered  to  him  at  Liverpool  in  merchantable  condition;  but  it 
having  appeared  by  the  evidence,  that  all  such  iron,  in  the  course 
of  the  transit  from  Staffordshire  to  Liverpool  at  that  period  of  the 
year,  sweats  (as  it  is  called),  and  suffers  thereby  some  deterioration 
in  its  brightness  and  appearance,  the  counsel  for  the  plaintiff  called 
the  attention  of  the  learned  Judge  to  this  circumstance,  and  requested 
him  to  state  to  the  jury  that  the  plaintiff  might  satisfy  his  contract 
by  tendering  for  acceptance  by  the  defendant  iron  so  necessarily 
deteriorated.  The  learned  Judge,  however,  declined  to  do  so,  and 
left  the  question  to  the  jury,  whether  the  iron  was  merchantable 
when  tendered  at  Liverpool,  without  reference  to  any  such  deterio- 
ration. The  jury,  with  this  direction,  found  that  it  was  not 
merchantable  either  at  Liverpool  or  Ellesmere,  and  gave  their 
verdict  for  the  defendant. 

Watson  obtained  a  rule  nisi  for  a  new  trial  on  the  ground  of 
misdirection,  in  last  Easter  Term. 

In  the  present  sittings  (June  22), 

Htt{ih  Hill  and  Milward  showed  cause :  L  ^^  H 

Where  a  manufacturer  contracts  to  deliver  an  article  at  a  distant 
place,  he  impliedly  warrants  that  the  article  shall  be  delivered  in  a 
merchantable  condition.  In  Smith  on  Mercantile  Law,  4th  edit. 
p.  461,  it  is  said :  "  In  every  contract  to  furnish  manufactured 
goods,  a  warranty  is  implied  that  they  shall  be  of  a  merchantable 
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Bull        quality  :  Laing  v.  Fidgeon  (i).     The  ruling  of  Lord  Ellenborovoh, 
RoBisoN.      Ch.  J.,  in  Gardiner  v.  Gray  (2),  is  to  the  same  effect. 

(Alderson,  B.  :  These  goods  were  of  a  merchantable  quality 
when  first  put  on  board  the  boat  to  be  carried  to  Liverpool ;  but  in 
the  course  of  the  transit,  from  the  ordinary  contingencies  of  the 
voyage,  some  of  the  bloom  was  taken  off  them ;  who  is  to  bear 
that  risk?) 

The  vendor  contracts  to  deliver  the  goods  at  a  particular  place. 
He,  therefore,  and  not  the  purchaser,  ought  to  be  subject  to  any 
such  loss.  The  delivery  of  the  goods  to  the  carrier  does  not  neces- 
sarily vest  the  property  in  them  in  the  vendee :  Dunlop  v.  iMnibert  (3>. 
It  is  reasonable  that  the  waiTanty  should  attach  at  the  place  where 
the  contract  goods  are  to  be  delivered  to  and  where  they  are  to 
become  the  property  of  the  vendee. 

(Martin,  B.  :  Take  the  case  of  a  contract  to  deliver  certain 
English  manufactures  at  New  York :  it  would  not  be  reasonable  to 
say  that  they  must  be  delivered  there  precisely  in  the  same  state  as 
that  in  which  they  were  when  first  put  on  board.) 

The  vendor  would  have  to  bear  the  extraordinary  contingencies 
of  the  transit,  and  upon  the  same  principle  he  ought  to  bear  the 
ordinary  ones  also. 

Watson  and  Janes  in  support  of  the  rule : 

It  is  conceded  that  the  vendor  takes  the  risk  of  the  extraordinary 
contingencies  of  the  transit,  but  not  those  which  necessarily  follow 
from  the  circumstance  that  the  conveyance  takes  place  at  a  par- 
[  *345  J  ticular  season  of  the  year.  If  these  goods  *had  been  sent  by  rail 
in  the  ordinary  way,  the  damage  would  not  have  occurred ;  but, 
inasmuch  as  the  damage  was  occasioned  by  their  being  sent  by  this 
particular  mode  of  conveyance  at  the  special  request  of  the  vendee, 
it  is  only  reasonable  that  the  loss  should  fall  upon  him. 

Cur.  adv.  t^ilt. 
The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B,  : 

This  was  an  action  to  recover  damages  for  the  refusal  to  aecept 
certain  hoop-iron,  which  was  tendered  to  the  defendant  by   the 

(1)  16  R.  R  589  (6  Taunt  108).       (3)  49  E.  B,  143  (6  CI.  &  Fin,  600). 

(2)  16  B.  B.  764  (4  CHHip.  144). 
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plaintiff,  in  alleged  fulfilment  of  a  contract  between  them.     (His        bull 
Lordship,    after    stating    the    facts    as    hereinbefore    set    forth,      bobibon. 
proceeded :) 

A  rule  was  obtained  for  a  new  trial,  which  has  been  argued  before 
us,  and  we  think  it  must  be  made  absolute. 

There  is  no  express  warranty  in  the  case,  there  is  only  that  which 
is  implied  by  law.  Now,  we  have  no  doubt  that  the  plaintiff  was 
bound  to  manufacture  merchantable  hoop-iron  ;  this,  however,  he 
did.  We  have  no  doubt,  also,  that  he  was  bound  to  deliver  the 
hoop-iron  at  Liverpool  in  a  certain  state  and  condition ;  but  we 
think  that  hoop-iron,  to  be  manufactured  in  Staffordshire,  and  to 
be  forwarded  by  canal  and  river,  to  be  delivered  in  Liverpool,  must 
be  accepted  by  the  vendee,  if  only  so  far  deteriorated  as  all  such 
iron  must  necessarily  be  deteriorated  in  its  transit  from  Stafford- 
shire to  Liverpool.  The  law,  we  think,  could  never  imply  a 
warranty  that  the  iron  should  be  delivered  in  Liverpool,  free  from 
a  deterioration  without  which  iron  well  manufactured  in  Stafford- 
shire could  not  be  transferred  from  Staffordshire  to  Liverpool. 
Any  warranty  implied  by  the  law  must  be  a  reasonable  warranty, 
and  cannot  be  one  which  it  is  physically  impossible  to  comply  with. 

If  a  man  make  an  express  contract  to  deliver  at  Liverpool  hoop- 
iron  in  the  very  same  condition  as  when  first  manufactured  in 
Staffordshire,  he  must,  of  course,  bear  the  consequence  *of  his  own  [  *346  ] 
unwise  bargain ;  but  we  think  there  is  no  such  contract  implied  in 
such  a  transaction  as  the  present.  \Ye  have  no  doubt  that  iron, 
and  numerous  other  articles  of  manufacture  in  this  country,  are 
frequently  manufactured  upon  orders  from  abroad,  and  to  be 
delivered  there  by  the  manufacturer.  In  such  cases,  to  hold  that 
the  vendor,  in  the  absence  of  an  express  warranty,  was  to  be  sub- 
jected to  the  risk  arising  from  the  necessary  deterioration  which 
every  such  voyage  must  produce  upon  the  article,  would,  as  it 
seems  to  us,  lead  to  unjust  consequences. 

A  manufacturer  who  contracts  to  deliver  a  manufactured  article 
at  a  distant  place  must,  indeed,  stand  the  risk  of  any  extraordinary 
or  unusual  deterioration ;  but  we  think  that  the  vendee  is  bound  to 
accept  the  article,  if  only  deteriorated  to  the  extent  that  it  is  neces- 
sarily subject  to  in  its  course  of  transit  from  the  one  place  to  the 
other,  or,  in  other  words,  that  he  is  subject  to  and  must  bear 
the  risk  of  the  deterioration  necessarily  consequent  upon  the 
transmission. 

In  our  opinion,  iherefore,  the  plaintiff  was,  in  strict  law,  entitled 
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Bull 
r. 

AOBISON. 


to  have  this  direction  given  to  the  jury.  We  cannot  help  thinking, 
however,  that,  in  all  probability,  upon  the  facts  as  stated  in  the 
note  of  the  learned  Judge,  the  result  would  have  been  the  same. 

Rule  absolute. 


1864. 
Julff  7. 


BENTLEY  v.  DAWES. 

^10  Ex.  247—352  ;  S.  C.  2  C.  L.  R.  1070  ;  23  L.  J.  Ex.  279  ;  18  Jur,  837.) 

[Costs  of  demurrer  under  3  &  4  Will.  IV.  c.  42,  s.  34,  repealed  by  46  &  47 
Vict.  c.  49,  8.  4.] 


1854. 
June  22. 


Ib54. 
Jvftfi  26. 

[  358  ] 


STEVENS  V.  The  MIDLAND   COUNTIES  RAILWAY 
COMPANY  AND  LANDER. 

(10  Ex.  352—357 ;  S.  C.  2  0.  L.  E.  1300 ;  23  L.  J.  Ex.  328 ;  18  Jur.  932.) 

Qucere,  whether  an  action  for  a  malicious  prosecution  will  lie  against  a 
corporation  aggregate  ?    Per  Alderson,  B.,  that  it  will  not. 

[See  Ediuards  v.  Midland  By.  (1880)  6  a  B.  D.  287,  50  L.  J.  Q.  B,  281 ; 
Corn/ord  v.  Carlton  Bank  [1899]  1  Q.  B.  392,  [1900]  1  a  B.  22,  68  L.  J  Q.  B.  196, 
1020 ;  Citizens*  Life  Assurance  Co.  v.  Bromi  [1904]  A.  C.  423,  73  L.  J.  P.  C.  102, 


KIRBY   V.   SIMPSON. 

(10  Ex.  358—369 ;  8.  C.  2  C.  L.  E.  1286;  23  L,  J.  M.  0.  165;  18  Jur.  983.) 

In  an  action  against  a  magistrate  for  having,  in  the  execution  of  his 
office,  acted  maliciously  and  without  reasonable  and  probable  cause,  he  is 
entitled  to  notice  of  action  as  required  by  the  11  &  12  Vict  c.  44,  s.  9(1). 
In  such  case,  the  question  whether  he  acted  bona  fide^  or  used  his  offioe 
colourably,  does  not  arise. 

The  first  count  of  the  declaration  was  for  assaulting  the  plaintiff, 
giving  him   in   custody  to   a  constable,  and  causing  him  to  be 
imprisoned  and  kept  to  hard  labour  in  the  house  of  correction  at 
Beverley.     The  second  count  stated,  that  the  defendant,  being  the 
owner  of  a  duck  which  the  plaintiff  had  unwittingly  killed,    and 
being  anxious  to  punish  the  plaintiff  for  so  killing  the  said  duck, 
maliciously  caused  and  instigated  one  John  Blenkin  to  make  a 
complaint  upon  oath  to  him,  the  defendant,  as  one  of  her  Majesty's 
justices  of  the  peace  for  the  East  Riding  of  the  county  of  York, 
that  the  plaintiff  had,  as  his  hired  servant  in  his  the  said    John 
Blenkin's  said  service,  been  guilty  of  divers  misdemeanours,  mis- 
carriages, and  ill  behaviour  towards  him  the  said  John  Blenkin, 
and  the  said  defendant  maliciously  convicted  him  the  plaintiff  of 

(1)  Sect.  9  was  repealed  by  S.  L.  B.  Act,  1894.    S^  now  th^  Public  Authorities 
Protection  Act,  1893. 
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the  said  offences,  and  wilfully  and  maliciously  and  without  just  kibbt 
cause  issued  his  warrant  of  commitment,  whereby  he  commanded  simpson. 
the  constable  of  Bridlington,  in  the  said  East  Riding,  to  convey  the 
said  plaintiff  to  the  said  house  of  correction  at  Beverley ;  and  also 
commanded  the  keeper  of  the  said  house  of  correction  to  receive 
the  plaintiff  into  his  custody  in  the  said  house  of  correction,  there 
to  remain  and  be  corrected  and  be  kept  to  hard  labour  for  the  space 
of  twenty-one  days  from  the  date  of  the  said  commitment ;  and  the 
defendant,  for  the  furtherance  of  the  said  malicious  desire,  wrote 
a  letter  to  the  gaoler  of  the  said  house  of  correction  at  Beverley, 
ordering  him  to  flog  the  plaintiff  severely  :  by  means  of  which  said 
several  premises  the  plaintiff  has  been  greatly  injured,  and  has 
suffered  damages. 

Flea:  Not  guilty  by  statute,  and  issue  thereon.  The  following 
statutes  were  marked  in  the  margin  of  the  plea  :  11  &  12  Vict.  c.  44  ; 
and  20  Geo.  II.  c.  19. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  York  Assizes,  it       [  359  ] 
appeared  that  the  plaintiff  was  a  boy  about  fourteen  years  of  age, 
and  in  the  service  of  one  Blenkin,  by  whom  this  action  was  brought 
as  his  next  friend.     The  plaintiff  was  examined  as  a  witness,  and 
stated,  that,  on  a  certain  occasion  whilst  passing  a  pond  of  the 
defendant,  he  had  killed  one  of  his  ducks,  and  which  he  stated 
be  believed  to  be  a  wild  duck.     Shortly  afterwards  his  master,  at 
the  instigation  of  the  defendant,  took  the  plaintiff  before  him  on 
a  charge  of  disobedience  of  his  master's  orders ;  when  the  defen- 
dant said,  that  as  his  master  had  frequently  on  previous  occasions 
told  the  plaintiff  not  to  meddle  with  the  defendant's  ducks,  he 
should  send  him  to  prison  for  having  disobeyed  his  master's  orders, 
and  not  for  having  killed  this  duck.     The  plaintiff  denied  that  he 
had  ever  received  any  such  orders  from  his  master.     The  defen- 
dant, however,  convicted  the  plaintiff  under  20  Geo.  II.  c  19,  s.  2, 
which  empowers  justices  of  the  peace  to  punish  servants  for  mis- 
demeanours,  miscarriages,   and   ill    behaviour  in   their    masters' 
service,  and  he  drew  up  a  commitment  in  the  following  form : 

"  Easi     Riding)     "  To  the  constable  of  Bridlington  in  the  said 

of  the  county  1^  Riding,  and  to  the  keeper  of  the  house  of  correction 

of  York.  )  at  Beverley,  in  the  said  Riding. 

"  Whereas  information  and  complaint  hath  been  made  unto  me, 
one  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said  Riding, 
upon  the  oath  of  John  Blenkin,  farmer,  of  Boynton,  in  the  said 
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KiRBY       Biding,  that  John  Kirby,  of  Bridlington,  his  hired  servant,  hath  in 
SiiipsoN.      his  said  service  been  guilty  of  divers  misdemeanours,  miscarriages, 
and  ill  behaviour  towards  him  the  said  John  Blenkin,  and  particu- 
larly by  neglect  and  disobedience  of  orders  on  the  2nd  instant,  as 
well  as  on  many  other  occasions ;   and  whereas,  in  pursuance  of 
the  statute  in  that  case  made  and  provided,  I  have  duly  examined 
the  proofs  and  allegations  of  both  the  said  parties  touching  the 
[  *360  ]       matter  of  the  said  complaint ;  and,  *upon  due  consideration  had 
thereof,  have  adjudged  and  determined  that  the  said  John  Kirby 
hath  in  his  service  aforesaid  been  guilty  of  divers  misdemeanours, 
miscarriages,  and  ill  behaviour  towards  him  the  said  John  Blenkin, 
and  particularly  by  neglect  of  duty  and  disobedience  of  orders  on 
the  2nd  instant,  as  well  as  on  sundry  other  occasions :  I  do,  there- 
fore, convict  him  of  the  said  b£fence,  in  pursuance  of  the  statutes  in 
that  case  made  and  provided.     These  are  therefore  to  command  you, 
the  said  constable,  forthwith  to  convey  the  said  John  Kirby  to  the 
said  house  of  correction  at  Beverley  aforesaid,  and  to  deliver  him  to 
the  keeper  thereof  with  this  warrant.     And  I  do  hereby  command 
you,  the  said  keeper,  to  receive  the  said  John  Kirby  into  your 
custody  in  the  said  house  of  correction,  there  to  remain  and  be 
corrected  and  held  to  hard  labour  for  the  space  of  twenty-one  days 
from  the  date  hereof;  and  for  your  so  doing  this  shall  be  your 
sufficient  warrant. 

"  Given  under  my  hand  and  seal,  June  8,  a.d.  1853. 

"  F.  Simpson,"  (l.s.) 

On  the  plaintiff's  arriving  at  the  prison,  the  governor  wrote  to 
the  defendant  requesting  to  know  what  was  intended  by  the  words 
"  to  be  corrected  "  in  the  form,  which  were  unusual.  The  defen- 
dant wrote  in  reply,  that  the  plaintiff  was  to  be  flogged,  as  he  had 
received  several  complaints  from  the  plaintiff 's  master  of  him.  The 
plaintiff  was  accordingly  flogged.  The  plaintiff's  attorney  deposed, 
that,  in  a  conversation  with  the  defendant,  the  latter  stated  that  he 
had  done  what  he  did  for  the  boy's  good ;  and  that  he  had  further 
said,  that,  unless  the  attorney  would  promise  not  to  bring  an  action 
against  him,  he  would  get  the  boy  committed  to  prison  again  for 
killing  the  duck. 

At  the  close  of  the  plaintiff's  case,  it  was  contended  on  the  part 

of  the  defendant,  that  he  was  entitled  to  notice  of  action  under  the 

9th  section  of  the  11  &  12  Vict.  c.  44 ;  and  that,  as  no  notice  had 

*36i  ]       been  given,  the  plaintiff  must  be  *nonsuited.     On  the  part  of  the 
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plaintiff  it  was  contended,  that  there  was  evidence  that  the  defen-  kibby 
dant  had  used  his  ofl&ce  colourably,  and  that  the  question  whether  simpson. 
the  defendant  was  entitled  to  notice  depended  upon  his  having  done 
what  he  did  in  the  bond  fide  belief  that  he  was  acting  as  a  magistrate, 
which  was  a  question  for  the  jury.  The  learned  Judge,  however, 
thought  that  the  defendant  was  entitled  to  notice,  and  that  there 
was  no  such  question  for  the  jury.  He  accordingly  nonsuited  the 
plaintiff,  reserving  leave  to  him  to  move  to  set  aside  the  nonsuit, 
and  enter  a  verdict. 

In  Easter  Term,  E,  V.  Price  obtained  a  rule  nisi  accordingly, 
or  for  a  new  trial,  on  the  ground  of  misdirection. 

P.  Thompson  showed  cause : 

A  magistrate  who  acts  wrongfully  in  the  execution  of  his  office  is 
entitled  to  notice  of  action,  under  the  9th  section  of  the  11  &  12  Vict. 
c.  44.  And  notice  is  necessary,  although  he  acts  mala  fide  in  such 
case,  for  the  question  Df  bona  fides  does  not  arise.  The  1st  section 
of  the  11  &  12  Vict.  c.  44,  after  reciting  that  it  is  expedient  to 
protect  justices  of  the  peace  in  the  execution  of  their  duty,  enacts, 
that  ''every  action  hereafter  to  be  brought  against  any  justice  of 
the  peace  for  any  act  done  by  him  in  the  execution  of  his  duty 
as  such  justice,  with  respect  to  any  matter  within  his  jurisdiction 
as  such  justice,  shall  be  an  action  on  the  case  as  for  a  tort ;  and 
in  the  declaration  it  shall  be  expressly  alleged,  that  such  act  was 
done  maliciously  and  without  reasonable  and  probable  cause  ;  and 
if  at  the  trial  of  any  such  action,  upon  the  general  issue  being 
pleaded,  the  plaintiff  shall  fail  to  prove  such  allegation,  he  shall  be 
nonsuit  or  a  verdict  shall  be  given  for  the  defendant."  Then  the 
2nd  section  enacts,  that,  for  an  act  done  by  a  justice  without  juris- 
diction, or  where  he  exceeds  his  jurisdiction,  it  shall  not  be  neces- 
sary to  make  the  averment  in  the  declaration  as  required  by  the 
1st  section ;  •  provided,  that,  in  case  the  *act  is  done  under  a  convic-  [  *362  ] 
tion  or  order,  such  conviction  or  order  shall  have  been  first  quashed. 
Under  the  latter  section,  the  plaintiff  was  not  entitled  to  succeed 
upon  the  first  count  of  this  declaration,  inasmuch  as  the  conviction 
was  not  only  quashed,  but  it  was  given  in  evidence ;  and,  indeed, 
that  count  could  not  be  supported,  except  by  the  proof  of  that 
instrument:  Haylock  v.  Sparke  (i).  Gray  v.  Cookson{2).  The  con- 
viction, if  good  on  the  face  of  it,  is  conclusive  evidence  of  the  facts 
(1)  98  B.  B.  243  (1  El.  &  Bl.  471).  (2)  16  East,  13. 
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KiBBY  it  contains :  Brittain  v.  Kinnaird  (1).  The  8lh  section  enacts,  that 
8IMP80X.  ''  no  action  shall  be  brought  against  any  justice  of  the  peace  for 
anything  done  by  him  in  the  execution  of  his  office,  unless  the 
same  be  commenced  within  six  calendar  months  next  after  the  act 
complained  of  shall  have  been  committed."  And  the  9th  section 
enacts,  that  "  no  such  action  shall  be  commenced  against  any  such 
justice  of  the  peace  until  one  calendar  month  at  least  after  a  notice 
in  writing  of  such  intended  action  shall  have  been  delivered  to  him 
or  left''  &c.  And  the  11th  section  enables  the  justice  to  tender 
amends,  and  the  injured  party  may  accept  the  sum  tendered  in 
satisfaction  of  his  damages ;  and  if  he  do  not  accept  the  sum,  the 
amount  of  damage  becomes  a  question  for  the  jury.  So  that  the 
statute  does  not  give  a  defence  to  the  action ;  and  the  defendant 
may  tender  a  very  large  sum  of  money,  which,  nevertheless,  the 
jury  may  think  insufficient.  Now,  the  1st  section  shows,  that  the 
justice  must  have  acted  maliciously,  to  be  subject  lo  such  an  action 
as  that  embodied  in  the  second  count ;  and  a  notice  of  action  would 
not  be  necessary  in  a  case  where  there  is  no  cause  of  action.  And 
further,  the  8th  section  speaks  of  the  action  being  against  the  justice 
**  in  the  execution  of  his  office,"  not  "  duty  ;  "  and  the  9th  section 
says  *'  such  action,"  that  is,  against  him  ''  in  the  execution  of  his 
duty."  The  2nd  count  of  the  declaration  alleges,  that  the  defen- 
I  *363  ]  dant  was  so  *acting ;  and,  therefore,  as  far  as  regards  the  notice 
of  action  his  bona  fides  is  immaterial.  None  of  the  numerous 
authorities  upon  the  question  of  bona  fides  affect  this  point.   ♦   *   * 

(Martin,  B.  :  What  do  you  say  to  Wedge  v.  Berkeley  (2)  ?) 

There  the  character  in  which  the  defendant  acted  was  equivocal. 

It  was  perhaps  a  question  there  for  the  jury,  whether  the  defendant 

hand  fide  believed  that  he  was  acting  as  a  magistrate.    Her§  it  is 

admitted  on  the  record  that  the  defendant  acted  in  the  execution 

of  his  duty,  although  he  acted  maliciously. 

In  the  next  place,  if  it  was  necessary,  to  entitle  the  defendant  to 

notice,  that  he  should  have  entertained  a  bond  fide  belief  that  he 

was  acting  in  the  execution  of  his  office  under  this  statute,  that  is 

a  question  proper  for  the  decision  of  the  presiding  Judge.     This 

Court  so  decided  in  the  recent  case  of  Arnold  v.  Hamel{'i),  upon 

the  language  of  the  8  <&  9  Vict.  c.  87,  which  is  similarly  worded  to 

(1)  21    B.  R.   G80  (1   Brod.   &    B.  (2)  6  Ad.  &  El.  6C3. 

432).  (3)  5)6  B.  B.  7G8  (9  Ex.  «H). 
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the  11  *&  12  Vict.  c.  44.     The  12th  section  of  this  Act  requires  the       Kirby 
plaintiflf  to  prove  that  the  necessary  notice  has  heen  given,  on  failure      Simpson. 
of  which  the  plaintiff  is  to  be  nonsuited,  or  a  verdict  is  to  be  given       [  *3(U  ] 
for  the  defendant.     (He  referred  to   Waystnjfc  v.  Sharpe  (l),  and 
Shearivood  v.  Hay  (2),) 

E.  V.  Price  in  support  of  the  rule : 

The  plaintiff  contends,  first,  that  the  11  &  12  Vict.  c.  44,  has  no 
application  to  the  present  case ;  and  secondly,  that,  if  it  has,  the 
learned  Judge  ought  to  have  left  the  question  to  the  jury  whether 
the  defendant  acted  bond  fide  or  not  in  the  execution  of  his  office  as 
a  justice  of  the  peace.  In  the  latter  view  of  the  case,  the  law 
remains  as  it  stood  under  the  24  Geo.  II.  c.  44.  Now,  the  declara- 
tion does  not  charge  the  defendant  with  having  done  improperly 
any  act  in  the  execution  of  the  office  of  a  magistrate,  which  was 
illegal  as  being  either  contrary  to  law  or  an  error  in  fact ;  but  the 
declaration  charges  him  with  having  colourably  made  use  of  the 
power  given  him  for  the  purpose  of  satisfying  a  personal  grudge ; 
and,  therefore,  he  cannot  be  said  to  have  acted  in  the  execution  of 
his  office.  The  9th  section  of  the  11  &  12  Yict.  c.  44,  applies  only 
to  those  cases  in  which  matters  are  properly  brought  before  the 
justice^,  but  in  which  they  act  improperly.  The  defendant  here 
was  no  more  protected  than  a  private  person  would  be.  Barton 
v,  Bricknell  (3)  is  in  favour  of  this  view. 

Secondly,  assuming  the  statute  11  &  12  Vict.  c.  44,  to  apply,  the 
question  whether  the  defendant  acted  bond  fide  or  not,  was  for  the 
jury.  If  the  defendant  did  not  so  act,  he  was  not  entitled  to 
notice. 

(Parke,  B.  :  The  first  count  cannot  be  sustained.  The  second 
count  shows  that  the  defendant  was  acting  as  a  magistrate,  which 
a  person  may  do  although  he  acts  maliciously ;  and  the  1st  section 
of  the  statute  contemplates  his  acting  maliciously.  The  plaintiff's 
case  is,  *that  the  defendant  was  abusing  his  authority  as  a  [  *365  \ 
magistrate.     Then  the  9th  section  requires  a  notice  to  be  given. 

Platt,  B.  :  The  second  count  does  not  state  that  the  defendant 
did  the  act  maliciously.) 

Ko  objection  of  that  description  was  raised  at  the  trial ;  and  if  it 
Iiad  been,  no  doubt  an  amendment  would  have  been  allowed. 

(1)  3  M.  &  W.  521.  (3)  78  R.  E.  424  (13  Q.  B.  393). 

(2)  6Ad.  &E1.  383. 
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KiiujY        Parke,  B.  : 

r. 

Simpson.  I  am  of  opinion  that  this  rule  ought  to  be  discharged,  as  I  think, 

that,  under  the  circumstances,  the  nonsuit  was  right.    The  declara- 
tion consists  of  two  separate  charges.    The  first  count  alleges  that 
the  defendant  assaulted  the  plaintiff,  and  caused  him  to  be  im- 
prisoned in  the  house  of  correction  at  Beverley.     In  order  to  prove 
that  count,  the  plaintiff  gave  in  evidence  an  instrument  which  is 
both  a  commitment  and  a  conviction.     Upon  that  count,  the  plain- 
tiff, by  80  doing,  put  himself  out  of  Court,  for  he  showed  a  con- 
viction good  on  the  face  of  it,  and  which,  not  having  been  quashed, 
afforded  a  protection  to  the  defendant  as  a  magistrate,  under  the 
2nd  sect,  of  the  11  &  12  Yict.  c.  44.     The  second  count  admits  that 
the  defendant  in  doing  the  act  complained  of  acted  as  a  magistrate, 
for  it  alleges,  that  the  defendant,  having  maliciously  instigated  the 
plaintiff's  master  to  make   a  complaint  before  him  as  a  justice 
of   the  peace,  maliciously  convicted  the  plaintiff  of  the  offence 
charged,   and  wilfully   and   without   sufficient    cause    issued    his 
warrant  of  commitment.     Upon  the  face  of  that  count,  it  clearly 
appears  that  the  defendant  acted  as  a  justice  of  the  peace,  and  as 
such  he  was  entitled  to  notice  of  action,  as  required  by  the  Act  of 
Parliament.     Now,  whether  the  question  of  bona  Jid^s,  in  a  ease 
where  it  arises,  is  one  for  the  Judge  or  for  the  jury,  I  think  it  to 
be  unnecessary  to  give  any  opinion.     In  Hazeldine  v.  Grove  (1),  the 
Court  of  Queen's  Bench  refused  to  grant  a  new  trial,  on  the  objec- 
[  •ari«  ]       tion  that  the  question  of  bona  fides  was  for  the  *jury,  on  the  ground 
that  the  plaintiff  had  not  demanded  that  that  question  should  be 
put  to  the  jury.     The  Court  there  said,  that  such  questions  were 
for  the  jury,  although  it  was  the  common  practice  to  submit  them 
first  to  the  Judge.     But  I  entertain  some  doubt  whether  that  law 
now  holds  good  in  actions  against  magistrates  as  such.     In  the 
recent  case  of  Arnold  v.  Haviel(^l\  where  the  question  as  to  the 
necessity  of  notice  turned  upon  the  wording  of  the  Customs  Act, 
8  &  9  Vict.  c.  87,  this  Court  held  that  the  question  was  for  the 
Judge.     At  that  time  it  was  not  present  to  my  mind  that  the 
wording  of  the  Customs  Act  was  very  similar  to  that  of  the  statute 
24  Geo.  II.  c.  44,  s.  8.     If  the  case  stood  upon  the  last-named 
statute,  I  should  have  thought  that  the  law  as  laid  down  in  Arnold 
V.  Hamel  applied.     The  wording  of  the  11  &  12  Vict.  c.  44,  is 
rather  different ;  but  I  do  not  think  that  such  dissimilarity  affects 
the  question,  and  I  doubt,  whether  these  preliminary  matters  about 
(1)  3  Q.  B.  997.  (2)  96  E.  K.  768  (9  Ex.  404). 
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uotice  and  so  forth  are  not  properly  for  the  determination  of  the  Kirby 
Judge.  It  is,  however,  unnecessary  to  decide  that  point,  as  under  Simpson. 
the  circumstances  of  the  present  case  the  nonsuit  was  right.  Now, 
the  1st  section  of  the  11  &  12  Vict.  c.  44,  assumes  that  a  person 
may  act  maliciously  and  without  reasonable  and  probable  cause, 
and  nevertheless  be  acting  in  the  execution  of  his  duty  as  a  justice 
of  the  peace.  The  9th  section  says,  that  "  no  such  action  shall  be 
commenced  against  such  justice  of  the  peace,  until  one  calendar 
month  at  least  after  a  notice  in  writing  of  such  intended  action," 
&c. ;  and  in  order  to  see  what  is  meant  by  the  words  '*such  action," 
by  referring  to  the  previous  section  (sect.  8),  we  find  that  "  no 
action  shall  be  brought  against  any  justice  of  the  peace  for  any- 
thing done  by  him  in  the  execution  of  his  office,  except  the  same  be 
commenced  within  six  calendar  months,"  &c. ;  so  that,  taking  these 
sections  together,  it  is  clear  that  a  person  may  act  maliciously,  and 
yet  act  in  the  *execution  of  his  office  as  a  justice  of  the  peace,  and  [  *^67  ] 
that  in  such  case  notice  must  be  given  to  him.  The  learned  Judge 
therefore  acted  rightly  in  nonsuiting  the  plaintiff,  in  the  absence  of 
notice.  As  to  the  facts  of  the  case,  I  think  that  there  was  no 
evidence  of  want  of  reasonable  and  probable  cause ;  but  the  learned 
Judge  seems  not  to  have  proceeded  upon  that  ground,  which  was  a 
matter  for  his  consideration,  but  upon  the  want  of  the  notice  of 
action.  The  plaintiff  in  this  action  proceeds  against  the  defendant 
solely  in  his  character  of  a  magistrate,  and  a  notice  of  action  is 
required  by  the  statute,  that  the  magistrate  may  have  the  oppor- 
tunity of  tendering  amends.  I  may  add,  that  these  observations 
apply  only  to  this  statute,  and  not  to  those  cases  which  may  arise 
under  various  Acts  of  Parliament,  affording  protection  to  persons 
who  act  under  a  bond  fide  belief  that  they  are  acting  under  the 
provisions  of  the  particular  Act  which  is  supposed  to  give  them 
authority. 

Platt,  B.  : 

I  am  of  the  same  opinion.  The  question  appears  to  me  to  turn 
wholly  upon  the  construction  of  the  11  &  12  Vict.  c.  44,  illustrated, 
so  far  as  it  can  be,  by  the  various  decisions  which  have  proceeded 
upon  similar  statutes,  and  more  especially  upon  the  24  Geo.  II. 
c.  44.  The  arrangement  of  the  11  &  12  Vict.  c.  44,  is  not  very 
perspicuous  ;  •  and  I  must  say,  that  I  do  not  well  understand  it. 
The  1st  section,  which  applies  to  the  case  of  a  magistrate  acting 
within   his    jurisdiction,  does   not  make  it   necessary  that   the 
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KiHBY  conviction  should  be  set  aside  before  the  action  can  be  brought.  But 
Simpson.  ^J  t^e  2nd  section,  in  which  the  case  is  contemplated  of  a  person 
acting  wholly  without  jurisdiction,  the  conviction  must  be  first  set 
aside.  One  would  have  supposed  that  the  Legislature  intended  to 
provide  for  the  opposite  result,  namely,  that  when  a  magistrate  acts 
maliciously  and  without  reasonable  and  probable  cause,  but  within 
his  jurisdiction,  it  should  be  necessary  to  remove  that  which  pre- 

[  *36d  ]  vents  the  action,  namely  the  conviction ;  and  *that  in  a  case  where 
the  party  has  acted  wholly  without  jurisdiction,  to  leave  it  as  it  stood. 
Be  that,  however,  as  it  may,  I  think  this  nonsuit  was  right.  The 
8th  section  uses  the  terms,  '*  in  the  execution  of  his  office,"  whilst 
the  1st  section  says  "  duty."  The  8th  section  does  not  refer  to  any 
section  in  particular,  and  may  be  taken  to  apply  to  the  1st  and  2Qd 
sections  in  the  cases  where  a  defendant  has  acted  either  with  or 
without  jurisdiction.  This  may  account  for  the  change  of  language 
in  the  different  sections  of  the  Act.  It  appears  to  me,  that  the 
present  case  falls  within  the  Ist  section.  It  may  be  true  that  the 
defendant  incited  the  master  of  the  plaintiff  to  make  the  complaint ; 
but,  nevertheless,  when  made,  he  had  jurisdiction.  But  then,  in 
that  case,  according  to  the  Ist  section,  it  is  necessary  to  allege  in 
the  declaration,  and  to  prove,  that  the  defendant  acted  maliciously 
and  without  reasonable  and  probable  cause.  Then,  according  to 
the  9th  section,  the  defendant  is  entitled  to  notice,  whatever  may 
have  been  his  motive  for  that  instigation.  It  seems  to  me,  there- 
fore, upon  consideration  of  these  sections  of  the  11  &  12  Vict.  c.  44, 
that  the  learned  Judge  acted  rightly  in  holding  that  notice  of  action 
ought  to  have  been  given  in  this  case. 

Martin,  B.  : 

I  have  come  to  the  same  conclusion  ;  and  upon  an  examination 
of  the  real  cause  of  action  against  the  defendant,  I  apprehend  that 
the  case  falls  within  the  1st  section  of  the  Act.     Assuming  the 
second  count  to  be  so  far  amended  as  to  meet  any  objection  to  its 
form,  the  complaint  is,  that  the  defendant  maliciously  instigated 
the  plaintiff's  master  to  prefer  a  charge  against  the  plaintiff  in 
breach  of  his  duty  as  a  servant ;  and  that  thereupon  the  defendant, 
without  sufficient  evidence  of  any  such  breach  of  duty,  convicted 
him  of  the  offence,  and  sent  him  to  prison ;  in  other  words,  that  tbe 
defendant,  apparently  having  jurisdiction  in  the  matter,  without 
reasonable  or  probable  cause,  convicted  the  plaintiff.     That  is  a 
[  '369  ]      (jase  within  the  *lBt  section  of  the  Act,  and  the  defendant  is  entitled 
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to  notice  under  tlie  9th  section.  It  is  clear  that  the  plaintiff  was 
sent  to  prison  under  a  conviction  of  the  defendant  as  a  justice  of 
the  peace.  This  was  an  act  by  the  defendant  in  the  execution  of 
his  office,  and,  under  the  section  mentioned,  he  was  entitled  to 


notice. 


Rule  discharged. 


IN  THE  EXCHEQUER  CHAMBER. 


(In  Error  prom  the  Court  op  Exchequer.) 
PLACE  V.  POTTS  and  Another. 

(10  Ex.  370—375;  S.  C.  23  L,  J.  Ex.  348.) 
[See  S.  C.  5  H.  L.  C.  383.] 


KiRBY 

r. 
Simpson. 


1854. 
Jinifi  17. 


The   great  NORTHERN    RAILWAY   COMPANY  v. 

HARRISON. 

(10  Ex.  376—382;  S.  C.  2  C.  L.  B.  1136;  23  L.  J.  Ex.  308.) 

The  defendants,  a  Bail  way  Company,  were  in  the  practice  of  allowing  the 
reporters  of  a  ^London  newspaper,  when  going  to  country  races  on  the 
defendants'  line  for  the  purpose  of  framing  their  reports,  to  travel  on 
the  defendants'  line  carnage  free.  The  reporter  was  for  such  purpose 
supplied  with  a  ticket  hy  the  Company,  which  had  written  upon  it  the  name 
of  a  person  in  the  reporting  department  The  ticket  also  purported  on  the 
face  of  it  to  be  not  transferable  ;  and  there  was  also  a  memorandum  on  it, 
to  the  effect,  that  any  party,  other  than  the  person  named  in  it,  using  the 
pass,  would  be  liable  to  the  penalty  which  a  passenger  incurs  by  travelling 
without  having  paid  his  fare,  or  that  he  should  be  liable  to  pay  the  fare ; 
but  it  did  not  distinctly  appear  which  of  these  two  liabilities  was  stated  in 
the  memorandum,  and,  if  the  former,  it  did  not  appear  what  the  penalties 
were  which  were  alluded  to.  The  plaintiff,  acting  bond  fide,  and  going  on 
the  business  of  the  journal,  and  entitled  by  the  usage  to  have  the  benefit 
of  a  ticket  with  his  name  on  it,  went  to  the  station  with  a  ticket  such  as 
that  described.  His  name,  however,  was  not  upon  it,  but  there  was  that 
of  another  person,  who,  however,  was  a  reporter  and  in  the  same  depart- 
ment with  himself.  The  plaintiff  showed  this  ticket  to  the  porter  at  the 
station,  whose  business  it  was  to  examine  passengers'  tickets,  who  said  that 
it  was  all  right,  and  placed  the  plaintiff  in  a  carnage.  There  was  no  dis- 
tinct evidence,  however,  that  the  porter  knew  personally  who  the  plaintiff 
was.  It  appeared,  that  the  plaintiff  and  other  reporters  had,  on  several 
occasions  before,  travelled  with  similar  tickets  not  bearing  the  names  on 
them  of  those  who  used  them ;  and  tbei'e  was  evidence,  that  the  persons 
whose  names  were  on  the  tickets  were  personally  known  to  some  of  the 
officers  and  servants  at  the  station. 

In  an  action  by  the  plaintiff  against  the  Company  for  an  injury  received 
on  their  line  whilst  travelling  in  one  of  the  Company's  carriages,  in  which 
the  declaration  alleged  that  **the  plaintiff  then  lawfidly  was,"  and  which. 
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allegation  was  denied  by  the  plea ;  the  question  having  been  left  to  the 
jury,  and  a  verdict  having  been  found  for  the  }>laiutiff :  Held,  on  error  on 
a  bill  of  exceptions,  that  there  was  evidence  for  the  jury  in  support  of  the 
issue,  and  that  the  question  was  rightly  left  to  them. 

Error  by  the  defendants  below  on  a  bill  of  exceptions.  The 
third  count  of  the  declaration  stated  that  the  plaintiff,  at  the  time 
of  the  committing  of  the  grievance  hereafter  mentioned,  was  law- 
fully in  a  certain  carriage  upon  a  certain  public  highway  called 
the  Great  Northern  Bail  way,  and  the  defendants  were  then  possessed 
of  certain  carriages  which  were  then  being  propelled  and  driven 
along  the  said  highway,  under  the  care,  governance,  and  guidance 
of  the  defendants ;  and  that  the  defendants  so  carelessly,  negli- 
gently, and  improperly  conducted  themselves  in  the  propelling  and 
driving  of  the  said  carriages  along  the  said  railway,  that,  by  reason 
of  such  carelessness,  negligence,  and  improper  conduct  of  the 
defendants,  the  plaintiff,  whilst  he  was  lawfully  upon  the  said 
highway  as  aforesaid,  had  his  leg  broken  and  was  otherwise  much 
injured,  whereby  he  remained  ill  for  a  great  length  of  time,  &c., 
and  was  prevented  from  attending  to  his  business  as  a  reporter, 
which  he  was  then  carrying  on,  »fec. 

Flea — That  the  plaintiff  at  the  time  of  the  committing  of  the 
alleged  grievance  was  unlawfully  and  not  lawfully  in  the  said 
carriage  as  alleged.     Issue  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  sittings  after  last 
Easter  Term,  it  appeared  that  the  action  was  brought  by  Harrison 
to  recover  compensation  for  a  serious  injury  which  he  had  sustained 
whilst  travelling  in  one  of  the  defendants'  carriages  upon  their 
railway,  under  the  following  circumstances : — There  was  a  practice 
existing  between  the  Great  Northern  Bailway  Company  and  the 
proprietors  of  BelVs  Life  newspaper,  for  their  mutual  convenience, 
that  the  former  should  allow  the  reporters  of  the  latter,  when  going 
to  country  races  on  the  line  for  the  purpose  of  framing  their 
reports,  to  travel  in  their  carriages  free.  The  reporter  was  for  that 
purpose  supplied  with  a  ticket,  which  upon  the  face  of  it  had 
written  the  name  of  a  person  in  the  reporting  department  other 
than  the  plaintiff,  who  was,  however,  himself  in  that  department ; 
it  also  purported  on  the  face  of  it  to  be  not  transferable,  and  had  a 
memorandum  to  the  effect  that  any  party  other  than  the  person 
named  in  it  using  the  pass,  would  be  liable  to  the  penalties  which  a 
passenger  incurs  by  travelling  without  having  paid  his  fare,  or  be 
liable  to  pay  the  fare.  It  did  not  distinctly  appear  which  of  these 
two  liabilities  was  stated  in  the  memorandum ;  and  if  the  former,  il 
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did  not  appear  what  the  penalties  were  which  were  alluded  to.       great 
The  plaintiff  acting  bond  fide  and  going  on  the   business  of  the  railway  Co. 
journal,  and  entitled  by  the  usage  to  have  the  benefit  of  a  ticket    Harbison. 
with  his  name  on  it,  went  to  the  station  with  a  ticket  such  as  that 
described,  and  showed  it  to  the  porter  at  the  station,  whose  business 
it  was  to  examine  passengers'  tickets,  who  said  it  was  all  right,  and 
placed  him  in  a  carriage.    There  was  no  distinct  evidence,  how- 
ever, that  he  knew  personally  who  the  plaintiff  was.     It  appeared 
that  the  plaintiff  and  other  reporters  had,  on   several  occasions 
before,  travelled  with  similar  tickets   not  bearing  the  names  on 
them  of  those  who  used  them ;  and  there  was  evidence  that  the 
persons  whose  names  were  *on  the  tickets  were  personally  known       [  *378  ] 
to  some  of  the  officers  and  servants  at  the  station. 

Upon  these  facts,  which  closed  the  case  for  the  plaintiff,  it  was 
contended,  on  the  part  of  the  defendants,  that  the  plaintiff  ought  to 
be  nonsuited,  as  there  was  no  evidence  for  the  jury ;  and  that  the 
learned  Judge  ought,  as  a  matter  of  law,  to  decide,  upon  the  con- 
struction of  the  ticket,  that  the  plaintiff  was  not  lawfully  in  the 
carriage.  The  learned  Judge,  however,  held  that  there  was  evi- 
dence for  the  jury,  and  he  left  the  question  to  them ;  and  they 
returned  a  verdict  for  the  plaintiff,  with  400/.  damages.  The 
defendants  excepted  to  this  ruling,  and,  error  having  been  suggested 
upon  the  bill  of  exceptions,  the  case  was  argued  (l)  (June  17)  by 

Bramnrll,  for  the  plaintiffs  in  error,  the  defendants  below : 

There  was  no  evidence  for  the  jury  in  support  of  the  issue  raised 
by  the  plea,  that  the  plaintiff  was  lawfully  in  a  carriage  on  the 
Company's  line  of  railway  at  the  time  of  the  accident.  Tbis 
question  turns  on  the  effect  of  three  separate  classes  of  evidence 
taken  collectively.  First,  upon  the  form  of  the  ticket;  secondly^ 
upon  the  fact  of  a  servant  of  the  Company  having  admitted  the 
plaintiff  below  into  one  of  the  Company's  carriages  upon  his 
presenting  the  ticket;  and  thirdly,  on  the  practice  of  permitting 
other  individuals  to  travel  on  the  line  with  passes,  as  taken  in 
conjunction  with  the  state  of  the  servant's  acquaintance  with  the 
person  admitted  into  the  carriage.  Now,  the  ticket  was  not  trans- 
ferable ;  and,  by  its  express  terms,  a  person  improperly  availing 
himself  of  it,  by  so  doing  subjected  himself  to  a  penalty.  It  was 
not  made  out  in  the  name  of  the  plaintiff,  but  in  that  of  another 

(!)  Before  Coleridge,  J.,  Maule,  J.,  Williams,  J.,  Crompton,  J.,  and 
Wightman,  J.,  Creeswell,  J.,  Erie,  J.,      Orowder,  J. 
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Great       i)erson.     The  servant  had  uo  authority  from  the  Company  to  allow 
Ua?lway^Co.  ^  person  i)resenting  such  a  ticket  to  enter  a  carriage,  unless  he 


Harrison. 
r  ♦379  ] 


[  *380  ] 


*knew  the  person's  name ;  and  if  he  admitted  a  person  whose 
name  he  knew  was  not  upon  the  ticket,  he  had  no  authority  for  the 
act.  Then,  as  to  the  practice  of  allowing  persons  to  travel  with 
such  tickets,  there  was  no  evidence  that  it  had  been  done  with  the 
sanction  of  the  Company.  And  even  if  they  had  not  noticed  it  on 
former  occasions,  that  is  no  ground  for  their  not  objecting  to  it 
when  they  please. 

(Cresswell,  J. :  Assuming  the  ticket  to  have  had  the  words, 
"J5rfZ'«  L//e,"  "not  transferable,"  might  not  that  mean  that  the 
ticket  could  be  used  by  gentlemen  engaged  on  the  staff  of  that 
paper,  but  only  by  them  ?) 

That  would  hardly  be  giving  the  reasonable  construction  to  the 
words  "not  transferable."  The  natural  meaning  of  such  language 
is,  that  the  ticket  shall  not  be  used  by  any  person  other  than  by 
him  whose  name  is  upon  it.  And  it  is  submitted,  that  the  learned 
Judge  was  guilty  of  a  misdirection  in  putting  another  construction 
upon  it.  (He  cited  York,  Newcastle,  and  Berwick  Railway  Company 
v.  Crisj)  (l),  and  Slim  v.  Oreat  Northern  Railway  Company  (2).) 

Prentice,  contra  : 

The  defendant  in  error  is  entitled  to  succeed  upon  this  issue,  if  it 

can  be  shown  that  there  was  any  evidence,  however  small,  that  he 

was  in  the  carriage  by  the  license  of  the  Company.     There  was  such 

evidence.     The  plaintiff  was  travelling  with  a  pass,  which  he  used 

bond  fide,  under  the  belief  that  he  acted  rightly.     The  form  of  the 

ticket  did  not  preclude  the  inference  that  it  could  not  be  used  except 

by  the  person  whose  name  it  bore.     It  is  admitted,  that  a  person 

unconnected  with  the  newspaper  could  not  have  availed  himself  of 

it  as  the  license  to  travel  on  the  Company's  railway.     But  it  was 

the  common  practice  for  the  reporters  upon  the  paper  to  travel  with 

these  passes.     It  did  not  appear  what  the  penalty  was  to  which  a 

party  might  be  subject.     The  bye-laws  of  the  Company  were  not  in 

evidence.      The  penalty  might  *have  consisted  in  the  payment  of 

the  fare.    But  that  could  not  make  the  act  of  the  traveller  unlawful. 

And  moreover,  the   Company  might  waive  the  condition   of  the 

ticket's  being  not  transferable,  inasmuch  as  that  was  a  matter 

purely  for  their  own  benefit.     They  may  waive  a  bye-law  :   Mayor 

(1)  14  0.  B.  527.  (2)  98  E.  E.  798  (14  C.  B.  647). 
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of  Bencick-on-Tiveed  v.  Johnson  (l).     Now  the  Company  was  bound       gkeat 
by  the  act  of  their  servant,  who  acted  in  accordance  with  the  usual  railway  Co. 
practice  of  the  line  by  admitting  a  person  into  a  carriage  upon  the    Harbison. 
presentation  of  the  ordinary  pass-ticket :  Giles  v.  Taff  Vale  Uaihcay 
Company  (^).     Under  these  circumstances  there  was  some  evidence 
that  the  plaintiff  was  a  traveller  by  the  license  of  the  Company.    At 
all  events  he  cannot  be  treated  as  a  trespasser. 

Bramwell  replied. 

Ciu\  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Coleridge,  J. : 

The  question  in  this  case  arises  upon  a  bill  of  exceptions  to  the 
ruling  of  my  brother  Martin  in  regard  to  the  issue  upon  an  allegation 
in  the  third  count  of  the  declaration.  This  allegation  was,  that  the 
plaintiff  below,  at  the  time  of  the  committing  the  grievance  com- 
plained of,  was  lawfully  in  a  certain  carriage  upon  a  certain  public 
highway.  The  plea  to  this  count  was,  that  the  plaintiff  below  was 
at  the  time  unlawfully  and  not  lawfully  in  the  said  carriage  as 
alleged  ;  on  which  the  plaintiff  below  took  issue.  It  was  objected, 
at  the  close  of  the  case  for  the  plaintiff,  that  there  was  no  evidence 
to  be  submitted  to  the  jury  in  support  of  it ;  that  it  appeared  from 
the  evidence  offered,  that  the  plaintiff  was  unlawfully  in  the  carriage ; 
that  the  learned  Judge  ought  so  to  direct  the  jury,  and  that  he 
ought  so  to  decide  as  a  matter  of  law  from  the  construction  of  a 
certain  pass-ticket  which  had  been  given  in  *evidence.  The  learned  ^  ♦331  ] 
Judge  however  told  the  jury,  that  there  was  evidence  for  their  con- 
sideration, and  left  to  them  the  question,  whether,  at  the  time  of 
committing  the  alleged  grievances,  the  plaintiff  was  lawfully  in  the 
said  carriage.  We  are  of  opinion  the  ruling  of  the  learned  Judge 
was  right. 

The  evidence  in  the  case  may  be  fairly  taken  to  have  amounted  to 
this  :  (His  Lordship  stated  the  evidence  as  set  forth  in  the  com- 
mencement of  the  report,  and  proceeded  : ) 

In  considering  upon  this  evidence  the  question  we  have  to  decide, 
much  will  depend  upon  the  sense  in  which  we  are  to  understand  the 
issue.  We  think  it  does  not  raise  any  point  as  to  the  lawfulness 
of  the  carriage  being  on  the  highway,  i.e.,  the  railway ;  or,  if  it 
does,  that  it  is  clear  the  carriage  was  there  lawfully  as  between  the 

(1)  T^fft,  334.  (2)  9u  R.  R.  832  (2  El.  &  131.  «22). 
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Gbrat       plaintiff  and  defendants ;   but  the  point  is  whether  or  not  the 

Northern 

Railway  Co.  plaintiff  was  in  the  carriage  under  such  circumstances  as  that  he 
Harrison  °^^st  be  considered  a  trespasser.  Now,  upon  the  issue  so  stated, 
we  think  the  pass-ticket  not  so  conclusive  as  to  make  the  other 
circumstances  wholly  immaterial.  The  defendants  might  issue 
tickets  in  a  form  which  purported  to  make  them  not  transferable, 
and  yet  they  might  not  unreasonably  permit  them  to  be  used  by 
other  persons  belonging  to  the  same  department,  which  permission 
would  be  a  convenience  to  the  newspaper  proprietors,  and  might  be 
a  matter  of  indifference  to  themselves.  The  practice  which  had 
prevailed  was  not  conclusive  of  this,  because  it  was  not  conclusively 
shown  to  have  been  known  by  the  defendants  or  any  officer 
authorised  to  permit  it ;  but  there  was  evidence  of  such  knowledge, 
and  on  which  the  jury  might  find  it  to  have  existed ;  and  if  the 
jury  should  be  of  opinion  that  this  irregular  use  of  the  tickets,  how- 
ever worded,  was  with  the  knowledge  and  permission  of  the  superin- 
tendent of  the  station  whom  the  defendants  placed  there  to  regulate 
such  matters,  this  would  be  such  evidence  of  a  license  as  would 
[  *382  ]  make  it  wrong  to  say  that  the  plaintiff  was  a  trespasser  in  *tbe 
carriage.  Other  considerations  might  arise  on  the  language  of  the 
memorandum,  if  we  knew  it  more  certainly  than  we  do ;  for  if  the 
plaintiff  by  the  use  of  the  ticket,  though  unauthorised,  only  made 
himself  liable  to  the  payment  of  the  fare,  or  to  an  increased  fare,  he 
could  not  then  be  considered  a  trespasser.  But  without  entering  on 
these  considerations  as  to  which  the  facts  fail  us,  it  appears  to  us 
that  there  was  something  for  the  jury,  and  that  is  all  we  need  hold 
in  order  to  decide  that  the  judgment  should  be,  as  we  think  it  ought 

to  be,  affirmed. 

Judgment  affirmed* 


1854.  PALMER  AND  Another  v.  NAYLOR  and  Others  (1). 

11^'  (10  Ex.  382—390 ;  S.  C.  2  C.  L.  R.  1202 ;  23  L.  J.  Ex.  323 ;  18  Jur.  961.) 

L         J  To  a  declaration  on  a  policy  of  assurance  on  advances  for  the  transpoii; 

of  Chinese  emigrants  from  China  to  Peru,  for  their  outfit  and  provisions,  to 
be  paid  on  the  arrival  of  the  emigrants  at  the  port  of  destination,  the  perils 
insured  ugainst  being  ''pirates,  rovers,  thieves  &c.,  baiTatry  of  the  master 
and  mariners,  and  all  other  perils,  losses,  and  misfortunes,  &c.,"  in  the 
usual  form ;  the  declaration  alleging  a  total  loss  by  the  emigrants  piratically 
and  feloniously  murdering  the  captain  and  part  of  the  crew,  and  feloniously 
stealing  and  carrying  away  the  ship— the  defendants  pleaded,  first,  that,  as 
soon  as  the  emigrants  had  committed  the  murder  and  had  obtained  possession 

(i)  Cited,  Coiy  v.  Burr  (1883)  8  App.  Cas.  393,  402 ;  S.  C.  52  L.  J.  Q.  B.  657. 
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of  the  vessel,  they  steered  for  the  nearest  lan<l,lor  the  purpose  of  being 
landed,  and  refused  to  and  would  not  proceed  upon  the  voyoge ;  and  the 
vessel  was  then  fit  and  able  safely  to  proceed  to  the  said  poit,  and  the 
remainder  of  her  crew  could  have  navigated  her  there,  and  were  ready  and 
willing  to  convey  the  emigrants  there  if  they  would  have  gone,  but  that 
they  would  not ;  and  that,  by  reason  of  such  i*ef  usal,  and  for  no  other  cause 
whatsoever,  the  transport  was  never  completed. 

Secondly,  as  to  the  taking  and  carrying  away  of  the  vessel,  that  the 
emigrants  were  unwilling  to  be  carried  on  the  said  voyage,  and  that  they 
committed  the  murder  and  took  possession  of  the  vessel  for  the  purpose  of 
being  landed  and  of  escaping  and  from  being  carried  on  the  voyage,  and 
for  no  other  purpose,  which  is  the  said  piratical  caiTying  away  of  the 
vessel  : 

Held,  on  error,  affirming  the  judgment  of  the  Court  below,  that  the 
murder  of  the  captain  and  of  part  of  the  crew,  and  the  seizure  of  the  vessel 
by  the  emigrants,  as  alleged  in  the  declaration  and  admitted  by  the  pleas, 
was,  if  not  a  piratical  act,  one  ejusdem  generis,  and  therefore  within  the 
perils  insured  against ;  and  that,  as  the  loss  waa  complete  at  that  moment 
and  was  never  reduced,  the  unwillingness  of  the  emigrants  to  proceed  was 
not  the  cause  of  the  loss,  but  was  wholly  immaterial ;  and  consequently 
that  the  pleas  were  bad. 

This  was  a  proceeding  in  error  upon  a  judgment  of  the  Court 
below  in  the  case  of  Naylor  v.  Palmer  (1),  in  which  judgment  had 
been  given  for  the  plaintiffs  below. 

The  case  was  argued  in  the  present  sittings  (June  16  and 
17)  by  . 


Palmer 

r. 
Naylob. 


Brainwell  for  the  plaintiffs  in  error,  (the  defendants  below)  (2) : 

The  pleas  are  based  upon  the  proposition  that  the  loss  for  which 
the  plaintiffs  proceed  was  not  occasioned  by  one  of  the  perils 
insured  against.  It  is  admitted  by  both  sides,  that  the  insurance  is 
not  upon  the  ship  nor  upon  the  coolies  considered  as  property,  but 
upon  their  safe  -arrival  at  Callao,  in  Peru.  The  question  rests  upon 
the  principle  of  law,  that,  in  considering  the  cause  of  the  loss,  the 
catLsa  pi'oxima  is  alone  to  be  regarded.  Assuming  the  conduct  of 
the  coolies  to  have  been  piratical,  what  was  the  cause  of  the  loss  ? 
The  answer  is,  their  unwillingness  to  proceed  on  the  voyage,  and 
that  unwillingness  was  the  cause.  That  is  not  provided  against  by 
the  terms  of  this  policy,  and  consequently  the  loss  is  not  attri- 
butable to  a  peril  insured  against.  If  this  policy  had  contained  a 
clause  exempting  the  underwriters  from  all  liabilities  for  loss  arising 
from  the  unwillingness  of  the  coolies  to  continue  the  voyage,  it 
could  not  be  contended  by  the  defendants  that  the  underwriters 


[383  1 


(1)  91  R.  R.  731  (8  Ex.  739),  where 
the  pleadings  are  fully  set  out. 

(2)  Before  Coleridge,  J.,  Maule,  J., 


Wightman,  J.,  Cress  well,  J.,  Williams, 
J.,  Crompton,  J.,  and  Crowder,  J. 
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palmeb      would  be  liable  in  a  case  like  the  present.    Now  this  instrament 
Naylor.      ought  to  be  read  as  if  it  contained  such  negative  words.     The 

proximate  cause  alone  is  to  be  considered.     [He  cited  Tathamy. 

Hodgson  (1),  Livie  v.  Janson  (2),  and  Jones  v.  Schmoll  (3).] 

[  384  ]  (Williams,  J. :  Suppose  the  coolies,  preferring  death  to  continuing 

the  voyage,  had  scuttled  the  ship  and  had  perished  with  her,  would 
that  have  been  a  peril  insured  against  ?) 

Assuming  the  act  to  be  piratical,  it  might  perhaps  be  considered 
as  the  immediate  cause  of  the  loss.  But  that  is  not  this  casa 
Here  there  was  an  interval  between  the  act  and  the  loss,  for  the 
coolies  might  have  proceeded  on  the  voyage,  except  for  their 
unwillingness  to  do  so.  If  the  ship  had  been  driven  by  stress  of 
weather  towards  the  shore,  and  some  of  the  coolies  had  leapt  over- 
board and  got  on  shore,  from  a  desire  to  get  away,  and  the  ship  had 
proceeded  to  the  end  of  her  voyage,  it  could  not  be  said  that  the 
non-arrival  of  those  coolies  had  been  caused  by  perils  of  the  seas. 
The  judgment  of  the  Court  below  proceeds  upon  the  assumption 
that  the  total  loss  was  occasioned  by  the  seizure  of  the  ship.  But, 
in  so  doing,  the  means  is  erroneously  substituted  for  the  cause.  It 
is  also  there  said  *'  the  running  away  with  the  ship  was  as  much 
the  cause  of  the  loss  as  if  the  ship  had  been  seized  and  taken  out 
of  the  possession  of  the  crew  by  strangers,  and  then  abandoned, 
and  the  cargo  had  consisted  of  wild  animals  who  had  escaped  or 
been  let  loose  by  them  whilst  they  were  in  possession,  and  could 
not  be  caught  again  after  the  captors  abandoned  the  possession ; 
or,  as  if  slaves,  (when  lawfully  the  subject  of  insurance),  who  had 
been  conveyed  in  a  vessel  that  was  driven  on  shore  by  perils  of  the 
seas,  and  by  reason  thereof  escaped ;  the  perils  of  the  sea  would  be 
the  cause  of  a  total  loss  of  the  subject  insured  "  (4).  But  the  cases 
put  are  not  analogous  to  the  present,  for  here  the  coolies  are  free 
emigrants,  and  it  is  not  to  be  presumed  that  they  would  escape ; 
[  *385  ]  but>  ill  the  case  of  slaves,  or  wild  animals,  *their  escape  would  be 
the  inevitable  and  necessary  consequence,  if  an  opportunity  were 
afforded  them  to  do  so.  But  the  act  which  enabled  the  coolies  to 
avail  themselves  of  their  unwillingness  to  go,  viz.  the  seizure  of  the 
ship,  was  not  a  piratical  act  within  the  meaning  of  this  instrument. 
The  act,  to  fall  within  such  definition,  must  be  one  committed  by 
something  extrinsic  of  the  thing  insured.     Here,  the  coolies  cannot 

(1)  6  T.  E.  656.  (3)  1  R.  R.  196.  «.  (1  T.  R.  130,  «.). 

(2)  11  R.  R.  513  (12  East,  648).  (4)  91  E.  R.  740   8  Ex.  750), 
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be  said  to  have  committed  an  act  of  piracy  upon  themselves.     The      palmer 
act  to  which  the  plaintiffs  seek  to  attach  tiie  character  of  being      navlor. 
piratical  did  not  affect  the  ship,  which  was  safe,  but  the  coolies 
themselves.    This  act  does  not  fall  within  the  definition  of  piracy 
as  given  by  the  most  celebrated  text  writers :  Em6rigon's  Traite 
des  Assurances,  ch.  12,  §  28. 

Blackburn,  contra : 

It  is  admitted,  that  a  total  loss  must  be  shown  to  have  been 
caused  by  one  of  the  perils  insured  against,  and  that  such  peril 
must  be  the  proximate  cause.  The  transport  has  been  rendered 
incomplete  by  a  peril  insured  against.  The  objection,  that  the  act, 
being  done  by  the  passengers  themselves,  is  not  an  act  of  piracy  or 
of  thieves,  if  one  ejtisdem  generis^  has  not  been  much  relied  upon. 
The  declaration  alleges,  that  the  act  of  the  coolies  at  once  put  an 
end  to  the  voyage  and  made  a  total  loss.  There  being  then  prima 
facie  a  total  loss,  how  do  the  pleas  answer  the  claim  ?  The  eighth 
plea  merely  alleges,  that  such  total  loss  was  subject  to  a  con- 
tingency, viz.  to  the  possibility  of  the  coolies  proceeding  on  the 
voyage.  But  this  possible  though  most  improbable  contingency 
never  occurred,  and  consequently  the  total  loss  was  never  reduced. 
The  existence  of  the  contingency  is  wholly  immaterial.  This  prin- 
ciple is  clearly  expounded  by  the  Court  of  Queen's  Bench  in  Dean  v. 
Hornby  (l).  *  *  This  principle  runs  through  all  the  cases  upon  [  386  ] 
this  point :  see  Dixon  v.  Reid  (2)  and  Rouxy.  Salvador  (3).  If  in  the 
case  of  an  insurance  upon  a  ship,  undoubted  pirates  had  seized  the 
ship,  that  would  have  been  prima  facie  a  total  loss  ;  but  if  the  ship 
had  been  recaptured  by  a  Queen's  vessel  and  had  been  restored 
before  action  brought,  the  total  loss,  which  was  subject  to  the  con- 
tingency and  which  had  happened,  would  have  been  reduced.  If  the 
coolies  had  relented  after  the  seizure  of  the  vessel,  and  had  submitted 
to  be  carried  to  the  end  of  the  voyage,  the  case  would  have  been 
analogous  to  that  last  suggested.  Here  the  piratical  insurrection 
terminated  the  relation  of  transporter  and  transported.  That  was 
the  precise  moment  at  which  the  total  loss  occurred,  and  the 
cause  which  produced  the  particular  state  of  things  at  that  moment 
must  alone  be  considered.  The  case  put  by  the  Court  below  as  to 
the  escape  of  wild  animals  does  not  conflict  with  the  decision  in 
Livie  V.  Janson  (4),  for  there  the  possession  of  the  owners  ^ad  not 

(1)  97  B.  E.  439  (3  El.  &  Bl.  180).  (3)  43  B.  B.  638  (3  Bing.  N.  C.  266). 

(2)  24  B.  B.  481  (6  B.  &  Aid.  697).  (4)  U  B.  B.  513  (12  East.  648). 
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Palmer  been  determined,  and  the  loss  was  only  a  partial  one.  The  point 
Naylob.  there  decided  is,  therefore,  irrelevant  in  the  present  case.  Bondrett 
\  ♦387  ]  V.  Hentigg  (i),  proceeded  upon  the  fact,  that  the  *goods  never  came 
again  into  the  hands  of  the  assured.  In  Hahn  v.  Corbett  (2),  the 
vessel  was  stranded  by  stress  of  weather,  and  whilst  ashore  was 
captured  by  the  enemy  ;  and  jet  it  was  held,  that  the  loss  was  by 
a  peril  of  the  sea,  and  not  by  capture. 

As  to  the  ninth  plea,  it  appears  to  be  framed  to  raise  several 
distinct  defences.  First :  it  is  in  the  nature  of  a  demurrer  to  the 
declaration,  that  the  act  of  the  coolies  in  seizing  the  ship  and 
murdering  the  captain  and  part  of  the  crew  is  not  piracy,  inasmuch 
as  the  aggressors  were  passengers. 

(Maule,  J. :  It  is  not  necessary  that  they  should  be  melodramatic 
pirates.) 

It  is  said,  that  it  was  not  the  act  of  thieves,  when  the  coolies 
ran  away  with  the  ship.  It  is  also  said,  that  it  was  not  an 
act  of  barratry,  because  the  coolies  formed  no  part  of  the 
crew.  But  if  the  peril  does  not  sufficiently  fall  within  those 
insured  against  specifically,  at  all  events,  it  is  one  ejuadem  geneiis  : 
Nesbiit  v.  Lushington  (S);  Emerigon,  Traite  des  Assurances,  c.  8, 
§  4,  and  c.  12,  §  10.  Secondly :  the  plea  alleges,  that  the  coolies 
were  unwilling  to  proceed  previous  to  the  seizure,  and  that  they 
took  the  ship  and  murdered  the  captain  and  part  of  the  crew 
for  the  purpose  of  escaping.  But,  if  the  principle  of  proxima  causa 
is  correct,  the  piratical  act  was  the  cause,  and  not  the  unwilling- 
ness to  proceed;  for,  according  to  Bacon,  we  must  not  regard 
'*the  causes  of  causes,  and  their  impulsions  one  on  another.*' 
Such  mere  unwillingness  did  not  determine  the  relation  between 
the  coolies  and  the  adventure.  In  conclusion,  it  may  be  observed, 
that  the  case  put  by  the  Court  below  in  its  judgment,  as  to  the 
escape  of  slaves,  is  in  conformity  with  an  American  decision  of 
Simpson  v.  Charleston  (4),  where  a  vessel,  having  some  slaves  on 
board,  was  wrecked  on  a  foreign  coast,  in  consequence  whereof  they 
[  *388  ]  *were  set  at  liberty  on  habeas  coipm,  and  the  insurers  of  them  were 
held  liable  in  South  Carolina. 

Bravuvell,  in  reply : 
It  is  clear,  that  upon  this  record  the  coolies  would  have  arrived 

(1)  17  R.  R.  625  (Holt,  N.  P.  149).  (4)  In  re  F.  and  Mar,  Ins.  CV).,Diid- 

12)  27  R.  R.  590  (2  Bing.  205).  ley's  Rep.  239,  cited  iii  1  Phillips  on 

(3)  2  R.  R.  519  (4  T.  R.  783).  lAsuraiioe,  p.  670,  §  1129. 
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at  the  port  of  destination  except  for  their  unwillingness  to  proceed,  rALiiER 
and  that  nothing  of  an  external  character  prevented  that  result;  naylob. 
this  unwillingness  on  their  part  is  not  insured  against  by  the 
policy.  At  all  events,  the  piratical  act  (assuming  it  to  have  been 
one)  was  not  the  sole  cause  of  the  loss.  But  for  that  and  the 
unwillingness,  the  loss  would  have  not  occurred.  The  loss  is 
therefore  not  attributable  solely  to  the  piracy,  and  the  insurer  is 
not  liable.  The  argument  on  the  part  of  the  plaintiffs  makes  the 
defendants  insurers  of  the  good  will  of  the  coolies. 

(Maulb,  J. :  The  loss  was  the  consequence  of  the  piracy.  The 
piracy  may  have  been  the  consequence  of  that  unwillingness  to 
proceed,  that  was  the  motive.) 

Lastly,  the  act  does  not  fall  within  the  definition  of  piracy  as 
given  by  Emerigon,  chap.  12,  §  28.  It  was  not  done  with  a  view  to 
plunder,  but  merely  for  the  purpose  of  escape. 

(Maule,  J.:  If  a  party  of  emigrants  on  a  voyage  to  Australia 

change  their  minds  and  prefer  going  to  California,  and  to  effect 

their  object  murder  the  captain  and  crew  and  seize  the  vessel, 

that  would  be  an  act  of  piracy.) 

Ciir.  adv.  t'ldt 

The  judgment  of  the  Court  was  now  delivered  by 

Coleridge,  J. : 

This  was  a  writ  of  error  on  a  judgment  of  the  Court  of  Exchequer : 
the  pleadings  will  be  found  at  length  in  the  8  Exchequer  Bep.  789. 
We  have  considered  the  case,  and  are  of  opinion  that  the  judgment 
of  the  Court  below  must  be  affirmed,  for  reasons  which  we  need  not 
state  at  any  great  length. 

In  the  first  place,  it  cannot  be  contended  that  the  loss,  supposing 
it  to  have  resulted  from  the  causes  stated  in  the  ^declaration,  even  [  *389  1 
admitting  the  modifications  introduced  by  the  eighth  and  ninth 
pleas,  was  not  attributable  to  the  perils  stated  in  the  declaration,  if 
it  is  to  be  considered  that  the  acts  of  the  Chinese  emigrants  or 
coolies  were  the  proximate,  and  not  merely  the  remote  cause  of  such 
loss.  The  admitted  seizure  of  the  vessel  by  them,  the  taking  her 
out  of  the  possession  and  control  of  the  master  and  crew,  and  the 
diverting  her  from  the  voyage  insured,  were  either  direct  acts  of 
piracy  or  acts  so  entirely  ejuadem  geneHa,  that,  if  not  reducible  to 
the  special  words  of  the  policy,  they  are  clearly  included  within  the 
general  words  at  the  end  of  the  peril  clause. 

41—3 
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Palmer  The  question  then  arises  on  the  pleas,  and  the  principle  that  the 

Naylob.  proximate  cause  was  to  he  looked  to  was  admitted,  indeed  insisted 
on,  equally  by  both  sides  on  the  argument.  The  decision  of  the 
case  therefore  depends  simply  on  a  question  of  fact,  what  occasioned 
the  loss  ?  and  this  will  be  answered  by  determining  another,  when 
did  the  loss  occur  ?  If  no  loss  occurred  until  after  the  coolies  had 
restored  to  the  mate  and  crew  the  possession  and  control  of  the 
vessel,  she  being  at  that  time  in  a  fit  condition  to  prosecute  the 
original  voyage  and  carry  them  to  their  destination,  then  their  not 
being  so  carried  to  it  may  be  referable  solely  and  proximately  to 
their  unwillingness  to  be  so  carried.  But  if  the  loss  was  complete 
as  soon  as  they  had  murdered  the  captain  and  forcibly  taken 
possession  of  the  vessel,  and  for  a  time  put  an  end  to  the  voyage, 
then  the  loss  is  referable  proximately  to  that  unlawful  act  of  theirs, 
and  the  motive  which  induced  them  to  commit  it ;  their  unwilling- 
ness, namely,  to  be  carried  to  their  original  destination  is  imma- 
terial to  be  considered,  because  remotely  only  the  cause  of  what 
occurred. 

We  think  the  latter  is  clearly  the  true  view  of  the  case,  and  that 

nothing  can    make  it  more   clear    than    the  simple  statement. 

Nothing  was  then  wanting  to  make  the  loss  complete.    A  change 

[  *390  ]       of  circumstances  might  have  reduced   *it ;  this,  however,  never 

occurred,  and  therefore  may  be  dismissed  from  consideration. 

On  this  short  ground,  the  judgment  of  the  Court  below  must 

be  afQrmed. 

Judgment  affirmed. 


1864.  HAMMOND  AND  Others  v.  BKADSTREET 

Jnly  3. 


[  H90  ] 


(10  Ex.  390—397  ;  S.  C.  2  C.  L.  R.  1195 ;  23  L.  J.  Ex.  332  ;  23  L.  T.  O.  S.  271  ) 

To  an  action  of  replevin  alleging  the  taking  of  the  goods  in  the  plaintiff's 
dwelling-house  in  the  county  of  Norfolk,  the  defendants  pleaded,  first,  that 
they  did  not  take  the  goods  modo  et  forma;  and  secondly,  that  they  took 
them  in  the  parish  of  S.,  in  the  county  of  Suffolk,  absque  hoc^  that  they 
took  them  in  Norfolk,  adding,  by  way  of  avowry  for  a  return  of  the  goods, 
that  they  took  them  as  overseers  of  the  poor  of  S.  under  the  43  Eliz.  c  2. 
The  plaintiff  at  the  trial,  in  order  to  show  that  the  house  in  question,  igvas 
situate  in  Norfolk,  tendered  in  evidence  an  old  map,  printed  on  paper  from 
an  engraved  copperplate,  and  having  on  the  face  of  it  the  following  words^ 
**  A  new  map  of  the  county  of  Suffolk,  taken  from  the  original  map  pub- 
lished  by  Mr.  J.  K  in  1736,  who  took  an  actual  and  accurate  survey  of   the 
whole  county ;  now  republished,  with  corrections  and  additions  by  J.  and 
W.  K.,  sons  of  the  author,  1766,  and  engraved  by  J.  R."    This  map  was 
produced  by  a  witness,  who  was  a  magistrate  of  both  counties,  and  liad 
bought  the  map  twelve  years  before  the  trial,  and,  during  the  time  it  had 
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been  in  hia  poflsession,  it  had  not  been  altered :  Held,  on  error,  that  the     HAMifoin> 
map  was  not  admissible  in  evidence.  r. 

The  plaintiff  also  tendered  in  evidence  the  instrument  of  apportionment  Bbadstbkkt. 
of  the  tithe  rent-charge  of  S.,  duly  sealed  and  confirmed  by  the  Tithe  Com- 
missioners, dated  ten  years  previously,  together  with  the  map  annexed 
thereto  and  referred  to  therein.  This  instrument  did  not,  nor  did  the  map 
annexed,  include  the  plaintiff's  house  or  any  land  on  that  side  the  river 
on  which  the  house  was  situated. 

Qtueref  whether  these  documents  were  admissible  in  evidence  in  support 
of  the  affirmative  of  the  issue  raised  by  the  second  plea. 

This  was  a  proceeding  in  error  upon  a  bill  of  exceptions.  It  was 
an  action  of  replevin  alleging  the  taking  of  the  goods  in  the  plaintifT's 
dwelling-house,  called  Vauxhall,  in  the  county  of  Norfolk.  The 
defendants  pleaded,  first,  that  they  did  not  take  the  said  goods  niodo 
et  found  ;  and,  secondly,  that  they  took  the  goods  in  South  town,  in 
the  parish  of  Gorleston,  in  the  county  of  Suffolk,  in  part  of  a  certain 
house  called  Vauxhall,  without  this,  that  they  took  the  goods  or 
either  of  them  in  the  county  of  Norfolk,  as  alleged,  concluding  to 
the  country ;  and,  in  order  to  have  a  return  of  the  goods,  an  avowry 
was  added,  that  the  goods  were  taken  by  the  defendants  as  overseers 
of  the  parish  of  Gorleston  with  Southtown,  in  Suffolk,  under  the 
authority  of  the  43  Eliz.  c.  2,  "  An  Act  for  the  Relief  of  the  Poor." 
Upon  these  pleas  issues  were  joined. 

At  the  trial,  before  Lord  Campbell,  Gh.  J.,  at  the  Spring  Assizes 
for  the  county  of  Norfolk,  in  1852,  the  plaintiff  *proved  that  the      [  *3ui  J 
defendants  took  the  goods  in  his  dwelling-house,  which  was  situate 
on  the  north  side  of  a  certain  estuary  called  the  Breydon  Water, 
which  is  formed  by  the  junction  of  the  rivers  Waveney  and  Wensum ; 
and,  in  order  to  show  that  the  goods  were  taken  in  Norfolk,  he 
tendered  in  evidence  a  map,  printed  on  paper  from  an  engraved 
copperplate,  and  having  on  the  face  of  it,  as  part  of  the  original  im- 
pression, the  following  printed  words  and  figures ;  that  is  to  say, 
**  A  new  map  of  the  county  of  Suffolk,  taken  from  the  original  map 
published  by  Mr.  John  Kirby,  in  1786,  who  took  an  actual  and 
accurate  survey  of  the  whole  county  ;  now  republished,  with  correc- 
tions and  additions,  by  Joshua  and  William  Kirby,  sons  of  the 
author,  1766,  and  engraved  by  John  Ryland."     The  map  (which, 
and  the  inscription  upon  which,  appeared  to  be  ancient)  did  not 
comprise  any  land  lying  to  the  north  of  Breydon  Water  as  part  of 
the  county  of  Suffolk.     This  map  was  produced  by  a  witness,  who 
was  a  magistrate  for  the  counties  of  Norfolk  and  Suffolk,  and  he 
stated,  that  he  had  bought  it  twelve  or  fourteen  years  before,  and 
that  it  was  in  the  same  state  as  that  in  which  it  was  when  he 
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Hammond  bought  it,  and  that  at  that  time  he  had  not  heard  of  any  dispute  as 
to  the  boundaries  of  the  two  counties ;  and  there  was  no  evidence 
given  to  the  jury  that  at  that  time  there  was  any  such  dispute. 
The  plainti£f  further  tendered  in  evidence  the  instrument  of  appor- 
tionment of  the  annual  sum  agreed  to  be  paid  byway  of  rent-charge 
in  lieu  of  the  tithes  of  Southtown,  in  the  second  plea  mentioned, 
confirmed  by  the  Tithe  Commissioners  pf  England  and  Wales,  and 
duly  sealed,  dated  the  14th  of  July,  1848,  together  with'  the  map 
annexed  thereto  and  referred  to  therein,  which  was  also  duly  con- 
firmed and  sealed  by  the  Tithe  Commissioners.  This  instrument  of 
apportionment  did  not,  neither  did  the  map,  comprise  either  the 
plaintiff's  dwelling-house  or  any  land  lying  on  the  north  side  of 
Breydon  Water. 
[  *3U2  ]  The  defendants'  counsel  objected  severally  to  the  reception  *of 

these  documents,  but  the  learned  Judge  admitted  them.    To  this 
ruling  the  defendants  excepted. 

Palmer  {Wcnikdge  with  him)  for  the  plaintiffs  in  error,  the 
defendants  below  (June  16)  (i)  : 

First,  the  map  was  improperly  received.  It  is  not  an  original 
map,  but  a  copy  with  additions  and  corrections,  and  nothing  is 
known  of  the  persons  by  whom  it  was  made.  There  was  no 
evidence  to  show  that  they  were  not  alive.  If  the  old  map  itself 
had  been  produced,  this  map  would  not  have  agreed  with  it.  And 
it  does  not  appear  who  the  alleged  maker  of  that  map  was ;  and, 
therefore,  assuming  it  to  have  been  made  under  proper  authority, 
it  cannot  be  taken  to  be  an  accurate  delineation  of  what  it  professed 
to  describe. 

(Crbsswell,  J. :  For  aught  that  appeared,  old  Mr.  Kirby  might 
have  lived  in  London.) 

And  for  that  reason,  the  map  of  1736  would  not  be  receivable  as 
the  declaration  of  a  person  living  in  that  particular  neighbourhood, 
and  consequently  presumed  to  be  acquainted  with  it;  for  the 
declaration  of  any  old  person  will  not  do,  but  it  must  be  that  of 
a  person  "  conversant  with  the  neighbourhood :  "  per  Lb  Blanc,  J., 
in  Weehs  v.  Sparlce{'i),  It  did  not  appear  that  the  map  was  made 
for  any  public  purpose.     In  Duke  of  Beaufort  v.  Smith  (3),  a  survey 

(1)  Before  Coleridge,  J,,  Maule,  J.,      Crowder,  J. 
Wightman,  J.,  Creeswell,  J.,  Erie,  J.,  (2)  14  R.  R.  546  (1  M.  &  S.  688), 

Williams,    J..    Crompton,    J.,    and         (3)  80  R.  R.  6d9  (4  Ex.  460), 
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purporting  to  be  made  by  order  of  Oliver  Cromwell  for  his  private  Hammond 
use,  and  not  as  Protector,  was  held  inadmissible,  either  as  a  public  bradstbebt. 
document  or  as  evidence  of  reputation.  Upon  the  same  principle, 
an  ancient  document  of  the  time  of  Elizabeth,  and  purporting 
to  be  a  survey  of  the  manor,  on  a  question  as  to  the  boundaries 
of  the  manor,  was  rejected,  no  authority  for  taking  the  survey 
being  proved  :  Daniel  v.  Wilkin  (i).  In  Pollard  v.  Scott  (2),  Lord 
Kbnyon,  Ch.  J.,  ruled,  that  a  copperplate  map,  taken  by  the  direc- 
tion of  *the  overseers  of  a  parish,  was  no  evidence  on  an  issue  t  *'^^'^  ] 
whether  a  particular  spot  of  ground  was  a  highway  or  not.  So  in 
Reg.y.  Inhahitants  of  Milton  (3),  on  the  trial  of  an  indictment  for  the 
non- repair  of  a  highway,  a  map  of  the  parish,  produced  from  the 
parish  chest,  the  map  professing  to  have  been  made  under  an 
Inclosure  Act  (which  was  a  private  Act,  and  not  printed),  was  held 
by  Erskinb,  J.,  to  be  inadmissible,  there  being  no  proof  of  the  Inclo- 
sure Act.  There  does  not  appear  to  have  been  any  dispute  as  to 
the  boundaries  of  the  two  counties.  The  copy  may  have  been  bond 
fide  altered,  with  the  intention  of  making  it  correct,  but  it  is  not 
necessarily  so.  Further,  it  did  not  come  out  of  the  proper  custody. 
All  that  was  shown  was,  that  a  gentleman  had  purchased  it  a  few 
years  before. 

Secondly,  the  apportionment  under  the  Tithe  Commutation  Act, 
and  the  map  annexed  to  it,  were  not  receivable.  The  Commissioners 
had  no  power  to  determine  the  boundaries  of  a  county  under  6  &  7 
Will.  IV.  c.  71.  It  did  not  appear  that  the  boundaries  of  the  parish 
and  county  were  conterminous  at  or  near  the  place  where  the 
distress  was  taken.  The  Commissioners  might,  by  duly  observing 
certain  preliminaries,  have  determined  the  boundaries  under  the 
1  Vict.  c.  69,  but  this  they  were  not  shown  to  have  done. 

Couch  {ByleSj  Serjt.,  with  him)  contra  : 
First,  the  map  being  an  ancient  map,  was  admissible  as  evidence 
of  reputation. 

(CoLKRiDGE,  J. :  How  doos  it  appear  that  the  date  of  1766  upon  it 
is  correct  ?) 

The  date  it  bears  is  prima  facie  evidence  of  that  fact :  Davies  v, 
Lowndes  (4). 

(1)  86  R.  R.  719  (7  Ex.  429).  (3)  70  R.  R.  781  (1  Car.  &  Kir.  58). 

(2)  I  Peake,  N.  P.  18.  (4)  64  R.  R.  783  (6  Mao.  &  G.  527). 
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Hammond         (Maule,  J. :  The  document  in  that  case  came  out  of  the  proper 
Bradstbket.  custody.) 


The  nature  of.  the  custody  must  depend  upon  the  description  of 
instrument.  In  the  case  referred  to,  the  Goubt  say,  the  rule,  that 
[  *394  ]  the  instrument  must  be  presumed  *pnmd  facie  to  have  been  written 
when  it  bears  date,  applies  to  instruments  dated  thirty  years  ago  or 
upwards,  the  custody  of  which  is  "  accounted  for."  It  is,  therefore, 
sufficient  to  produce  the  instrument  from  such  custody  as  removes 
the  suspicion  of  the  instrument's  having  been  tampered  with. 
There  is  no  ground  here  for  any  imputation  of  fraud.  It  is  pro- 
duced from  such  custody  as  it  is  not  unreasonable,  under  the 
circumstances,  that  the  document  should  be  found  in :  Bishop  of 
Meath  v.  Marquis  of  Winchester  (1),  BuUen  v.  Michel  (2).  Being  an 
old  document,  it  is  admissible  as  the  declaration  of  a  deceased 
person.  Here  it  is  unnecessary  to  show  that  the  person  whose 
declaration  is  relied  upon  was  an  inhabitant  of  that  spot,  inasmuch 
as  the  boundary  of  a  county  is  a  matter  of  such  general  public 
interest,  that  every  person  may  be  presumed  to  have  such  an 
interest  in  the  matter  as  to  make  his  declaration  admissible: 
Freeman  v.  Phillipps  (3),  Crease  v.  Barrett  (4),  and  Barker  v.  Ray  (5). 

(Coleridge,  J. :  We  know  nothing  of  the  Kirbys  whose  declaration 
is-  relied  upon,  and  the  custody  of  the  map  is  carried  back  a  few 
years  only.) 

Secondly,  the  instrument  of  apportionment  of  tithe  rent-charge 
for  the  parish  of  Southlown,  and  the  map  annexed,  were  properly 
admitted  in  evidence.  They  were  put  in  to  show  that  the  place 
where  the  distress  is  alleged  toh^ve  been  taken  did  not  pay  tithe  to 
Southtown,  and  therefore  that  it  was  not  in  it.  The  boundaries  of 
the  hamlet  or  parish  of  Southtown,  and  of  the  county,  were  treated 
as  conterminous,  and  evidence  of  the  boundaries  of  the  parish  were 
admissible  to  show  the  boundaries  of  the  county.  In  Plaxton  v. 
Dare  (6),  where  the  question  was,  whether  certain  land  was  in 
[  •395  ]  parish  A.  or  parish  B.,  the  land  in  B.  *being  tithe  free,  old  rates 
made  by  the  parish  officers  of  B.  on  the  occupiers  of  the  land  in 
question,  and  an  account  containing  an  overseer's  account,  in  which, 
against  the  sum  for  which  the  occupier  of  that  land  had  been 

(1)  42  B.  B.  38  (3  Bing.  N.  C.  183).  (4)  70  B.  B.  779  (I  Cr.  M.  &  B.  92o). 

(2)  16  B.  B.  77  (2  Price,  399).  (5)  2  Buss.  63. 

(3)  16  B.  R  624  (4  M.  &  S.  486).  (6)  10  B.  &  0.  17. 
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aBsessed,  there  vere  crosses  made,  were  held  to  be  evidence,  that     Hammond 
the  sums  assessed  had  been  paid  by  the  tenants.    Moreover,  the  BaAoeraBET. 
map  annexed  is  made  evidence  by  the  64th  section  of  the  6  &  7 
Will.  IV.  c.  71. 

(Maule,  J. :  That  is  as  between  the  parties  themselves,  but  not 
as  between  third  parties.) 

The  7  Will.  IV.  &  1  Vict.  c.  69,  followed  by  the  2  &  3  Vict.  c.  62, 
which  was  amended  by  the  3  &  4  Vict.  c.  15,  enables  the  Tithe  Com- 
missioners to  set  out  new  boundaries  of  parishes.  This  question 
was  discussed  in  the  case  of  In  re  Dent  (l). 

(CoLERiDOB,  J. :  How  would  these  documents  be  evidence  that 
the  place  in  question  was  in  the  county  of  Norfolk,  the  evidence 
would  merely  show  that  the  place  was  not  in  Southtown,  in  the 
county  of  Suflfolk.) 

They  would  form  a  step  in  the  evidence. 

Palmer,  in  reply,  was  stopped  by  the  Court  ;  who  intimated 

that  they  would  hear  him  on  a  future  occasion,  if  they  should  find  it 

necessary  to  do  so. 

Cur.  adv.  vnlt. 

The  judgment  of  the  Court  was  now  delivered  by 

COLERIDOB,  J. : 

The  decision  of  this  case  depends  upon  the  admissibility  of  two 
documents,  which  were  tendered  in  evidence  at  the  trial  and 
received  after  objection  made.  If  either  was  inadmissible,  a  venire 
de  novo  may  be  awarded. 

The  issues  joined  on  the  pleas  were,  first,  that  the  defendants  did 
not  take  the  goods  modo  et  forma  ;  secondly,  that  they  took  them 
in  the  parish  of  Gorleston  in  Southtown,  in  Suffolk,  ab^qae  lioe,  that 
they  took  them  in  Norfolk.  To  this  plea,  in  order  to  have  a  return 
of  the  goods  replevied,  *an  avowry  was  added,  that  the  goods  were  [  *39G  ] 
taken  by  the  defendants  as  overseers  of  the  parish  of  Gorleston  in 
Southtown,  under  the  authority  of  the  43  Eliz.  The  plaintiff,  to 
prove  that  the  goods  were  taken  in  Norfolk,  tendered  in  evidence  a 
map.  (His  Lordship  read  the  description  of  it  given  at  the  com- 
mencement of  the  report,  and  proceeded.)     One  question  argued 

(1)  8  a  B.  43. 
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Hammond  before  us  was,  whether  this  map  came  from  the  proper  custody. 
Bradbtreet.  -^^  ^^^  sense  it  did,  for  it  was  produced  by  a  gentleman  who  bought 
it  twelve  years  ago.  But  the  fact  of  its  being  in  the  custody  of  the 
party  who  had  such  lawful  possession  of  it,  does  not  at  all  vouch 
for  its  authenticity,  nor  that  it  is  what  it  professes  to  be.  It  is 
wholly  unlike  the  case  of  a  deed  purporting  to  be  a  conveyance  of 
land.  If  such  a  deed  is  found  in  the  custody  of  the  party,  who,  if 
it  were  such  conveyance,  would  have  a  right  to  it,  and  kept  amongst 
his  title  deeds,  such  custody  tends  to  show  that  it  is  what  it  pro- 
fesses to  be.  But  that  argument  does  not  apply  here.  The 
custody,  therefore,  does  not  tend  to  show  that  the  map  was  what  it 
professes  to  be.  But  assuming  it  to  be  what  the  inscription  upon 
it  declared  it  to  be,  a  map  prepared  in  1766,  in  part  from  an  older 
map  in  1736,  by  Joshua  and  William  Kirby,  sons  of  John  Kirby, 
who  made  a  survey  in  1736,  at  the  utmost,  this  was  only  a  declara- 
tion by  Joshua  and  William,  that  they  believed  the  boundaries  to 
be  as  described  by  them,  or,  that  they  were  as  described  by  them. 
What  circumstances  were  given  in  evidence  to  render  such  declara- 
tion admissible?  The  relation  of  Joshua  and  William  to  John 
Kirby  would  not  have  that  e£fect.  They  do  not  appear  to  have 
been  deputed  to  make  the  map  by  any  persons  interested  in  the 
question,  nor  to  have  any  knowledge  of  their  own  on  the  subject, 
nor  to  have  been  in  any  way  connected  with  the  district,  so  as  to 
make  it  probable  that  they  had  such  knowledge.  The  grounds  on 
which  an  ancient  pedigree  is  received  in  evidence  are,  therefore, 
[  ♦397  ]  wanting  in  this  case :  see  *Davie8  v.  Lowndes  (i).  We  think, 
therefore,  that  this  map  was  inadmissible. 

The  second  question  arose  on  the  admission  of  a  tithe  apportion- 
ment with  the  map  referred  to  in  it  and  annexed  to  it.  The  former 
confirmed,  and  both  signed  and  sealed,  by  the  Tithe  Commissioners. 
This  question  is  attended  with  some  difficulty,  and  we  have  not 
come  to  any  clear  opinion  on  it ;  if  by  deciding  it  now  we  should 
have  rendered  assistance  to  the  learned  Judge  who  may  have  to  try 
the  issue,  we  should  have  felt  il  right  to  do  so ;  but  as  upon  our 
decision  new  facts  would,  probably,  be  added,  and  a  new  question 
presented,  we  have  not  thought  it  necessary  to  express  our  opinion  ; 
the  bill  of  exceptions  leaves  the  case  at  present,  as  to  facts  on  which 
the  decision  might  turn,  by  no  means  clear. 

There  must  be  a  venire  de  novo. 

Venire  de  novo. 
(1)  64  B.  B,  783  (6  Man.  &  G.  527). 
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IN    THE    COURT    OP    EXCHEQUEE. 


BROADWOOD  and   Others  v.   GRANARA(l). 

(10  Ex.  417—424  ;  S.  C.  24  L.  J.  Ex.  1  ;  1  Jur.  N.  S.  19.) 

B.  lent  a  pianoforte  to  a  professional  pianist  whilst  staying  as  a  guest  at 
an  inn,  the  innkeeper  well  knowing  that  the  pianoforte  was  the  property 
of  B. :  Held,  that  the  innkeeper  had  no  lien  on  the  pianoforte  for  the  bill 
due  from  his  guest 

This  was  a  case  stated  for  the  opinion  of  the  Court  by  consent  of 
the  plainti£f8  and  defendant,  and  by  order  of  a  Judge. 

The  declaration  stated  that  the  defendant  converted  to  his  own 
use  the  plaintiffs'  goods,  that  is  to  say,  a  boudoir  grand  pianoforte. 
The  defendant  pleaded,  first,  Not  guilty ;  secondly,  that  the  goods 
were  not  the  plaintiffs'.     Upon  which,  issues  were  joined. 

The  plaintiffs  are,  and  at  the  time  of  the  alleged  conversion  were, 
in  partnership  as  manufacturers  of  pianofortes,  in  Great  Fulteney 
Street,  London.  The  defendant  was,  and  is,  the  proprietor  of  an 
inn  or  hotel,  called  the  Hotel  de  I'Europe,  in  Leicester  Place, 
Leicester  Square. 

In  March,  1858,  a  Monsieur  Hababier,  a  foreigner  and  profes- 
sional pianist,  went  to  reside  at  the  defendant's  hotel,  and  remained 
there,  occupying  apartments,  and  occasionally  taking  his  meals  in 
the  house,  for  some  months.  On  the  28th  of  March,  Monsieur 
Hababier,  then  residing  at  the  hotel,  as  before  mentioned,  went  to 
the  manufactory  of  the  plaintiffs  in  Great  Pulteney  Street,  and 
requested  the  use  or  loan  of  a  grand  pianoforte.  It  has  been,  and 
is,  usual  for  the  plaintiffs  to  lend  pianofortes  to  musical  artists 
without  charge  ;  and  in  compliance  with  this  request  a  grand  piano- 
forte *wa8  sent  to  the  before-mentioned  hotel  for  the  use  of  Monsieur 
Hababier.  This  pianoforte  remained  at  the  hotel  in  possession  of 
Monsieur  Hababier,  in  his  apartments,  until  the  9th  of  June 
following,  when  it  was  taken  away  and  replaced  by  a  boudoir  grand 
pianoforte,  also  supplied  by  the  plaintiffs  without  charge  to  Monsieur 
Hababier. 

Monsieur  Hababier  remained  at  the  hotel  until  the  27th  of  June, 
and  during  that  time  incurred  a  bill  for  the  use  of  the  apartments 
and  for  board,  hire  of  carriages,  and  other  accommodation,  to  a 
considerable  amount.  Some  payments  were  made  on  account,  but 
at  the  time  of  the  demand  and  refusal  hereinafter  mentioned,  there 


1854. 
Nov,  16. 
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(1)  Cited,  Jiobim  d  Co.  v.  Gray  [1895]  2  a  B.  601,  65  L.  J.  Q.  B.  44. 
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Bboadwood   was  a  balance  due  from  him  to  the  defendant  of  461.  Ss.  Bd,,  con- 
Gran'aba.     Bisting  in  part  of  use  of  apartments,  &c.  after  the  9th  of  June. 

On  the  27th  of  June,  the  plaintiffs'  clerk  applied  to  the  defendant 
for  the  last-mentioned  pianoforte,  and  requested  that  it  might  be 
delivered  to  him  for  the  plaintiffs.  He,  at  the  same  time,  handed 
to  the  defendant  a  written  authority  from  Monsieur  Hababier  to 
deliver  it  to  the  plaintiffs.  The  defendant  declined  to  deliver  up  the 
pianoforte.  On  the  following  day,  the  clerk  again  went  to  the  house 
of  the  defendant,  taking  with  him  a  van  and  two  porters,  and  again 
demanded  the  pianoforte.  On  this  occasion,  the  defendant  asked 
him  if  he  had  brought  any  money,  and  being  answered  in  the 
negative,  said,  "Unless  Messrs.  Broadwood  pay  my  bill  for  the 
rent  of  the  apartments,  I  will  not  give  up  the  piano." 

It  is  admitted,  for  the  purposes  of  this  case,  that  the  hotel  of  the 
defendant  was,  and  is,  an  inn  ;  and  that  the  defendant  was,  and  is, 
entitled  to  the  rights  of  an  innkeeper. 

The  defendant,  at  all  times,  knew  the  pianoforte  in  question  was 
not  the  property  of  Monsieur  Hababier,  but  that  of  the  plaintiffs ; 
and  the  plaintiffs  at  all  times  knew  that  the  said  Monsieur  Hababier 
was  stopping  at  an  hotel.  The  balance  due  to  the  defendant  from 
Monsieur  Hababier  is  still  unpaid. 
[  419  ]  The  question  for  the  opinion  of  the  Court  is,  whether,  under  the 

above  circumstances,  the  plaintiffs  are  entitled  to  maintain  the 
action.  If  the  Court  shall  be  of  opinion  that  the  action  is  main- 
tainable, the  verdict  is  to  be  entered  for  the  plaintiffs,  with  100/. 
damages.  If  the  Court  shall  be  of  opinion  that  the  defendant 
had  a  right  to  detain  the  pianoforte,  then  the  verdict  is  to  be 
entered  for  the  defendant. 

Watson  for  the  plaintiffs : 

This  case  does  not  fall  within  the  law  relating  to  innkeepers.  The 
lien  of  an  innkeeper  arises  out  of  his  obligation  to  receive  guests  and 
their  goods.  But  his  rights  and  liabilities  are  only  in  respect  of 
travellers,  and  the  goods  which  they  bring  with  them  to  the  inn. 
In  Calye*s  case  ( I),  "it  was  resolved,  j>er  totam  Cariam,  that  if  a 
man  comes  to  a  common  inn,  and  delivers  his  horse  to  the  ostler, 
and  requires  him  to  put  him  to  pasture,  which  is  done  accordingly, 
and  the  horse  is  stolen,  the  innholder  shall  not  answer  for  it ;  for 
the  words  of  the  writ  which  lieth  against  the  ostler  are,  cum  secan- 
dum  legem  et  consuetud'   regni  nostri  AnglisB   hospitatores  qui 

(1)  8  Ca  Bep.  32  a. 
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hospitia  com*  tenent  ad  hospitandos  homines  per  partes  ubi  hajus-    Bboadwood 

modi  hospitia  existunt  transeuntes,  et  in  eisdem  hospitantes,  eorum     ORAKABi^. 

bona  et  catalla  infra  hospitia  ilia  existentia  absque  subtractione  sen 

amissione  custodire  die  et  nocte  tenentur/'  &c.     In  this  case,  the 

guest  was  not  a  traveller,  and  the  pianoforte  was  not  brought  to  the 

inn  by  him  as  part  of  his  goods,  but  was  sent  there  by  the  plaintiffs, 

the  defendant  well  knowing  that  it  was  the  plaintiffs'  property.     No 

doubt,  in  some  cases,  the  lien  attaches  on  the  goods  of  a  third 

party ;  for  instance,  where  a  traveller  brings  to  an  inn  the  horse  of 

another  person,  the  innkeeper  may  detain  it  for  its  keep,  and  he  is 

not  bound  to  inquire  who  is  the  owner :  Yorkey,  Orenaugh  (1).    The 

same  right  of  lien  has  been  extended  to  the  case  of  a  carriage: 

*Turrill  v.  Crawley  (2).      But  the  principle  of  these  decisions  is,       [  *420  ] 

that  the  innkeeper  is  bound  to  receive  the  goods  brought  by  his 

guest,  and  therefore  the  right  is  co-extensive  with  the  duty.    In 

Sunbolfy.  Alford{n),  Parke,  B.,  says,  "  There  can  be  no  doubt  that 

an  innkeeper  has  by  law  a  lien  upon  the  goods  of  his  guest,  and 

that  is  upon  the  ground  that  he  is  bound  to  receive  him,  and  must 

have  some  means  given  him  by  which  he  may  be  enabled  to  work 

out  payment  of  his  debt." 

(Parke,  B.  :  An  innkeeper  has  a  lien  on  such  goods  only  as  he  is 
compelled  to  receive  with  his  guest.  Could  he  be  indicted  for  not 
receiving  a  pianoforte  ?  It  might  be  a  nuisance  to  persons  in  his 
house.) 

Though  bankers  have  a  general  lien  on  securities  of  their  customers, 
yet  securities  may  come  to  their  hands  under  circumstances  which 
are  inconsistent  with  such  a  lien :  Brandao  v.  Barnett  (4).  Here 
the  pianoforte  was  delivered  to  the  defendant,  with  full  knowledge 
that  the  guest  had  no  authority  to  pledge  it,  and  therefore  no  lien 
can  be  implied.  The  defendant  was  clearly  not  bound  to  find  a 
room  for  the  pianoforte,  nor  would  he  have  been  responsible  if  it  had 
been  lost :  Burgess  v.  Clements  (s). 

Willes  for  the  defendant : 

It  was  essential  that  the  guest,  .being  a  professional  pianist, 
should  h^ve  a  pianoforte;  and  when  the  plaintiffs  consented  to 
this  one  being  sent  to  the  defendant's  inn,  he  impliedly  gave  the 

(1)  2  Ld.  Bay.  868.  (4)  69  R.  E.  204  (3  C.  B.  519). 

(2)  78  B.  R.  349  (13  Q.  B.  197).       (5)  16  R.  R.  473  (4  M.  &  S.  306). 

(3)  49  R.  R.  593  (3  M.  &  W.  2^8). 
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Bboadwood   defendant  all  the  rights  which  an  innkeeper  has  by  law  in  respect  of 
Oranaba.     the  goods  of  a  stranger  brought  by  a  guest. 

(Parke,  B.  :  If  the  law  gives  the  defendant  no  lien,  none  can  be 
presumed  from  the  conduct  of  the  plaintiffs. 

Pollock,  C.  B.  :  Suppose  a  lady,  while  staying  at  an  inn,  hired  a 
diamond  necklace,  and  the  innkeeper  knew  that  it  was  not  her 
[  •421  ]       property,  *how  could  he  have  any  lien  upon  it  as  the  goods  of  his 
guest  brought  by  her  when  travelling  ?) 

The  innkeeper  could  not  refuse  to  receive  the  necklace,  and  if  it 
was  lost  he  would  be  responsible.  Suppose  this  pianoforte  bad 
belonged  to  the  guest,  would  not  the  defendant  have  had  a  lien 
on  it? 

(Parke,  B.  :  It  is  not  necessary  to  decide  that  point. 

Alderson,  B.:  I  do  not  understand  upon  what  principle  an 
innkeeper  can  be  bound  to  take  in  all  the  goods  which  may  be  sent 
to  his  guest  at  any  time.) 

If  a  violinist  were  travelling,  an  innkeeper  could  not  refuse  to 
receive  his  violin  or  violoncello ;  and  there  is  no  difference  in  the 
case  of  a  pianoforte.    The  custom  of  the  realm  that  innkeepers 
should  safely  keep  the  goods  of  their  guests  extends  to  goods  of  a 
third  person  brought  to  the  inn  by  his  servant :  Beedle  v.  Moi-ris  (1). 
So  where  a  person  took  the  horse  of  another,  and  sent  him  to  a 
common  inn,  it  was  held  that  the  innkeeper  might  detain  the 
horse  for  its  keep,  since  he  was  compellable  to  keep  it :  Robinson  v. 
Walter  (^) ;  2  Roll.  Abridg.  "  Inns  "  (A.)  25.    And  even  where  the 
horse  of  another  has  been  wrongfully  taken,  the  innkeeper  has  a 
lien  for  its  keep,  unless  he  has  made  himself  a  party  to  the 
wrongful  act :  Johnson  v.  Hill  (s).    Indeed,  the  rights  of  an  inn- 
keeper were  considered  so  extensive,  that,  until  the  decision  in 
Simbolf  y,  Alford{4)y  a  notion  prevailed,  that  an  innkeeper  might 
detain  the  person  of  his  guest,  or  take  off  his  clothes,  as  a  security  : 
Bac.  Abridg.  '*  Inns  and  Innkeepers  "  (D).    As  against  an  execution 
creditor,  the  lien  extends  to  all  goods  supplied,  and  is  not  conilned 
to  a  reasonable  quantity :  Proctor  v.  NiclioUon  (5).    But,  assuming 
that  the  defendant  was  not  bound  to  receive  the  pianoforte^  yet 

(1)  Cro.  Jac.  224.  (4)  49  B.  E.  593  (3  M.  &  W.  248) 

(2)  Pop.  127.  (5)  48  R.  R.  762  (7  Car.  *  P.  67). 

(3)  23  B.  B.  764  (3  Stark.  172). 
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having  actually  received  it  as  part  of  the  goods  of  his  guest,  the   Broadwood 
lien  attaches.    It  is  clear,  that  the  landlord  might  have  distrained     granara. 
the  pianoforte  for  *rent.  [  '422  ] 

(Parke,  B.  :  That  depends  on  a  totally  different  principle.  A 
landlord  has  a  right  to  his  rent  out  of  the  issues  of  the  land  ;  and 
everything  upon  the  land  is,  by  the  common  law,  considered  as  part 
of  the  issues,  and  subject  to  the  payment  of  rent. 

Aldbrson,  B.  :  The  pianoforte  was  not  brought  to  the  inn  by  the 
guest,  but  was  sent  there  by  the  plaintiffs,  the  defendant  knowing 
that  it  was  theirs;  then  how  can  it  be  said  that  the  defendant 
received  it  as  the  goods  of  the  guest  ?  Therefore,  assuming  that 
an  innkeeper  has  a  right  of  lien  on  his  guest's  goods,  which  are 
at  any  time  brought  to  the  inn,  that  is  not  this  case.) 

(He  also  referred  to  Rex  v.  Ivens  (i.) ) 

Watson  was  not  called  upon  to  reply. 

Pollock,  C.  B.  : 

We  are  all  of  opinion  that  the  lien  claimed  by  the  defendant 
cannot  prevail.  I  need  not  go  through  the  series  of  decisions 
referred  to,  or  the  propositions  propounded  at  the  Bar,  because  the 
limited  ground  on  which  I  think  the  plaintiffs  entitled  to  judgment 
is  this — that  there  is  no  case  which  decides  that  an  innkeeper  has 
a  right  of  lien  under  such  circumstances  as  these.  This  is  the  case 
of  goods,  not  brought  to  the  inn  by  a  traveller  as  his  goods,  either 
upon  his  coming  to  or  whilst  staying  at  the  inn,  but  they  are  goods 
furnished  for  his  temporary  use  by  a  third  person,  and  known 
by  the  innkeeper  to  belong  to  that  person.  I  shall  not  inquire, 
whether,  if  the  pianoforte  had  belonged  to  the  guest,  the  defendant 
would  have  had  a  lien  on  it.  It  is  not  necessary  to  decide  that 
point,  for  the  case  finds  that  it  was  known  to  the  defendant  that 
the  pianoforte  was  not  the  property  of  the  guest,  and  that  it  was 
sent  to  him  for  a  special  purpose.  Under  these  circumstances,  I 
am  clearly  of  opinion  that  the  defendant  has  no  lien. 

Parkb,  B.:  C*23] 

I  am  of  the  same  opinion.    It  is  not  necessary  to  advert  to  the 
decisions  on  the  subject  of  an  innkeeper's  lien,  because  this  is  not 
the  case  of  goods  brought  by  a  guest  to  an  inn  in  that  sense  in 
(1)  -18  B.  B.  780  (7  Car.  &  P.  213). 
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Bboadwooo  which  the  innkeeper  has  a  lien  upon  them ;  but  it  is  the  case  of 
Gbakaiu.  goods  sent  to  the  guest  for  a  particular  purpose,  and  known  by 
the  innkeeper  to  be  the  property  of  another  person.  It  therefore 
seems  to  me  that  there  is  no  pretence  for  saying  that  the  defendant 
has  any  lien.  The  principle  on  which  an  innkeeper's  lien  depends 
is,  that  he  is  bound  to  receive  travellers  and  the  goods  which  they 
bring  with  them  to  the  inn.  Then,  inasmuch  as  the  effect  of  such 
lien  is  to  give  him  a  right  to  keep  the  goods  of  one  person  for  the 
debt  of  another,  the  lien  cannot  be  claimed  except  in  respect  of 
goods  which,  in  performance  of  his  duty  to  the  public,  he  is 
bound  to  receive.  The  obligation  to  receive  depends  on  his  public 
profession.  If  he  has  only  a  stable  for  a  horse  he  is  not  bound  to 
receive  a  carriage.  There  was  no  ground  whatever  for  saying  that 
the  defendant  was  under  an  obligation  to  receive  this  pianoforte. 

Aldbrson,  B.  : 
I  am  of  the  same  opinion. 

Platt,  B.  : 

The  case  of  Johnson  v.  Hill  (l)  shows  the  principle  of  law  which  is 
applicable  to  the  present  case.    If  a  person  brings  the  horse  of 
another  to  an  inn,  the  innkeeper  may  detain  it  from  the  owner 
until  its  keep  is  paid.     But  if,  as  the  jury  found  in  Johnson  v.  HiU^ 
the  innkeeper  knew  that  the  person  bringing  the  horse  illegally 
got  possession  of  it,  and  therefore  had  no  right  to  pledge  it  for  bis 
debt,  then  the  lien  does  not  attach.    Here  the  plaintiffs  send  a 
pianoforte  to  the  room  of  the  guest,  and  the  innkeeper  well  knew 
that  it  was  not  the  property  of  the  guest,  and  that  it  was  not 
[i*424  ]       competent  for  him  to  pledge  it  for  a  *debt  of  his  own.    Then,  how 
can  it  be  said  that  any  act  of  the  plaintiffs  gave  the  defendant  a 
right  to  detain  the  pianoforte  for  his  guest's  debt  ?    The  plaintiffs 
might  have  taken  it  away  the  next  minute.    The  case  does  not  fall 
within  the  principles  of  law  relating  to  the  lien  of  innkeepers. 

Judgment  for  the  pUiintiffs, 

(1)  23  B.  B.  764  (3  Stark.  172). 
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MOORE   V.  SHEPHERD  (I).  i854. 

Nov.  16. 
(10  Ex.  424—429;  S.  C.  24  L.  J.  Ex.  28.)  

The  Ramsgate  Harbour  Acts.  32  Geo.  HI.  c.  74.  and  55  Geo.   III.         I  *24  ] 
c.  Ixxxiv..  are  local  and  personal  Acts,  within  the  meaning  of  the  Limita- 
tions of  Actions  and  Costs  Act,  1842  (5  &  6  Vict.  c.  97) ;  and  therefore  the 
period  of  limitation  of  actions  for  anything  done  in  pursuance  of  those 
Acts  is  two  years. 

The  declaration  stated  that  the  defendant  was  sued,  as  the 
nominal  defendant,  for  and  on  behalf  of  the  trustees  for  carrying 
into  execution  the  Act  of  Parliament  passed  in  the  reign  of  his 
late  Majesty  King  George  the  Third,  being  "An  Act  for  the 
Maintenance  and  Improvement  of  the  Harbour  of  Ramsgate,  in 
the  County  of  Kent,  and  for  cleansing,  amending,  and  preserving 
the  Haven  of  Sandwich,  in  the  same  County,"  and  the  several 
Acts  of  Parliament  for  altering  and  amending  the  first-mentioned 
Act:  For  that  the  said  trustees  seized,  took,  and  carried  away, 
and  converted  to  their  own  use,  and  wrongfully  deprived  the 
plaintiff  of  the  possession  of  a  good  and  chattel  of  the  plaintiff,  to 
wit,  a  mooring  chain. 

Plea  (2) — That  the  action  was  commenced  and  is  prosecuted  *for  C  **^^  3 
things  done  by  the  said  trustees  as  such  trustees  in  pursuance  of, 
or  in  relation  to,  the  matters  mentioned  in  the  Act  of  Parliament 
passed  in  the  82nd  year  of  the  reign  of  his  late  Majesty  King 
George  the  Third,  intituled  &c.,  and  the  Act  of  Parliament,  passed 
in  the  55th  year  of  the  same  reign,  intituled  &c. :  that  the  said 
things  for  which  this  action  is  brought  were  committed  more  than 
six  months  next  before  the  commencement  of  this  suit,  and  the 
causes  of  action  to  which  this  plea  is  pleaded  did  not,  nor  did  any 
of  them,  or  any  part  thereof,  accrue  within  six  months  next  before 

(1)  See  Shepherd  v.  Sharp  (1856)  1  collier  in  the  same  year  had  ^en  paid. 
II.  &  N.  115,  25  L.  J.  Ex.  254 ;  Beg,  Unthanky  in  support  of  the  demurrer, 
V.  Lotidon  County  Council  [189.S]  2  reterred  to  Moore  y.  Shepherd,  2^1  & 
Q.  B.  454,  63  L.  J.  Q.  B.  4.  Bl.  383,  as  an  express  decision  on  the 

(2)  There  was  also  a  plea,  replica-  same  point.  Whereupon  the  Court 
t ion,  and  rejoinder  which  was  demuiTed  said,  that,  unless  the  defendant's 
to;  and  the  question  raised  by  the  counsel  would  consent  to  be  bound 
demurrer  was,  whether,  under  the  32  bytheirdecision,  they  would  give  judg- 
Geo.  III.  c.  74,  s.  14,  and  55  Geo.  111.  ment  in  conformity  with  the  decision  of 
c.  Ixxxiv.,  duty  or  toll  was  payable  the  Court  of  Queen's  Bench.  Wifles, 
for  a  cargo  of  coals  on  board  the  plain-  for  the  defendant,  having  stated  his  in- 
tiff's  vessel,  which  passed  Rainsgate  tentiou  to  take  the  opinion  of  a  court 
on  a  voyage  from  Sunderland  to  of  error,  judgment  was  given  for  the 
Southampton  ;  notwithstanding  the  plaintiff,  without  hearing  any  argu- 
duty  or  toll  chargeable  upon  a  pre-  ment.  See  Shepherd  v.  Mf>ore  (1856) 
Tious  voyage  of   the  same    coasting  1  H.  &  N.  125,  25  L.  J.  Ex.  264. 

B.R. — ^voL.  on.  42 
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MooBE       the  commencement  of  this  suit :  that  the  state  of  facts  was  and  is 

Shephebd.    ^^^^  iliA^  ^his  action  was  commenced  after  the  period  of  limitation 

appointed  by  the  said  Acts  of  Parliament,  or  one  of  them,  had 

elapsed,  and  is  barred  by  the  said  Acts  of  Parliament,  or  one  of  them. 

Beplication — That  this  action  was  brought,  and  the  trespasses  to 
which  the  said  plea  is  pleaded  were  committed,  after  the  making 
and  passing  and  coming  into  operation  of  the  Act  of  Parliament 
made  and  passed  in  the  sixth  year  of  the  reign  of  her  Majesty 
Queen  Victoria,  being  ''An  Act  to  amend  the  Law  relating  to 
Double  Costs,  Notices  of  Action,  Limitation  of  Actions,  and  Pleas 
of  the  General  Issue  under  certain  Acts  of  Parliament." 

Demurrer  and  joinder  therein. 

Unthank  for  the  plaintiff : 

The  82  Geo.  III.  c.  74,  s.  15,  gives  a  power  of  distress  on 
non-payment  of  rates;  and  both  by  that  Act,  (sect.  78),  and  the 
55  Geo.  III.  c.  Ixxxiv.  s.  46,  actions  against  any  person  for  anything 
done  in  pursuance  of  those  Acts  "  shall  be  commenced  within  six 
calendar  months  next  after  the  act  committed,  and  not  afterwards.'' 

[  *426  ]  That  limitation,  however,  is  abolished  by  the  5  *&  6  Vict.  c.  97, 
8.  5,  which  substitutes  a  period  of  two  years  in  all  cases  where 
the  act  complained  of  is  done  under  the  authority  of  a  pubhc  local 
and  personal  Act,  or  a  local  and  personal  Act,  or  other  Act  of 
a  personal  nature.  The  32  Geo.  III.  c.  74,  and  55  Geo.  III. 
c.  Ixxxiv.  are  public  local  and  personal  Acts.  They  relate  solely 
to  a  particular  district  and  a  particular  description  of  persons. 
Though  these  Acts  contain  clauses  declaring  that  they  shall  be 
deemed  public  Acts,  that  does  not  render  them  public  general 
Acts;  but  only  enables  them  to  be  given  in  evidence  without 
proof  that  they  have  been  examined  with  the  Parliament  roll,  or 
printed  by  the  Queen's  printer:  Woodwaj-d  v.  Cotton (i).  The 
55  G^o.  III.  c.  Ixxxiv.  is  classed  amongst  the  local  and  personal 
Acts;  and  the  82  Geo.  IIL  c.  74,  which  is  in  pari  materia,  is  of 
the  same  nature.  The  Building  Act,  14  Geo.  III.  c.  78,  contained 
some  clauses  affecting  all  the  Queen's  subjects,  and,  nevertheless, 
it  was  held  to  be  an  Act  of  a  local  and  personal  nature  :  Richards  v. 
Ea8to{2).  That  authority  was  recognised  and  acted  on  in  Law  v. 
Dodd{s),     However,  in  Burnett  v.  Cox  (4),  the  Court  of  Queen's 

[  *427  ]       *Bench  held,  that  the  Metropolitan  Police  Act,  2  &  3  Vict.  c.  47, 

(1)  40  K.  R.  489  (1  Cr.  M.  &  E.  44).    (3)  74  R.  R.  859  (1  Ex.  845). 

(2)  15  M.  &  W.  244.  (4)  72  R.  R.  386  {9  Q.  B.  61 7), 
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was  not  a  local  and  personal  Act  within  the  meaning  of  the  5  &  6       moore 
Vict.  c.  97.    And  the  Paving  and  Lighting  Act,  3  &  4  Will.  IV.     shepherd. 
c.  90,  has  been  held  to  be  a  public  Act :  Pilkington  v.  Riley  (1). 

Willes,  contra  : 

The  32  Geo.  III.  c.  74,  and  55  Geo.  III.  c.  Ixxxiv.,  are  of  a 
different  nature  from  the  Acts  relating  to  Bamsgate,  viz.  the 
25  Geo.  III.  c.  34 ;  36  Geo.  III.  c.  43 ;  7  &  8  Geo.  IV.  c.  cvi. ;  and 
1  &  2  Vict.  c.  Ixx.  The  32  Geo.  III.  c.  74,  is  in  pan  matend  with 
the  22  Geo.  II.  c.  40,  which  was  passed  for  the  public  purpose  of 
affording  protection  to  all  ships  passing  through  the  Downs.  That 
statute  recites,  that  frequent  losses  of  lives  and  properties  happen 
in  the  Downs  for  want  of  a  harbour  between  the  North  and  South 
Forelands,  and  "  for  carrying,  therefore,  a  work  of  such  public  utility 
into  execution,"  it  proceeds  to  enact  several  provisions,  and,  amongst 
others,  it  empowers  trustees  to  levy  certain  duties  on  all  coasting 
vessels.  Those  duties  are  to  be  published  in  the  London  Oazette.  The 
32  Geo.  III.  c.  74,  gave  the  trustees  enlarged  powers  for  the  purpose 
of  effecting  the  same  public  object.  It  creates  no  local  resources, 
but  makes  the  toll  payable  by  all  vessels  passing  a  particular  coast. 
It  has  none  of  the  incidents  of  a  local  Act;  and,  even  if  it  did  not 
contain  a  clause  requiring  it  to  be  judicially  noticed,  it  would  not  be 
necessary  to  prove  it  by  a  copy  examined  with  the  roll. 

Unthank  was  not  called  on  to  reply. 

Pollock,  C.  B.  : 

The  question  is,  whether  the  32  Geo.  III.  c.  74,  and  65  Geo.  III. 
c.  Ixxxiv.,  fall  within  the  provisions  of  the  5  &  6  Vict.  c.  97.  I  am 
of  opinion  that  they  do.  The  55  Geo.  III.  c.  Ixxxiv.,  is  not  printed 
among  the  public  general  statutes  of  the  realm ;  but  is  classed 
among  the  public  *local  and  personal  Acts.  Prior  to  the  year  [  *428  ] 
1796,  and  consequently  when  the  32  Geo.  III.  c.  74,  passed,  all  Acts 
of  Parliament  were  printed  together.  Then,  is  the  32  Geo.  III. 
c.  74,  an  Act  of  a  local  and  personal  nature  ?  It  seems  to  me  that 
it  is,  because  it  is  in  pari  matend  with  the  55  Geo.  III.  c.  Ixxxiv. 
^vhich  the  Legislature  has  placed  among  the  local  and  personal  Acts. 
In  Barnett  v.  Cox  (2),  the  question  arose  with  reference  to  a  statute 
which  was  printed  among  the  public  general  statutes  of  the  realm. 
This  Court  had  before  held  that  that  circumstance  was  not  con- 
clusive, and  that  it  was  still  open  to  consideration,  whether  the 
(1)  3  Ex.  739.  (2)  72  E.  B.  38G  (9  Q.  B.  617). 

42—2 
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MooBB  provisions  of  tfae  statute  so  printed  were  of  a  public  general  or  of 
Shepherd.  &  ^^cal  and  personal  nature.  The  Court  of  Queen's  Bench  seem  to 
have  considered,  that,  as  the  particular  statute  was  classed  among 
the  public  general  Acts,  it  was  not  an  Act  of  a  local  and  personal 
nature.  But  whatever  conflict  there  may  be  between  the  two 
decisions,  it  does  not  affect  this  case,  for  here  the  latter  Act  is  printed 
among  the  local  and  personal  Acts,  and  the  former  Act  is  in  pari 
materia  with  it.     The  defendant  is  therefore  entitled  to  judgment. 

Parke,. B. : 

I  am  of  the  same  opinion.  The  question  is  one  of  some  nicety. 
Undoubtedly,  the  55  Geo.  III.  c.  Ixxxiv.  is  classed  by  the  Legislature 
among  the  local  and  personal  Acts,  and  is,  therefore,  an  Act  com- 
monly called  local  and  personal.  The  32  Geo.  III.  c.  74,  is  in  pari 
mateiid,  and  ought  to  receive  the  same  interpretation,  though  I 
cannot  help  thinking  that  it  is  of  itself  an  Act  of  a  local  and 
personal  nature,  for  it  does  not  concern  all  the  Queen's  subjects,  but 
only  a  particular  class.  In  deciding  this  case,  we  need  not  attempt 
to  reconcile  the  difference  between  the  judgments  in  Barnett  v.  Cox 
and  Richards  v.  Easto.  In  the  latter,  this  Court  expressed  their 
[  *429  ]  opinion  as  to  what  *was  an  Act  of  a  local  and  personal  nature.  Tiie 
Building  Act,  14  Geo.  III.  c.  78,  was  classed  among  the  public 
general  Acts ;  nevertheless,  it  was  impossible  not  to  see  that  it  was 
an  Act  of  a  local  and  personal  nature,  because  all  its  provisions, 
except  one  or  two,  related  to  a  particular  class  and  district.  The 
IVfetropolitan  Police  Act  concerned  only  persons  in  the  metropolis, 
just  the  same  as  an  Act  for  the  regulation  of  the  police  in  Worcester 
or  Cambridge,  or  any  other  place ;  and  I  am  at  a  loss  to  see  why  a 
London  Police  Act  should  be  of  a  different  chai'acter.  If  the  same 
question  were  to  be  decided,  I  should  not  concur  in  the  judgment 
of  the  Court  of  Queen's  Bench. 

Alderson,  B.  : 

I  am  of  the  same  opinion;  and  I  agree  that,  if  ever  the  point 
before  the  Court  of  Queen's  Bench  should  come  to  be  decided  by 
us,  I  should  think  that  this  Court  was  right.  How  to  distinguish 
between  an  Act  for  the  regulation  of  the  police  in  the  metropolis 
and  an  Act  for  the  regulation  of  the  police  in  the  smallest  town  in 
England  I  cannot  see.  The  question  certainly  does  not  depend 
upon  whether  one  is  larger  than  the  other. 

Judgment  foi*  the  plaintiff. 
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JAYNE   V.   HUGHES.  ism. 

(10  Ex.  430-434  ;  S.  C.  24  L.  J.  Ex.  113 ;  24  J..  T.  O.  S.  110.)  Xi'^18. 

By  indenture,  dated  the  27th  of  Oct.,  1827.  between  the  defendant  of  [  *^^^  ] 
the  one  part,  and  the  plaintiff  of  the  other  part,  after  reciting  that  certain 
copyhold  premises  were  surrendered  to  the  plaintiff  for  securing  repayment 
of  300/.  by  him  that  day  lent  to  the  defendant,  the  plaintiff  covenanted,  on 
repayment  of  that  sum  and  interest  on  the  27th  of  April,  1828,  to  surrender 
the  premises  to  the  defendant ;  and  the  defendant  covenanted  to  pay  the 
300/.  and  interest  at  the  time  appointed  for  payment.  There  was  also  a 
stipulation,  that,  in  default  of  payment,  the  plaintiff  might  take  possession 
of  the  premises.  The  deed  was,  in  fact,  executed  on  the  23 rd  of  August, 
1834.  No  principal,  interest,  or  rent  had  ever  been  paid  by  the  defendant. 
In  February,  1854,  the  plaintiff  brought  ejectment :  Held,  that  the  deed 
was  a  sufficient  acknowledgment,  within  the  Heal  Property  limitation  Act, 
1833  (3  &  4  Will.  IV.  c.  27),  s.  14,  of  the  plaintiff's  title  at  the  time  of  the 
execution  of  the  deed,  and  consequently  his  right  of  entry  was  not  barred. 

Ejectment  to  recover  possession  of  a  copyhold  messaage  and 
premises  within  the  manor  of  Wentsland,  in  the  county  of  Mon- 
mouth.   The  writ  was  dated  the  9th  of  February,  1854. 

At  the  trial,  before  Grompton,  J.,  at  the  last  Monmouth  Assizes, 
it  appeared  that  the  defendant  Hughes,  being  seised  in  fee  of  the 
premises  in  question,  on  the  17th  of  November,  1821,  surrendered 
them  in  fee  to  Theophilus  Morgan,  who  was  admitted.  Theophilus 
Morgan  having  died,  his  son  and  heir,  Francis  Morgan,  was  admitted 
on  the  27th  of  October,  1827,  and  he,  on  the  same  day,  by  the 
direction  and  consent  of  Hughes,  surrendered  the  premises  in  fee 
to  Jayne,  the  plaintiff,  who  was  admitted.  By  indenture,  dated  the 
27th  of  October,  1827,  between  Phillip  Hughes,  the  defendant,  of 
the  one  part,  and  John  Jayne,  the  plaintiff,  of  the  other  part, 
reciting  the  surrender  by  Francis  Morgan  to  Jayne ;  also  reciting 
that  such  surrender  was  made  for  the  purpose  of  securing  the 
repayment  to  Jayne  of  the  sum  of  300/.  by  him  that  day  lent  to 
Hughes  with  interest ;  also  reciting  that  Jayne,  at  the  request  of 
Hughes,  had  consented  and  agreed  to  execute  those  presents,  for  the 
purpose  of  showing  the  object  of  the  recited  suiTender,  and  that 
Hughes  had  consented  to  enter  into  covenants  for  payment  of  the 
principal  sum  and  interest :  It  was  witnessed,  that,  in  consideration 
of  the  premises,  it  was  thereby  declared  by  and  between  the  said 
parties,  &c.  (Then  followed  a  covenant  by  Jayne,  on  payment  of 
the  800/.  and  interest  on  the  27th  of  April,  1828,  ♦to  surrender  the  ^  *^^^  ^ 
premises  in  fee  to  Hughes.)  ''  And  the  said  P.  Hughes  doth  hereby 
covenant,  promise,  and  agree  with  and  to  the  said  J.  Jayne,  bis 
executors,  administrators,  and  assigns,  in  manner  following  (that 
is  to  say)  that  be  the  said  P.  Hughes,  his  executors,  &c.,  shall  and 
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Jaynb  will  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  J.  Jayne, 
iiuGHf^p.  liis  executors,  &c.,  the  full  and  clear  sum  of  300/.,  with  interest  for 
the  same  after  the  rate,  at  the  time,  and  in  the  manner  in  the  proviso 
hereinbefore  contained,  appointed  for  payment  thereof."  There  was 
also  a  stipulation,  that,  in  case  of  default  in  payment  of  the  prin- 
cipal sum  or  interest,  it  should  be  lawful  for  Jayne,  his  executors, 
administrators,  or  assigns,  to  enter  and  take  possession  of  the 
premises.  It  was  proved,  that  this  indenture  was,  in  fact,  executed 
on  the  23rd  of  August,  1884.  No  principal,  interest,  or  rent,  bad 
ever  been  paid  by  the  defendant. 

It  was  objected,  on  the  part  of  the  defendant,  that  the  plaintiff's 
right  of  entry  accrued  in  1827 ;  and  that,  as  no  interest  or  rent  had 
been  paid,  and  there  was  no  acknowledgment  of  title  in  writing, 
the  right  of  entry  was  barred  by  the  Statute  of  Limitations, 
8  &  4  Will.  lY.  c.  27.  It  was  submitted,  on  behalf  of  the  plaintiff, 
that,  the  deed  operated  from  the  time  of  its  execution  in  1884, 
and  was,  therefore,  a  sufficient  acknowledgment  of  title  within  the 
14th  section  of  that  statute.  The  learned  Judge  directed  a  verdict 
for  the  plaintiff,  reserving  leave  for  the  defendant  to  move  to  enter 
a  verdict  for  him. 

Qray  moved,  pursuant  to  the  leave  reserved  (Nov.  8) : 

The  deed  in  question  is  not  a  sufficient  acknowledgment  of  title 
within  the  3  &  4  Will.  IV.  c.  27 ;  and  even  assuming  it  to  be  so,  it 
is  only  an  acknowledgment  that  the  plaintiff  had  title  at  the  date 
of  the  deed.    By  the  14th  section  of  that  statute  it  is  provided : 
''  That,  when  any  acknowledgment  of  the  title  of  the  person  entitled 
r  *432  J       to  any  land  or  rent  shall  have  been  given  to  him  or  his  *agent  in 
writing,  signed  by  the  person  in  possession  or  in  receipt  of  the 
profits  of  such  land,  or  in  receipt  of  such  rent,  then  such  possession 
or  receipt  of  or  by  the  person  by  whom  such  acknowledgment  shall 
have  been  given,  shall  be   deemed,  according  to  the  meaning  of 
this  Act,  to  have  been  the  possession  or  receipt  of  or  by  the  person 
to  whom  or  to  whose  agent  such  acknowledgment  shall  have  been 
given  at  the  time  of  giving  the  same ;  and  the  right  of  such  last- 
mentioned  person,  or  any  person  claiming  through  him,  to  make  an 
entry  or  distress,  or  bring  an  action  to  recover  such  land  or  rent, 
shall  be  deemed  to  have  first  accrued  at  and  not  before  the  time 
at  which  such  acknowledgment,  or  the  last  of  such  acknowledg- 
ments if  more  than  one,  was  given."     To  satisfy  that  enactment, 
the  instrument  must  contain  an  express  acknowledgment  that  the 
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person  claiming  has  title.  In  Doe  d.  Cnrzon  v.  Edmonds  (i),  a  Jayne 
party  in  possession  adversely  of  land,  on  being  applied  to  by  the  huohes. 
party  claiming  title  to  pay  rent,  wrote  as  follows :  "  Although,  if 
matters  were  contested,  I  am  of  opinion  that  I  should  establish  a  legal 
right  to  the  premises,  yet,  under  all  circumstances,  I  have  made  up 
my  mind  to  accede  to  the  proposal  you  made  of  paying  a  moderate 
rent,  on  an  agreement  for  a  term  of  twenty-one  years."  The  bargain 
subsequently  went  off,  and  no  rent  was  paid  or  lease  executed ;  and 
it  was  held,  that  this  letter  was  not  an  acknowledgment  of  title 
within  the  3  »fe  4  Will.  IV.  c.  27,  s.  14. 

(Pollock,  C.  B.  :  The  covenant  to  pay  the  mortgage  money  is  an 
admission  of  the  relation  in  which  the  parties  stood  at  the  time  of 
the  execution  of  the  deed.) 

The  covenant  must  be  read  as  if  dated  contemporaneously  with  the 
deed ;  and  it  is  only  an  acknowledgment  of  the  plaintiff's  title  at 
that  time.  It  is  consistent  with  the  fact  of  the  defendant  being 
called  upon  to  execute  such  a  covenant,  that  the  title  may  in  the 
meantime  *have  passed  out  of  the  plaintiff.  [  '^ss  ] 

(Pollock,  C.  B.  :  There  is  an  admission  of  title  in  some  one  ;  then 
why  not  in  the  plaintiff?  De  non  apparentibus  et  non  exlstentibus 
eadem  est  ratio. 

Parke,  B.  :  Suppose  the  deed  had  been  without  a  date.) 

No  doubt,  in  many  cases,  a  deed  operates  only  from  the  time  of  its 
execution :  Shaw  v.  Kay  (2) ;  but  for  the  purpose  of  an  acknowledg- 
ment of  title,  it  speaks  from  its  date.  If  it  were  held,  that,  for  all 
purposes,  deeds  only  operate  from  the  time  of  their  execution,  many 
titles,  good  on  the  face  of  them,  would  be  in  peril  for  want  of  a 
connecting  link.  As  between  the  parties  themselves,  the.  date 
of  a  deed  is  matter  of  estoppel.  Supposing  the  plaintiff  to  have 
surrendered  the  premises  to  another  person  before  the  execution  of 
the  deed,  the  defendant's  covenant  would  be  a  valid  covenant  with 
the  assignee. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said : 

In  the  case  of  Jayne  v.  Hughes,  we  are  of  opinion  that  there  ought 
to  be  no  rule.    The  question  was,  whether  a  mortgage  deed  was  a 
(1)  55  B.  B.  615  (6  M.  &  W.  295).  (2)  1  Ex.  412. 
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Jayne  sufficient  acknowledgment  of  the  plaintiff's  title  within  the  8  &  4 
Hughes.  Will.  IV.  c.  27,  s.  14.  The  deed  bore  date  the  27th  of  October,  1827, 
but  was  not  in  fact  executed  until  the  2Srd  of  August,  1884.  No 
doubt,  the  effect  of  the  covenant  was  to  admit  that  at  the  moment 
anterior  to  the  execution  of  the  deed  the  plaintiff  had  title.  If  then 
the  deed  is  to  be  construed  as  speaking  from  the  time  of  its  date, 
the  plaintiff's  right  of  entry  was  barred  by  the  statute ;  but  if,  on 
the  other  hand,  the  deed  is  to  be  read  as  speaking  from  the  time  of 
its  execution,  then  there  was  a  sufficient  acknowledgment  of  the 
plaintiff*8  title  within  the  meaning  of  the  statute.  We  are  all  of 
opinion  that  the  deed  must  be  taken  to  speak  from  the  time  of  its 

[  *^34  ]  execution.  That  is  the  *plain  interpretation  of  what  was  done  by  the 
parties.  It  is  the  same  as  if,  on  the  day  of  the  execution  of  the  deed, 
a  person  had  heard  the  defendant  use  the  language  contained  in  it. 

_  Rule  refused. 

1854.  JOHNASSOHN  akd  Another  v.   The   GREAT 

Nar^o.  NOETHERN   RAILWAY   COMPANY. 

[  *^*  J  (10  Ex.  434—438 ;  S.  0.  24  L.  J.  Ex.  31 ;  3  W.  E.  62 ;  24  L.  T.  O.  S.  117.) 

The  Great  Northern  Eailway  Company  agreed  with  the  plaintiffs  to 
carry  for  them,  at  the  rate  of  170  tons  a  day,  30,000  tons  of  coal  from  a 
certain  colliery  to  London,  and  to  find  waggons  at  the  colliery » and  haul 
them  from  York  to  London,  the  York  and  Berwick  Eailway  Company  unda- 
taking  to  haul  the  waggons  from  the  colliery  to  York ;  and  it  was  further 
agreed,  that  the  contract  was  founded  on  the  basis  that  there  should  be  no 
unreasonable  detention  of  the  waggons  by  the  York  and  Berwick  Company : 
Held,  that  it  was  a  condition  precedent  to  the  defendants'  obligation  to 
carry  the  coal,  that  there  should  be  no  unreasonable  delay  by  the  York  and 
Berwick  Company  in  hauling  the  waggons. 

The  declaration  stated,  that,  on  the  28rd  of  November,  1858,  by 
an  agreement  made  by  and  between  the  plaintiffs  and  the  defen- 
dants, the  defendants  undertook  and  agreed  with  the  plaintiffs  to 
carry  for  them,  at  the  rate  of  one  train  a  day  of  aboat  170  tons,  of 
six  working  days,  from  the  day  and  year  aforesaid,  30,000  tons  of 
coals  at  20  hundred  weight  to  the  ton,  from  a  certain  colliery, 
called  the  Usworth  Colliery,  to  a  place  called  King's  Gross,  and 
to  find  waggons  at  the  said  colliery,  and  haul  tbem  when  filled 
from  York  to  King's  Cross ;  at  9«.  Id.  per  ton,  including  the  use 
of  defendants'  waggons  between  York  and  the  colliery  and  the 
labour  in  London  of  dropping  the  coals  into  barges,  such  barges 
to  be  provided  by  the  plaintiffs  and  placed  by  them  under  the 
defendants'  coal  drops  over  the  coal  dock  at  King's  Cross  ;  the 
York    and   Berwick   Company  undertaking   to  haul    the  empty 
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waggons  from  York  to  the  colliery,  and  from  the  colliery  to  York  johnassohn 

when  filled  with  coals,  at  the  rate  of  8«.  per  ton ;  and  the  plaintiffs       gbeat 

agreed  with  the  defendants  to  pay  them  the  said  price  of  9«.  Id.    Nobthbrn 
^  ^  '^  ^  Railway  Co. 

per  ton.  And  it  was  farther  agreed,  that  the  contract  was  founded 
on  the  basis,  that  there  should  be  no  unreasonable  detention  of 
waggons,  whether  empty  or  full,  between  York  *and  the  said  [  ♦435  j 
Usworth  Colliery,  and  that  the  waggons  sent  should  be  loaded  daily 
at  the  said  colliery  by  the  plaintiffs.  Averment :  that  the  plaintiffs 
were  ready  and  willing  to  load  and  fill  daily,  at  the  said  Usworth 
Colliery,  the  waggons  which  the  defendants  should  have  found  and 
sent  for  the  purpose,  with  the  quantities  of  coals  which  the  defen- 
dants were  so  to  carry  and  find  waggons  for  and  haul  as  aforesaid, 
and  to  provide  and  place  barges  as  aforesaid,  whereof  the  defendants 
had  notice.  Breach  :  that  the  defendants  neglected  and  refused  to 
carry  at  the  rate  agreed  on  30,000  tons  of  coals  at  20  hundred 
weight  to  the  ton,  or  otherwise,  from  the  said  Usworth  Colliery  to 
King's  Cross,  at  9s.  Id.  per  ton,  and  they  neglected  and  refused  to 
find  waggons  at  the  said  colliery  for  the  purpose  aforesaid. 

Plea :  that  the  alleged  neglect  and  refusal  to  carry  the  said  coals 
and  find  the  waggons  were  caused  by  the  neglect  and  refusal  of  the 
Y^ork  and  Berwick  Company  to  haul  the  empty  waggons  from  York 
to  the  colliery,  and  from  the  colliery  to  York  when  filled  with  coals, 
according  to  the  meaning  of  the  agreement,  and  by  unreasonable 
detention  of  waggons  empty  and  full  between  York  and  Usworth 
Colliery,  contrary  to  the  intent  and  meaning  of  the  agreement,  and 
not  by  the  default  of  the  defendants. 

Demurrer  and  joinder  therein. 

Manisty  in  support  of  the  demurrer: 

The  plea  affords  no  answer  to  the  action.  Under  this  agreement, 
it  was  the  duty  of  the  defendants  to  take  care  that  the  waggons  were 
not  detained  by  the  York  and  Berwick  Company.  There  is  an  abso- 
lute contract  by  the  defendants  to  carry,  at  a  certain  specified  rate, 
80,000  tons  of  coal  from  the  Usworth  Colliery  to  King's  Cross. 
They  only  undertake  to  haul  the  coal  from  York  to  King's  Cross, 
because  their  line  does  not  extend  beyond  those  limits  ;  but  they  are 
to  find  waggons  at  the  colliery,  which  are  to  be  hauled  by  the  York 
and  Berwick  Company,  under  a  traffic  agreement  *between  the  two  [  *436  ] 
Companies.  The  question  then  is,  whether  the  plaintiffs  or  the 
defendants  are  bound  to  see  that  the  York  and  Berwick  Company 
do  that  which  they  have  contracted  with  the  defendants  to  do.    It 
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joHNAssoHN  IS  Submitted,  that  it  is  the  duty  of  the  defendants.  The  basis  of  the 
(JREAT       contract  is,  tbat  the   defendants  will  do  that  which   they  have 

^NoRTHE^  agreed  to  do,  namely,  carry  from  the  colliery  to  London ;  and  in 
furtherance  of  that  object,  they  undertake  that  there  shall  be  no  un- 
reasonable detention  of  the  waggons  between  the  colliery  and  York. 

(Alderson,  B.  :  How  can  it  be  the  basis  of  the  contract,  that 
there  shall  be  no  unreasonable  detention  of  the  waggons,  if  such 
detention  may  be  caused  by  the  defendants  themselves  ?  It  must 
mean,  "provided  there  is  no  detention  by  the  York  and  Berwick 
Company.") 

The  matter  about  the  York  and  Berwick  Company  was  inserted  for 
the  purpose  of  showing  who  was  to  do  the  hauling  between  the 
colliery  and  York,  and  at  what  rate  it  was  to  be  paid. 

(Parkb,  B.  :  If,  instead  of  the  word  "  undertaking,"  it  had  been 
"  on  condition,"  or  "  provided  "  that  the  York  and  Berwick  Com- 
pany will  haul  the  empty  waggons  between  the  colliery  and  York, 
there  would  have  been  no  question.) 

Assuming  that  the  defendants  contracted  on  the  basis  that  the 
York  and  Berwick  Company  would  do  something  which  they  were 
bound  to  do  under  an  arrangement  between  them  and  the  defen- 
dants, it  is  necessarily  implied  that  the  defendants  would  get  them 
to  do  it. 

Braimcell  appeared  in  support  of  the  plea,  but  was  not  called 
upon  to  argue. 

Pollock,  C.  B.  : 

We  are  all  of  opinion  that  the  defendants'  construction  of  the 
contract  is  the  correct  one.  It  appears  to  have  been  made  on  the 
basis  that  there  should  be  no  unreasonable  detention  of  the  waggons 
by  the  York  and  Berwick  Company.  Then  the  defendants,  by  their 
[  *437  ]  *plea,  say  that  their  omission  to  carry  the  coal  arose  from  the 
detention  of  the  waggons  by  that  Company.  That  is,  in  other 
words,  saying,  "  we  entered  into  the  bargain  on  condition  that  a 
third  party  would  do  some  act,  which  he  has  failed  to  do,  and 
therefore  we  are  not  bound  by  our  contract." 

Parke,  B.  : 

I  am  of  the  same  opinion.     The  contract  is  inartificially  drawn, 
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but  I  do  not  entertain  the  least  doubt  about  its  meaning.     It  is  a  johnassohn 
contract  on  the  part  of  the  defendants  to  carry,  at  the  rate  of  170       great 
tons   a  day,  30,000  tons  of  coal  from  the   Usworth   Colliery   to  r^^^^^^T^, 
London,    provided   the  York  and  Berwick   Company,   who   have 
undertaken  to  haul  between  the  colliery  and  York  the  waggons  to 
be  supplied  by  the  defendants,  cause  no  unreasonable  detention 
of  the  waggons.      Therefore,  if  the  York  and  Berwick  Company 
perform  their  undertaking,  no  doubt  the  defendants  are  bound  to 
carry  the  coal  between  York  and  London  ;  but,  on  the  other  hand, 
according  to  the  true  interpretation  of  the  contract,  it  is  a  condition 
precedent  that  there  should  be  no  unreasonable  delay  on  the  part 
of  the  York  and  Berwick  Company  in  doing  that  which  they  have 
undertaken  to  do.     Then,  if  it  be  shown  that  the  York  and  Berwick 
Company  have  not  performed  what  they  undertook  to  do,  there  is  a 
complete  answer  to  the  action. 

Aldbrson,  B.  : 

The  contract  is  founded  on  a  condition,  which  is  called  the  basis 
of  it,  namely,  that  the  Y'ork  and  Berwick  Company  shall  fulfil  that 
which  they  have  undertaken  to  do ;  but  the  York  and  Berwick 
Company  having  failed  to  do  so,  there  is  an  end  of  the  contract. 

Platt,  B.  : 

The  contract  begins  by  stating  that  the  defendants  agreed  to 
carry  the  coal  from  the  Usworth  Colliery  to  London  ;  and,  if  those 
had  been  the  only  words,  the  defendants  would  have  been  bound  to 
carry  at  all  *eventB.  But  the  contract  goes  on  to  show  in  what  [  *438  ] 
sense  the  word  "carry  "is  used.  The  defendants  are  to  find  waggons 
and  haul,  that  is,  provide  locomotive  power  between  York  and 
London  ;  the  York  and  Berwick  Company  undertaking  to  haul 
between  the.  colliery  and  York.  Then  it  is  declared  to  be  the  basis 
of  the  contract,  that  there  shall  be  no  unreasonable  detention  of  the 
waggons  by  the  York  and  Berwick  Company.  But  that  Company 
having  failed  to  perform  their  duty,  the  defendants  are  not  liable 
for  their  neglect  to  carry. 

Judgment  for  the  defendants. 


HUTCHINSON   v.   SYDNEY.  i854 

(10  Ex.  438—441 ;  kS.  C.  24  L.  J.  Ex.  25.)  A^2. 

[Breach  of  indemnity :  whether  set  off  or  cross  action  for  damages.] 
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1854.  CORNES  V.  TAYLOR 

^  (10  Ex.  441—442 ;  S.  C.  18  Jur.  963.) 

[Delivery  up  of  hill  on  payment :  see  45  &  46  Vict.  c.  61,  s.  52  (4).] 


1854.  ALLEN  v.  PREECE. 

Aov.  4. 
(10  Ex.  443—449 ;  S.  C.  24  L.  J.  Ex.  9.) 

J^  ^^^  ]  Under  the  8tli  section  of  the  Metropolitan  Police  Act,  1839  (2  &  3  Yict. 

c.  47),  the  appointment  of  a  constable  is  an  appointment  of  the  peisnii  to  act 
as  a  constable  for  all  purposes,  although  the  application  to  the  Commissioiiers 
mentions  a  particular  purpose  only,  as,  for  instance,  the  necessity  for  an 
additional  constable  to  execute  distress  warrants,  to  recover  the  amount 
due  for  parish  rates.  The  necessity  for  such  appointment  is  entirely  a 
matter  upon  which  the  Commissioners  are  to  exercise  their  own  judgment 

This  was  an  action  for  an  assault  upon,  and  for  the  false 
imprisonment  of,  the  plaintiff.  Plea,  Not  guilty  "  by  statute/'  and 
issue  thereon.  The  following  statutes  were  set  out  in  the  margin 
of  the  plea :  7  Jac.  I.  c.  5 ;  21  Jac.  I.  c.  12 ;  10  Geo.  TV.  c.  44 ; 
2  &  3  Vict.  c.  47. 

At  the  trial,  before  Alderson,  B.,  at  the  Middlesex  sittings  in 
last  Easter  Term,  it  appeared  that  the  plaintiff  resided  in  Islington, 
and  being  in  arrear  with  his  parish  taxes,  was  summoned  to  pay 
them  under  the  Islington  local  Act,  5  Geo.  lY.  c.  cxxv.,  and,  having 
failed  to  do  so,  the  defendant,  as  a  licensed  appraiser  and  constable, 
on  the  2nd  of  March,  1854,  levied  on  the  plaintiff's  goods,  under 
a  warrant  granted  for  that  purpose.  Prior  to  this,  namely  in 
June,  1858,  one  of  the  churchwardens  of  the  parish  of  Islington, 
acting  under  the  local  Act  above  mentioned,  sent  the  following 
written  application  to  the  Commissioners  of  Police : 

**  To  the  Commissioners  of  the  Metropolitan  Police. 
**  Gentlemen, — I  beg  to  recommend  Thomas  Preece,  of  &c.,  in 
the  parish  of  Islington,  as  a  fit  and  proper  person  to  assist  the 
collectors  in  the  service  of  summonses  and  distraining  for  rates, 
and  respectfully  ask  that  you  will  permit  him  to  be  sworn  in  as  a 
constable  for  that  purpose. 

"  I  am,  &c. 
"  June  8,  1858.  ''  J.  S/' 

In  pursuance  of  this  application,  the  defendant  was  appointed 
under  the  following  instrument,  and  he  was  duly  sworn  to  act  as 
a  constable. 
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"Metropolitan     )     This  is  to  certify  that  the  Commissioners  of       Allen 
Police  District.)  Police  of  the  Metropolis  have  appointed  and  sworn      prbbce. 
in  Thomas  Preece  as  a  constable,  to  keep  the  peace  in  the  parish  of       t  **'*  ^ 
St.  Mary,  Islington,  in  the  county  of  Middlesex,  at  the  charge  of 
the  guardians  of  the  poor  of  the  said  parish,  but  subject  to  the 
orders  of  the  said  Commissioners  until  this  appointment  be  by 
them  cancelled. 

"W.  Hay, 
*'  Commissioner  of  Police  of  the  Metropolis, 
"  Whitkhall  Place,  June  14,  1853." 

Shortly  after  the  distress  had  been  levied,  the  plainti£F  went  to 
the  defendant's  house,  to  obtain,  as  he  alleged,  a  receipt  for  the 
amount  of  the  levy ;  an  angry  discussion  took  place  on  the  occasion 
between  the  pIainti£F  and  the  defendant,  and  the  plaintiff  used  some 
strong  language  towards  the  defendant's  wife,  the  result  of  which 
was,  that  the  defendant,  on  the  application  of  his  wife,  arrested  the 
plaintiff  and  took  him  to  a  police  station  and  preferred  a  charge 
against  him,  which,  however,  the  officer  on  duty  refused  to  take. 

Under  these  circumstances,  it  was  contended,  on  the  part  of  the 
defendant,  that  he  was  a  constable  duly  appointed  under  the  local 
Act,  5  Geo.  IV.  c.  cxxv.,  and  the  Metropolitan  Police  Act,  2  &  3 
Vict.  c.  47,  s.  8,  and  as  such,  that  he  was  entitled  to  notice  of 
action,  which  had  not  been  given  him,  and  that  he  was  entitled 
to  have  the  verdict  entered  for  him.  The  8th  section  of  the 
2  &  3  Vict.  c.  47,  enacts,  that  '*  it  shall  be  lawful  for  the  said  Com- 
missioners of  Police,  if  they  shall  think  fit,  on  the  application  of 
any  person  or  persons  showing  the  necessity  thereof,  to  appoint 
and  swear  any  additional  number  of  constables  to  keep  the  peace 
at  any  place  within  the  metropolitan  police  district,  at  the  charge 
of  the  person  or  persons  by  whom  the  application  shall  be  made, 
but  subject  to  the  orders  of  the  said  Commissioners,  and  for  such 
time  as  they  shall  think  fit  &c."  The  79th  section  *of  the  [♦446] 
Islington  local  Act,  5  Geo.  IV.  c.  cxxv.,  incorporates  the  general 
Act.  The  46th  section  of  the  local  Act,  in  case  of  default  in  pay- 
xnent  of  the  rates,  empowers  and  directs  a  justice  of  the  peace  for 
the  county  to  summon  the  defaulter  to  appear  and  show  cause  why 
lie  shall  not  pay  the  same ;  and  in  case  of  his  not  showing  good 
cause,  and  of  refusing  to  pay  the  amount  due,  the  justice  is  directed 
to  grant  a  warrant  authorising  the  person  duly  appointed  to  collect 
the  rate  to  levy  the  same  by  distress  upon  the  defaulter's  goods,  &c. 
7he  47th  section  gives  the  form  of  the  warrant.    The  48th  section 
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Allen  enacts  **  that  in  all  cases  where  a  distress  is  authorised  to  be  made 
Pbkeoe.  ^y  ^^^s  Act,  if  any  constable,  headborough,  beadle,  or  peace  officer 
of  the  parish  or  place  where  the  same  is  to  be  made,  upon  being 
called  upon  by  any  trustee,  collector  or  collectors,  under  this  Act, 
or  any  other  person  (who  shall  have  obtained  such  warrant  of 
distress),  shall  refuse  or  neglect  to  aid  and  assist  in  making  such 
distress  and  sale,  such  constable  or  headborough,  beadle  or  peace 
officer,  shall  for  every  such  offence  forfeit  and  pay  any  sum  not 
exceeding  the  sum  of  40«."  On  the  part  of  the  plaintiff,  it  was 
contended  that  the  appointment  of  the  defendant  was  only  for  the 
special  purpose  of  collecting  the  rates,  and  not  for  the  general 
purposes  of  a  peace  officer.  The  learned  Judge  inclined  to  the 
latter  opinion,  and  left  the  question  to  the  jury,  whether  the 
defendant,  at  the  time  he  arrested  the  plaintiff,  did  so  under  the 
bond  Jide  belief  that  he  had  authority  to  act  as  a  constable ;  a 
verdict  was  found  for  the  plaintiff,  with  102.  damages  ;  leave  being 
reserved  to  the  defendant  to  move  to  set  that  verdict  aside,  and  to 
enter  a  verdict  for  him  if  the  Court  should  be  of  opinion  that  he 
was  duly  appointed  to  act  as  a  constable  for  general  purposes. 

In  last  Easter  Term,  Atherton  obtained  a  rule  nisi  in  pursuance 
of  the  leave  reserved. 

Prentice  showed  cause : 

[  *U6  ]  The  defendant  was  not  duly  appointed  *to  act  as  a  constable  for 

general  purposes.  The  application  by  the  churchwardens  to  the 
Commissioners  of  Police  is  for  the  limited  purpose  of  serving 
summonses  and  of  executing  warrants  of  distress;  and  farther, 
there  was  no  evidence  of  the  necessity  for  an  additional  constable : 
and  the  applicants  were  bound  to  show  the  existence  of  such 
necessity  to  establish  the  validity  of  the  [defendant's]  appointment. 
(He  was  then  stopped  by  the  Court.) 

Atherton  in  support  of  the  rule  : 

The  defendant  was  duly  appointed  a  constable  of  the  peace  for 
general  purposes.  The  appointment  precisely  follows  the  8th  section 
of  the  2  &  3  Vict.  c.  47.  The  powers  given  to  the  Commissioners  of 
Police  in  making  such  an  appointment  are  very  extensive.  The 
46th,  47tli,  and  48th  sections  of  the  local  Act  may  be  referred  to  for 
the  purpose  of  showing  the  proceedings  which  are  to  be  adopted 
in  levying  rates,  and  the  duties  of  the  officer  who  is  entrusted  with 
the  execution  of  the  warrant.    But  the  8tli  section  of  the  public 
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Act  (which  is  incorporated  with  the  local  Act  by  the  79th  section),  ALr.us 
does  not  authorise  the  Commissioners  of  PoUce  to  appoint  the  pbeece. 
officer  for  the  mere  purpose  of  levying  rates  or  of  performing  any 
particular  duties.  The  party  in  respect  of  whom  the  application  is 
made,  is  to  be  sworn  ''  to  keep  the  peace,"  and  the  Commissioners, 
'*  if  they  shall  think  fit,"  are  to  appoint  him.  They  are,  therefore, 
the  proper  judges  of  the  necessity  of  an  additional  constable. 

The  CouBT  then  called  upon 

Prentice  : 

The  8th  section  requires,  as  a  condition  precedent  to  the  making 
of  the  appointment,  that  it  shall  be  on  the  application  of  a  person 
showing  the  necessity  thereof.  There  was  no  evidence  whatever 
that  any  such  necessity  existed  in  this  case. 

(Pollock,  C.  B.  :  Surely  the  Commissioners  are  the  proper  per- 
sons to  decide  whether  the  necessity  exists.  That  is  a  matter 
which  neither  the  Court  nor  a  jury  could  fitly  determine.) 

If  the  churchwardens  had  shown  in  their  application  that  an 
additional  constable  was  *requisite,  the  appointment  would,  per-  L  *^^7  ] 
haps,  have  been  good.  This  application,  however,  merely  amounts 
to  a  respectful  request  that  the  appointment  may  be  made ;  and  • 
if  this  were  to  be  deemed  sufiEicient,  the  Commissioners  would  be 
empowered  to  appoint  any  person  they  might  think  fit,  without 
any  necessity  for  it  whatever. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  the  rule  must  be  absolute  to  enter  a  verdict 

for   the  defendant.     I  certainly  thought,  at  one   time,  from  an 

imperfect  acquaintance  with  the  precise  language  of  the  section  of 

the  general   Act  under  which  the  appointment  was  made,  that, 

inasmuch  as  the  application  for  the  appointment  of  the  defendant 

as  a  constable,  was  for  a  limited  purpose  only,  and  his  appointment 

was  for  general  purposes,  the  appointment  was  bad.    It  was  also 

contended,  that,  as  no  necessity  was  shown  for  the  appointment, 

it  was  bad  for  that  reason,  inasmuch  as  the  Commissioners  in  such 

case  had  no  authority  to  make  it.    But  since  our  attention  has  been 

d  irected  to  the  language  of  the  8th  section  of  the  general  Act,  the 

matter  is  clear.     In  the  course  of  the  argument,  I  asked  the  learned 

counsel  for  the  plaintiff— who  was  the  proper  party  to  judge  of 

the  necessity  for  the  appointment?    It  certainly  would  be  very 
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Allen  inconvenient,  that  either  the  Court  or  a  jury  should  be  called  upon 
pREECE.  ^^  decide  that  matter.  Now,  the  true  meaning  of  the  8th  section  is, 
that  the  Commissioners  shall  make  the  appointment,  if  they  shall 
think  fit,  on  the  application  of  the  person  showing  the  necessity  for 
the  appointment,  that  is  to  say,  provided  the  Commissioners  them- 
selves are  satisfied  on  the  point.  I  think,  in  the  present  case,  that 
we  may  infer  the  existence  of  such  necessity,  as  there  is  nothing  to 
contradict  it.  The  application  was  for  the  appointment  of  the 
defendant  as  a  constable,  to  enable  him  to  perform  some  of  the 
special  duties  which  a  constable  is  bound  to  perform  ;  and  though 
quoad  hoc  the  application  was  not  for  the  appointment  of  a 
[  *448  ]  constable  with  general  powers,  still  under  *this  section  of  the 
Act,  the  Commissioners  having  had  the  application  made  to  them 
for  the  appointment  of  a  constable  for  these  special  duties,  upon 
the  appointment  being  made,  the  person  appointed  has  general 
powers ;  and  it  must  be  taken  that  the  Commissioners,  having 
thought  fit  to  make  the  appointment,  were  satisfied  of  the  necessity 
for  it. 

Parke,  B.  : 

I  am  of  the  same  opinion.     The  point  reserved  was,  whether  the 
•  defendant  was  duly  appointed  a  constable  for  the  district  in  question. 
At  first,  I  thought  that  the  object  of  this  statute  was  to  empower 
the  Commissioners  of  Police  to  make  the  appointment  for  a  limited 
purpose  only  ;  but,  I  am  now  clearly  of  opinion,  that,  according  to 
the  terms  of  the  section,  where  the  appointment  is  made,  it  is  so 
for  general  purposes,  although  the  application  upon  which  it  is 
made  mentions  limited  purposes  only ;  and,  therefore,  if  the  appli- 
cation be  founded  upon  the  necessity  for  an  additional  officer  to 
levy  the  rates,  or  for  such  other  purpose,  still  the  power  given  to 
the  Commissioners  is  to  make  the  appointment  for  all  purposes. 
But  then,  Mr.  Prentice  says,  that,  in  order  to  authorise  the  making 
of  the  appointment,  the  application  must  show  on  the  face  of  it 
**  the  necessity  thereof.**     Now,  the  Act  of  Parliament  does  not 
require  the  application  to  be  in  writing.     It  may  therefore  be  made 
verbally,  and  when  so  made,  the  parties  may  represent  the  necessity 
for  it,  and  the  Commissioners  are  to  judge  of  that,  in  exercising  the 
power  given  to  them  by  the  Act.     Here  the  parish  officers  represent 
to  the  Commissioners  that  an  additional  officer  is  necessary,  and 
the  officer's  expenses  are  to  be  paid  by  the  persons  making  the 
application.      I  think   that,  in  substance,  this  is  an  application 
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by  the  parish  officers,  showing  that  an  additional  constable  is       Allbk 


V. 


necessary.  ^-^^ 

Aldbbson,  B.  : 

I  am  of  the  same  opinion.  I  think  that  the  application  casts  the 
duty  upon  the  Commissioners  to  make  inquiry  as  to  the  necessity 
of  the  appointment,  and  *that  the  limited  purposes  mentioned  in  [.*449] 
support  of  the  application  are  a  means  of  showing  what  the 
necessity  is ;  but  such  terms  do  not  limit  the  appointment ;  and 
when  the  person  is  appointed  to  act  as  a  constable  he  is  appointed 
for  all  purposes.  The  Commissioners  are  themselves  to  judge 
whether  the  person  submitted  to  them  is  a  proper  person.  I  may 
add  that  I  should  not  have  reserved  any  such  point  if  my  attention 
had  been  more  fully  directed  to  the  particular  clause  of  this  statute, 
but  I  should  have  nonsuited  the  plaintiff. 

Rule  abioluU. 


ORGAN  V.  BRODIE.  \m. 

(10  Ex.  449—451 ;  S.  C.  24  L.  J.  Ex.  70 ;  24  L.  T.  0.  S.  82.)  ^^^'  ^' 

Sevei-al  sailors  on  board  a  merchant  yessel,  having  met  with  a  serious  [  449  ] 
accident  in  weighing  the  vessel's  anchor,  were  taken  on  shore  by  the  captain 
to  the  plaintiffs,  a  public-house,  the  captain  telling  the  plaintiff  that  the 
owner  of  the  vessel  would  pay  for  what  the  sailors  had.  The  captain 
immediately  afterwards  hired  some  fresh  hands,  and  proceeded  on  the 
voyage.  At  the  time  the  sailors  were  entrusted  to  the  care  of  the  plaintiff, 
there  was  no  probability  that  they  would  be  able  to  resume  their  duties  for 
that  voyage,  and  they  remained  at  his  house  for  several  weeks. 

In  an  action  against  the  owner  of  the  vessel  for  food  and  medicine 
supplied  to  the  sailors:  Held,  that,  as  the  matters  supplied  were  not 
necessary  for  tiie  due  prosecution  of  the  voyage,  the  captain  had  no 
authority  to  pledge  the  owner's  credit,  and  consequently  that  the  latter 
was  not  liable. 

The  declaration  was  for  board,  lodging,  attendance,  and  neces- 
saries, supplied  to  divers  persons  by  the  plaintiff  for  the  defendant 
at  his  request,  and  for  money  paid  and  money  due  on  an  account 
stated.    Plea,  Never  indebted ;  and  issue  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after 
last  Term,  it  appeared  that  the  action  was  brought  for  the  recovery 
of  the  price  of  food,  lodging,  and  medicine,  which  had  been  sup- 
plied by  the  plaintiff  under  the  following  circumstances.  The 
defendant  was  the  owner  of  a  collier,  and  whilst  the  vessel's  anchor 
^as  being  weighed,  some  of  the  tackle  gave  way,  and  several  of  the 
sailors  on  board  were  seriously  injured.  The  captain  had  the  men 
conveyed  on  shore  at  Sheemess,  the  nearest  landing-place,  and  he 
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0B6AK  took  them  to  the  nearest  public-house,  which  happened  to  *be  the 
Bbodie.  plainti£f'8.  The  captain  told  the  plaintiff  that  the  owner  of  the 
[  *450  ]  ship  would  pay  for  the  men.  The  ship,  with  the  remainder  of  the 
crew,  and  with  some  fresh  hands,  whose  assistance  had  been 
obtained  by  the  captain,  proceeded  on  the  voyage.  The  injured 
sailors  remained  at  the  plaintiff's  house  for  a  considerable  time, 
and  there  was  no  prospect  at  the  time  when  they  were  taken  there 
that  they  would  be  able  to  continue  the  voyage. 

Under  these  circumstances,  the  Lord  Chief  Babon  was  of 
opinion  that  the  defendant  was  not  liable,  inasmuch  as  the  captain 
had  no  authority  to  pledge  the  owner's  credit.  He  therefore  non- 
suited the  plaintiff,  reserving  leave  to  him  to  move  to  set  aside  the 
nonsuit,  and  enter  a  verdict  for  the  amount  claimed. 

Bramwell  now  moved  accordingly  : 

It  is  admitted  that  the  owner  of  a  vessel  is  liable  only  for 
matters  furnished  which  are  necessary  for  the  due  prosecution  of 
the  voyage.  At  the  time  these  sailors  were  entrusted  to  the  care 
of  the  plaintiff,  for  anything  the  plaintiff  knew,  they  would  resume 
the  voyage. 

(Pollock,  C.  B.  :  There  was  no  probability  at  the  time  the  scdlors 
were  landed  that  they  would  be  in  a  condition  to  return  to  the  ship 
within  a  reasonable  time,  for,  in  fact,  they  stayed  at  the  plaintiff's 
house  for  several  weeks,  and  the  captain  immediately  hired  fresh 
hands  and  proceeded  on  the  voyage.) 

Parke,  B. : 

There  is  no  pretence  for  saying  that  this  case  falls  within  that 
general  authority  which  the  master  of  a  vessel  has  of  pledging  the 
credit  of  the  owner  for  such  matters  as  are  necessary  for  the  due 
prosecution  of  the  voyage;  for  the  facts  show  that  it  was  not 
necessary  that  these  seamen  should  be  cured,  in  order  that  the 
vessel  might  proceed  on  her  voyage.  If  that  had  appeared  to  be 
the  case,  the  owner  would  have  been  responsible  for  all  necessary 
[  *46l  1  supplies  of  medicine  ordered  by  the  captain,  and  perhaps  *ev6Q 
for  provisions.  But  as  there  is  no  ground  for  saying  that  these 
matters  were  necessaries  in  that  sense,  the  captain  had  no  authority 
to  pledge  the  owner's  credit.     The  action,  therefore,  will  not  lie. 

Pollock,  G.  B.,  and  Aldbrson,  B.,  concurred. 

Rule  refused  {l). 
(1)  Martin,  B.,  had  left  Uie  Court. 
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The  north  WESTERN  RAILWAY  COMPANY  v.         mi. 

SHARP.  ^— 

(10  Ex.  451—453 ;  S.  0.  24  L.  J.  Ex.  44.)  I  ^^1  ] 

It  is  the  duty  of  an  attorney  or  solicitor,  when  duly  called  upon  by  his 
client  to  deliver  to  him  the  papers  of  which  he  has  the  charge,  to  deliver 
them  in  a  reasonable  condition.  The  question,  whether  the  condition  in 
which  they  are  delivered  is  reasonable,  is  for  the  jury. 

The  first  count  of  the  declaration  stated,  that,  in  consideration 
that  the  plaintiffs  would  retain  and  employ  the  defendant  as  their 
attorney  and  solicitor,  for  reward,  the  defendant  promised  the 
plaintiffs  that  he  would  use  proper  care  and  diligence  in  the  keep- 
ing and  preservation  of  any  papers  of  the  plaintiffs  that  might  be 
in  and  come  to  his  hands  as  such  attorney  and  solicitor  as  afore- 
said, and  would  keep  them  in  a  reasonable  manner,  and  on  the 
request  of  the  plaintiffs,  and  upon  having  his  lien,  if  any,  upon  the 
said  papers  satisfied  by  the  plaintiffs,  would  deliver  up  the  said 
papers  to  the  plaintiffs  in  a  reasonable  manner.  The  declaration 
then  alleged,  that  the  plaintiffs,  relying  on  the  defendant's  pro- 
mise, retained,  and  employed  him  as  their  attorney  and  solicitor 
in  manner  aforesaid ;  and  that,  although  many  papers  were  in  the 
defendant's  hands  as  such  attorney,  &c.,  yet  the  defendant  dis- 
regarded his  promise  in  this,  that  he  did  not  use  proper  care  and 
diligence  in  the  keeping  and  preservation  of  the  said  papers,  and 
did  not  keep  the  same  in  a  reasonable  manner ;  by  reason  whereof 
the  said  papers  belonging  to  various  matters  became  mixed  up  one 
with  another,  and  in  great  disorder  and  ^confusion  ;  and  further,  [  '^452  ] 
that  the  defendant,  when  requested  to  deliver  up  the  said  papers, 
his  lien  thereon  having  been  previously  satisfied,  did  not  deliver 
up  the  said  papers  to  the  plaintifiis  in  a  reasonable  manner,  but 
in  a  state  of  great  disorder  and  confusion,  &c.  Pleas  :  first,  nan 
assumpsit ;  and,  secondly,  that  the  defendant  did  not  break  his 
promise  as  alleged.    Issues  thereon. 

At  the  trial,  before  Growder,  J.,  at  the  last  Lancaster  Assizes, 
it  appeared  that  the  defendant  had  acted  as  solicitor  to  the  Com- 
pany for  several  years ;  but  that,  some  time  before  this  action  was 
brought,  the  Company  had  retained  another  person  in  the  defen- 
dant's place  to  transact  their  business  for  them,  and  had  required 
the  defendant  to  deliver  up  the  papers  and  documents  relating  to 
the  business  of  the  Company,  which  he  had  in  his  possession.  The 
defendant  had  delivered  the  papers  to  the  Company  in  what 
they  considered  a  disordered  statOi  and  they  had  incurred  some 
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expense  in  having  them  arranged  and  pat  into  proper  state  and 
order. 

On  the  part  of  the  defendant,  it  was  contended  that  there  was 
no  such  obligation  on  the  defendant  as  that  relied  upon  by  the 
plaintiffs.  The  learned  Judge  left  the  case  to  the  jury,  who  found 
a  verdict  for  the  plaintiffs,  damages  one  shilling,  leave  being 
reserved  to  the  defendant  to  move  to  set  the  verdict  aside,  and  to 
enter  a  verdict  for  him. 

Watsan  now  moved  accordingly  : 

Although  there  is  no  authority  to  be  found  in  the  books  upon 
the  subject,  still  it  is  submitted,  that  the  law  casts  no  obligation  on 
a  solicitor  or  attorney  to  deliver  up  the  papers  of  his  client  in  any 
particular  order  or  condition. 

(Parse,  B.  :  It  is  entirely  a  question  for  the  jury.) 

If  a  solicitor  wilfully  delivers  the  papers  in  a  state  of  confusion,  he 
is  liable.  But  he  is  only  bound  to  keep  them  in  such  a  state  as  he 
may  find  convenient. 

Pollock,  C.  B.  : 

There  can  be  no  doubt  that  it  is  the  duty  of  a  solicitor  to  deliver 
up  bis  client's  papers  in  a  reasonable  state  of  order.  He  has  no 
right  to  mix  them  all  together,  and  then  deliver  them  so  mixed  up 
to  his  client.  The  question,  whether  the  defendant  in  this  case  did 
deliver  the  papers,  when  required,  in  a  reasonable  state  and  con- 
dition was  for  the  jury.  That  question  was  left  to  them,  and  they 
found  that  he  did  not;  but,  at  the  same  time,  they  appear  to 
have  thought  that  no  damages  bad  been  sustained,  or  that  the 
objection  to  the  mode  in  which  the  papers  were  delivered  was 
a  captious  one,  by  finding  a  verdict  for  the  plaintiffs  with  nominal 
damages  only. 

Parke,  B.  : 

The  learned  Judge's  view  was  correct.  If  the  person  to  whom 
papers  are  entrusted  is  not  bound  to  keep  them  in  such  9rder  as  is 
convenient  for  reference,  at  all  events  he  is  bound  to  deliver  them 
up  in  a  reasonable  and  fit  condition  for  use,  when  called  upon 
to  do  so  by  competent  authority.  That  is  the  obligation  alleged 
in  the  declaration,  and  it  is  an  obligation  cast  upon  the  defendant 
by  law.     Whether  the  defendant  violated  that  obligation   is    a 
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question  for  the  jury,  and  they  have  found  that  he  has  ;  but  they       North 
awarded  nominal  damages  only,  on  the  ground,  as  it  would  seem,  r^^^co. 
that  there  had  been  great  delay  in  bringing  this  action. 


Martin,  B.  : 

I  think  that  the  law  imposes  the  duty  upon  an  attorney,  as  it 
does  upon  every  person  who  has  the  custody  of  another  person's 
property,  to  deliver  it  up  in  a  reasonable  state.  The  steward  of  a 
manor,  for  instance,  is  bound,  when  called  upon,  to  deliver  up  the 
papers  of  which  he  has  the  charge  in  a  proper  condition. 

Mule  refused  {\). 


V. 

Shabp. 


CHARLOTTE  KILDERBEE  and  Another  v.  AMBROSE. 

(10  Ex.  454—471 ;  S.  0.  3  0.  L.  E.  181  ;  24  L.  J.  Ex.  49;  24  L.  T.  O.  S.  158.) 

la  1798,  Dr.  K.,  the  ecclesiastical  incumbent  of  a  living,  redeemed  the 
land  tax  charged  on  His  rectory  out  of  his  own  estate,  under  the  38  Geo.  III. 
c.  60,  and  did  not,  in  his  contract  with  the  Commissioners  for  the  Beduction 
of  the  National  Debt,  declare  his  option  to  be  considered  a  purchaser  of 
the  land  tax  (whereby,  according  to  the  provisions  of  the  37th  section  of 
that  statute,  the  lands  became  exonerated  from  the  land  tax,  and  charge- 
able, for  the  benefit  of  the  incumbent,  his  executors,  administrators,  and 
assigns,  with  the  amount  of  the  3/.  per  cent.  Consols  transferred,  and  with 
the  payment  of  a  yearly  sum,  by  way  of  interest,  equal  to  the  amount  of 
the  land  tax  redeemed):  Held,  first,  that  Dr.  K.,  as  an  ecclesiastical 
incumbent,  had  such  an  estate  as  is  contemplated  by  the  37th  section  of  the 
38  Geo.  III.  c.  60,  taken  in  connection  with  the  39  (3bo.  III.  c.  6,  s.  5 ;  and 
that  he  was  entitled  to  create  the  charge  upon  the  living ;  and,  secondly, 
that  his  personal  representatives  were  entitled  to  maintain  an  action  against 
the  succeeding  incumbent  for  the  recovery  of  the  interest  accrued  due  on 
the  amount  of  the  3/.  per  cent.  Consols  so  transferred,  from  the  time  when 
the  latter  succeeded  to  the  rectory. 

The  declaration  stated,  that,  after  the  passing  of  the  88  Geo.  III. 
c.  60,  and  the  89  Geo.  III.  c.  6,  one  Samuel  Eilderbee  was  rector 
of  Trimley  St.  Martin  Athelstone  and  Stratton  annexed,  in  the 
county  of  Suffolk,  and  as  such  rector  was  seised  in  his  demesne  as 
of  freehold,  in  right  of  his  said  rectory,  of  and  in  certain  messuages, 
lands,  tenements,  &c.,  in  the  hundred  of  Golnies,  in  the  said  county, 
to  wit,  the  rectories  of  Trimley  St.  Martin  Athelstone  and  Strat- 
ton annexed,  barn,  glebe  lands,  tithes,  and  hereditaments  thereto 
belonging ;   and   the  said  messuages,  lands,  &c.,  were  then,  and 
until  the  redemption  thereof  thereinafter  mentioned,  charged  with 
land  tax,  to  wit,  to  the  amount  of  61.  by  the  year,  from  the  25th  of 
;March,  1798,  and  were  then,  to  wit,  on  the  8th  of  December  in 
(1}  Alderson,  B.,  had  left  the  Court. 
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KiLDEBBBE    that  joar,  duly  certified  under  the  hands  of  W.  Layton   and 
ambbose.     ^'  Bolton,  two  of  the  Commissioners  of  Land  Tax  for  the  said 
hundred,  to  be  so  charged.    And  thereupon  afterwards,  and  before 
the  25th  of  March,  1799,  to  wit,  on  the  16th  of  March,  in  the  said 
year,  the  said  S.  Eilderbee,  having  then  such  benefit  of  preference 
as  by  the  first-mentioned  Act  of  Parliament  is  required,  duly  con- 
tracted with  M.  Edgar,  and  T.  Eerridge,  two  of  the  Commissioners 
duly  appointed  for  the  purposes  under  the  Acts,  for  the  redemption 
of  the  said  6/.  land  tax,  and  by  the  said  contract  the  consideration 
for  such  redemption  was  declared  to  be  220/.  capital  stock  in  the 
Reduced  8  per  cent.  Bank  Annuities,  to  be  transferred  to  the  Com- 
missioners for  the  Reduction  of  the  National  Debt,  at  the  time  and 
in  the  manner  thereinafter  mentioned  ;  and  that  the  said  contract 
[  *i5o  ]      *was  then  duly  certified  by  the  said  M.  Edgar  and  T.  Eerridge, 
according  to  and  in  pursuance  of  the  said  first-mentioned  Act ;  and 
the  said  sum  of  220Z.  was  duly,  and  out  of  the  proper  monies  and 
estate  of  the  said  S.  Eilderbee,  transferred  to  the  said  Commis- 
sioners, and  the  said  contract  of  redemption  was  duly  registered ; 
whereby,  and  by  reason  of  the  premises  and  the  said  Acts,  the  said 
land  tax  of  62.  became  and  was  redeemed  by  the  said  S.  Eilderbee, 
and  the  said  messuages,  lands,  &c.  (he  the  said  S.  Eilderbee  having 
expressed  no  option  of  being  deemed  a  purchaser),  were  wholly 
freed  and  exonerated  from  the  said  land  tax,  and  chargeable  for  the 
benefit  of  the  said  S.  Eilderbee,  his  executors,  administrators,  and 
assigns,  with  the  amount  of   the  said  money  so  transferred  as 
aforesaid  as  the  consideration  for  the  redemption  of  the  said  land 
tax,  to  wit,  the  sum  of  2202.,  and  with  the  payment  of  a  certain 
yearly  sum  by  way  of  interest  thereon  equal  in  amount  to  the  land 
tax  so  redeemed,  to  wit,  of  the  sum  of  6Z. ;  and  that  afterwards,  on 
the  4th  of  September,  1847,  the  said  S.  Eilderbee  died  intestate ; 
and  thereupon  administration  of  his  goods,  &c.  were  granted  to 
Spenser  Horsey  de  Horsey,  the  son  and  heir  of  the  said  S.  Eilder- 
bee, who  then  became  and  was  possessed  of  and  entitled  to  (as 
such  administrator)  the  said  sum  of  2202.  so  transferred  as  afore- 
said, and  the  said  yearly  sum  of  62.  in  lieu  of  redeemed  land  tax 
charged  upon  the  said  messuages,  lands,  &c. ;  and  that  afterwards, 
on  the  17th  of  March,  1851,  the  said  S.  H.  de  Horsey,  as  adniinis- 
trator  as  aforesaid,  by  deed  and  for  the  considerations  therein 
mentioned,  assigned,  granted,  and  transferred  to  the  plaintiffs, 
their  executors,  administrators,  and  assigns  the  said  sum  of  220/. 
Reduced  82.  per  cent.  Bank  Annuities,  and  the  said  yearly  sum  of 
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6Z.  being  by  way  of  interest  thereon,  and  equal  in  amount  to  the  Kildsrbbb 
said  land  tax  so  redeemed,  to  hold  the  same  to  the  plaintififs,  their  ambbobb. 
executors,  administrators,  and  assigns,  with  the  same  benefits  and 
advantages,  and  subject  to  the  same  right  and  power  of  redemp- 
tion, restriction,  *and  conditions  as  the  same  were  held  by  the  [  *^^  ] 
said  S.  H.  de  Horsey;  and  that,  after  the  death  of  the  said  S. 
Eilderbee  in  the  month  of  November,  1847,  the  defendant  was 
in  due  form  of  law  presented  to  the  said  rectory  of  Trimley  St. 
Martin  Athelstone  and  Stratton  annexed,  and  lawfully  instituted 
and  inducted  into  the  same,  &c.,  and  became  rector  thereof,  and  as 
such  became  beneficially  entitled  to  the  said  messuages,  lands,  &c., 
upon  which  the  said  sum  of  2202.,  and  the  yearly  sum  of  61.  by 
way  of  interest,  equal  to  the  land  tax  so  redeemed,  were  charged ; 
and  that  afterwards,  on  the  29th  of  September,  1868,  the  sum  of 
18Z.,  being  the  yearly  sum  chargeable  and  payable  as  aforesaid  out 
of  the  said  messuage,  lands,  &c.  for  the  space  of  three  years  then 
last  elapsed,  became  and  was  due  and  in  arrear  from  the  defendant 
to  the  plaintiffs  (the  defendant  never  having  paid  or  offered  to  pay 
the  said  sum  of  220Z.  to  the  plaintiffs,  or  required  an  assignment 
of  the  said  yearly  sum  in  lieu  of  land  tax),  and  still  is  in  arrear, 
contrary  to  the  said  statutes. 

Demurrer  and  joinder. 

The  demurrer  was  argued  in  the  present  Term  (Nov.  9)  by 

Willea  (Finlason  with  him)  in  support  of  the  demurrer : 

The  question  turns  on  the  88  Geo.  III.  c.  60,  and  the  89 
Geo.  III.  c.  6,  and  mainly  upon  the  87th  section  of  the  former 
Act.  The  87th  section  of  the  88  Geo.  III.  c.  60,  enacts,  [He  read 
the  section.]  Now,  the  estate  of  an  ecclesiastical  incumbent  in  [  463  ] 
possession  of  a  living  is  not  an  estate  of  such  a  limited  character 
as  that  specified  in  this  section.  The  words  "  estate  or  interest  in 
reversion,  remainder,  or  expectancy  "  do  not  include  the  case  of  an 
ecclesiastical  incumbent,  who  comes  into  the  living  by  succession 
only.  In  Com.  Dig.  tit.  "  Ecclesiastical  Persons  "  (C.  9),  it  is  laid 
down,  that  "  The  parson  is  seised  in  right  of  his  church,  and 
the  freehold  of  the  church,  churchyard,  and  glebe  belong  to 
him :  Co.  Litt.  800  b.  .  .  .  So,  for  the  benefit  of  his  church  or 
successor,  he  shall  be  reputed  to  have  the  inheritance  qwdam 
modo;  and  therefore  he  may  have  waste,  and  declare  ad  exharedita- 
tionem  eccleaia :  Co.  Litt.  841  a.  .  .  .  So,  he  *shall  have  a  writ  [  *464  ] 
of  mesne,  or  a  contra  formam  feofamenti :  Go.  Litt.  841  b."      In 
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Ktldbbbsx  pleading,  the  parson  is  said  to  be  ''  seised  in  his  demesne  as  of 
Ajibbosx.  fee : "  2  Ghitt;  on  Pleading,  p.  406,  referring  to  the  forms  given  in 
Winche's  Entries,  1161.  Now,  unless  this  case  falls  within  the 
scope  of  the  87th  section,  the  plaintiffs  have  no  right  of  action 
against  this  incumbent.  It  is  a  general  rule,  that  an  incumbent 
has  no  power  to  charge  the  living,  without  the  permission  of  the 
patron  and  ordinary.  The  87th  section,  taken  in  connection  with 
the  8th,  12th,  18th,  14th,  and  18th  sections,  shows  that  the  estate 
of  an  incumbent  in  possession  of  the  living  is  not  such  an  estate 
as  that  contemplated  by  this  statute.  The  word  "  inheritance  "  is 
to  be  understood  as  having  reference  to  a  particular  estate  of  such 
a  nature  that  some  third  party  has  the  residue. 

(Mabtin,  B.  :  The  64th  section  is  against  the  defendant's  con- 
struction. 

Parks,  B. :  The  18th  section  contains  the  word  ''successors;" 
what  meaning  do  you  attribute  to  that  term  ?) 

It  is  merely  used  in  its  popular  sense. 

(Aldbbson,  B.  :  The  19th  section  clearly  contemplates  the  purchase 
of  the  land  tax  by  the  clergy.) 

The  defendant  does  not  deny  the  power  of  an  incumbent  to 
purchase  the  land  tax,  but  it  is  submitted  that  he  cannot  redeem 
the  tax  and  charge  the  payment  of  the  money  on  the  living  as  a 
debt  due  on  the  land.  He  has  no  power  to  charge  the  benefice 
with  the  debt,  payable  with  interest.  If  the  defendant  is  liable, 
and  unable  to  pay  the  amount  out  of  his  own  property,  it  would 
become  necessary  that  the  living  should  be  sold  to  p^  the  principal. 

(Aldbbson,  B.  :  The  successor  is  under  no  hardship  whatever ; 
for  if  this  land  tax  had  not  been  redeemed,  he  would  still  have  had 
to  pay  it.  He  now  has  to  pay  the  same  amount  by  way  of  annuity. 
There  is  no  other  difference.) 

A  bill  might  be  filed  in  the  Court  of  Chancery  for  the  sale  of  the 
living. 

(Mabtin,  B.  :  It  must  be  assumed,  that  the  Court  of  Chancery 
would  do  what  is  equitable  between  the  parties.) 
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In  Cousins  *v.  Hairis  (i),  it  was  held,  that,  under  the  42  Geo.  III.    Kildebbek 
c.  116,  which,  as  the  Court  of  Queen's  Bench  said,  is  a  "  statute     ambbose. 
in  pari  materia  with,   and,   in   a  degree,  in  furtherance  of  stat.       [  *465  ] 
38  Geo.  III.  c.  60,"  a  remainderman  in  possession  can  compel  the 
representatives  of  the  tenant  of  a  previous  particular  estate,  who 
has  redeemed  the  land  tax,  to  receive  the  consideration  money  for 
such  redemption  with  all  arrears  of  interest,  so  as  to  free  the  land 
from  the  charge  and  payment  of   the  interest  to  which  it  was 
subject,  for  the  benefit  of   such  tenant,  under  the  123rd  section. 
The  reasons  for  the  decision  in  that  case,  given  in  the  judgment 
of  the  Court,   support   the  defendant's  construction  of  the  88 
Geo.  III.  c.  60. 

(Alderson,  B.  :  That  case  does  not  go  to  the  extent,  that  a  sale 
of  the  estate  would  be  compelled,  but  only  that  it  would  be 
allowed.) 

The  former  incumbent  must  be  taken  to  have  made  the  living  a 

present  of  the  land  tax.     Lastly,  the  5th  section  of  the  39  Geo.  III. 

c.  6,  does  not  alter  the  case.     *     *     This  section  merely  empowers       [  ^^6  ] 

the  patron  to  contract  for  the  redemption  of  the  land  tax,  but  no 

power  is  given  to  contract  for  the  charge  created  in  lieu  of  the 

land  tax. 

(Parke,  B.  :  The  former  Act  says,  that  the  land  tax  shall  cease 
to  exist  upon  its  redemption;  the  section,  in  using  the  terms 
''  assignment  of  such  land  tax,"  is  to  be  taken  as  referring  to  the 
assignment  of  the  charge.  The  difficulty  arises  from  the  inaccurate 
use  of  the  terms. 

Pollock,  C.  B.  :  It  means  the  assignment  of  an  annual  sum 
equal  in  amount  to  the  land  tax.) 

Thrupp  (Bramwell  with  him)  contra : 

It  is  clear  that  the  87th  section  of  the  88  Geo.  III.  c.  60,  is 
applicable  to  the  case  of  an  ecclesiastical  incumbent  in  possession 
redeeming  the  tax  out  of  his  own  estate.  And,  if  the  language  of 
that  section  were  not  sufficiently  comprehensive  to  include  the  case 
of  a  succeeding  incumbent,  all  doubt  upon  the  subject  is  removed 
by  the  6th  section  of  the  89  Geo.  III.  c.  6.  That  section  contem- 
plates some  cases  in  which  the  incumbent  had  redeemed  the  tax 

(1)  76  E.  E.  396  (12  Q.  B.  726). 
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KiLDSBBSB    out  of  his  own  estate,  and  others  in  which  he  had  not  done  so. 
AMBROSE.     The  plaintiffs  are  satisfied  to  rest  tlieir  claim  upon  these  sections. 
It  is  to  be  observed,  that  there  are  numerous  provisions  in  the 
statutes,  both  prior  and  subsequent  to  the  42  Geo.  III.  c.  116, 
respecting  assignments  of  such  contracts  to  parties  next  in  occupa- 
tion, in  cases  where  the  land  is  not  exonerated  from  the  land  tax ; 
but  there  are  no  such  provisions  in  cases  where  the  land  is  exone- 
rated.    This  is  important.     The  18th  section  of  the  38  Geo.  III. 
c.  60,  is  the  first  enactment  which  contained  such  a  provision  ;  and 
the  concluding  part  of  that  clause  shows  that  it  only  applies  in 
cases  where  the  land  was  not  exonerated.     The  following  statute 
L  *^^7  ]      contain   similar  provisions :    *89   Geo.  III.   c.  6,   ss.   6  and  21 ; 
89  &  40  Geo.  III.  c.  80,  s.  5 ;  41  Geo.  III.  c.  28,  s.  7 ;  and  42 
Geo.  III.  c.  116,  6.  91.      So  that  no  enactment  is  to  be  found  in 
any  statute  providing  for  the  purchase  of  the  charge  created  in  lieu 
of  land  tax.      The  reason  for  this  omission  is  given  in  Cousins  v. 
Ha^i-is  (1).     Moreover,  the  incumbent  is  a  person  having  •'  such  a 
benefit  of  preference  "  as  is  mentioned  in  the  clauses  preceding 
the  87th  section  of  the  88  Geo.  III.  c.  60 ;  and  he  is  not  entitled  to 
"  an  estate  of  inheritance,"  for  the  fee  of  a  rectory  is  "  in  abey- 
ance :"  Go.  Litt.  ss.  645,  646.      And,  according  to  the  language  of 
pleading,  ''  he  is  seised  in  his  demesne  as  of  freehold."    The  words 
''  estate  of  inheritance  "  must  be  construed  with  reference  to  the 
particular  clause  in  which  they  are  found :  per  Lord  Eldon,  L.  C, 
in  Ware  v.  Polhill{^),     The  words  here  mean  an  estate  in  fee 
simple.     Several  authorities  might  be  cited  to  show  that  an  assign- 
ment of  the  land  tax  does  not  sink  into  the  real  estate,  but  continues 
part  of  the  personal  estate,  unless  there  be  an  express  declaration 
to  the  contrary :    Trevor  v.  Trevcyr  i}^)  and  Blundell  v.  Stanley  (4)  ; 
BO  that  this  incumbent  cannot,  in  the  absence  of  such  a  declara- 
tion, be  taken  to  have  presented  the  living  with  the  tax.      The 
defendants  are  not  subject  to  any  hardship  by  the  present  mode  of 
proceeding ;   for,  if  the  tax  had  not  been  redeemed,  they  would 
have  had  to  pay  an  equal  annual  sum  to  Government.      They 
have  now  to  pay  the  same  amount  to  the  representatives  of  the 
incumbent  who  redeemed  the  tax.      They  stand  in  the  same  situa- 
tion  as   the  owners  of  any   other  lands  not  ecclesiastical  ^hich 
have  been  exonerated. '    Cousins  v.  Harris  (i)  meiely  decides  that 
any  succeeding  incumbent  may  purchase  the  plaintiff*s  interest, 

(1)  76  B.  B.  396  (12  Q.  B.  726).  (3)  2  My.  &  K.  675. 

(2)  S  B.  B.  H4  (11  Yes.  276).  (4)  84  B.  B.  365  (3 De  G.  &  Sm.  433} 
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and  transmit  it  to  his  family.  The  plaintiff's  claim  is  in  effect  an  Kildkrbee 
assignable  mortgage  debt.  The  action  is  not  ^brought  for  the  Ambrose. 
recovery  of  the  principal,  but  only  of  the  interest  due  upon  it.  [  '468  ] 
The  45  Geo.  III.  c.  77,  s.  1,  and  the  58  Geo.  III.  c.  128,  s.  9,  also 
dispose  of  the  argument  based  upon  the  hardship  of  the  proceed- 
ing. If,  then,  the  incumbent  for  the  time  being  had  the  right  to 
charge  the  lands  for  the  benefit  of  his  executors,  administrators, 
and  assigns,  it  follows  that  succeeding  incumbents  become  liable  to 
pay  the  amount  accruing  due  from  the  time  when  he  came  into 
possession.  The  plaintiffs  have  a  benefit  given  them  by  statute, 
and  such  a  priority  of  contract  as  is  sufficient  to  support  an  action 
for  the  recovery  of  the  arrears :  Hopkins  v.  Mayor  of  Swansea  (1). 
And  further,  the  24th  section  of  the  89  Geo.  III.  c.  6,  in  sub- 
stance enacts,  that,  where  the  representatives  of  redemptioners  are 
entitled  to  receive  the  amount  of  the  land  tax  redeemed  as  an 
annuity,  they  shall  have  the  same  remedies  as  landlords,  and  so 
shall  reversioners  (not  declaring  their  option  to  be  considered  as 
purchasers),  till  their  estates  vest  in  possession.  The  plaintiffs 
have  adopted  the  milder  remedy,  and  therefore  the  technical  objec- 
tion raised  by  the  defendant  to  their  rightful  claim  ought  to  meet 
with  the  less  favour  with  the  Court. 

WiUes  replied. 

Cur.  adv.  vvlt. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  : 

The  question  raised  by  this  demurrer  is,  whether  the  plaintiffs, 
the  personal  representatives  of  Dr.  Eilderbee,  who  in  1798  re- 
deemed the  land  tax  charged  on  the  rectory  of  Trimley,  in  the 
county  of  Suffolk,  have  a  right  as  against  the  defendant,  the 
successor  to  that  benefice,  to  recover  the  amount  due  as  interest  on 
the  amount  of  8  per  cent.  Consols  transferred  by  Dr.  Eilderbee  to 
the  *  Commissioners  of  the  National  Debt  for  that  purpose ;  and  [  *469  ] 
we  are  of  opinion  that  they  have. 

The  record  states  that  Dr.  Eilderbee  did  not,  in  his  contract  with 
the  Commissioners  for  the  Redemption  of  the  National  Debt,  declare 
his  option  to  be  considered  as  a  purchaser  of  the  land  tax.  He 
redeemed  it  out  of  his  own  estate ;  and  by  the  provisions  of  the 
38  Geo.  III.  c.  60,  s.  87,  had  that  option,  but  did  not  exercise  it. 
(1)  51  E.  B.  761  (4  M.  &  W.  621 ;  8  M.  &  W.  901,  in  error). 
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KiLDEBBEE  Bj  that  clause,  it  is  provided  that  such  persons  who  shall  not,  at 
Ambrose,  t^©  t™©  of  entering  into  such  contract,  so  declare  their  option, 
whereby  (as  the  section  expresses  it)  the  premises  whereon  such 
land  tax  shall  have  been  charged  will,  by  virtue  of  this  Act,  be 
exonerated  therefrom,  such  premises  shall  (obviously  in  lieu  of  the 
former  land  tax)  be  and  become  chargeable  for  the  benefit  of  the 
persons  so  redeeming  the  land  tax  and  so  exonerating  the  premises, 
their  executors,  administrators,  or  assigns,  with  the  amount  of  the 
8  per  cent.  Consols  transferred,  and  with  the  payment  of  such  yearly 
sum,  by  way  of  interest  thereon,  as  shall  be  equal  to  the  amount  of 
the  land  tax  redeemed. 

Now,  the  defendant  contends,  that  this  provision  does  not  extend 
to  persons  who,  like  him,  do  not  come  in  by  way  of  remainder, 
reversion,  or  expectancy,  but  by  succession  only.  We  think,  how- 
ever, that  the  words  which  follow,  **  or  persons  having  any  future 
interest  as  aforesaid,  who  shall  afterwards,  in  order  of  succession, 
come  into  actual  possession,"  are  quite  sufficient  to  include  his 
case ;  and  that  when  the  proviso  declares,  that  such  persons  shall 
not  be  charged  with  the  payment  of  this  interest,  save  only  from 
the  time  they  come  into  possession,  it  does  virtually  enact,  that 
they  shall  pay  it  from  that  time  to  the  representatives  of  the  person 
who  has  so  redeemed  the  land  tax  on  the  rectory. 

And  this  construction  of  the  87th  section,  and  its  application  to 
those  who,  like  the  present  defendant,  take  thus  by  succession,  is, 
[  •470  ]       we  think,  strongly  confirmed  by  the  18th  *section  of  88  Geo.  III. 
c.  60,  as  explained  and  amended  by  89  Geo.  III.  c.  6,  s.  6. 

By  the  18th  section  of  88  Geo.  III.  c.  60,  which  in  terms  extends 
to  those  who  take  interests  in  succession,  remainder,  reversion,  or 
expectancy,  or  as  substitute  heirs  of  entail,  where  purchasers  (third 
persons  not  having  interest  in  the  premises  charged)  shall  have 
contracted  for  the  purchase  of  the  land  tax,  these  persons  before 
enumerated  are  authorised  to  demand  from  the  original  contractors 
an  assignment  of  their  contracts ;  and  then  it  proceeds  (but  appa- 
rently from  some  inadvertency  omitting  persons  in  succession) 
to  enact,  that  those  in  remainder,  reversion,  and  expectancy  shall 
be  empowered  to  demand  an  assignment  from  the  proprietors  of 
the  land  tax  after  the  contract  executed  to  them.  This  inadver- 
tency or  intentional  omission  of  persons  taking  by  succession  is 
remedied  by  the  89  Geo.  III.  c.  6,  s.  5 ;  and  this  latter  right  and 
privilege  is  extended  to  incumbents,  &c.,  of  livings,  who  shall  have 
redeemed  the  land  tax  out  of  their  own  estate,  and  not  exonerated 
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the  living  therefrom.  Now,  this  clearly  refers  to  the  former  part  of  Kildbbbkb 
the  87th  section  of  the  88  Geo.  III.  c.  60,  where  the  incumbent  ambbose. 
redeeming  declares  his  option  to  be  treated  as  a  purchaser  of  land 
tax,  for  then  only  is  the  living  not  exonerated  from  the  land  tax ; 
and  in  that  part  of  the  section  the  power  to  have  the  assignment  is 
confined  to  those  having  the  estate  in  reversion,  remainder,  or 
expectancy;  and  this,  therefore,  required  the  assistance  of  other 
words  to  extend  its  provisions  to  persons  taking  by  succession. 
Those  words  are,  in  fact,  added  by  the  89  Geo.  III.  c.  6,  s.  5.  But 
we  think  this  almost  amounts  to  a  legislative  exposition  that  the 
more  extensive  words  ''  or  persons  having  any  interest  therein  who 
shall  afterwards,  in  order  of  succession,  come  into  actual  possession,'* 
had  already  provided  for  the  present  case,  and  rendered  it  unneces- 
sary to  add  it  to  the  case  provided  for  by  89  Geo.  III.  c.  6,  s.  5. 

We  therefore  think,  that,  according  to  the  true  construction  of  [  471  ] 
the  88  Geo.  III.  c.  60,  s.  87,  Dr.  Kilderbee's  representatives  have  a 
right  to  recover  in  this  case.  This  living,  we  think,  is  now,  in  the 
bands  of  the  defendant,  chargeable  with  the  amount  of  8  per  cent. 
Consols,  transferred  in  exoneration  of  the  land  tax,  and  with  the 
interest  thereon. 

Whether  the  Court  of  Chancery  have  the  power  of  enforcing  the 
charge  as  to  the  principal  stock  was  suggested  as  a  difficulty.  It  is 
not  necessary  to  determine  that ;  but,  as  the  19th  section  keeps  up 
all  the  disabilities  on  ecclesiastical  persons  transferring  any  portion 
of  their  estates  provided  by  the  disabling  statutes,  we  think  it 
probable  that  the  Court  of  Chancery  would  not  so  interfere,  and 
that  they  would  hold  that  the  mention  of  this  amount  of  8  per 
Cents,  is  only  to  show  on  what  terms  the  successor  may,  if  he  so 
pleases,  redeem  the  annuity  or  interest ;  and  that  all  that  he  can 
be  compelled  to  pay  is  the  interest,  equal  in  amount  to  the  land  tax 
formerly  charged  on  the  living.  This  is  in  conformity  to  the  whole 
scheme  pervading  the  Act  for  the  redemption  of  the  land  tax,  and 
does  complete  justice  to  both  parties.  Whatever  question  might 
have  arisen  on  the  87th  section  in  the  first  statute  is  entirely 
removed  by  the  passing  of  the  second  statute  of  89  Geo.  III. 
c.  6,  s.  5. 

If  the  defendant  is  liable,  as  we  think  he  is,  to  this  payment  of 
interest,  Mr.  Willes  seems  to  have  conceded  that  the  plaintiffs  are 
entitled  to  the  judgment. 

The  judgment  must  therefore  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 
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1864.  DRAYSON  AND  Another  v.  ANDREWS. 

^^^-  (10  Ex.  472—473 ;  8.  C.  24  L.  J.  Ex.  22 ;  18  Jur.  1037.) 

[Practice  ;  specific  statement  of  grounds  in  rule  nt«t  for  new  trial :  see  P/eiffer 
T.  Midland  Rail.  Co.  (1886)  18  a  B-  D.  S43,  3d  W.  B.  335.] 


1864.  ROGERS  V.  HUNT. 

Aov.  25. 
(10  Ex.  474—476 ;  S.  C.  24  L.  J.  Ex.  23 ;  18  Jur.  108.) 

[Expenses  of  noting  bill  not  liquidated  damages :  see  now  45  &  46  Yict.  c.  61 , 
8.  67.] 

1864.  TEMPANY  (A  Pauper)  v.  RIGBY  and  Othbes. 

^!I!l!"*  (10  Ex.  476-477  ;  S.  C.  24  L.  J.  Ex.  32.) 

[Obsolete  practice.] 


1864.  MARTIN  V.  HEMMING. 

^^'  ^^'  (10  Ex.  478—488  ;  S.  C.  24  L.  J.  Ex.  3.) 

[Time  for  interrogating  under  Ck)mmon  Law  Procedure  Act,  1854.] 


1864.       MINES  ROYAL  SOCIEllES  v.  SIR  W.  MAGNAY,  Bakt. 

Aov^.  ^j^  j,^  489—496;  S.  0.  2  C.  L.  E.  171 ;  24  L.  J.  Ex.  7  ;  18  Jur.  1028.) 

[Practice.    Equitable  plea  under  s.  83  (repealed)  of  Common  Law  Procedure 
Act,  1854.]     . 

1864.  ELLIOTT  V.  BISHOP. 

(10  Ex.  496—522  ;  S.  C.  3  0.  L.  R.  272 ;  24  L.  J.  Ex.  33 ;  1  Jur.  N.  S.  46.) 

[Reserved  for  a  future  volume  ;  to  be  consolidated  with  BUhop  v.  EUivtt^  1 1 
Ex.  113,  Ex.  Ch.] 


1854.       The    north  BRITISH    INSURANCE    COMPANY    v. 
''—''  LLOYD  (I). 

C  ^23  ]         (10  Ex.  523—535 ;  S.  C.  24  L.  J.  Ex.  14 ;  1  Jur.  N.  S.  45  ;  3  C.  L.  R.  2&4  ;  24 

L.  T.  0.  S.  157.) 

The  rule  which  prevails  in  assurances  upon  ships  and  lives,  that  all 
material  circumstances  known  to  the  assured  must  be  disclosed,  though 
there  be  no  fraud  in  the  concealment,  does  not  extend  to  the  case  of 
guarantees.  In  the  latter  case,  the  concealment,  to  vitiate  the  guarantee, 
must  be  fraudulent. 

A.  obtained  a  loan  of  10,000/.  from  the  plaintiffs,  an  Insurance  Company. 

(1)  Cited,  Phillips  v.  FwxtU  (1872)      293,  27  L.  T.  231;  Machreih  v.  Jl  a/ms. 
L.  R.  7  Q.  B.  666,  673,  41  L.  J.  a  B.      /ey  (1884)  51  L.  T.  19. 
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on  the  deposit  of  certain  railway  shares,  with  a  stipulation,  that,  if  the  North 
market  value  of  the  shares  fell  below  a  certain  amount,  A.  should  either  British  Ik- 
furnish  fresh  shares  or  pay  their  value,  so  as  to  leave  a  given  surplus.  su^^J'CB  Co. 
When  the  time  for  repayment  of  the  loan  arrived,  the  shares  having  fallen  Lloyd. 
in  value,  the  time  was  extended  to  a  further  period  on  the  deposit  of 
additional  shares  and  the  acceptance  of  A.'s  brother  (B.)  to  the  amount  of 
2,000/.  Before  the  loan  became  due  in  pursuance  of  the  terms  of  this  second 
arrangement,  B.  applied  to  the  plaintiffs  to  be  released  from  his  acceptance, 
upon  procuring  the  guarantee  of  the  defendant  and  three  others  for  500/. 
each.  The  plaintiffs  assented  to  this  arrangement.  A.  then  informed  the 
defendant  of  the  loan  and  of  its  terms,  and  told  him,  that,  unless  he  could 
procure  security,  his  shares  would  be  sold  at  a  great  loss ;  but  the  arrange- 
ment as  to  the  withdrawal  of  B.*s  acceptance  was  not  communicated  to  the 
defendant,  and  he  was  wholly  ignorant  of  it.  The  defendant  executed  a 
guarantee,  which  did  not  refer  to  B.*s  acceptance  for  2,000/.,  but  recited  the 
consideration  for  the  guarantee  to  be  the  original  loan,  and  of  the  plaintiffs* 
agreeing  not  to  require  any  further  security  in  the  event  of  the  depreciation 
of  the  shares  as  provided  for  by  the  original  agreement.  In  an  action  on 
this  guarantee :  Held,  that  the  noncommunication  of  the  private  arrange- 
ment between  the  plaintiffs  and  A.  and  his  brother  did  not  amoimt  to 
constructive  fraud,  and  afforded  no  defence  to  the  action. 

The  declaration  alleged  that  the  plaintiffs  lent  to  Sir  Thomas 
Brancker,  deceased,  the  sum  of  10,000^.,  upon  the  security  of 
certain  shares  in  public  Companies,  on  the  terms,  that  if  during 
the  continuance  of  the  loan  the  market  value  of  the  said  shares 
or  any  of  them,  according  to  the  lowest  price  quoted  in  the  list 
published  under  the  authority  of  the  Liverpool  Stock  Exchange, 
should  not  be  201.  per  cent,  above  the  money  owing  on  the  said 
security,  the  said  Sir  T.  Brancker  would,  within  three  days  upon 
being  required,  either  furnish  additional  securities,  to  the  satisfac- 
tion of  the  plaintiffs,  or,  at  the  option  of  the  plaintiffs,  repay  so 
much  of  the  principal  money  owing  as  should  always  maintain  the 
value  of  the  said  securities  at  201.  per  cent,  above  the  money 
owing ;  and  that,  if  the  said  Sir  T.  Brancker  should  make  default 
in  payment  of  all  monies  and  interest  due  on  the  26th  of  April, 
1848,  or  if  in  the  meantime  he  should  commit  any  breach,  or  fail 
in  performance  of  any  of  the  terms  of  the  said  agreement,  the 
plaintiffs  should  be  at  liberty  to  sell  the  said  shares,  and  repay 
themselves  the  principal  and  interest  due.  The  declaration  then 
averred,  that  the  defendant  and  certain  "^other  persons  afterwards  [  *o2i  ] 
made  and  submitted  the  following  agreement  and  undertaking  with 
the  plaintiffs  in  reference  to  the  said  advance  (that  is  to  say) :  "  In 
consideration  of  an  advance  of  10,OOOZ.  made  by  the  said  North 
British  Insurance  Company  to  Sir  T.  Brancker,  upon  the  securities 
of  certain  shares  specified  in  an  agreement  between  the  said  parties, 
bearing  date  the  8th  of  November,  1847,  and  of  the  said  Company 
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NoBTH  agreeing  not  to  require  any  further  security,  in  consequence  of  the 
suBAKcs  Co.  depreciation  of  the  said  shares,  as  provided  in  the  said  agreement, 
we  the  undersigned  do  hereby  undertake  and  agree  to  guarantee 
the  said  North  British  Insurance  Company  from  any  loss  or 
damage  which  they  may  sustain,  in  case,  upon  a  sale  of  the  said 
shares,  the  net  proceeds  thereof  shall  prove  insufficient  for  the 
payment  of  the  said  loan  of  10,0002.,  with  interest  thereon ;  pro- 
vided, that  our  liability  upon  this  guarantee  shall  not  exceed  the 
amount  placed  opposite  to  our  respective  signatures ;  and  also,  that 
any  loss  which  may  be  sustained  shall  be  paid  by  us  only  in  rateable 
proportion  to  the  amount  guaranteed  by  each  party ;  and  we  further 
agree,  that  the  right  of  the  North  British  Insurance  Company  to 
recover  upon  this  guarantee  shall  not  be  prejudiced  by  their  for- 
bearing to  sell  the  said  shares  until  such  time  as  they  may  think 
fit  after  the  26th  of  April  next,  when  they  may  be  sold  under  the 
said  agreement."  Signed  by  John  B.  Lloyd,  the  defendant,  and 
three  other  persons,  in  the  sum  of  500Z.  each.  The  declaration 
then  alleged,  that  the  plaintiffs  did  agree  not  to  require,  and  did 
not  require,  any  further  security  in  consequence  of  the  depreciation 
of  the  said  shares,  although  they  were  greatly  depreciated,  and  their 
market  value  was  not  20/.  per  cent,  above  the  money  owing,  and 
that  although  Sir  T.  Brancker  did  not  repay  any  part  thereof,  and 
the  plaintiffs  sold  part  of  the  said  shares  and  retained  the  rest ;  the 
monies  so  received  by  them,  and  the  value  of  the  shares  so  retained 

[  *o'2o  ] .  by  them,  were  far  short  of  the  said  loan ;  and  thereupon  it  •was 
agreed  between  all  the  parties  to  the  transaction  aforesaid,  that  the 
plaintiffs,  instead  of  selling  the  said  shares  so  retained  by  them  as 
aforesaid,  should  themselves  take  to  and  have  the  said  shares  as 
their  own  at  the  then  highest  market  price  thereof,  to  wit,  at  the 
sum  of  5,0222.  3«.  9d.  The  declaration  then  further  alleged,  that 
there  still  remained  due  to  the  plaintiffs  in  respect  of  the  said 
advance,  and  within  the  meaning  of  the  said  undertaking  and 
guarantee  of  tiie  defendant,  a  sum  far  exceeding  the  sum  of  2,0002. 
guaranteed  by  the  said  undertaking,  to  wit,  the  sum  of  5,4902. 1«.  lOd.; 
and  averred,  that  the  defendant,  although  requested,  had  not  paid 
his  proportion  or  sum  of  5002. 

The  defendant  pleaded,  first,  a  denial  of  any  such  agreement 
between  the  plaintiffs  and  Sir  T.  Brancker  as  the  agreement 
mentioned  and  referred  to  in  the  agreement  and  undertaking 
subscribed  by  the  defendant ;  and,  thirdly,  that  he  was  induced  to 
make  and  subscribe  the  said  agreement  by  the  fraud,  covin,  and 
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misrepresentation  of  the  plaintiffs  and  of  others  in  collusion  with       North 

British  Iit* 
them.     The  plaintiffs  took  issue  on  these  pleas.  bu&anoe  Co. 

At  the  trial,  before  Crowder,  J.,  at  the  last  Liverpool  Assizes,  it       lloyd 
appeared  that,  in  the  year  1846,  Sir  Thomas  Brancker  had  obtained 
from  the  plaintiffs  a  loan  of  10,0002.  for  twelve  months,  upon  the 
deposit  of  certain  railway  shares,  and  subject  to  the  condition  that 
if  the  shares  should  fall  20/.  per  cent,  below  the  then  market  value, 
Sir  T.  Brancker  should  either  furnish  new  shares  or  pay  their 
value,  so  as  to  leave  a  surplus  of  20Z.  per  cent.    At  the  end  of  the 
year,  the  value  of  the  shares  having  fallen  considerably,  an  agree- 
ment was  come  to,  by  which  the  loan  was  renewed  for  the  further 
period  of  six  months,  upon  an  additional  deposit  of  shares  being 
made,  and  a  further  deposit  with  the  plaintiffs  of  a  bill  of  exchange 
for  2,0002.  for  six  months,  drawn  by  Sir  T.  Brancker,  upon,  and 
accepted  by,   his  brother  James  Brancker.      In  January,  1848, 
James  *Brancker  wrote  to  the  plaintiffs'  manager,  proposing  that       [  *^26  ] 
a  guarantee,  to  be  given  by  the  defendant  and  three  other  persons 
in  the  amount  of  5002.  each,  should  be  taken  by  the  plaintiffs  in 
substitution  of  his  acceptance  for  2,0002.    Sir  T.  Brancker  applied  to 
the  defendant  to  execute  the  guarantee,  stating  that  the  shares  which 
be  had  deposited  with  the  plaintiffs  would  be  sold  at  a  great  sacrifice 
unless  he  could  obtain  such  additional  security.     The  defendant 
accordingly  executed  the  guarantee  stated  in  the  declaration.    This 
guarantee  had  been  prepared   by  the  plaintiffs'  solicitor,  from  a 
draft  made  by  James  Brancker;  but  neither  the  fact  of  the  existence 
of  James  Brancker's  acceptance  nor   the  withdrawal  of  it  were 
communicated  to  the  defendant,  nor  had  he  any  knowledge  thereof. 
The  defendant,  who  appeared  as  a  witness,  stated  that  if  he  had 
known  the  facts  which  had  not  been  communicated,  he  would  not 
have  executed  the  guarantee;  but  he  admitted,  on  cross-examination, 
that  he  relied  on  the  solvency  of  Sir  T.  Brancker.    Under  these 
circumstances,  it  was  submitted,  on  the  part  of  the  defendant,  that 
the  non-communication  to  the  defendant  of  the  facts  with  regard  to 
the  acceptance  of  James  Brancker  and  its  withdrawal  amounted  to 
constructive  fraud,  and  supported  the  third  plea.     The  learned 
Judge  offered  to  reserve  the  point,  but  left  the  question  to  the  jury 
i^  say  whether  the  fact  of  the  debtor's  brother  having  been  a  surety 
for  him  to  the  plaintiffs,  and  of  his  having  withdrawn  his  suretyship, 
WAS  a  material  matter,  and  ought  to  have  been  disclosed  to  the 
defendant.    The  jury  found  that  it  was  not  material,  and  a  verdict 
-was  entered  for  the  plaintiffs  for  the  amount  claimed. 
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Knowles  (MelliBh  with  him)  now  moved  for  a  rule  nth  for  a 
new  trial,  on  the  ground  of  misdirection : 

The  defendant  was  entitled  to  know  the  true  state  of  all  the 
circumstances  connected  with  the  transaction  at  the  time  he 
became  surety  by  executing  the  guarantee  in  question.  *He  ought 
to  have  been  informed  of  the  fact  that  the  security  given  by  him 
was  taken  by  the  plaintiffs  in  substitution  of  the  acceptance 
of  James  Brancker,  and  not  solely  on  the  terms  stated  in  the 
guarantee  itself.  By  the  non-communication  or  concealment  of 
this  most  material  circumstance,  the  position  of  the  defendant  was 
altered.  If  he  had  known  all  the  circumstances,  he  would  have 
had  an  opportunity  of  making  further  inquiries,  which  might  have 
led  to  his  refusing  to  become  surety.  It  is  a  general  rule  of  law, 
that  a  party  about  to  become  surety  is  entitled  to  know  every 
circumstance  connected  with  his  principal's  position. 

(Parke,  B.  :  That  rule,  no  doubt,  is  applicable  to  contracts  of 
assurance ;  but  what  authority  is  there  for  saying  that  it  is  extended 
to  cases  of  suretyship  ?) 

In  Pidcock  v.  Bishop  (1),  Abbott,  Ch.  J.,  said:  "I  am  of  opinion 
that  a  party  giving  a  guarantee  ought  to  be  informed  of  any  private 
bargain  made  between  the  vendor  and  vendee  of  goods,  which  may 
have  the  effect  of  varying  the  degree  of  his  responsibility."  Here 
the  true  ground  upon  which  the  guarantee  was  required  from  the 
defendant  was  not  communicated  to  him. 

(Pollock,  C.  B.  :  In  the  case  relied  upon,  a  gross  fraud  was 
practised  upon  the  party  from  whom  the  security  was  obtained ; 
for  the  private  bargain  between  the  vendor  and  vendee  was,  that 
the  vendee  should  pay  more  than  the  market  price  of  the  goods, 
and  that  such  excess  should  go  to  wipe  off  an  old  debt  due  from  ihe 
vendee  to  the  vendor. 

Alderson,  B.  :  The  surety  there  was  given  to  understand  that 
the  parties  were  trading  together,  implying,  as  a  matter  of  coarse, 
that  they  were  trading  on  the  usual  terms.) 

Here  the  private  bargain  between  the  plaintiffs  and  the  debtor  was, 
that  the  security  of  a  third  party  should  be  given  up. 

(Parke,  B.  :  If  a  fact  ought  to  be  mentioned  by  the  creditor  to 
the  surety,  the  omission  to  communicate  it  may  amount  to  a  fraad.) 
(1)  27  B.  E.  430  (3  B.  &  G.  605). 
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In  Railton  v.  *Mathews{\\  it  yras  laid  down,  that  the  mere  non-       Nobth 
communication  of  circumstances  affecting  the  situation   of    the  suil^cb/co. 
parties,  material  for  the  surety  to  be  acquainted  with,  and  within       j  /• 
the  knowledge  of  the  person  obtaining  a  surety  bond,  is  undue       r  •-28  i 
concealment,  though  not  wilful  or  intentional,  or  with  a  view  to 
any  advantage  to  himself. 

(Parke,  B.:  Hamilton  y.  Wat8on(^)  lays  down  a  contrary  doctrine. 
There,  Lord  Campbell,  Gli.  J.,  said :  ''  Your  Lordships  must  par- 
ticularly notice  what  the  nature  of  the  contract  is.    It  is  suretyship 
upon  a  cash  account.     Now,  the  question  is,  what,  upon  entering 
into  such  a  contract,  ought  to  be  disclosed?    And  I  venture  to  say, 
that,  if  your  Lordships  were  to  adopt  the  principles  laid  down  and 
contended  for  by  the  appellant's  counsel  here,  that  you  would 
entirely  knock  up  those  transactions  in  Scotland  of  giving  security 
upon  a  cash  account,  because  no  bankers  would  rest  satisfied  that 
they  had  a  security  for  the  advance  they  made,  if,  as  it  is  contended, 
it  is  essentially  necessary  that  everything  should  be  disclosed  by 
the  creditor  that  is  material  for  the  surety  to  know.    If  such  was 
the  rule,  it  would  be  indispensably  necessary  for  the  bankers  to 
whom  the  security  is  to  be  given  to  state  how  the  account  has  been 
kept ;  whether  the  debtor  was  in  the  habit  of  overdrawing;  whether 
he  was  punctual  in  his  dealings ;  whether  he  performed  his  promises 
in  an  honourable  manner:    for  all  these  things  are  extremely 
material  for  the  surety  to  know.    But  unless  questions  be  particu- 
larly put  by  the  surety  to  gain  this  information,  I  hold  that  it  is 
quite  unnecessary  for  the  creditor,  to  whom  the  suretyship  is  to  be 
given,  to  make  any  such  disclosure ;  and  I  should  think  that  this 
might  be  considered  as  the  criterion  whether  the  disclosure  ought 
to  be  made  voluntarily,  namely,  whether  there  is  anything  which 
might  not  naturally  be  expected  to  take  place  between  the  parties 
who  are  concerned  in  the  transaction,  *that  is,  whether  there  be  a      [  *529  ] 
contract  between  the  debtor  and  the  creditor,  to  the  effect  that  his 
position  shall  be  different  from  that  which  the  surety  might  naturally 
expect ;  and  if  so,  the  surety  is  to  see  whether  that  is  disclosed  to 
him.     But  if  there  be  nothing  which  might  not  naturally  take  place 
between  these  parties,  then,  if  the  surety  would  guard   against 
particular  perils,  he  must  put  the  question,  and  he  must  gain  the 
information  which  he  requires."     Now,  I  deny  that  it  is  established 
that  the  rule  which  obtains  in  policies  of  assurance  is  applicable  to 
(1)  59  B.  B.  a08  (10  CI.  &  Fin.  934).      (2)  69  B.  B.  58  (12  CI.  &  Fin.  109). 
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NoBTH       cases  of  suretyship.    The  creditor  in  such  case  is  not  bound  to 
BuSuscB  Co.  disclose  every  fact  that  might  influence  the  surety.    The  conceal- 
«*•  menty  to  avoid  the  contract  of  suretyship,  must  amount  to  actual 

fraud.  Here,  for  aught  that  appears,  the  undisclosed  arrangement 
between  the  plaintiffs  and  the  other  parties  may  have  been  a  per- 
fectly fair  one.  If  we  were  to  lay  down,  that  the  rule  contended  for 
is  applicable  to  suretyship,  scarcely  any  guarantee  would  stand. 

Aldbrson,  B.  :  If  a  representation  had  been  made  to  the  defendant 
which  the  plaintiffs  had  at  the  time  known  to  be  false,  and  yet  had 
allowed  it  in  silence,  that  might  have  amounted  to  fraud.  If  mere 
non-communication  had  the  effect  contended  for,  all  guarantees 
taken  by  Government  for  the  good  behaviour  of  their  officers  would 
be  destroyed.  Railton  v.  Mathews  is  one  of  a  class  of  cases  in  which 
the  Judges  are  Judges  both  of  law  and  of  fact.) 

Sviith  V.  The  Bank  of  Scotla7id(\)  shows,  that  in  circumstances  of 
suretyship  bankers  are  bound  to  communicate  to  a  surety  all 
material  facts  within  their  knowledge  relating  to  the  matter  of  the 
suretyship. 

(Aldebson,  B.  :  That  authority  goes  to  this  extent  only,  that  a 
case  may  exist  where  a  bond  of  suretyship  may  be  invalidated  by 
the  mere  non-communication  of  existing  facts,  which,  if  disclosed, 
would  have  materially  varied  the  state  of  facts  disclosed.) 

[  •530  ]  In  *Owen  v.  Homan  (2),  which  was  an  appeal  from  an  order  of  the 
Mastbb  of  the  Bolls,  this  subject  is  discussed.  Lord  Truro,  L.  C, 
in  delivering  his  judgment  there,  said,  '*  I  am  not  aware  that  either 
the  text-books  or  the  decisions  distinctly  define  the  extent  of  the 
obligation  and  responsibility  which  rests  upon  the  creditor  in 
regard  to  the  surety  being  made  acquainted  with  all  the  material 
circumstances  connected  with  the  transactions  to  which  the  surety- 
ship is  to  be  applied.  The  cases  which  are  reported  have  generally 
arisen  out  of  transactions  in  which  there  has  been  personal  com- 
munication between  the  creditor  and  surety ;  and  the  clear  law 
deducible  from  those  decisions  is,  that  the  creditor  must  make  a 
full  and  fair  and  honest  communication  of  every  circumstance 
calculated  to  influence  the  discretion  of  the  surety  in  entering  into 
the  required  obligation.     Lord  Granworth,  while  sitting  as  Lord 

(1)  14  R  B.  67  (1  Dow,  272).  (2)  3  Mac.  &  G.  378;  see  5,   C.  4 

H.  L.  C.  997. 
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CommiBsioner,  well  observed,  that  applications  for  special  injunc-       North 
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tions  are  very  much  governed  by  the  same  principles  which  govern  suranok  Co. 

insurances,  where  the  assured  is  bound  to  give  to  the  underwriter  lloyd 
all  the  information  in  his  power,  to  enable  him  to  estimate  the 
character  of  the  risk  he  is  invited  to  undertake.  I  think  the  same 
principle  is  applicable  to  the  case  of  sureties,  and  that,  when 
communication  does  take  place  between  the  creditor  and  the  surety, 
the  duty  of  the  creditor  cannot  be  better  illustrated  than  by  the 
case  of  the  assured."  His  Lordship,  however,  treats  the  subject 
as  an  unsettled  one ;  for,  in  a  subsequent  part  of  the  same  judg- 
ment, he  says,  ''  The  case  of  Pidcock  v.  Bishop  (1),  was  a  distinct 
decision;  but  there  is  an  obiter  dictum  of  a  different  import  in 
Stone  V.  Compton  (2) ;  in  that  case  the  suretyship  contract  was  held 
void  by  reason  of  an  alleged  misrepresentation  by  the  creditor  to 
the  surety  through  his  agent;  but,  in  the  course  of  the  judgment, 
Lord  Chief  Justice  Tindal  said,  *  that  a  creditor  was  not  responsible 
for  *the  mis-representation  or  non-communication  of  material  [  *»3i  ] 
circumstances  by  the  debtor,  where  there  is  no  communication 
between  the  creditor  and  the  surety.'  " 

(Parke,  B.  :  Owen  v.  Homan  was  carried  up  to  the  House  of 
Lords  (3) ;  but  the  opinion  of  Lord  Chancellor  Truro,  expressed  in 
the  passage  cited,  was  noli  acquiesced  in  by  that  Court.  According 
to  the  position  contended  for,  sureties  could  not  be  changed  without 
making  the  substituted  sureties  acquainted  with  that  fact.  This 
subject  has  been  very  ably  treated  by  an  American  writer  (4),  in 
which  he  states,  that  the  necessity  of  the  disclosure  of  all  material 
circumstances  in  cases  of  insurance  is  founded  upon  mercantile 
usage,  and  not  upon  fraud.) 

The  fact  of  the  existence  of  the  acceptance  of  the  debtor's  brother 
was  a  most  material  fact,  and,  as  such,  ought  to  have  been  com- 
municated to  the  defendant ;  and  the  learned  Judge  should  so  have 
directed  the  jury.  The  defendant,  at  the  time  he  entered  into  the 
suretyship,  trusted  the  debtor  to  the  extent  of  500/. ;  but  if  he  had 
known  the  fact  which  was  not  disclosed,  he  would  not  have  done  so. 

Cur,  adv.  vidt. 
The  judgment  of  the  Court  was  now  delivered  by 

(1)  27  B.  R.  430  (3  B.  &  C.  605).  (3)  91  R  R  516  (4  H.  L.  C.  997). 

(2)  60    E.  R  639  (5  Bing.  N.  C.  (4)  Quvre,  Duer  on  Insurance. 
142). 
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North        Pollock,  G.  B.  : 
British  Ik- 
suRiurcB  Ck>.       The  plaintiffs  in  this  case  had  lent  10,000Z.  to  Sir  T.  Brancker  on 

Llotd.      tbd  26th  of  August,  1846,  payable  in  a  year,  on  the  deposit  of  some 

shares,  with  a  stipulation,  that,  if  the  market  value  of  the  shares 

should  fall  20/.  per  cent,  below  10,000L,  he  should  furnish  new 

shares,  or  pay  their  value,  so  as  leave  a  surplus  of  20/.  per  cent. 

The  shares  having  fallen  in  value  below  that  amount,  the  defendant 

and  three  others,  in  consideration  of  the  plaintiffs  not  requiring  a 

deposit  of  shares  to  secure  the  deficiency,  guaranteed  the  plaintiffs 

[  *532  ]       to  the  amount  of  *the  deficiency,  each  being  liable  for  a  certain 

share — the  defendant  to  the  amount  of  500/. 

The  action  was  foun'ded  on  this  guarantee.  There  was  a  plea  of 
fraud. 

On  the  trial,  before  my  brother  Crowder,  the  evidence  in  support 
of  the  plea  was,  that,  when  the  loan  was  due,  a  new  agreement  was 
made,  to  forbear  to  call  for  the  10,000/.  for  six  months  more,  on 
having  the  additional  security  of  Sir  Thomas  Brancker  s  brother, 
James  Brancker,  for  2,000/.,  which  was  given  to  the  plaintiffs. 
In  January,  1848,  James  Brancker  wrote  to  the  plaintiffs'  manager, 
to  inform  him  they  were  making  arrangements  to  replace  his 
security  by  the  guarantee  on  which  this  action  is  brought ;  men- 
tioned the  terms  of  it  and  the  proposed  names  of  the  sureties ;  and 
the  manager  received  the  proposed  security  as  a  substitute.  The 
defendant  knew  nothing  of  this  arrangement  with  James  Brancker. 
Sir  Thomas  Brancker  called  on  him  and  informed  him  of  the  loan 
to  him  and  its  terms,  and  told  him,  that,  unless  he  could  procure 
security,  the  plaintiffs  would  sell  his  shares ;  and  then  the  defendant 
and  others  gave  the  guarantee  (the  subject  of  this  action)  drawn  by 
the  plaintiffs'  attorney. 

Mr.  Knowles  submitted  tliat  the  plea  of  fraud  was  proved  ;  that, 
in  case  of  a  surety,  all  material  cii'cumstances  known  to  the  creditor 
must  be  disclosed ;  that  the  non-disclosure  of  the  fact  that  Sir 
Thomas  Brancker's  brother  bad  withdrawn  his  guarantee  and 
substituted  the  one  in  question  was  the  undue  concealment  of  a 
material  fact,  and  therefore  a  constructive  fraud.  My  brother 
Crowdeb  was  of  opinion  that  the  non-disclosure  of  material  cir- 
cumstances was  not  constructive  fraud,  but  proposed  to  reserve  the 
point.  But,  in  the  first  instance,  he.  left  the  question  to  the  jury, 
whether  this  circumstance,  that  the  debtor's  brother  had  been  a 
surety  for  him  to  the  plaintiffs  and  withdrawn  his  suretyship,  was 
a  material  matter,  which  ought  to  have  been  disclosed  by  bim. 
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The  defendant  swore  that  *he  would  not  have  given  his  guarantee       North 
had  he  been  informed  of  the  substitution.  bubaxou  Ck>. 

The  jury  found  that  the  substitution  was  not  a  circumstance       llotd. 
material   to  be  disclosed,  and  therefore  the  question  proposed  to      [  *533  ] 
be  reserved  did  not  arise.     But,  notwithstanding  that  finding, 
Mr.  Knowles  still  contended  that  it  was  material,  and  that  in  the 
case  of  sureties  the  non-disclosure  of  such  a  circumstance  was  a 
constructive  fraud. 

We  are  all  of  opinion  that  it  was  not.  It  seems  to  us  an  incorrect 
proposition,  that  the  same  rule  prevails  in  the  case  of  guarantees 
as  in  assurances  upon  ships  or  lives,  in  which  it  is  a  settled  rule 
that  all  material  circumstances  known  to  the  assured  are  to  be 
disclosed,  though  there  be  no  fraud  in  the  concealment.  This  is 
peculiar  to  the  nature  of  such  contracts,  in  which  in  general  the 
assured  knows,  and  the  underwriter  does  not  know,  the  circum* 
stances  of  the  voyage  or  the  state  of  health. 

The  cases  decided  by  Lord  Eldon,  and  afterwards  by  Lord 
GoTTBNHAM,  which  wcre  cited  by  Mr.  Knowles,  as  containing  the 
doctrine,  that  there  is  an  obligation  on  the  part  of  the  person 
guaranteed  to  disclose  all  material  matters,  proceeded  on  the 
ground  of  actual  fraud. 

In  Smith  v.  The  Bank  of  Scotland  (i),  decided  by  Lord  Eldon 
and  Lord  Redbsdale,  they  evidently  proceeded  on  the  ground  of  a 
representation  to  the  surety  of  trustworthiness  in  the  principal 
known  or  believed  by  the  Bank  to  be  untrue ;  and  in  Bailton  v. 
MathewB  (2)  the  point  decided  by  the  concurrent  opinion  of  Lord 
Campbell  and  Lord  Gottenham  was  in  effect,  that  it  was  not  neces- 
sary, in  order  to  render  a  concealment  by  a  person  fraudulent,  that 
it  should  be  made  with  a  view  to  the  advantage  that  person  was 
thereby  to  receive,  the  Lord  Justice  Clerk  having  left  that  to 
the  jury,  as  part  of  a  more  complex  definition  of  fraud. 

Again,  in  Pidcock  v.  Bishop  (3),  (which  was  cited  by  Mr.  Knowles) ,  [  634  ] 
though  some  expressions  were  used  by  Mr.  Justice  Bayley  as  to  the 
necessity  of  communicating  to  the  surety  all  material  facts  likely 
to  affect  the  degree  of  his  responsibility,  these  expressions  must  be 
understood  with  respect  to  the  facts  of  the  case,  which  was  decided 
on  the  ground  of  actual  fraud.  But,  that  the  mere  relationship  of 
creditor  and  surety  requires  in  all  cases  a  full  disclosure  of  all  mate- 
rial circumstances  was  distinctly  denied  by  the  Lords,  in  the  case 

(1)  14  E.  E.  67  (1  Dow,  272).  (3)  27  E.  E.  430  (3  B.  &  C.  606), 

<2)  59  E.  E.  308  (10  CI.  A  Fin.  934). 
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of  Hamilton  v.  Watson  (i),  relative  to  an  advance  by  bankers,  and 
particularly  by  Lord  Gampbbll,  who  declares,  that  if  the  principles 
contended  for,  that  everything  should  be  disclosed  by  the  creditor 
that  is  material  for  the  surety  to  know,  it  would  knock  up  trans- 
actions in  giving  security  on  a  cash  account,  because  no  bankers 
would  rest  satisfied  that  they  had  a  security  for  the  advance  they 
made.  "  If  such  was  the  rule,  it  would  be  indispensably  necessary 
for  the  bankers  to  whom  the  security  is  to  be  given  to  state  bow  the 
account  has  been  kept — whether  the  debtor  was  in  the  habit  of 
overdrawing — ^whether  he  was  punctual  in  his  dealings — whether 
he  performed  his  promises  in  an  honourable  manner ;  for  all  these 
things  are  extremely  material  for  the  surety  to  know.  But,  unless 
questions  be  particularly  put  by  the  surety  to  gain  this  information, 
I  hold  that  it  is  quite  unnecessary  for  the  creditor  to  whom  the 
suretyship  is  to  be  given  to  make  any  such  disclosure.*'  Lord 
Truro,  who.  in  the  case  of  Owen  v.  Honian  (2),  says,  that  he  thinks 
the  principles  which  govern  assurances  are  applicable  to  sureties, 
stated  it  under  the  impression  that  neither  the  text  books  nor 
decisions  defined  the  nature  of  the  obligation  of  the  creditor  with 
regard  to  the  circumstances  to  be  disclosed.  His  Lordship  appa- 
rently was  not  aware  of  the  decision  above  referred  to  of  Hamilton 
V.  Watson. 

We  think  the  doctrine  laid  down  by  Lord  Gampbbll  perfectly 
correct  and  applicable  to  the  guarantee  in  question.  The  non- 
disclosure of  the  circumstance  of  the  change  of  security,  even  if  it  had 
been  material,  would  not  have  vitiated  the  guarantee,  unless  it  had 
been  fraudulently  kept  back ;  and  there  was  no  ground  to  impute 
fraud  in  fact  to  the  plaintiffs  or  their  agents.  They  might  well 
have  supposed  that  the  desire  of  Mr.  J.  Brancker  to  get  rid  of  his 
own  guarantee  did  not  indicate  any  bad  opinion  of  his  brother's 
character  or  solvency,  but  arose  from  a  wish  on  other  grounds  to 
contract  his  liabilities. 

The  rule  must  therefore  be  refused. 

Ride  refused. 


1864. 
Aot.  25. 


SULLY  AND  Another  v.  FREAN. 

(10  Ex.  535—537.) 

[A  plea  to  a  count  on  a  bill  of  exchange  accepted  by  the  defendant  setting  up 
a  partial  failure  of  consideration  is  not  an  issuable  plea.  See  IVarwick  v.  Nairny 
10  Ex.  762,  post,  p.  818.] 

(1)  69  E.E.  58(12  CL&  Fin.  109).  (2)  3  Mac.    &    G.    378;    8.    C.    4 

H.  L.  C.  997. 
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HONIBALL  V.  BLOOM EK  and  Others  (1).  is". 

^             A5W.26. 
(10  Ex.  638—544 ;  8.  C.  24  L.  J.  Ex.  11 ;  1  Jur.  N.  8.  188 ;  3  0.  L.  B.  167  ;  3    

W.  R  71 ;  24  L.  T.  O.  8.  134.)  [  638  ] 

In  an  action  for  the  infringement  of  a  patent,  the  43rd  section  of  the 
Id  &  16  Yict.  c.  83  (2),  makes  the  certificate  of  the  Judge  who  tried  the 
cause,  that  the  defendant's  particulars  of  objections  have  been  proved  by 
the  defendant,  a  condition  precedent  to  his  right  on  taxation  to  any  costs  in 
respect  of  such  particulars,  even  in  the  case  of  a  nousuit(3). 

This  was  a  rule  calling  on  the  plaintiff  to  show  cause  why,  in 
taxing  the  costs  in  this  action,  the  Master  should  not  tax  the  defen- 
dants their  costs,  without  regard  to  the  particulars  of  objections 
delivered  herein,  and  without  its  being  certified  by  the  Judge,  who 
tried  the  cause,  that  such  particulars,  or  any  of  them,  had  been 
proved  by  the  defendants. 

It  was  an  action  for  the  infringement  of  a  patent  for  improve- 
ments in  anchors.  The  defendants  pleaded  {inter  alia)  that  the 
subject-matter  of  the  patent  was  not  new ;  and  under  the  Patent 
Law  Amendment  Act,  1852,  15  &  16  Vict.  c.  88,  s.  41  (2),  they 
delivered  several  particulars  of  objections,  on  which  they  intended 
to  rely  in  support  of  their  pleas  at  the  trial.  The  first  objection 
was,  that  the  subject-matter  of  the  patent  had  been  made  and  sold 
by  certain  persons  (therein  named)  at  Liverpool,  prior  to  the  date 
of  the  patent. 

At  the  trial,  before  Martin,  B.,  in  Middlesex,  the  defendants, 
after  opening  the  case,  called  a  witness,  who  substantiated  the  first 
objection.  The  learned  Judge  thereupon  was  of  opinion,  that  the 
evidence  put  an  end  to  the  plaintiff's  case,  and  accordingly  the 
plaintiff  was  nonsuited.  No  application  was  made  by  the  defen- 
dants for  a  certificate  of  the  learned  Judge,  as  required  by  the  43rd 
section  of  the  Act.  On  the  taxation  of  costs,  the  Master  refused  to 
allow  them  any  costs  of  the  particular  objection,  on  the  ground 
that  they  had  not  the  requisite  certificate,  or  of  the  witnesses 
subpcenaed  in  support  of  such  particulars,  but  he  allowed  the  costs 
of  the  witness  called  in  support  of  the  first  objection,  as  part  of  the 
general  costs  of  the  cause. 

Sir  F.  Thesiger  and  Webster  showed  cause : 
The  Master  *rightly  refused  to  allow  the  costs  of  the  objection,      [  *o39  ] 

(1)  See  Bathy  v.  Kynock{\Blb)  L.  R  Designs  and  Trade  Marks  Act,  1883. 
:iO  Eq.  632,  44  L.  J.  Ch.  665,  33  L.  T.      _J  Q.  p. 

45  ;  tarufll  v.  Mori  (1885)  29  Ch.  Div.  (3)  As  to  nonsuit  see  Fox  v.  Star 

325,  53  L.  T.  186.  New^t^er  Co.  [1900]  A.   C.   19,    69 

(2)  See  now  s.  29  of  the  Patents,      L.  J.  Q.  B.  117. 
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HoniBALL  as  the  defendant  had  not  obtained  the  necessary  certificate  which 
Bloombr.  is  required  as  a  condition  precedent  by  the  4Srd  section  of  the 
15  &  16  Vict.  c.  83.  That  section  enacts,  that,  "  in  taxing  the 
costs  in  any  action  in  any  of  her  Majesty^s  superior  Courts  at 
Westminster  or  in  Dublin,  commenced  after  the  passing  of  this 
Act,  for  infringing  letters  patent,  regard  shall  be  had  to  the  par- 
ticulars delivered  in  such  action,  and  the  plaintiff  and  defendant 
respectively  shall  not  be  allowed  any  costs  in  respect  of  any  parti- 
cular, unless  certified  by  the  Judge  before  whom  the  trial  was  had 
to  have  been  proved  by  such  plaintiff  or  defendant  respectively, 
without  regard  to  the  general  costs  of  the  cause."  The  terms  of 
this  section  are  clear  and  express.  The  object  of  the  section  is  to 
provide  a  check  against  the  delivery  of  unnecessary  and  superflaoas 
objections  by  either  party.  In  a  late  case,  which  occurred  in 
practice,  as  many  as  eighty -four  objections  were  delivered,  embody- 
ing fifty-three  separate  patents.  Great  expense  is  incurred  by  the 
opposite  party  in  the  examination  of  all  such  objections. 

(Aldbrson,  B.  :  A  case  once  occurred  before  me,  where  I  had, 
after  the  cause  was  over,  to  try  a  large  number  of  issues  for  the  mere 
purpose  of  costs. 

Platt,  B.  :  Can  the  Judge  certify  upon  a  nonsuit  ?  The  language 
of  the  section  requires  the  cause  to  be  tried.) 

The  plaintiff  relies  upon  the  express  words  of  the  enactment.  The 
authority  of  the  Master  to  allow  these  costs  depends  wholly  upon 
the  power  given  by  the  48rd  section.  Here  the  defendants  are 
prevented  from  getting  these  costs.  If  the  Judge  cannot,  upon  a 
[540]  nonsuit,  grant  a  certificate,  it  is  a  ca«(i«omt««tM.  *  *  The  certificate 
is  a  condition  precedent  to  the  party's  right  to  this  particular  class  of 
costs.  If  the  defendants  were  allowed  the  costs  without  the  certifi- 
cate, the  plaintiff  might  be  made  liable  to  the  costs  with  respect  to 
many  of  these  objections,  the  proof  of  which  the  defendants  could 
not  establish.     *     ♦     ♦ 

Montagu  Chambers  and  J.  A.  Russell  in  support  of  the  rule  : 

In  the  case  of  a  nonsuit,  the  Judge  has  no  power  to  certify  that 
the  objections  have  been  proved.  This  statute  must  have  a  rational 
and  limited  construction  put  upon  it. 

(Parke,  B.  :  May  not  the  Judge  himself,  without  the  intervention 
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of  a  jury,  determine  the  fact,  whether  the  objections  are  proved    hohibali- 

Vm 

or  not  ?)  Bloomeb. 

He  has  no  such  power  given  him.  If  that  were  done,  and  a  witness 
were  to  commit  perjury,  he  could  not  be  indicted  for  it.  A  case, 
therefore,  in  which  the  Judge  has  no  power  to  grant  the  certificate, 
is  not  *within  the  Act.     ♦     *     *  [ 's^i  ] 

Pollock,  C.  B.  : 

We  are  all  of  opinion  that  the  rule  must  be  discharged.     The 
question  turns  upon  the  48rd  section  of  the  15  &  16  Vict.  c.  88, 
which  expressly  enacts,  that  a  party  shall  not  be  allowed  any  costs 
in  respect  of  any  paiticulars  delivered  in  the  action,  unless  certified 
by  the  *Judge  before  whom  the  trial  was  had,  to  have  been  proved      [  '542  ] 
by  such  party  without  regard  to  the  general  costs  of  the  cause. 
These  particulars,  and  the  costs  with  respect  to  them,  are  wholly 
the  creatures  of  this  Act  of  Parliament,  and  the  Act  makes  the 
Judge's  certificate  a  condition  precedent  to  the  recovery  of  such 
costs  from   the  opposite  party.    This  provision  was  intended  to 
operate  as  a  check  upon  the  expenses  which  might  otherwise  be 
created  by  the  vexatious  delivery  of  a  useless  number  of  particulars. 
The  Legislature  says,  that  these  costs  are  not  to  be  considered  as 
the  general  costs  of  the  cause,  but  as  special  costs,  depending  upon 
the  certificate  of  the  proof  of  the  particulars — the  proof  of  which  is 
to  be  established  in  some  way  or  other,  but  in  what  way  I  do  not 
give  an  opinion.     It  is  within  the  discretion  of  the  Judge  either  to 
grant  or  withhold  his  certificate.     It  may  be,  that  the  framer  of 
^his  48rd  section  may  have  neglected  to  observe  the  inconvenience 
likely  to  arise  in  the  case  of  a  nonsuit,  from  the  want  of  pointing 
out  the  proper  mode  of  trying  a  large  number  of  matters  sub- 
stantially in  issue.     With  respect  to  the  costs  of  the  issues,  there  is 
no  doubt  that,  where  the  plaintiflF  is  nonsuited,  the  defendant  is 
entitled  to  all  the  costs  of  the  issues,  that  is  to  say,  of  the  pleadings 
and  evidence  necessary  to  support  them.     But  as  these  particulars 
are  the  creatures  of  this  statute,  and  the  costs  of  this  particular 
class  of  proceedings  are  declared  by  the  Legislature  to  be  no  part 
of  the  general  costs  of  the  cause,  and  that,  in  the  absence  of  a 
certificate  they  shall  not  be  recoverable,  they  are  not  recoverable ; 
as  formerly,  in  the  case  of  a  nonsuit,  the  defendant  was  not  entitled 
to  the  costs  of  a  special  jury.     It  may  be,  that  on  some  future 
occasion  the  Court  will  come  to  some  conclusion  as  to  the  mode  of 
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HoNiBALL    proving  the  partioulars.    But  we  are  not  called  upon  to  decide  that 
Bloomeb.     <ine8tion  in  this  case. 

Pabkb,  B.  : 

The  48rd  section  of  this  Act  certainly  causes  considerable  embar- 
[  *o43  ]  rassment,  but  it  must  be  read  according  *to  the  ordinary  rale  of 
construction;  and  according  to  the  express  words  of  the  section,  I 
think  it  perfectly  clear  that  the  Master  cannot  allow  the  costs  of 
the  particulars  without  the  Judge's  certificate.  The  enactment  is 
express.  In  my  mind,  the  power  was  given  to  the  Judge  to  grant 
the  certificate  as  a  check  to  prevent  the  insertion  of  an  unnecessary 
number  of  particulars  in  support  of  the  pleadings.  Where  the  case 
is  brought  to  a  conclusion  without  the  verdict  of  the  jury,  it  seems 
that  the  defendant,  in  order  to  obtain  the  costs  of  his  particulars, 
must  go  on  with  evidence  in  support  of  them,  so  as  to  enable  the 
Judge  to  exercise  his  judgment  upon  the  matter.  And  unless  the 
practice  of  Nisi  Prius  is  to  be  totally  altered  by  calling  in  the  aid  of 
the  jury  in  the  case  of  a  nonsuit,  they  can  take  no  part  in  the 
certificate,  but  it  must  be  left  to  the  Judge  alone.  It  is  not  necessary, 
however,  now  to  give  any  positive  opinion  upon  that  point,  for  I 
agree  with  my  Lobd  Chief  Babon,  that  the  costs  cannot  be  given 
without  the  certificate ;  still  I  cannot  help  thinking  that  a  power 
must  be  given  correlatively  to  the  Judge  to  grant  the  certificate.  It 
is  sufficient  to  say,  that,  without  the  certificate,  the  defendant 
cannot  get  these  costs. 

Aldebson,  B.  : 

I  am  of  the  same  opinion.  I  do  not  see  that  any  absurdity  will 
result  from  a  literal  construction  of  the  statute.  It  is  true,  that  in 
the  case  of  Peddell  v.  Kiddle  (1)  it  was  held,  that  in  actions  of  tres- 
pass, in  which  the  title  to  land  could  not  come  in  question,  the  Act 
was  inapplicable ;  but  the  words  of  this  section  are  ''  in  any  action/' 
which  I  take  to  mean  that  the  enactment  shall  be  applicable  to 
every  action  of  this  nature.  Here  the  issue  raised  by  the  plea  is 
want  of  novelty  in  the  invention,  and  the  particulars  of  the  objection 
state  the  particular  places  where,  and  the  persons  by  whom,  the 
invention  had  been  previously  used.  Assuming  that  the  particulars 
would  have  been  sufficient,  if  they  had  stated  in  a  general  way  that 
[  *544  ]  the  ^patent  was  not  new  as  having  been  used  by  various  persons, 
it  might  be  a  question,  whether  in  that  case  it  would  have  been 
(1)  7  T.  B.  659;  see  3  B.  B.  239,  fi. 
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BiifiScient  if  the  Judge  bad  certified  that  the  particulars  had  been  Honiball 
proved,  leaving  it  to  the  discretion  of  the  Master  to  allow  the  B(.oomeb. 
expenses  of  those  witnesses  only  whose  evidence  was  alone  sufficient 
to  establish  the  proof  of  the  particulars.  In  that  view,  the  discretion 
of  the  Master,  with  reference  to  the  certificate,  might  have  been 
introduced ;  but  here  there  is  no  certificate  whatever.  The  party  is 
to  have  the  costs  of  such  particulars  only  as  the  Judge  shall  certify 
to  have  been  proved.  The  enactment  may  produce  inconvenience, 
but  it  is  not  such  as  to  enable  us  to  say  that  the  intention  of  the 
Legislature  is  other  than  that  which  is  expressly  enacted. 

Platt,  B.  : 

I  think  that  the  Master  was  right  in  refusing  to  tax  these  costs. 
It  appears  to  me  that  the  Legislature  intended,  by  passing  this 
enactment,  to  keep  down  the  expenses  in  these  actions  to  such  an 
amount  as  becomes  necessary  to  the  proceedings.  We  do  not  sit 
here  as  legislators,  but  to  administer  the  law  as  we  find  it,  and  to 
construe  the  statute  according  to  its  natural  meaning.  Now  the 
Legislature  by  express  words  has  restricted  the  power  of  the  Master 
to  give  costs  in  those  cases  where  the  certificate  has  been  obtained 
from  the  Judge  who  tried  the  cause.  I  wholly  dissent  from  the 
opinion,  that  the  Judge  is  to  receive  any  evidence  not  before  the 
jury.  He  has  to  receive  such  evidence  as  is  pertinent  to  the  issue 
in  the  cause.  In  the  case  of  a  nonsuit  the  cause  is  at  an  end,  and, 
as  it  appears  to  me,  the  Judge  cannot  be  called  upon  to  decide  some 
other  matter  which  is  not  in  issue.  It  may,  unquestionably,  be 
very  hard  upon  the  defendant,  but  we  cannot  help  that,  as  the 
enactment  expressly  requires  the  certificate. 

Rtde  discharged. 

HAMILTON  V.  BELL  and  Anotheh  (1),  i854. 

( 10  Ex.  645—654 ;  S.  C.  24  L.  J.  Ex.  45 ;  18  Jur.  1 102 ;  3  0.  J,.  E.  308 ;  3  W.  R  62.)        -^«^8- 

GoodB  of  a  third  party  in  the  poesession  of  a  bankiupt  at  the  time  of  his  [  645  ] 
baokruptcy,  do  not  pass  to  his  assignees  under  s.  125  of  the  Bankrupt  Law 
Consolidation  Act,  12  &  13  Vict.  c.  106(2),  unless  the  goods  are  in  the 
bankrupt's  possession  under  such  circumstances  as  make  him  the  reputed 
owner  of  them,  and  have  also  been  left  in  his  possession,  order,  and 
disposition  by  the  consent  and  permission  of  the  true  owner  improperly, 

(1)  Cited    in     Reyndds    v.    B*>wley  parte  Atkin  [1904]  2  K.  B.  753,  757, 

( 1 866)  L.  E.  2  Q.  B.  41, 47, 36  L.  J.  a  B.  73  L.  J.  K.  B.  854,  C.  A.— J.  G.  P. 
247 ;  Ex  parte  Watkins,  In  re  CoutUm         (2)  Sect.  44  of  the  Bankruptcy  Act, 

(]  873)  L.  B.  8  Ch.  520,  42  L.  J.  Bk.  1883,  is  in  nearly  the  same  terms. 
aO,  28  L.  T.  793;  In  re  Watson,  Ex 
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Hamilton  under  circumstanoes  calculated  to  enable  the  trader  to  obtain  false  credit 

^  by  the  possession  of  the  goods. 

ISSLL,  rpj^^  question  of  reputed  ownership,  within  the  meaning  of  this  section,  is 

one  purely  of  fact. 

The  plaintiff  purchased  some  clocks  of  a  London  tradesman,  who  kept  a 
shop,  in  which  were  exposed  for  sale  clocks  and  watches.  A  portion  of  the 
tradesman's  business  was  to  clean  and  repair  clocks,  and  such  as  were  sent 
to  him  for  that  purpose  stood  amongst  those  in  the  shop  which  were  for 
sale.  The  plaintiff  left  the  clocks  which  he  had  purchased  with  the  trades- 
man, with  directions  that  they  were  to  be  sent  to  him  when  they  had  been 
cleaned  and  put  in  order.  The  tradesman  some  time  afterwards  became 
bankrupt,  the  plaintiff's  clocks  still  remaining  in  his  shop.  In  an  action 
by  the  plaintiff  against  the  assignees  for  taking  these  clocks :  Held,  that, 
under  the  circumstances,  there  was  no  evidence  either  that  the  bankrupt 
was  the  reputed  owner  of  the  goods,  or  that  they  were  in  his  possession, 
order,  or  disposition,  within  the  meaning  of  the  above-named  section ;  and, 
consequently,  that  the  goods  did  not  pass  to  the  assignees. 

Troybr  for  clocks.  Pleas,  Not  guilty  and  Not  possessed.  Issues 
thereon. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  sittings  in  the 
present  Term,  it  appeared  that  the  action  was  brought  for  the  con- 
version by  the  defendants,  who  were  the  assignees  of  one  Bevin,  a 
bankrupt,  of  some  clocks  which  the  plaintiff  had  purchased  from 
the  bankrupt.  Bevin  was  a  clock  and  watch  maker,  and  had  a  shop 
in  the  city  of  London,  where  he  exposed  for  sale  a  large  number  of 
ornamental  clocks  and  watches.  A  large  portion  of  his  business 
consisted  in  repairing  and  cleaning  clocks  and  watches,  which  work 
was  done  in  the  shop  where  the  clocks  and  watches  were  exposed 
for  sale,  and  such  of  the  clocks  as  were  under  repair  usually  stood 
amongst  those  which  were  for  sale.  On  the  14th  of  July,  1858,  the 
plaintiff,  who  had  dealt  with  Bevin  for  several  years,  bought  of  him 
one  of  the  clocks  in  question,  and  at  the  request  of  the  plaintiff, 
who  stated  that  he  had  taken  a  new  house  and  that  he  should  not 
require  the  clock  before  he  had  settled  in  it,  it  was  agreed  that  the 
clock  should  remain  in  the  shop  till  that  time.  In  the  following 
month  of  March,  Bevin,  being  in  want  of  money,  applied  to  the 
[  's^e  ]  plaintiff  for  assistance,  and  the  plaintiff  purchased  *two  more  clocks, 
which  were  also  left  in  the  shop,  and  which  stood  among  other 
clocks  which  were  for  sale.  These  clocks  were  to  be  sent  to  the 
plaintiff's  house  when  they  had  undergone  the  necessary  cleaning, 
which  work  would  take  a  few  days  to  perform.  At  the  time  of  the 
sale  the  small  tickets  upon  the  back  of  each  of  the  clocks,  denoting 
the  price,  were  taken  off.  On  the  7th  of  April,  1854,  a  fiat  in 
bankruptcy  was  issued  against  Bevin,  and  he  was  duly  adjudicate 
a  bankrupt.    At  that  time  these  clocks  were  in  his  shop.    An  order 
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having  been  made  by  the  Commissioner  in  bankruptcy  for  the  sale    Hamilton 
of  the  clocks,  the  defendants,  as  assignees,  took  possession  of  them*        ^g^i^ 

Under  these  circumstances,  it  was  contended  on  the  part  of  the 
defendants,  that  the  goods  were,  at  the  time  of  the  bankruptcy,  in 
the  possession,  order,  and  disposition  of  the  bankrupt,  as  reputed 
owner,  by  the  consent  and  permission  of  the  true  owner,  within  the 
true  meaning  of  the  125th  section  of  the  Bankrupt  Law  Consolida- 
tion Act,  12  &  18  Vict.  c.  106,  and  consequently  that  they  were 
entitled  to  the  verdict.  The  learned  Judge  directed  a  verdict  for 
the  plaintiff,  leave  being  reserved  to  the  defendants  to  move  to 
enter  a  verdict  for  them,  if  the  Court  should  be  of  opinion,  under 
the  circumstances,  that  the  case  fell  within  that  section. 

Lvsh  now  moved  accordingly : 

The  question  is,  whether  these  goods  were  in  the  possession,  order, 
or  disposition  of  the  bankrupt  by  consent  of  the  owner,  and  of  which 
the  bankrupt  was  reputed  owner,  within  the  meaning  of  the  125th 
section  of  the  12  &  13  Vict.  c.  106  (l).  It  is  submitted  *that  they  [  *oi7  ] 
were.  It  is  a  material  fact  in  this  case,  that  the  bankrupt  had  the 
possession  of  the  goods  in  question,  as  owner,  before  the  sale  to  the 
plaintiff;  and  that,  after  the  sale,  they  remained  in  his  possession. 
There  is  an  important  distinction  between  such  a  case  as  this  and 
one  in  which  the  bankrupt  never  was  the  owner  of  goods  found  in 
his  possession  at  the  time  of  the  bankruptcy.  (He  cited  Lingard  v. 
Messiter  (2)  and  Knowles  v.  Horsfall  (8).) 

(PoLLOOK,  C.  B. :  If  the  question  were  one  of  law,  we  should  feel       [  5^8  ] 
ourselves  bound  by  those  decisions  ;  but  it  is  a  question  of  fact,  the 
decision  of   which   depends  upon   all   the  circumstances   of  the 
particular  transaction. 

Aldebson,  B.  :  A  decision  which  is  unquestionable  in  one  century, 
might  not  be  applicable  to  a  case  under  apparently  the  same  set  of 
circumstances  in  the  next  century,  owing  to  the  change  which  has 
in  the  meantime  taken  place  in  the  dealings  of  mankind.  In  olden 
times,  gentlemen  did  not  job  their  carriages.     They  not  only  do  so 

(1)  That  section  enacts,  "That  if  any  taken  upon  him  the  sale,  alteration,  or 

bankrupt  at  the  time  he  becomes  bank-  disposition  as  owner,  the  Court  shall 

rupt  shall,  by  the  consent  and  permis-  have  power  to  order  the  same  to  be 

sion  of  the  true  owner  thereof,  have  in  sold  and  disposed  of  for  the  benefit  of 

his  possession,  order,  or  disposition,  the  creditors  under  the  bankruptcy," 
any  goods  or  chattels  whereof  he  was         (2)  1  13.  &  C.  308. 
reputed  owner,  or  whereof   he   had         (3)  5.  B.  &  Aid.  134, 
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Hamilton     now,  but  they  have  their  own  coat  of  arms  upon  the  carriage.     So» 
Bell.        ^g&ii^i  it  is  customary  in  the  North  of  England  for  manufactorers 
to  hire  machinery. 

Pabkb,  B.  :  I  have  always  considered  that  the  best  exposition  of 
the  meaning  and  object  of  the  words,  '*  in  his  order  and  disposition 
with  consent  of  the  true  owner/'  is  that  which  is  given  by  Lord 
Bedesdalb  in  Jay  v.  Campbell  (1),  where,  in  commenting  upon  the 
11  &  12  Geo.  III.  c.  8,  8.  9,  which  contains  those  words,  he  says, 
*'  That  clause  refers  to  chattels  in  the  possession  of  the  bankrupt,  *  in 
his  order  and  disposition,  with  consent  of  the  true  owner;*  that 
means,  where  the  possession,  order,  and  disposition  is  in  a  person 
who  is  not  the  owner,  to  whom  they  do  not  properly  belong,  and 
who  ought  not  to  have  them,  but  whom  the  owner  permits  uncon- 
scientiously,  as  the  Act  supposes,  to  have  such  order  and  disposition. 
[  's^o  ]      The  object  was  to  prevent  deceit  by  a  trader  from  *the  visible 
possession  of  a  property  to  which  he  was  not  entitled ;  but  in  the 
construction  of  the  Act,  the  nature  of  the  possession  has  always  been 
considered,  and  the  words  have  been  construed  to  mean  possession 
of  the  goods  of  another  with  the  consent  of  the  true  owner."     This 
clause  in  the  Bankrupt  Act  certainly  belongs  to  a  time  of  commerce 
more  ancient  than  the  present;  for,  in  dealings  with  tradesmen, 
the  creditor  does  not  now  look  to  the  goods  themselves  so  much  as 
to  the  general  character  of  his  debtor.    All  that  can  be  said  in  this 
case  is,  that  it  was  doubtful  whether  the  clocks  in  Bevin's  shop  were, 
or  were  not,  his  property.     In  such  a  doubtful  state  of  things,  his 
creditors  are  bound  to  make  proper  inquiries  upon  the  subject. 

Aldbrson,  B.  :  Some  of  the  clocks  there  were  there  for  the 
purpose  of  being  repaired,  others  were  for  sale.  How  can  it  be  said 
that  the  possession  of  these  particular  clocks  made  him  the  reputed 
owner? 

Martin,  B.  :  I  certainly  thought  at  the  trial  that  the  difficulty 
consisted  in  saying  where  the  line  was  to  be  drawn  as  to  which  of 
the  articles  would  pass  to  the  assignees,  and  which  would  not. 

Pollock,  G.  B.  :  I  cannot  imagine  that  any  person  going  into  a 
watchmaker's  shop  in  London,  where  clocks  are  both  sold  &nd 
repaired,  could  suppose  that  all  the  clocks  and  watches  which  he 
sees  there  are  the  property  of  the  shopkeeper.) 

(1)  9  B.  B>  39  (1  Sch.  A  Lef. 
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Pollock,  G.  B.  :  Hamiltoit 

I  am  of  opinion  that  there  ought  to  be  no  rule.     My  brother       Bbll. 
Alderbon,  in  the  course  of  the  argument,  has  properly  observed 
that  the  same  evidence  which  at  one  period  of  time  ought  apparently 
to  produce  a  certain  result  upon  a  question  like  the  present,  might 
at  a  different  period  very  properly  produce  a  different  result,  owing 
to  a  change  of  circumstances  arising  from  an  alteration  of  the  course 
of  the  business  of  the  world.     The  case  of  Lingard  v.  Mesnter  (l) 
affords  a  very  good  example  of  *what  might  result  from  such  a      [  *650  ] 
change  of  circumstances.    At  the  time  when  that  case  was  decided, 
it  is  possible  that  the  jury  were  fully  justified  in  their  verdict,  and 
that  the  Court  was  right  in  upholding  that  verdict.    But  if  the  same 
question  were  to  arise  at  the  present  day,  such  a  decision  might 
be  altogether  incorrect,  for  it  is  now  notorious  that  persons  using 
machinery  frequently  hire  it,  and  consequently  there  is  no  presump- 
tion that  machinery  found  on  a  manufacturer's  premises  belongs  to 
him.     So  in  the  case  of  a  carriage  in  the  possession  of  a  gentleman, 
it  cannot  be  inferred  from  the  fact  of  its  bearing  his  coat  of  arms 
that  the  carriage  is  his  property,  since  it  is  equally  notorious  that 
carriages  are  more  frequently  jobbed  than  purchased  by  the  users 
of  them.    The  same  observation  is  applicable  to  a  variety  of  other 
articles  which  are  commonly  hired.     There  is  a  class  of  tradesmen 
who,  though  neither  brokers  nor  agents,  nevertheless  are  in  possession 
of  property,  the  greatest  portion  of  which  belongs  to  other  people ; 
for  instance,  silversmiths  and  jewellers,  who  have  in  their  possession 
for  years  family  plate  and  jewels  of  great  value ;  and  such  articles, 
whether  exhibited  or  not,  in  the  case  of  the  bankruptcy  of  the 
tradesman,  ought  not  to  pass  to  his  assignees.    Now,  the  126th 
section  of  the  Act  says,  that,  "If  any  bankrupt,  at  the  time  he 
becomes  bankrupt,  shall,  with  the  consent  and  permission  of  the 
true  owner  thereof,  have  in  his  possession,  order,  or  disposition,*' 
— and  acting  upon  the  rule  frequently  adopted  in  reading  modem 
statutes  I  should  read  the  word  "  or  "  here  as  "  and  " — "  any  goods 
or  chattels  whereof  he  was  reputed  owner,  &c."    In  my  opinion, 
although  the  bankrupt  had  the  possession  of  these  goods,  yet  he  had 
not  the  order  and  disposition  of  them ;  for  he  could  not  rightfully 
have  disposed  of  them,  and  no  one  would  be  entitled  to  presume 
from  that  possession  that  he  had  any  such  right.     There  is  one 
observation  that  may  be  made  with  reference  to  this  clause.    If  it 
was   intended  to  prevent  traders  from  deluding  persons  by  the 

(1)  1  B.  &  0.  308. 
B.B. — VOL.  on.  46 
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Hamilton  apparent  ownership  of  property,  *and  thereby  gaining  false  credit. 
Bell.  ^^  ^^  ^^U  unfortunate  that  it  should  entirely  fail  in  that  object,  for 
[  *65i  ]  if  the  owner  of  goods  sends  them  to  a  shop  for  the  express  purpose 
of  enabling  the  possessor  to  delude  the  public  by  obtaining  false 
credit,  and  afterwards  takes  them  back  again,  though  but  a  very 
short  time  before  the  bankruptcy,  the  re-delivery  to  him  is  not  of 
itself  an  act  of  bankruptcy.  That  was  so  held  in  a  recent  case  tried 
at  York  (1).  It  is,  therefore,  much  to  be  lamented  that  the  clause 
in  question  should  remain  as  a  snare ;  but,  at  all  events,  we  are 
not  bound  to  give  it  such  a  vague  and  loose  construction  as  woold 
lead  to  entrapping  people  who  have  left  their  goods  in  the  possession 
of  others,  as  the  plaintiff  here  has  done.  I  think  that  the  true  view 
of  the  clause  is  that  taken  by  Lord  Bbdesdalb  in  the  case  of  Joy 
V.  Campbell,  referred  to  by  my  brother  Parke,  namely,  that  such 
enactments  apply  only  to  those  cases  in  which  the  true  owner  of 
the  goods  has  been  guilty  of  some  impropriety  in  leaving  them  in 
the  possession  of  the  bankrupt. 

Aldbbson,  B.  : 

The  true  exposition  of  the  126th  section  is  this.  The  goods  to  be 
sold  for  the  benefit  of  the  creditors  are  those  of  which  the  bankrupt 
has  become  the  reputed  owner  by  the  consent  and  permission  of 
the  true  owner,  who  has  made  him  so  by  placing  the  goods  in  the 
order  and  disposition  of  the  bankrupt,  under  such  circumstances  as 
he  must  reasonably  know  will  lead  the  world  to  treat  the  bankrupt 
as  the  true  owner.  Thus,  if  property  be  sent  to  a  shop  where  goods 
are  sold  as  the  property  of  the  shopkeeper,  that  property  is  placed 
in  such  a  situation  as,  in  the  eyes  of  the  worlds  would  fairly  lead  to 
the  inference  that  it  belongs  to  the  possessor  ;  and  such  a  case  falls 
[  *552  ]  ^within  the  meaning  and  spirit  of  this  clause  of  the  statute ;  and 
such  goods  would  go  to  the  assignees,  to  be  disposed  of  for  the 
benefit  of  the  creditors.  But  if,  as  here,  the  goods  are  left  in  a 
shop  where  it  is  notorious  that  goods  are  placed  for  other  purposes 
than  sale,  namely,  for  the  convenience  of  the  owners,  the  conclusion 
cannot  be  reasonably  drawn  that  the  goods  are  the  property  of  the 
shopkeeper.  In  this  case  the  clocks  were  left  in  a  shop  where  it  is 
notorious  that  persons  leave  their  clocks  to  be  repaired ;  how  then 
can  we  draw  the  conclusion  that  the  bankrupt  was  the  reputed 
owner  of  them.  When  we  find  that  the  shopkeeper  is  not  the 
owner  of  even  the  larger  proportion  of  the  goods  in  his  shop,  how 
(1)  HiiB  Lordship,  perhaps,  referred  to  Yoimg  v.  Hope,  76  K.  B.  511  (2  Ex.  lOo} 
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can  we  conclude  that  be  is  owner  of  any?  In  such  a  case  the  Hamilton 
criterion  which  the  statute  provides  does  not  apply,  and  the  only  ^^J^j^ 
question  is,  whether  the  bankrupt  is  the  true  owner  or  not.  In 
Lingard  v.  Messiter  the  bankrupt,  though  at  the  time  in  possession 
of  the  articles,  had  been  the  owner  of  them  at  a  prior  date,  and  had 
continued  in  possession  from  the  time  when  he  ceased  to  be  the 
real  owner.  The  transfer  of  the  goods  was  by  a  public  sale  under  a 
writ  of  execution,  and  the  goods  were  conveyed  by  a  bill  of  sale  to 
the  execution  creditor,  and  he  demised  them  to  the  bankrupt.  The 
Court  thought  it  unreasonable  to  hold  that  there  was  any  evidence 
of  the  notoriety  of  the  change  of  property,  so  as  to  warrant  a  jury 
in  finding  that  the  bankrupt  had  ever  ceased  to  be  the  reputed 
owner.  I  must  say  that  I  think  the  Court  overlooked  the  import- 
ance of  the  publicity  of  the  sale.  The  circumstances  of  that  case 
arose  in  Somersetshire.  It  is  well  known  that  it  is  a  common 
practice  for  manufacturers  in  Lancashire  to  hire  machinery,  so  that 
the  possession  of  machinery  there  is  not  evidence  of  ownership.  If 
the  same  practice  does  not  prevail  in  Somersetshire,  the  same  infer- 
ence could  not  be  drawn.  KnoiclcB  v.  Horsfall  merely  sets  forth  a 
particular  state  of  facts  from  which  the  Court  *were  to  draw  their  [  *55S  ] 
own  conclusion,  and  for  that  reason  I  regret  that  I  reported  it. 

Mabtin,  B.  : 

I  fully  concur  in  the  opinion  of  my  brother  Aldbbson.  Goods 
left  in  the  possession  of  a  bankrupt  by  the  consent  of  the  true  owner 
do  not  pass  to  the  assignees,  unless  the  inference  can  be  drawn  that 
all  the  goods  found  in  his  possession  are  his ;  and,  as  no  such  infer- 
ence can  be  drawn  in  this  case,  the  only  question  is,  whether  the 
bankrupt  or  the  plaintiff  is  the  true  owner  of  these  clocks  ;  and,  as 
it  appears  that  the  plaintiff  is,  he  is  entitled  to  recover. 

Pabke,  B.  : 

I  am  of  the  same  opinion.  These  cases  involve  the  determination 
of  two  questions :  First,  whether  the  circumstances  under  which  the 
article  is  left  in  the  possession  of  the  third  party  carry  the  reputed 
ownership ;  and  secondly,  it  being  established  that  they  do,  whether 
the  article  was  left,  with  the  consent  of  the  true  owner,  in  the 
bankrupt's  possession,  under  such  circumstances  as  are  pointed  out 
by  Lord  Bedesdale  in  the  passage  to  which  I  have  referred.  In  the 
jiresent  case,  then,  the  first  question  is,  what  is  the  effect  of  these 
clocks  having  been  left  by  the  owner  in  the  clockmaker's  shop  ? 

45—2 


708  1864.    EX,    10  EX.  668—554.  [m. 

Hamilton     Now,  as  it  is  a  common  practice  for  clockmakers  to  expose  for  show 


r. 


Bell.  in  their  shops  clocks  which  have  been  left  by  their  customers  to  be 
repaired  or  cleaned,  it  is  not  to  be  inferred  that  all  the  clocks  in 
the  shop  are  the  shopkeeper*s,  and,  consequently,  the  fact  of  these 
clocks  being  left  in  the  bankrupt's  shop  does  not  afford  any  evidence 
of  reputed  ownership  ;  and  no  false  credit  is  gained  thereby,  for  the 
shopkeeper  may,  or  he  may  not,  be  the  owner  of  such  clocks  as  are 
exposed  in  the  shop.  Secondly,  if  the  question  of  reputed  owner- 
ship had  been  established,  this  case  does  not  fall  within  the  principle 
already  enunciated.    With  respect  to  the  two  last  clocks,  which 

[  ^554  ]      were  purchased  by  the  plaintiff  and  in  which  the  property  ^passed, 
the  bankrupt's  possession  of  them  was  not  such  a  one  as  he  ought 
not  to  have  had.    These  clocks  must  be  considered  in  the  same 
situation  as  if  the  plaintiff  had  received  them  at  his  house  after  the 
purchase,  and  had  afterwards  sent  them  back  to  be  repaired.    The 
bankrupt's  possession  of  these  clocks  was  rightful,  and  the  assignees 
have  no  claim  for  them.    A  more  serious  question  might  have  arisen 
as  to  the  clock  which  was  first  purchased,  and  which  had  remained 
in  the  bankrupt's  possession  for  so  considerable  a  time,  if  there  had 
been  any  ground  for  saying  that  there  was  any  evidence  of  reputed 
ownership  in  that  case.    But  there  was  none.    I  do  not  quarrel 
with  the  decision  of  Lingard  v.  Me%%iter,  upon  the  facts  before  the 
Court.    If  it  had  appeared  that  there  existed  a  practice  of  hiring 
machinery,  that  decision  might  give  rise  to  doubts.    In  KnoivUi  v, 
HorsfdU;  the  stock  of  wines  in  the  possession  of  the  bankrupt  was 
apparently  his,  for  there  was  no  evidence  that  a  tradesman  in  the 
capacity  of  the  bankrupt  in  that  case  held  possession  of  the  goods  of 
other  persons.    PHmd  facie,  therefore,  they  were  his,  and  he  was 
the  reputed  owner.    For  these  reasons,  I  agree  in  thinking  that 
there  ought  to  be  no  rule. 

Rule  refused. 


1864.  LEE  V.  HART. 

Nov.  22 
(10  Ex.  555—561 ;  8.  C.  24  L.  J.  Ex,  71.) 

[In  this  case  the  Court  made  a  rule  absolute  for  a  new  trial.  After  iht 
second  trial  the  case  came  before  the  Exchequer  Chamber  on  a  bill  of  exoeptioDs. 
and  will  be  reported  in  due  course  from  11  Ex.  p.  880.] 
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In  be  ALLISON.  mi. 

(10  Ex.  661-568  ;  S.  C.  24  L.  J.  M.  C.  73  ;  18  Jur.  1055;  3  W.  E.  62  ;  24     ^^^* 

L.  T.  0.  S.  117.)  [  561  ] 

Warrants  of  commitment,  oonvictions,  and  other  instniments  made  by 
magistrates,  are  sufficient,  if  they  correspond  with  the  forms  given  in  the 
schedule  to  the  Summary  Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43)  (1). 

The  Criminal  Procedure  Act,  1853  (16  &  17  Vict.  c.  30),  empowers  two 
justices  of  the  peace  to  punish,  on  summary  conviction  for  assaults  com- 
mitted on  females,  or  children  under  fourteen  years,  any  person  charged 
before  them  ''sitting  at  a  place  where  the  Petty  Sessions  are  usually  held :  " 
Held,  that  a  warrant  of  commitment  for  such  offence,  in  the  form  given  by 
the  11  &  12  Vict.  c.  43,  scbed.  (P.  1),  was  good,  although  it  did  not  state 
that  the  justices  before  whom  the  party  was  charged  were  sitting  at  a  place 
where  Petty  Sessions  are  usually  held. 

As  no  certiorari  issues  out  of  the  Court  of  Exchequer,  a  conviction  is 
properly  brought  before  it,  if  verified  by  affidavit. 

A  Commissioner  before  whom  an  affidavit  is  sworn,  ought  to  certify  that 
any  exhibit  annexed  is  the  document  referred  to  in  the  affidavit. 

HUDDLESTOX,  QXi  a  former  day,  had  obtained  a  rule  calling 
on  the  keeper  of  the  House  of  Correction  at  Stafford,  to  show  cause 
why  a  writ  of  habeas  corpus  should  not  issue  to  bring  up  the  body 
of  Joseph  Allison,  in  order  that  he  might  be  discharged  out  of 
custody.  The  prisoner  had  been  convicted  by  two  justices  of  the 
peace,  under  the  16  &  17  Vict.  c.  80,  of  an  aggravated  assault  upon 
a  child  under  seven  years  of  age,  and  was  committed  to  prison 
under  the  following  warrant: 

''County of  ]     To  the  constable  of  the  parish  of  Yoxall,  and  the 
Stafford,    V  keeper  of  the  House  of  Correction  at  Stafford,  in  the 
to  wit.      )  said  county  of  Stafford. 

''Whereas  Joseph  Allison,  of  the  parish  of  Yoxall,  in  the  said 

county,  was  this  day  duly  convicted  before  the  undersigned,  *two      [  *562  ] 

of  her  Majesty's  justices  of  the  peace  for  the  said  county,  upon  a 

charge  made  upon  the  complaint  of  Daniel  Burgen,  for  that  he  the 

said  Joseph  Allison,  on  the  27th  day  of  October,  1854,  at  the  parish 

of  Yoxall,  in  the  said  county,  did  by  violently  striking  and  beating 

with  a  cane,  whip-stock,  and  otherwise  ill  treating,  unlawfully 

commit  an  aggravated  assault  upon  one  George  Allison,  a  male  child 

under  the  age  of  fourteen  years,  to  wit,  of  the  age  of  seven  years, 

contrary  to  the  statute  in  such  case  made  and  provided ;  and  we, 

the  said  justices,  being  of  opinion,  at  the  time  of  the  hearing  and 

determination  of  the  said  offence  and  the  conviction  of  the  said 

Joseph  Allison,  that  the  said  assault  is  of  such  an  aggravated 

xiature,  that  it  cannot,  in  the  opinion  of  the  said  justices,  be 

(1)  See  now  the  foimB  in  the  Schedule  to  the  Summary  Jurisdiction  Rules,  1886. 
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In  re  sufficiently  punished  under  the  provisions  of  the  statute  9  Geo.  IV. 
c.  81 ;  it  was  thereby  adjudged,  that  the  said  Joseph  AllisoD,  for 
his  said  offence,  should  be  imprisoned  in  the  house  of  correction  at 
Stafford,  in  the  said  county,  and  there  kept  to  hard  labour  for  the 
space  of  six  calendar  months.  These  are,  therefore,  to  command 
you  the  said  constable  to  take  the  said  Joseph  Allison,  and  him 
safely  convey  to  the  house  of  correction  at  Stafford  aforesaid,  and 
there  to  deliver  him  to  the  keeper  thereof,  together  with  this  pre- 
cept ;  And  we  do  hereby  command  you  the  said  keeper  of  the  said 
house  of  correction,  to  receive  the  said  Joseph  Allison  into  yom' 
custody  in  the  said  house  of  correction,  there  to  imprison  him  and 
keep  him  to  bard  labour  for  the  space  of  six  calendar  months ;  and, 
for  so  doing,  this  shall  be  your  sufficient  warrant. 

"  Given  under  our  hands  and  seals,  this  8l8t  day  of  October,  at 
Burton-upon-Trent,  in  the  county  of  Stafford. 

"E.  P.  (L.8.) 

"  H.  F.  M.  (L.  s,) " 

Scotland  now  showed  cause,  and  produced  the  conviction : 

This  document  purported  to  be  verified  by  an  affidavit,  which 
stated,  that  ''  The  writing  hereunto  annexed  is  the  ^conviction  of 
[  *563  ]  the  above-named  Joseph  Allison,  formally  drawn  up,  and  under 
which  the  said  Joseph  Allison  was,  by  a  warrant  of  commitment, 
dated  the  81st  of  October,  1864,  (being  the  warrant  of  commitment 
referred  to  in  the  affidavit  upon  which  the  rule  in  this  case  was 
obtained),  committed  to  the  custody  of  the  keeper  of  the  house  of 
correction  at  Stafford."  But  the  Commissioner,  before  whom  the 
affidavit  was  sworn,  had  omitted  to  certify  that  the  document 
annexed  was  that  referred  to  in  the  affidavit. 

Huddleston  objected,  first,  that  the  conviction  could  not  be 
read,  inasmuch  as  it  had  not  been  removed  into  this  CJourt  by  writ 
of  certiorari. 

Scotland  submitted,  that,  as  no  ceitiorari  issued  out  of  this 
Court,  the  only  mode  in  which  the  conviction  could  be  brought 
before  it  was  by  producing  the  conviction  verified  by  affidavit. 

Huddleston  referred  to  Reg.  v.  Chaney(})  and  the  note  to 
Hammond's  case  (2),  as  authorities,  that  the  Court  cannot  look  at 
a  conviction,  unless  it  is  regularly  brought  before  it  by  writ  oi 
certiorari. 

(1)  6  Dowl.  P.  C.  281.  (2)  9  a  B.  99. 
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(Aldkrson,  B.  :  If  that  were  so,  a  prisoner,  who  was  improperly  in  le 
convicted,  could  never  obtain  relief  by  habeas  corpus  in  this  Court. 
And,  moreover,  in  a  case  like  the  present,  the  consequence  would 
be,  that  though,  on  an  application  to  the  Court  of  Queen's  Bench, 
the  rule  was  discharged,  yet  the  party  might  obtain  a  different 
decision  in  this  Court,  because  it  has  no  power  to  bring  the 
conviction  before  it  by  certiorari. 

Parke,  B.  :  Since  there  is  no  other  mode  of  bringing  the  convic- 
tion before  the  Court,  it  is  sufficient  to  produce  it  verified  by 
affidavit.) 

Huddleston  then  objected  that  the  conviction  was  not  properly 
verified,  since  the  Commissioner  before  whom  the  *affidavit  was      [  *««*  ] 
sworn,  had  not  certified  that  the  document  annexed  was  that 
referred  to  in  the  affidavit. 

Pollock,  C.  B.  : 

The  Master  reports  to  us,  that,  according  to  the  practice  of  the 
Court,  the  Commissioner  ought  to  have  certified  that  the  exhibit 
annexed  was  the  document  referred  to  in  the  affidavit. 

Upon  the  suggestion  of  the  Court  this  objection  was  waived  and 
the  conviction  read  (l).    The  Court  then  called  upon 

(1)  The  conyiction  was  as  follows :  October,  a.d.  1854,  at  the  said  parish 

"  County  )     Be  it  remembered,  that,  of  Yoxall.  in  the  said  county,  did  by 

of  Stafford  >on  the  dlst  day  of  Octoher,  violently  striking  and  beating  with  a 

to  wit.     )  A.D.  1854,  at  the  Petty  Ses-  cane  whip-stock,   and  otherwise   ill- 

sious  held  at  the  police    station    in  treating,  unlawfully  commit  an  aggra- 

Burton-upon-Trent,  in  the  said  county  yated  assault  upon  one  Oeorge  Allison, 

of    Stafford,    the  said  police   station  a  male  child  under  the  age  of  fourteen 

being  a  place  in  Burton-upon-Trent  years,  to  wit,  of  the  age  of  seven  years, 

aforesaid,  in  the  said  county,  where  contrary  to  the  statute  in  such  case 

the  Petty  Sessions  have  been  and  are  made   and    provided :    We  the    said 

usually  held,  Joseph  Allison,  of  the  justices  being  of  opinion,  at  the  time 

parish  of  Tozall,  in  the  said  county,  is  of  the  hearing  and  determination  of 

convicted  by  us,  being  the  undersigned  the  said  offence,  and  the  conviction  of 

two  of  her  Majesty's  justices  of  the  the  said  Joseph  Allison,  that  the  said 

peace  for  the  said  county,  sitting  at  assault   is    of    such    an     aggravated 

the  said  police  station  in  Burton-upon-  nature,  that  it  cannot,  in  the  opinion 

Trent  aforesaid,  in  the  said  county,  the  of  us  the  said  justices,  be  sufficiently 

said  police   station  being  a  place  in  punished  under  the  provisions  of  the 

Burton-upon-Trent,  in  the  said  county,  statute  9  Geo.  IV.  c.  31 ;  And  we  the 

where  theFetty  Sessions  have  been  and  said    justices    do    adjudge    the    said 

are  usually  held  as  aforesaid,  upon  a  Joseph  Allison,  for  his  said  offence,  to 

charge  made  upon  the  complaint  of  be  imprisoned  in  the  house  of  correc- 

X>aniel  Bergen :  For  that  he  the  said  tion  at  Stafford,  in  the  said  county  of 

JToseph  Allison,  on  the  27th  day  of  Stafford,  and  there  to  be  kept  to  hard 


712  1864.    EX.    10  EX.  666—666.  [b.b. 

In  re  HiiddUston  to  support  the  rale : 

Allison. 

[  566  ]  The  question  tarns  upon  the  validity  of  the  warrant  of  commit- 

ment alone.  The  warrant  is  invalid,  on  the  ground  that  it  does  not 
show  that  the  justices  by  whom  it  was  made  had  jurisdiction.  The 
16  &  17  Vict.  c.  80,  under  which  the  defendant  was  charged,  gives 
jurisdiction  to  two  justices  of  the  peace  '*  sitting  at  a  place  where 
the  Petty  Sessions  are  usually  held.**  This  ought  to  appear  affirma- 
tively upon  the  face  of  the  instrument  itself.  In  Rex  v.  York  (1),  Lord 
Mansfibld,  Gh.  J.,  said,  that  "  it  ought  to  be  shown  that  the  person 
convicting  had  authority  to  convict."  In  Paley  on  Convictions, 
page  286,  it  is  laid  down,  that  it  is  not  necessary  that  a  warrant 
should  state  the  conviction  in  a  precise  or  technical  form,  ''bat 
only  so  as  to  show  that  the  party  has  been  convicted  of  some 
specific  offence,  and  by  a  person  having  authority  for  that  purpose." 

(Pabkb,  B.  :  Rex  v.  Walter  {2)  is  cited  for  that  position,  but  I  do 
not  see  that  the  case  is  any  authority  for  it.) 

The  following  decisions  may  be  referred  to  for  the  purpose  of 
showing  how  the  Courts  have  regarded  these  instruments:  Reg* 
V.  Cavanah{Z),  Reg,  v.  Cheney  (4),  In  re  Peei'less  (6),  Ldndsay  t. 
Leigh  (6). 

(Scotland  referred  to  the  24th  section  of  the  11  &  12  Vict.  0.  4S, 
which  enacts  ''  that  where  a  conviction  does  not  order  the  payment 
of  any  penalty,  but  that  the  defendant  be  imprisoned,  or  imprisoned 
and  kept  to  hard  labour,  for  his  offence ;  or,  where  an  order  is  not 
for  the  payment  of  money,  but  for  the  doing  of  some  other  act,  and 
directs  that,  in  case  of  the  defendant's  neglect  or  refusal  to  do  such 
act,  he  shall  be  imprisoned,  or  imprisoned  and  kept  to  hard  labour, 
and  the  defendant  neglects  or  refuses  to  do  such  act ;  in  every  such 
case  it  shall  be  lawful  for  such  justice  or  justices  making  such  con- 
viction or  order,  or  for  some  other  justice  of  the  peace  for  the  same 
[  *566  ]  county,  riding,  division,  *liberty,  city,  borough,  or  place,  to  issue 
his  or  their  warrant  of  commitment  (P.  1,  2,)  under  his  or  their 

labour  for  the  space  of  six  calendar  (1)  5  Burr.  2684. 

months.  (2)  8  Mod.  5. 

**  Given  under  our  hands  and  seals,  (3)  1  Dowl.  N.  G.  546. 

the  day  and  year  first  above  men-  (4)  6  Dowl.  P.  G.  281. 

tioned,  at  Burton-upou-Trent,  in  the  (5)  1  Q-  B.  143. 

said  county  of  Stafford.  (6)  11  Q.  B.  465. 
"  E.  P.            (L.8.) 
"H.  F.M.  (L.8.)" 
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hand  and  seal,  &c."    This  warrant  follows  the  form  given  in  the        in  re 
schedule  (P.  1).)  ^'''''^^''• 

That  form  does  not  apply  to  an  offence  under  the  later  statute. 
The  commitment  given  by  the  form  (P.  1)  has  reference  to  commit- 
ments made  by  justices  acting  in  and  for  the  county,  &c.  The 
hearing  in  this  case  must  be  before  justices  in  Petty  Sessions.  And 
therefore  the  form  suggested  by  the  prior  Act  ought  to  be  remodelled 
to  meet  the  law  as  enacted  by  the  16  &  17  Vict.  c.  80.  In  Geswood's 
case(l),  which  is  a  recent  decision,  it  was  held,  that,  although  a 
commitment  of  a  servant  under  the  4  Geo.  IV.  c.  84,  s.  8,  for 
absenting  himself  need  not  set  forth  the  evidence  on  which  the 
conviction  proceeded,  still  it  must  show  on  the  face  of  it,  that  the 
prisoner  has  been  convicted  of  what  is  an  offence  within  the  Act. 

(Parke,  B.  :  There  the  statlBment  of  the  offence  was  defective, 
but  the  place  where  the  justices  sit  is  no  part  of  the  offence  with 
which  the  defendant  is  charged.  That  case,  therefore,  does  not 
apply.) 

Pollock,  C.  B.  : 

We  are  all  of  opinion  that  this  rule  must  be  discharged.  From 
what  has  fallen  from  the  Court,  it  is  clear  that  the  justices  had 
jurisdiction  to  make  the  conviction,  and  that  it  is  perfectly  good. 
I  make  this  statement,  as  it  would  be  unsatisfactory  if  it  were 
supposed  that  this  unfortunate  person  is  detained  in  custody  under 
a  conviction  that  is  invalid.  With  respect  to  the  commitment,  I 
abstain  from  going  generally  into  the  law  upon  the  subject,  although 
it  would  seem,  from  the  elaborate  argument  of  Mr.  Huddleston,  that 
it  may  be  difficult  to  reconcile  all  the  authorities  which  have  been 
cited,  and  that  the  propositions  expounded  by  certain  text  writers 
are  not  fully  supported  by  authority.  If  we  had  to  decide  the 
matter  independently  of  the  statute  11  &  12  Vict.  c.  48,  we  *might  [  *667  ] 
feel  it  necessary  to  take  time  to  consider  whether  some  rule  ought 
not  to  be  laid  down  upon  the  subject.  But  this  is  a  consideration 
which  becomes  altogether  immaterial.  The  statute  was  passed  for 
the  express  purpose  of  giving  magistrates  certain  forms  to  be  used 
in  particular  cases,  by  the  adoption  of  which  they  might  protect 
themselves,  and  render  their  proceedings  free  from  all  objection. 
The  11  &  12  Vict.  c.  48,  according  to  its  title,  is  **  An  Act  to  facili- 
tate the  performance  of  the  duties  of  Justices  of  the  Peace  out  of 

(1)  2  El.  &  Bl.  952. 
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In  re  Sessions  within  England  and  Wales  with  respect  to  summary  con- 
victions and  orders."  And  upon  comparing  the  warrant  of  commit- 
ment in  this  case  with  the  form  given  in  the  Schedule  (P.  1),  il  is 
found  to  correspond  with  it  precisely.  But  Mr.  Huddleston  con- 
tends, that,  at  the  time  this  statute  passed,  it  was  sufficient  if  the 
magistrate  acting  was  one  in  and  for  the  county,  and  therefore  that 
the  statute  was  framed  for  that  particular  state  of  things ;  but  that 
since  it  came  into  operation  a  statute  has  been  passed  of  a  highly 
penal  character,  empowering  two  justices  to  inflict  most  severe 
punishment ;  and  that,  in  order  to  guard  against  abuse  in  the 
exercise  of  such  authority,  the  hearing  must  take  place  before 
two  justices  in  Petty  Sessions;  and  the  learned  counsel  contends, 
that  the  warrant  should  state  these  facts.  But  I  do  not  think 
that  there  is  any  weight  in  that  argument.  The  statute  gives  a 
form  to  be  adopted  by  magistrates,  and  they  are  not  called  upon  to 
reason  upon  the  matter,  and  to  argue,  that,  because  the  law  in  some 
respect  has  been  altered,  therefore  they  must  alter  the  form.  The 
statute  expressly  enacts,  that,  where  a  warrant  is  required,  it  may 
be  drawn  up  in  the  form  given  in  the  schedule.  Here  the  justice 
have  adopted  the  form  given,  and  the  commitment  is  good. 

Parke,  B.  : 

I  am  of  the  same  opinion.  I  think  it  unnecessary  to  say  anything 
[  *^^  ]  as  to  the  grounds  on  which  the  *Court  of  Queen's  Bench  disposed 
of  this  case  when  it  was  before  them ;  and  I  entirely  agree  with  the 
Lord  Chief  Baron,  that,  if  justices  substantially  adopt  the  forms 
given  by  the  11  &  12  Yict.  c.  48,  they  do  all  that  is  required  oi 
them.  If  this  were  not  so,  the  Act  itself  would  prove  only  a  snare 
to  entrap  persons.  Now,  this  warrant  of  commitment  corresponds 
precisely  with  the  form  given  by  the  Act,  and  sets  out  all  that  is 
required.  It  is,  therefore,  valid.  I  do  not  quarrel  with  an  enact- 
ment which  aflfords  protection  to  magistrates  by  removing  technical 
objections  to  formal  proceedings. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  Since  the  passing  of  the  11  &  12  Vid 
c.  48,  all  that  magistrates  have  to  do  in  drawing  up  warrants  and 
convictions  is  to  follow  the  forms  given,  and  that  they  have  done. 
There  is  no  actual  hardship  here ;  for,  if  the  conviction  was  iiiad€ 
without  jurisdiction,  the  prisoner  may  remove  and  quash  it.  Tl« 
objection  to  the  form  of  this  commitment  is  purely  of  a  teclxriic&! 
character. 
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Platt,  B.  :  In  re 

Allison. 
If  the  11  &  12  Vict.  c.  43,  had  been  brought  before  the  attention 

of  the  Court  when  the  rule  was  moved,  it  would  not  have  been 

granted.     The  learning  of  the  cases  prior  to  it  has  been  swept  away 

by  the  24th  section,  which  enacts  that  it  shall  be  lawful  for  the 

justice  to  issue  his  **  warrant  of  commitment  (P.  1)."    The  warrant 

here  follows  the  form,  and  is,  therefore,  good.     We  have  no  power 

to  repeal  an  Act  of  Parliament ;  and  there  is  no  rule  more  wholesome 

than  that  which  prevents  technical  objections  from  interfering 

with  the  administration  of  justice. 

Rtde  discharged. 

WILLIAMS    V.    The    LONDON    COMMEECIAL  i854. 


EXCHANGE  COMPANY. 


Deo,  4. 


(10  Ex.  569—671.)  t  *^^  3 

Several  matters  in  difPerenoe  existing  between  the  plaintiff  and  defen- 
dants, some  of  which  were  the  subject  of  an  action,  it  was  agreed  between 
them,  that,  in  consideration  that  the  defendants  would  consent  to  refer  to 
arbitration  the  matters  of  the  action,  the  plaintiff  would  accept  such  agree- 
ment in  satisfaction  of  all  damages  sustained  by  him  in  respect  of  the  other 
matters  :  Held,  that  the  agreement  and  its  performance  was  a  good  bar  to 
an  action  in  respect  of  the  last-mentioned  matters. 

The  first  count  of  the  declaration  stated,  that  the  plaintiff 
employed  the  defendants  in  the  \7ay  of  their  business  as  share- 
brokers,  for  commission  to  be  paid  by  the  plaintiff  to  the  defendants 
in  that  behalf,  to  purchase  for  the  plaintiff,  when  and  as  soon 
thereafter  as  the  defendants  could,  one  hundred  shares  in  the 
Great  Northern  Railway  Company,  at  the  market  price  of  such 
shares  for  the  time  being ;  and  although  the  defendants  then  could 
and  ought  to  have  purchased  for  the  plaintiff  such  shares,  at  the 
then  market  price  thereof,  the  defendants  did  not  then  purchase 
such  shares,  or  any  part  of  them,  but  fraudulently  and  wrongfully 
neglected  and  omitted  to  do  so,  &c.  There  were  other  counts  in 
respect  of  other  shares. 

Plea — That,  after  the  accruing  of  the  causes  of  action  in  the 
declaration  mentioned,  and  before  the  making  of  the  agreement 
hereinafter  mentioned,  disputes  and  differences  were  existing  be- 
tween the  plaintiff  and  the  defendants  touching  and  concerning 
divers  dealings  and  transactions  which  had  taken  place  between 
them,  and  touching  certain  matters  of  account  arising  out  of  those 
dealings  and  transactions;  and  that  some  of  the  said  matters 
consiBted  of  the  several  transactions  in  the  declaration  mentioned 


716  1864.    EX.    10  EX.  669—571.  [b,b. 

Williams     as  to  the  direction  to  purchafle  shares  for  the  plaintiff,  and  others 
London      of  such  matters  were  the  subject  of  an  action  then  depending  in 
^ExcHANQB^  this  Court  by  the  plaintiff  against  the  defendants  for  damages 
Co.         claimed  by  the  plaintiff  in  respect  of  certain  other  dealings  between 
[  *^70  ]      the  plaintiff  and  the  defendants,  *and  certain  other  directions  by 
the  plaintiff  to  the  defendants  to  purchase  for  the  plaintiff  certain 
other  shares.    Whereupon,  the  said  disputes  and  differences  then 
existing  and  the  said  action  depending  as  aforesaid,  it  was  agreed 
between  the  plaintiff  and  the  defendants,  that,  in  consideration  that 
the  defendants  would  consent  to  a  Judge's  order,  by  which  the 
matters  of  the  said  action  should  be  referred  to  the  award  of  C.  C, 
and  that  the  defendants  would  agree  to  perform  in  all  things  his 
award,  to  be  made  of  and  concerning  the  matters  so  to  be  to  him 
referred,  so  far  as  the  same  award  should  direct  performance  to  be 
made  by  the  defendants,  the  plaintiff  should  and  would  accept  such 
agreement  by  the  defendants  in  full  satisfaction  of  all  damages 
sustained  by  the  plaintiff  for  and  in  respect  of  the  several  causes  of 
action  in  the  declaration  in  this  action  alleged.    Averments :  That, 
in  pursuance  of  the  said  agreement,  a  Judge's  order  in  the  said  then 
depending  action  was  consented  to  by  the  defendants,  and  was  made 
by  Sir  T.  J.  Platt,  Knight,  one  of  the  Barons  of  this  Court,  whereby, 
and  by  consent  of  the  plaintiff  and  the  defendants,  the  matters  of 
the  said  then  depending  action  were  referred  to  the  award  of  the 
said  C.  C,  and  whereby  it  was  ordered  that  the  costs  of  the  said 
cause   should  abide  the  event  of  the   said  award,  &c. ;  and  the 
plaintiff  did  then  accept  such  consent  and  such  order  made  in 
pursuance  of  the  said  agreement,  in  full  satisfaction  and  discharge 
of  all  damages  by  the  plaintiff  sustained  for  and  in  respect  of  the 
several  causes  of  action  in  the  declaration  in  this  present  action 
alleged.     The  plea  then  proceeded  to  state  that  the  arbitrator  made 
his  award,  and  found  for  the  plaintiff,  damages  4241.  9«.  6d.,  which 
the  defendants  paid  to  the  plaintiff,  with  costs. 
Demurrer,  and  joinder  therein. 

WiUes,  in  support  of  the  demurrer : 

The  plea  is  bad,  as  an  accord  without  satisfaction.    An  agreement 
[  ^571  ]      to  refer  to  ^arbitration  an  action  then  pending  cannot  operate  aa  a 
satisfaction  or  release  of  other  causes  of  action  not  included  in  that 
reference. 

(Pabkb,  B.  :    There  is    good  consideration  for  the  plaintiff '^ 
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relinqaishing  those  claims.  The  defendants  consent  to  refer  the 
action  by  a  Judge's  order,  ii?hich  may  be  enforced  by  attachment. 

Martin,  B.  :  Suppose  a  person  has  two  claims  against  another, 
and  he  says  to  the  latter,  "  If  you  will  consent  to  refer  the  one 
claim,  I  will  give  up  the  other,"  surely  such  an  agreement  would 
be  binding.) 

An  accord  must  appear  to  be  advantageous  to  the  party,  otherwise 
it  is  no  satisfaction :  Bac.  Abridg.  tit.  "  Accord  and  Satisfaction  '* 
(A.).  This  reference  is  not  more  advantageous  to  the  plaintiff  than 
it  is  to  the  defendants.  It  cannot  be  considered  that  either  party 
obtains  by  it  more  than  he  is  justly  entitled  to  in  respect  of  the 
matters  referred ;  consequently,  there  is  nothing  in  satisfaction  of 
the  claims  not  included  in  the  reference. 

(Parke,  B.  :  The  matters  in  question  could  not  have  been  referred 
unless  by  consent  of  both  parties.  Then,  as  it  appears  that  there 
was  a  binding  agreement  to  refer,  that  is  a  satisfaction  of  the  other 
claims.) 

Baratow  appeared  in  support  of  the  plea,  but  was  not  called 
upon  to  argue. 

Per  CuRUM  (i) : 

There  must  be  judgment  for  the  defendants. 

Judgment  far  the  defendants. 


Williams 

r. 

London 

commebcial 

exchanob 

Co. 


OULDS  V.  HARUISON. 

(10  Ex.  572-580  ;  S.  C.  3  C.L.  R  353 ;  24  L.  J.  Ex.  66.) 

To  an  action  on  a  bill  of  exchange,  drawn  by  B.  upon,  and  accepted  by, 
the  defendant,  and  indorsed  by  B.  to  the  plaintiff,  the  defendant  pleaded, 
secondly,  that,  before  the  acceptipg  of  the  bill,  the  defendant  authorieed 
B.,  in  his  own  name,  but  on  account  of  the  defendant,  to  lay  bets  on -horse 
races,  and  B.,  in  pursuance  of  such  authority,  laid  such  bets  and  lost  them : 
that  B.  afterwards  voluntarily,  and  without  the  request  of  the  defendant, 
paid  the  losses  on  such  bets ;  that  the  bets  were  wagering  contracts  ;  and 
that  the  defendant  accepted  the  bill  for  repayment  to  B.  of  the  monies 
which  he  had  so  paid ;  and  that  there  was  no  other  consideration  for  the 
acceptance  and  no  consideration  for  the  indorsement.  Fifth  plea:  that 
after  the  bill  was  due,  and  before  B.  indorsed  it  to  the  plaintiff,  B.,  being 
indebted  to  the  defendant  in  a  sum  exceeding  the  amount  of  the  bill  and 
interest,  the  defendant  elected  to  set-off  against  the  bill  the  debt  so  due  to 
him,  and  gaye  notice  of  such  his  election  to  B. ;  and  that  B.  indorsed  the 


1864. 
/^c.  18. 

[572] 


(1)  Parx£,  B.,  Plait,  B.,  and  Martin,  B. 
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OuLi>6  bill  to  the  plaintiff  after  such  notice.    Sixth  plea :  that,  after  the  bill 

^-  due  and  before  B.  indorsed  it  to  the  plaintiff,  B.  was  indebted  to  the  defendant 

Harbison.  j^  ^  g^^^j^  exceeding  the  amount  of  the  bill  and  interest;  and  B.,  in  order 

to  deprive  the  defendant  of  his  right  of  set-off,  did,  in  order  to  defraod 
the  defendant  and  in  collusion  with  the  plaintiff,  indorse  the  bill  to  the 
plaintiff,  in  order  to  enable  the  plaintiff  to  sue  the  defendant  on  the  bill, 
without  any  consideration  for  the  indorsement ;  and  that  the  plaintiff  sues 
merely  as  the  agent  of  B.,  and  in  collusion  with  him.  On  demurrer  to 
these  pleas :  Held,  that  the  second  plea  was  bad ;  for  the  defendant,  by 
giving  the  bill,  acknowledged  the  money  was  paid  on  his  account,  and  con- 
sequently there  was  suflScient  consideration  for  the  payment  of  tkte  bill(l) : 

Held,  also,  that  the  fifth  plea  was  bad,  since  the  indorsee  of  an  oYerdue 
bill  does  not  take  it  subject  to  claims  arising  out  of  collateral  matters,  such 
as  a  set-off. 

Held,  also,  that  the  sixth  plea  was  bad,  inasmuch  as  the  indorsement  of  an 
overdue  bill,  under  the  circumstances  stated  in  that  plea,  was  no  fraud  (2). 

Declaration  on  a  bill  of  exchange,  drawn  by  John  Bennett  npon 
and  accepted  by  the  defendant,  and  indorsed  by  J.  Bennett  to  the 
plaintiff. 

Second  plea — That,  before  the  accepting  of  the  bill,  the  defendant 
authorised  J.  Bennett,  in  his  J.  Bennett's  own  name  bat  on  account 
of  the  defendant,  to  lay  bets  on  horse  races;  and  J.  Bennett, 
in  pursuance  of  such  authority,  laid  bets  on  horse  races,  and 
lost  them:  And  the  defendant  says,  that  J.  Bennett  afterwards, 
voluntarily,  and  without  the  request  of  the  defendant,  paid  to  the 
persons  to  whom  he  so  lost  such  bets  divers  monies  on  account  of 
the  monies  which  he  had  so  lost;  and  the  defendant  says,  that 
the  bets  respectively  were  contracts  by  way  of  wagering ;  and  the 
defendant  says  that  the  said  bill  was  afterwards  so  made  and 
accepted  as  in  the  declaration  mentioned,  for  and  on  account  and 
towards  repayment  to  J.  Bennett  of  the  monies  which  he  had  so 
paid;  and  the  defendant  says,  that  there  never  was  any  other 
consideration  for  the  acceptance;  and  the  defendant  says,  tliat 
[  *573  ]  there  *was  no  consideration  for  the  indorsement  of  the  said  bill 
to  the  plaintiff. 

The  third  and  fourth  pleas  were  similar ;  the.  one  alleging  that 
the  bill  was  indorsed  to  the  plaintiff  after  it  became  doe;  the  other, 
that  the  plaintiff  at  the  time  the  bill  was  indorsed  to  him  had 
notice  of  the  premises. 

Fifth  plea — That,  after  the  day  on  which  the  bill  became  due,  and 
before  J.  Bennett  indorsed  it  to  the  plaintiff,  and  while  J.  Bennetl 
was  the  holder  and  owner  of  the  bill,  he  then  being  indebted  to  the 

(1)  Tatam  v.  Heeve  [1893]  1  Q.  B.  (2)   Bills  of  Exchange  Act,     is.sj- 

44,  62  L.  J.  a  B.  30  ;  but  see  now      s.  36  (2). 
the  Gaming  Act,  1892. 
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defendant  in  a  sum  exceeding  the  amount  of  the  bill  and  the  interest       Oulds 

thereon  from  the  time  when  the  same  became  due,  the  defendant    hak&isok. 

elected  to  set-off  against  the  bill  an  equivalent  part  of  the  debt  so 

due  to  the  defendant  from  J.  Bennett,  and  gave  notice  of  such  his 

election  to  J.  Bennett ;  and  the  defendant  says,  that  the  said  debt 

due  from  J.  Bennett  at  the  commencement  of  this  suit  was  and  is 

still  due  and  unpaid  to  him ;  and  the  defendant  says,  that  J.  Bennett, 

80  as  in  the  declaration  mentioned,  indorsed  the  bill  to  the  plaintiff 

after  the  day  on  which  the  bill  became  due,  and  after  J.  Bennett 

had  such  notice  as  aforesaid,  and  while  the  said  debt  was  so  due  to 

the  defendant  from  J.  Bennett ;  and  the  defendant  says,  that  he 

was  not,  at  the  time  when  he  so  elected  to  make  the  said  set-off,  or 

at  any  time  afterwards,  indebted  to  J.  Bennett  on  any  other  account 

than  on  the  bill ;  and  the  defendant  says,  that  the  plaintiff  never, 

before  J.  Bennett  had  such  notice,  acquired  or  had  any  title  or  right 

to  have  the  bill  indorsed  to  him. 

Sixth  plea — That,  after  the  day  on  which  the  bill  became  due,  and 
before  J.  Bennett  indorsed  it  to  the  plaintiff,  and  while  J.  Bennett 
was  the  holder  and  owner  of  the  bill,  he  was  indebted  to  the  defen- 
dant in  a  sum  exceeding  the  amount  of  the  bill  and  the  interest 
thereon  from  the  time  when  the  same  became  due ;  and  whilst  the 
said  sum  of  money  owing  from  J.  Bennett  to  the  defendant  was  due 
and  unpaid,  and  after  the  bill  became  due,  J.  Bennett,  in  *order  to      [  *674  ] 
deprive  the  defendant  of  his  right  of  set-off  in  respect  of  the  afore- 
said sum  of  money  then  owing  from  J.  Bennett  to  the  defendant, 
did,  in  order  to  defraud  the  defendant,  and  in  collusion  with  the 
plaintiff,  indorse  the  bill  to  the  plaintiff,  in  order  to  enable  the 
plaintiff  to  sue  the  defendant  on  the  bill,  without  any  consideration 
for  the  said  indorsement ;  and  that  the  plaintiff  sues  in  this  action 
merely  as  the  agent  of  J.  Bennett  and  in  collusion  with  him ;  and 
that  the  sum  of  money  so  due  as  aforesaid  from  J.  Bennett  to  the 
defendant  hath  not,  nor  hath  any  part  of  it,  been  paid,  but  is  still 
due.    And  the  defendant  says,  that  he  was  not,  at  the  time  when  the 
bill  was  so  indorsed  to  the  plaintiff,  or  at  any  other  time  afterwards, 
indebted  to  J.  Bennett  on  any  other  account  than  on  the  bill. 
Demurrers,  and  joinders  therein. 

Hance  argued  in  support  of  the  demurrers  (December  4) : 
The  second,  third,  and  fourth  pleas  are  clearly  bad.    The  8  &  9 
Vict.  c.  109,  s.  18,  merely  renders  wagering  contracts  incapable  of 
being  enforced;  therefore,  there  was  nothing  illegal  in  Bennett's 
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OuLDs       making  the  bets  on  account  of  the  defendant ;  and  the  direction  to 
Harbisok.     m&ke  them  contained  an  implied  authority  to  pay  them  if  lost 
Then  the  defendant,  by  afterwards  giving  a  bill  for  the  amount  so 
paid,  in  effect  ratified  the  payment 

(Parke,  B.  :  Those  pleas  are  certainly  bad.) 

The  fifth  plea  is  also  bad.  It  does  not  show  that  the  defendant  had 
any  right  of  set-off,  since  no  action  had  been  brought  by  Bennett 
against  him.  Moreover,  the  defendant  was  not  bound  to  set-off  the 
debt ;  and  it  is  consistent  with  every  allegation  in  the  plea  that  the 
defendant  might  have  recalled  his  election,  and  refused  to  eet-off 
before  the  bill  was  indorsed  to  the  plaintiff. 

(Parks,  B.  :  The  plea  only  states  that  the  defendant  elected  to 
set-off  the  debt,  and  gave  Bennett  notice  of  his  election ;  but  that 
is  of  no  avail,  unless  both  parties  agreed  to  it.) 

The  sixth  plea  is  bad,  since  it  does  not  show  that  the  defendant 
[  •575  ]  intended  *to  set-off  the  debt ;  and,  consistently  with  every  allegation 
in  the  plea,  he  may,  in  fact,  have  refused  to  do  so.  If,  however, 
this  is  substantially  Bennett's  action,  the  defendant  is  not  deprived 
of  his  right  of  set-off;  for  the  indorsee  of  an  overdue  bill  takes  it 
subject  to  all  the  equities  which  attached  to  the  bill  in  the  hands  of 
the  holder  when  it  became  due  :  Whitehead  v.  Walker  (i),  Bummgk 
V.  Mow  (2). 

c7.  Addison,  contrd : 

The  second,  third,  and  fourth  pleas  are  good.    There  was  no 
consideration  for  the  acceptance  or  indorsement.    By  the  8  &  9  Vict. 
c.  109,  s.  18,  all  wagering  contracts  are  absolutely  void.     It  is 
clear,  therefore,  that  the  winner  could  have  recovered  the  bet,  and 
consequently  the  payment  by  Bennett  was  a  payment  in  his  own 
wrong.    It  is  argued,  that  the  defendant,  by  giving  the  bill,  ratified 
the  payment ;  but  the  doctrine  of  ratification  only  applies  where 
the  act  is  done  by  a  person  as  agent  and  for  the  benefit   of 
another. 

(Parke,  B.  :  Do  not  the  words  ''  on  account  of  him  the  defend&nt'* 
mean  "  as  his  agent?"  If  the  defendant,  instead  of  giving  a  hSL 
had  paid  the  money,  could  he  have  recovered  it  back?  Then, 
having  given  a  bill,  that  is  a  payment  by  anticipation.) 

(1)  62  B.  £.  728  (10  M.  &  W.  696).  (2)  10  B.  &  C.  658. 
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If  a  person  makes  another  his  agent  to  purchase  goods,  that  does       Ouldb 
not  necessarily  constitute  him  agent  to  pay  for  them.     So  here,     harrisov. 
Bennett  might  have  been  the  defendant's  agent  to  lay  the  bets,  but 
not  to  pay  his  losses. 

(Parke,  B.  :  If  a  person  gives  a  bill  for  a  debt  which  he  is  not 
bound  in  law  to  pay,  as  for  instance  on  a  guarantee  not  in  writing, 
there  is  good  consideration  for  the  bill ;  it  is,  in  truth,  a  payment 
at  a  future  day.  It  has,  indeed,  been  held,  that  a  gift  is  not  binding 
unless  it  be  by  deed,  or  the  subject  of  a  gift  be  actually  delivered  ; 
but,  if  the  point  were  res  nova,  it  would  perhaps  be  decided 
differently.) 

*Then,  with  respect  to  the  fifth  plea.  The  election  by  the  defendant  C  *^^^  ] 
to  set  off  the  debt  due  to  him  from  the  drawer  of  the  bill  was,  as 
between  them,  tantamount  to  payment.  OoodaU  v.  Ray  (i)  decided, 
that  an  indorsee  of  a  promissory  note,  not  overdue,  but  the  amount 
of  which  is  exceeded  by  a  cross  demand  of  the  maker  on  the  payee, 
having  notice  of  such  demand  at  the  time  of  the  indorsement, 
cannot  recover  against  the  maker  advances  made  to  the  payee  on 
the  note  subsequent  to  such  notice,  although  the  note  is  a  distinct 
transaction  between  the  original  parties. 

(Parke,  B.  :  It  cannot  be  said  that  a  mere  notice  of  set-off 
between  the  maker  and  acceptor  of  a  bill  before  it  is  due  will 
restrict  the  negotiability  of  the  instrument.  I  pointed  out,  in 
Whitehead  \.  Walker  (2),  that  there  must  be  some  mistake  in  the 
report  of  the  case  of  Goodall  v.  Kay.) 

The  law  of  set-off  is  founded  on  the  doctrine  of  the  civil  law  as  to 

compensation  :  Pothier  on  **  Obligations/'  p.  8,  c.  4  ;  and  the  same 

principles  ought  to   govern  its  application.     Unless  a   notice  of 

election  to  set  off  a  debt  is  binding,  this  inconvenience  will  ensue, 

that  the  party  to  whom  the  older  debt  is  due  must  bring  an  action 

in  order  to  prevent  the  operation  of  the  Statute  of  Limitations ;  and, 

if  he  does  so,  he  is  met  by  the  set-off,  and  must  pay  the  costs  of  the 

unsuccessful  action.     Then,  with  respect  to  the  sixth  plea,  it  shows 

that  the  drawer,  acting  in  collusion  with  the  plaintiff,  fraudulently 

indorsed  the  bill,  in  order  to  deprive  the  defendant  of  his  right  of 

set-off.     Such  a  transaction  is  within  the  spirit,  if  not  within  the 

letter,  of  the  18  Eliz.  c.  6.     In  Watkins  v.  Bensusan  (s),  which  was 

(1)  4  Dowl.  P.  C.  76.  (3)  9  M.  &  W.  422. 

(2)  62  E.  E.  728  (10  M.  &  W.  696). 
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OuLM  an  action  by  indorsee  against  acceptor  of  a  bill  of  exchange,  the 
Habribok.  defendant  pleaded,  that,  before  and  at  the  time  of  the  indorsing  of 
the  bill  by  the  drawer,  he,  the  drawer,  was  indebted  to  the  defendant 
in  a  sum  of  money  exceeding  the  amount  of  the  bill ;  and,  that, 
[  *677  ]  after  the  bill  became  due,  in  order  to  deprive  ^the  defendant  of  his 
right  of  set-off  in  respect  of  the  debt,  he  fraudulently  indorsed  the 
bill,  to  enable  the  plaintiff  to  sue  the  defendant  on  the  bill,  and 
without  any  consideration  for  the  indorsement :  and  that  was  held 
to  be  an  issuable  plea.  If  the  drawer  had  sued  upon  the  bill,  it  is 
clear  that  the  defendant  might  have  set  off  the  debt;  then  his 
situation  is  altered  by  the  fraudulent  transfer.  At  all  events  this 
is  a  good  plea  of  set-off,  within  the  principle  of  the  decision  in  Can 
V.  Hinchlifil). 

(Mabtik,  B.  :  If  this  amounts  to  a  plea  of  set-off,  it  ought  to  have 
the  effect  of  extinguishing  the  debt  due  from  the  drawer ;  but  be 
still  remains  liable.) 

HancBy  in  reply,  referred  to  Isherg  v.  Bowden  (2). 

Pabkb,  B.  : 

We  entertain  no  doubt  about  any  of  the  pleas  except  the  last. 
With  respect  to  the  three  first,  the  acceptance  by  the  defendant  of 
the  bill  of  exchange  for  monies  paid  by  the  drawer  for  bets  made  in 
his  own  name,  but  in  reality  for  the  defendant,  was  a  payment  on 
account.  It  is  true,  that  the  defendant  was  not  bound  in  law  to 
repay  the  drawer ;  but,  since  he  chose  to  give  a  bill,  there  is  good 
consideration  for  its  payment.  If,  instead  of  a  bill,  the  defendant 
had  given  a  sum  in  cash,  or  a  bank  note,  it  is  clear  that  he  could 
not  have  recovered  it  back.  It  is,  in  effect,  the  same  with  a  bill. 
There  is  money  paid  on  the  defendant's  account,  which,  by  giving 
the  bill,  he  acknowledges  to  be  a  payment  on  his  account,  and  that 
is  ample  consideration  for  the  bill.  Then,  as  to  the  fifth  plea^ 
notice  of  the  existence  of  a  set-off  does  not  take  the  case  out  of  the 
authority  of  Burrough  v.  Moss,  which  decided  that  the  indorsee  of 
an  overdue  bill  does  not  take  it  subject  to  claims  arising  oot  of 
collateral  matters,  such  as  a  set-off,  which  is  only  a  convenient 
[  *678  ]  mode  of  settling  mutual  accounts.  The  *only  point  upon  whidi 
we  entertain  any  doubt,  is,  whether  the  sixth  plea  shows  an 
indorsement  of  the  bill  under  such  circumstances  of  fraud  as  to 
give  the  defendant  the  same  right  of  set-off  against  the  plaintiff  as 
(1)  4  B.  &  0.  647.  (2)  8  Ex.  W2, 
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tie  had  against  the  drawer  of  the  bill.     On  that  point  we  will  take       Oulds 

time  to  consider.  Hai^sok. 

Cur,  adv.  vvlt 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

The  only  question  remaining  for  decision  in  this  case  is  the 
sufficiency  of  the  sixth  plea.  It  is  in  these  terms :  (His  Lordship 
read  the  plea,  and  proceeded :)  A  plea,  not  substantially  different 
from  this,  was  held  by  this  Court  to  be  an  issuable  plea,  in  the  case 
of  Watkins  v.  Bensusan  (l),  where  judgment  had  been  signed  for 
want  of  a  plea,  after  the  defendant  had  given  the  usual  undertaking 
to  plead  issuably.  But  in  such  cases  it  is  not  usual  to  allow  judg- 
ment to  be  signed  unless  the  plea  is  manifestly  bad,  which  this  plea 
is  not,  there  certainly  being  a  fair  question  about  it.  We  think, 
upon  full  consideration,  that  the  plea  is  bad. 

It  must  be  considered  as  entirely  settled  by  the  case  of  Buirough 
V.  Mo88  (2),  that  the  indorsee  of  an  overdue  bill  takes  it  subject  to 
all  the  equities  that  attach  to  the  bill  itself  in  the  hands  of  the 
holder  when  it  was  due ;  as,  for  instance,  the  payment  or  satis- 
faction of  the  bill  itself  to  such  holder,  or  where  the  title  of  such 
holder  was  only  to  secure  the  balance  of  an  account  due,  as  seems 
to  have  been  the  case  in  Collenridge  v.  t^arquharson  (s).  But  the 
indorsee  does  not  take  it  subject  to  claims  arising  out  of  collateral 
matters,  as  the  statutory  right  of  set-off,  which  is  merely  a  mode  of 
preventing  multiplicity  of  actions  between  the  same  parties. 

The  doctrine  laid  down  in  Burrough  v.  Moss  has  been  followed  in  [  579  ] 
Steia  V.  Yglesias  (4),  and,  we  believe,  never  disputed.  Notice  of  the 
existence  of  the  set-off  to  the  holder  of  the  bill  at  the  time  it  was 
due  makes  no  difference,  as  was  settled  in  Whitehead  v.  Walker  (s), 
unless,  indeed,  express  notice  was  given  by  the  party  liable,  and 
evidence  of  acquiescence  in  it,  such  as  would  amount  to  proof  of  an 
agreement  to  set  off  by  both  parties,  which  would  be  a  satisfaction 
of  the  bill  independently  of  the  Statute  of  Set-off. 

This  being  clearly  settled,  what  is  the  effect  of  an  indorsement  of 
an  overdue  bill  under  the  circumstances  mentioned  in  the  plea  ? 
These,  though  inaccurately  stated,  we  think,  amount  to  an  aver- 
raent,  that  both  the  indorser  and  indorsee,  knowing  that  there  was 
SL  debt  due  to  the  defendant,  which  would  be  set  off  if  the  action 

(1)  9  M.  &  W.  422.  (4)  1  Cr.  M.  &  E.  565. 

(2)  10  B.  &  C.  558.  (5)  62  E.  B.  728  (10  M.  &  W. 
(a)  1  Stark.  N.  P.  259. 
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OuLDs  shoald  be  brought  by  the  indorser  against  the  defendant,  in  order 
Habbison.  ^  defeat  that  set-off,  and  fraudulently,  so  far  as  that  was  a  fraud 
but  no  further,  agreed  that  the  bill  should  be  indorsed,  and  it  was 
therefore  indorsed,  without  value,  to  the  plaintiff. 

Though  the  plaintiff  gave  no  value,  the  bill  by  the  indorsement  is 
transferred  to  him,  nnd  he  has  a  right  to  sue  on  the  bill  if  any 
intermediate  party  is  a  holder  for  value.  There  is,  therefore,  no 
defect  in  his  title  on  that  account.  The  only  question  then  is,  does 
the  supposed  fraud  vitiate  it;  and  in  what  way?  Is  it  really  a  fraud, 
though  called  so  ?    We  think  it  is  no  fraud. 

The  holder  is  under  no  legal  obligation  to  allow  the  debt  to  be  set 
off  against  the  claim  on  the  bill,  unless  he  has  entered  into  a  contract 
to  that  effect  with  the  defendant,  which  contract  would  create  an 
equity  in  favour  of  the  defendant  attaching  to  an  overdue  bill.  His 
power  to  circulate  it  is  not  restrained  simply  by  the  existence  at  the 
time  of  a  debt  of  equal  value,  and  his  circulating  it  is,  therefore, 
[  •B80  ]  ♦no  infringement  of  any  existing  right  of  the  defendant.  It  is 
wholly  contingent  whether  the  defendant  will  have  a  debt  due  to 
him  from  the  plaintiff  when  the  bill  is  sued  upon,  and,  if  there 
be,  whether  the  defendant  will  choose  to  plead  a  set-off.  Till 
then  the  whole  amount  of  the  bill  is  due  to  the  plaintiff;  and 
if  he  indorses  over  the  bill,  though  he  must  have  known  that  the 
contingent  right  of  set-off  would  be  defeated,  he  clearly  would  give 
a  good  title.  Does  it  become  a  fraud  and  defeat  the  title,  if  he 
actually  intends  to  do,  by  indorsing  it,  what,  under  the  circum- 
stances, would  be  the  necessary  result  of  that  act  ?  and  would  i^ 
become  so  if  he  communicates  that  intention  to  the  indorsee,  and 
the  latter  agreed  to  assist  him  ? 

This,  we  think,  is  no  fraud,  and  does  not  avoid  the  transaction. 
If  it  was  a  fraud,  what  would  the  consequence  be  ?  The  transfer 
would  be  valid  between  the  parties,  and  void  only  as  against  the 
party  intended  to  be  defrauded.  That  would  not  enable  the  defen- 
dant to  set  off  against  the  plaintiff  the  debt  due  from  another ;  for 
it  would  be  against  the  words  of  the  statute,  which  apply  only  to 
mutual  debts  between  the  defendant  and  plaintiff:  Vide  Itber^ 
V.  Bowden{\).  The  cases  in  which  a  set-off  has  been  allowed  of 
debts  not  due  from  the  plaintiff  to  the  defendant  are  explained 
in  the  judgment  in  that  case.  They  are  cases  where  the  resl 
principal  has  permitted  another  to  deal  as  owner,  and  cannot  be 
permitted  to  interfere  with  allowing  the  same  defence  against  tbf 

(1)  8  Ex.  852. 
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real  principal   which   he  would  have  had  against  the  apparent       Oulds 
one:  see  8  Ex.  859,  Carr  v.  Hinchliff{i),  George  v.  Clagett  {2),  as     habbison. 
explained  in  Tucker  v.  Tucker  (s).    That  is  entirely  different  from 
the  present  case. 
We  think,  for  these  reasons,  that  the  sixth  plea  is  bad. 

Judgment  for  the  plaintiff. 
FU8SKLL  V.  DANIEL.  i834. 

Dee,  18. 
(10  Ex.  681—606 ;  8.  0.  24  L.  J.  Ex.  130.)  

[Case  on  Usury  Acts,  repealed  by  17  &  18  Yiot.  c.  90,  and  S.  L.  B.  (No.  2) 
Act,  1874.] 


KEMP  AND  Another  v.  BALLS  (4).  iss*. 

Dee.h, 
(10  Ex.  607-610 ;  S.  C.  3  0.  L.  B.  193 ;  24  L.  J.  Ex.  47.)  

To  an  action  by  indorsee  against  acceptor  of  a  bill  of  exchange  for  55/.  L  ^^^  J 
the  defendant  pleaded,  that  he  accepted  the  bill  for  the  accommodation  of 
the  drawer,  and  without  consideration ;  that  the  drawer  indorsed  it  with 
other  bills  to  the  plaintiffs  as  a  security  for  the  repayment  of  30/.  then 
advanced  by  them  to  the  drawer,  and  that  after  action  the  plaintiffs*  claim 
on  the  bill  was  satisfied  and  discharged  by  payment  to  them,  by  the  acceptor 
of  one  of  the  other  bills,  of  the  sum  of  mone^*  so  advanced,  and  all  interest 
thereon ;  and  that  from  thence  hitherto  the  plaintiffs  held  and  still  hold  the 
bill  declared  on,  without  value  or  consideration  :  Held,  on  demurrer,  that 
the  plea  was  bad,  both  on  the  gi*ound  that  it  did  not  answer  the  damages  in 
the  action  ;  and  also,  that  the  payment  relied  on  as  made  by  a  stranger  was 
not  alleged  to  have  been  made  for  and  on  account  of  the  debt,  and  to  have 
been  ratified  by  the  defendant. 

The  declaration  was  on  a  bill  of  exchange  for  55/.  9«.  Qd., 
payable  three  months  after  date,  drawn  by  one  B.  Ewen  upon  the 
defendant,  and  accepted  by  him,  and  indorsed  by  Ewen  to  the 
plaintiffs. 

Plea — **  That  the  defendant  accepted  the  said  bill  for  the  accom- 
modation of  the  said  Robert  Ewen,  and  that  there  never  was  any 
value  or  consideration  for  such  acceptance,  or  for  the  payment  by 
the  defendant  of  any  part  of  the  amount  of  the  said  bill ;  and  that 
the  said  B.  Ewen  indorsed  the  said  bill  and  other  bills  to  the 
plaintiffs  as  a  security  for  the  repayment  to  the  plaintiffs  of  a  small 
sum  of  money,  to  wit,  80^,  and  no  more,  then  advanced  by  the 
plaintiffs  to  him,  and  interest  thereon,  and  upon  and  for  no  other 
value  or  consideration ;  and  that  after  action  the  plaintiffs'  claim 
on  the  said  bill  was  satisfied  and  discharged  by  payment  to  them, 

(1)  4  B.  &  C.  547.  (a)  4  B.  &  Ad.  7-15. 

(2)  4  B.  R  462  (7  T.  E.  359).  (4)  Bills  of  Exchange  Act,  1882,  s.  59. 


726  1864.    EX.    10  EX.  607—608.  [r.b. 

Kemp       by  the  acceptor  of  one  of  the  other  bills,  of  the  sum  of  money  so 
Balls.       advanced  and  all  interest  thereon ;  and  that  from  thence  hitherto 
the  plaintiffs  have  held  and  still  hold  the  said  bill  in  the  declaration 
mentioned,  without  valae  or  consideration." 

Demurrer  and  joinder — One  of  the  grounds  of  demurrer  to  the 
plea  was,  that  it  showed  no  bar  to  the  further  maintenance  of 
the  action,  as,  notwithstanding  anything  therein  contained,  the 
plaintiffs  were  entitled  to  continue  the  action  for  the  recovery  at 
least  of  their  costs. 

Unihank,  in  support  of  the  demurrer : 

The  case  of  Ooodicin  v.  Cremer  (i)  is  a  direct  authority  that  the 
[  *608  ]      plea  is  bad.    *That  was  an  action  by  the  second  indorsee  against 
the  acceptor  of  a  bill  of  exchange,  to  which  the  defendant  pleaded 
puis  durrein  continuance,  that  when  the  bill  became  due  the  first 
indorsee  paid  to  the  plaintiff,  who  was  then  the  holder  of  the  bill 
and  entitled  to  receive  the  proceeds  of  it,  and  the  plaintiff  then 
accepted  and  received  from  him,  a  certain  sum,  ''  being  the  full 
amount  of  the   said   bill   and   all  interest  due  thereon,  in  full 
satisfaction  and  discharge  of  the  said  bill,  and  of  all  monies  due 
and  payable  on  account  and  in  respect  thereof."     The  Court  held 
the  plea  bad ;  and  Lord  Campbell,  Ch.  J.,  said :  ''  The  payment  is 
not  alleged  to  have  been  received  in  respect  of  the  damages,  or  in 
respect  of  this  pending  action  against  the  acceptor,  and  yet  it  is 
sought  to  stop  the  action,  and  to  prevent  the  holder  of  the  bill 
from  recovering  his  costs  in  the  action  from  the  acceptor.*'     That 
case  was  decided  in  the   year  1852 ;    and  the  only  question  is, 
whether  the  plea  is  aided  by  the  22nd  and  23rd  of  the  Pleading 
Rules  of  Hilary  Term,  1858.    Rule  22  directs  that  **  a  plea  con* 
taining  a  defence  arising  after  the  commencement  of  the  action 
may  be  pleaded  together  with  pleas  of  defences  arising  before  the 
commencement   of   the   action,   provided  that  the  plaintiff   may 
confess  such  plea,  and  thereupon  shall  be  entitled  to  the  costs  of 
the  cause  up  to  the  time  of  the  pleading  such  first-mentioned  plea.** 
Rule  28  directs,  that,  ''  when  a  plea  is  pleaded  with  an  allegation 
that  the  matter  of  defence  arose  after  the  last  pleading,  tlie  plaintif 
shall  be  at  liberty  to  confess  such  plea,  and  shall  be  entitled  to  tb« 
costs  of  the  cause  up  to  the  time  of  pleading  such  plea,"  Sec. 

(Pabke,  B.  :  Those  rules  do  not  apply  to  this  case,  for  this  pki 
(1)  22  L.J.  Q.B.  30. 
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is  clearly  bad.    The  payment  here  relied  upon  was  not  made  and       kxmp 

accepted  in  full  satisfaction  and  discharge  of  the  debt  in  this  action.       balls. 

Formerly,  pleas  in  bar,  and  in  bar  of  the  farther  maintenance  of 

the  action,  were  not  allowed  to  be  pleaded  together.     The  rules  in 

question  were  made  to  allow  this,  and  to  give  the  plaintiff  the  power 

to  withdraw  ♦if  he  should  think  the  pleas  cannot  be  resisted,  and      [  ^609  ] 

the  rules  give  him  his  costs  up  to  that  time.) 

This  plea  does  not  allege  that  the  payment  was  made  upon  account 
of  the  bill  on  which  the  action  is  brought. 

(Paree,  B.  :  The  plea,  therefore,  is  more  vicious  than  that  in 
Goodwin  v.  Cremer;  for  if  the  plea  were  amended,  so  as  to  make  it 
answer  the  damages,  it  would  still  be  bad.) 

(He  was  then  stopped  by  the  Court.) 

Prentice,  contra : 

The  plea  is  good  in  substance.  Jones  v.  Brocuihur8t{i)  shows 
that  payment  to  the  creditor  by  a  stranger  may  be  a  good  accord 
and  satisfaction  of  a  debt.  This  plea  stales  that  the  plaintiffs' 
claim  upon  the  bill  was  satisfied  by  the  payment  in  question.  This 
is  a  good  defence  on  general  demurrer,  though  open  to  objection  on 
special  demurrer :  Bomfield  v.  Edge  (2).  In  Henry  v.  Earl  (8),  it 
was  held,  that  payment  of  a  sum  of  money  in  full  satisfaction  of 
all  the  causes  of  action  in  the  declaration  mentioned  being  pleaded 
to  a  portion  of  the  debt  only,  and  not  to  the  damages  and  costs, 
was,  nevertheless,  a  good  answer  to  that  amount  to  which  it  was 
pleaded.  The  plaintiff,  therefore,  could  have  signed  judgment  for 
his  costs. 

(Parke,  B.  :  The  plea  is  directed  to  the  whole  cause  of  action. 
In  Henry  v.  Earl  the  plea  was  directed  to  a  particular  and  specific 
sum,  and  not  to  the  damages  and  costs  appertaining  to  that  sum.) 

The  defendant  will  lose  the  advantage  of  the  payment  of  the  SOZ. 

(Parke,  B.  :  When  it  becomes  a  question  of  damages  that 
payment  will  be  allowed.) 

Unthank  was  not  called  upon  to  reply. 

(1)  82  E.  E.  336  (9  C.  B.  173),  (3)  8  M.  &  W.  228. 

(2)  1  Ex.  89. 
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Kevp        Parke,  B.  : 

Balls.  The  plea  is  bad.     The  case  of  Gtyodwin  v.  Cremer  is  directly  in 

point ;  and  I  do   not  find  fault  with   that  decision.     The  point 

[  *6io  ]  raised,  but  not  deci«led,  in  Jtmes  v.  ^B'^oadhurst,  has  since  been 
before  the  Court  of  Common  Pleas  in  a  case  {})  where  it  was  laid 
down,  that  a  payment  to  the  creditor  by  a  stranger  must  be  for 
and  on  account  of  the  debt,  and  that  such  payment  must  be 
subsequently  ratified  by  the  debtor.  The  plea  here  is  even  more 
faulty  than  that  in  Goodwin  v.  Cremer^  as  it  does  not  bring  the 
payment  within  the  rule  last  mentioned.  Our  judgment  therefore 
must  be  for  the  plaintiffs. 

Platt,  B.,  and  Martin,  B.,  concurred. 

Judgment  for  tlie  plaintijffs. 


1864.       Thk  governor,  guardians,  &c.,  of  the  POOR  op 
^—'  KING8T0N-UP0N-HULL  v.  FETCH- 

t  ^-^  J  (10  Ex.  610—613;  S.  C.  24  L.  J.  Ex.  23.) 

The  plaintiffs,  guardians  of  the  poor  of  K.  H.,  with  a  view  to  obUuning 
tenders  for  meat,  &c.,  for  the  use  of  the  workhouse,  issued  an  adyerdse- 
ment,  stating  that  they  would  receive  tenders  for  the  supply  of  the  work- 
house with  meat  for  three  months,  from  thirty  to  fifty  stone,  more  or  less, 
per  week,  (describing  the  sort  of  meat) ;  that  sealed  tenders  were  to  be  sent 
to  the  derk  of  the  corpoi-ation ;  and  that  aU  contractiirs  would  have  to  sign 
a  written  contract  after  acceptance  of  the  tender.  The  defendant  wrote  to 
the  plaintiffs  to  say,  that  he  proposed  to  supply  the  workiiouse  with  meat, 
accurding  to  advertisement,  for  the  euHuing  three  months,  at  (kL.  per  pound. 
This  tender  was  accepted  by  the  plaintiffs,  and  the  defendant  was  informed, 
that  he  was  appointed  butcher;  but,  immediately  afterwards,  he  wit>te  to 
the  plaintiff  to  say,  that  he  declined  the  appointment :  Held,  that,  as  m 
written  contract  was  to  be  execute<l,  the  acceptance  of  the  tender  did  not 
form  a  binding  contract,  so  as  to  render  the  defendant  liable  for  refusing^to 
supply  the  workhouse  with  meat,  in  accordance  with  his  tender. 

This  was  a  special  case,  stated  by  an  order  of  a  Judge,  for  the 
opinion  of  this  Goart.  The  action  was  brought  against  the  defen- 
dant, a  butcher,  for  the  breach  of  an  alleged  contract  by  him, 
to  supply  the  workhouse  of  Kingston-upon-Hull  with  meat.  The 
defendant  pleaded  inter  alia  non  assumpsit ;  upon  which  issue  wa& 
joined. 

The  facts   were  these :    On   the   7th  of  December,   1853,  thi 
[  •611 J      plaintiffs,  being  desirous  of  securing  tenders  for  meat,  *&c.,  for  tb^ 

(1)  BeUhaw  v.  Bush,  87  E.  B.  639  (U  C.  B.  191). 
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use  of  the  poor  of  Eingston-upon-HuU,  issued  an  advertisement,  of    Govebitob, 
which  the  following  is  a  copy :  the  Poob  of 

KlNOSTON- 

*•  The  Corporation  of  the  Governor  and  Guardians  of  the  Poor  in  up^»-Hull 
Eingston-upon-HuU  will,  on  Wednesday,  the  2l8t  of  December  Petgh. 
instant,  receive  tenders  for  the  supply  of  the  workhouse,  for  three 
months,  for  batcher's  meat,  from  thirty  to  fifty  stone  (more  or  less 
per  week)  of  good  ox  beef.  The  parts  to  be  delivered  in  each  week 
are  the  thick  end  of  the  flanks  and  the  upper  and  under  buttocks, 
a  golister  piece  and  lower  end  of  the  chine  with  the  neck  end,  and 
a  mouse  piece  of  the  same  ox,  without  bone.  Also,  from  five  to 
ten  stone  (more  or  less  per  week)  of  good  wether  mutton,  the  parts 
to  consist  of  legs  and  necks. 

"  Sealed  tenders,  accompanied  by  samples  of  such  articles  as 
will  admit  thereof,  to  be  forwarded  to  the  clerk  of  the  corporation, 
before  six  o'clock  of  the  evening  of  Tuesday,  the  20th  instant. 

"  P.S. — All  contractors  will  have  to  sign  a  written  contract  after 

acceptance  of  tender. 

*'(By  order)  Robert  Wblls, 

"  Clerk  to  the  Corporation." 

On  the  21st  of  December,  the  plaintiffs  sent  to  several  butchers, 
and,  amongst  others,  to  the  defendant,  the  following  letter : 

"  Sir, — I  am  instructed  by  the  Governor  and  Guardians  of  the 
Poor,  to  inform  you  that  they  have  postponed  their  reception  of 
tenders,  to  supply  this  house  with  beef  and  mutton,  on  the  terms 
of  their  prior  advertisement,  for  the  quarter  ending  the  2l8t  of 
March,  1854,  until  Tuesday  next,  at  six  o'clock  in  the  evening,  at 
the  workhouse,  when  they  will  be  ready  to  receive  any  tender 
from  you.  "  I  am,  &c., 

"  EoBERT  Wells,  Clerk." 

On  Tuesday,  the  27th  of  December,  the  defendant  sent  *to  the      [  *612  ] 
plaintiffs  a  written  tender,  signed  by  him,  which  was  as  follows : 

"  To  the  Governor  and  Guardians  of  the  Poor  of  the  parishes  of 
Holy  Trinity  and  St.  Mary. 
*'  A  tender  for  meat. 

"  14,  Whitefriar's  Lane,  Hull,  Dec.  17. 
**  Gentlemen, — I  propose    to    supply    your   house  with   meat 
stccording  to  advertisement,  for  the  ensuing  three  months,  at  6d. 
per  pound.  "  Yours  respectfully, 

"  Henry  Pbtch." 
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GovEBKOB.        On  the  26th  of  December,  the  defendant's  tender  was  accepted; 

THB^PooB  OF  ^^^  ^  memorandum  of  such  acceptance  was  written  on  the  tender, 

KiNOOTON-     j^uj  the  common  seal  of  the  corporation  was  affixed  to  it.     The 

r.  acceptance  of  the  defendant's  tender  was  notified  to  him  in  the 

following  letter: 

"  Sir, — I  am  directed  by  the  Governor  and  Guardians  of  the 
Poor  of  this  town,  to  inform  you,  that  they  have  appointed  you 
butcher  for  this  corporation,  for  the  quarter  ending  the  28th  of 
March  next.  ''  I  am,  &c., 

"John  Vickers,  Master." 

On  a  subsequent  part  of  the  same  day,  the  defendant  wrote  to 
the  plaintiffs  to  inform  them,  that  he  declined  to  supply  them  with 
meat. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  were  enabled  to  recover  in  this  action  for  the  refusal  by 
the  defendant  to  supply  the  workhouse  with  meat.  If  the  Court 
should  be  of  opinion  that  the  action  was  maintainable,  judgment 
was  to  be  entered  for  the  plaintiffs ;  but  if  they  should  be  of  a 
contrary  opinion,  then  judgment  of  nolle  prosequi  was  to  be  entered 
for  the  defendant. 

Hugh  HUl,  for  the  plaintiffs: 

[  *613  ]  The  question  is,  whether  ^there  is  any  binding  contract  between 

these  parties.  The  defendant  will  contend  that  there  was  a  mere 
proposal  on  his  part,  from  which  he  withdrew.  The  plaintifiis,  on 
the  other  hand,  submit  that  the  contract  was  complete,  and  that  the 
defendant  is  bound  by  it. 

(Parke,  B.:  The  advertisement  expressly  states,  that  there  is  to  be 
a  written  contract,  signed  by  the  contractor,  after  the  acceptance  of 
the  tender.  The  parties,  no  doubt,  contemplated  that  a  variety  of 
important  matters  would  have  to  be  settled  as  to  the  amount  of  the 
meat,  and  the  particular  times  at  which  it  should  be  delivered,  and 
various  other  matters  of  a  similar  nature,  which  were  not  provided 
for  by  the  handbill.  The  acceptance  of  the  tender  did  not  complete 
the  contract.) 

There  is,  no  doubt,  that  difficulty  in  the  plaintiffs'  way.  But  is 
would  seem  from  the  dates,  that  it  was  intended  that  the  teste, 
when  accepted,  should  be  acted  on  immediately. 
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(Parke,  B.  :  There  are  many  cases,  where,  though  there  is  an    Govebnob, 
acceptance  by  parol  of  a  proposal  for  a  contract,  various  preliminary  the  Pooe  of 
matters  are  to  be  settled  prior  to  the  contract  being  concluded,    ^^j^hdll 

r. 
Martin,  B.,  referred  to  Cranston  v.  Marshall  (l).)  Pbtch. 

Cowling^  contra,  was  not  called  on  to  argue. 

Parke,  B.  : 

The  defendant  is  entitled  to  judgment.  It  was  clearly  the  inten- 
tion of  the  parties  that  there  should  be  no  binding  engagement 
until  a  written  contract  had  been  executed.  The  tender,  though 
accepted,  was  not  a  contract. 

Platt,  B.,  and  Martin,  B.,  concurred. 

Judgment  Jor  the  defendant. 


JE8S0P  V.  LUTWYCHE.  i854. 

J>ee,  5. 
(10  Ex.  614—616  ;  S.  C.  3  C.  L.  R.  369  ;  24  L.  J.  Ex.  65.)  

[Obsolete.    See  Gaming  Act,  1892,  and  London  Brokers  Belief  Act,  1884.] 


SEMPLE  V.  H.  CORNEWALL.  is^^^ 

Dee.  5. 
(10  Ex.  617--621.)  

[A  case  on  the  Usury  Acts.    Repealed  by  17  &  18  Vict.  c.  90,  and  8.  L.  R, 
Act,  1861.] 

GIBSON  AND  Another  v.  STURGE  and  Another  (2).  isss. 

Jan.  13. 
(10  Ex.  622—643  ;  S.  C.  3  0.  L.  R.  421  ;  24  L.  J.  Ex.  121 ;  1  Jur.  N.  S.  259 ;     

3  W.  R.  165  ;  24  L.  T.  O.  S.  241.)  [  622  ] 

A  vessel  was  chartered  to  carry  a  cargo  of  corn  from  Odessa  to  Gloucester, 
for  freight  payable  at  a  certain  rate  per  quarter.  2,664  quarters  were 
shipped  at  Odessa,  and  the  master  signed  bills  of  lading  in  the  usual  form, 
and  which  contained  a  memorandum,  *' quantity  and  quality  unknown.'' 
The  vessel  arrived  at  Gloucester  with  the  cargo  of  com,  when  it  was 
measured  at  the  Queen's  beam,  and  found  to  contain  2,785^  quarters.  In 
the  course  of  the  voyage  a  portion  of  the  com,  from  some  unknown  cause, 
had  become  heated  and  damaged,  whereby  its  bulk  was  increased :  Held, 
that  freight  was  payable  on  the  quantity  of  com  shipped,  and  not  on  its 
measurement  at  the  port  of  discharge :  Per  Pollock,  C.  B.,  Aldersox,  B., 
and  Platt,  B.     Mabtik,  B.,  diaseniiente. 

Thb  declaration  stated  that  the  defendants  were  indebted  to  the 
plaintiflFs  for  money  payable  for  freight  for  the  conveyance  by  the 

(1)  82  R.  B.  720  (5  Ex.  395).  (2)  Approved,  liuckltY.  Knoop  {\S61) 

L.  B,  2  £x.  125,  333,  36  L.  J.  Ex.  223 
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[R.B. 


Gibson 

V. 
STC7KOE. 


[  •623  ] 


plaintiffs  for  the  defendants,  at  their  request,  of  goods  in  the  ship 
Prom2)t, 

Pleas  :  first,  Never  indebted  ;  secondly,  payment. 

At  the  trial,  before  Martin,  B.,  at  the  London  sittings  after  last 
Hilary  Term,  it  appeared  that  the  action  was  brought  to  recoTer 
the  sum  of  44Z.  lis.  bd.  claimed  by  the  plaintiffs  as  the  balance  of 
freight,  due  from  the  defendants  as  consignees  of  a  cargo  of  wheal 
from  Odessa  to  Gloucester,  under  the  following  charter-party  : 

"  Memorandum  for  Charter. 

"  NoKTH  Shields,  May  10,  1862. 
''  It  is  this  day  mutually  agreed  between  Messrs.  Gibson  and  Swan, 
of  North  Shields,  owners  of  the  good  ship  or  vessel  called  the  Prompt^ 
M  1,  and  coppered,  of  North  Shields,  the  burthen  of  356  tons 
register  admeasurement,  or  thereabouts,  whereof  Edward  K.  Robson 
is  master,  now  *in  the  Tyne,and  Mr.  John  Swan,  of  Constantinople, 
merchant :  That  the  said  ship  being  tight,  staunch,  <&c.,  shall,  with 
all  convenient  speed,  after  discharging  her  outward  cargo  of  cinders 
in  Spain,  sail  and  proceed  to  Constantinople  and  thence  as  ordered 
to  Odessa,  Eertche,  or  a  safe  port  in  the  Sea  of  Azof,  or  so  near 
thereunto  as  she  may  safely  get,  and  there  load  of  the  factors  of  the 
said  freighter  a  full  and  complete  cargo  of  tallow,  wheat,  seed,  or 
other  stowage  goods,  or  grain,  at  the  option  of  the  freighter,  not 
exceeding  what  she  can  reasonably  stow  and  carry  over  and  above  her 
tackle,  apparel,  provisions,  and  furniture,  and  being  so  loaded  shall 
therewith  proceed  to  a  safe  port  in  the  United  Kingdom,  or  a  safe 
port  on  the  continent  between  Havre  and  Hamburg  (both  inclusive), 
or  so  near  thereunto  as  she  may  safely  get,  calling  at  Cork  or 
Falmouth  at  master's  option  for  orders,  which  are  to  be  given  by 
return  of  post,  in  reply  to  the  captain's  letter  to  the  charterer,  or 
lay  days  to  commence,  and  deliver  the  same  on  being  paid  freight 
as  follows,  namely, — 


From  Odessa  or 
Kertche. 


For  Tallow    . 


To  the  United 
Kingdom. 


2^     7«.     6ri. 


Per  Ton  of  20 
Cwt.  gross  . 


(To  a  safe  port  between 
I      Havre  and  HambaTg, 
as    above-named,  1(?. 
^     per  cent,  extra. 


Other  stowage  goods,  seed,  or  grain,  if  any,  in  proportion,  according 
to  the  London  Baltic  printed  rates,  and  10«.  additional  if  loaded  at 
Taganrog  (or  a  safe  port  in  the  Sea  of  Azof)  being  in  full  of  all  port 
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charges  and  pilotage  as  customary :  the  freighter  engages  to  provide      Gibson 
the  necessary  wants  for  damage.     The  cargo  to  be  brought  to  and      stubob. 
taken  from  alongside  at  charterer's  expense  and  risk ;  the  ship*s 
boats  and  crew  to  render  all  customary  assistance  in  towing  the 
lighters,  &c.     (The  act  of  God,  the  Queen's  enemies,  *fire,  and  all       [  *624  ] 
and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navi- 
gation, of  what  nature  and  kind  soever,  during  the  said  voyage, 
always  excepted.)    One  half  of  such  freight  to  be  paid  in  cash  on 
unloading  and  right  delivery  of  the  cargo,  and  the  remainder  by 
an  approved  bill  on  London  at  three  months'  date,  or  in  cash  less 
discount,  at  the  merchant's  option,"  &c.     (Then  followed  a  stipula- 
tion as  to  demurrage,  &c.) 

The  vessel  loaded  8,700  chetwerts  (which  was  equivalent  to  2,664 
quarters)  of  wheat  at  Odessa,  where  the  master  signed  bills  of  lading 
in  the  following  form : 

"  Shipped  in  good  order  and  well  conditioned  by  Messrs.  Zarifi 
Brothers  &  Co.  in  or  up#n  the  good  ship  or  vessel  called  the  Prompt, 
whereof  Edward  E.  Bobson  is  master,  and  now  riding  at  anchor  at 
Odessa,  and  bound  for  the  United  Kingdom,  8,700  chetwerts  of 
wheat  in  bulk,  to  be  delivered  in  the  like  good  order  and  condition 
at  the  port  of  destination  (ihe  act  of  God,  the  Queen's  enemies,  fire, 
and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  what  nature  and  kind  soever,  excepted)  unto 
Messrs.  Zarifi  Brothers  &  Co.  or  their  assigns,  paying  freight  for 
the  goods  as  per  charter-party.     In  witness,  &c., 

*'  Edward  E.  Bobson. 

**  Quantity  and  quality  unknown." 

The  wheat  was  shipped  on  board  the  vessel  while  in  quarantine 

in  an  open  roadstead,  out  of  barges.    The  vessel  proceeded  direct 

to  Gloucester,  where  she  arrived  on  the  1st  of  December,  1852, 

when  the  cargo  was  claimed  by  the  defendants  under  the  bill  of 

lading.     On  unloading  the  vessel,  the  corn  was  measured,  in  the 

presence  of  the  defendants,  by  the  Custom-house  authorities,  at 

the  Queen's  beam,  and  was  found  to  contain  2,785}  quarters,  the 

freight  for  which  would  be  1,022Z.  19«.  5d,    In  the  course  of  the 

voyage,  a  large  portion  of  the  corn,  from  some  cause,  of  which  there 

was  no  evidence,  became  heated  and  damaged.     *The  defendants      [  *625  ] 

paid  to  the  plaintiffs  978Z.  8«.,  being  the  freight  upon  2,664  quarters, 

but  refused  to  pay  the  balance  now  claimed,  on  the  ground  that  the 

heated  corn  bad  increased  the  bulk,  and  that  they  were  only  liable 
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Gibson       to  pay  for  the  invoice  quantity  shipped  at  Odessa.    The  corn 
Btuboe.      w^  afterwards  dried,  when  it  was  found   to  weigh  less  than  the 

quantity  shipped. 

The  learned  Judge  ruled  that  the  defendants  were  liable  to  pay 

freight  for  the  quantity  of  corn  delivered  ;  and  a  verdict  was  found 

for  the  plaintiffs  for  the  amount  claimed,  leave  being  reserved  to  the 

defendants  to  move  to  enter  a  nonsuit. 

BramtceU,  in  last  Easter  Term,  obtained  a  rule  nin  accordingly ; 
against  which 

Watson  and  C.  Pollock  showed  cause  in  last  Trinity  Term 
(June  9): 
The  question  is,  whether,  when  a  cargo  of  wheat  or  any  other 
commodity,  on  its  arrival  at  the  port  of  destination,  has  increased 
in  bulk,  freight  is  payable  on  the  quantity  shipped  or  on  that 
delivered.     There  is  no  direct  authority  oi^  the  subject,  and  conse- 
quently the  case  must  be  decided  on  principle.     It  is  submitted 
that  freight  is  payable  on  the  quantity  delivered.     The  master  has 
no  means  of  measuring  the  quantity  shipped,  and  for  his  own 
security  he  signs  bills  of  lading, ''  quantity  and  quality  unknown.*' 
But  on  the  arrival  of  every  vessel  in  this  country,  its  cargo  is 
measured  or  weighed  by  the  Custom-house  authorities  at   the 
Queen's  beam,  so  that  the  shipowner  may  readily  ascertain  the 
amount  of  freight  due.    By  the  terms  of  this  charter-party,  the 
cargo  is  to  be  delivered,  on  being  paid  freight  for  tallow  2/.  7«.  &{. 
per  ton  of  20  cwt.    If  then,  in  the  course  of  a  warm  voyage,  the 
tallow  decreased  in  weight  from  evaporation,  freight  would  only  be 
payable  on  the  quantity  actually  delivered  ;  and  it  is  reasonable 
that  the  same  rule  should  apply  if  the  tallow  increased  in  weight 
L  '626  J      The  charter-party  goes  on  to  say,  "  other  stowage  goods,  *8eed,  or 
grain,  if  any,  in  proportion,  according  to  the  London  Baltic  printed 
rates,"  so  that  the  same  mode  of  calculating  the  freight  should  be 
extended  to  them.     Some  kind  of  goods,  as,  for  instance,  sponge, 
will  necessarily  expand  during  a  long  voyage,  and  therefore  a  spaee 
must  be  left  in  the  vessel  for  that  purpose.    In  the  converse  case, 
viz.  of  goods  decreased  in  bulk,  the  law  is  thus  stated  in  Abbott  os 
Shipping,  p.  480,  8th  ed. :  ''  In  our  West  India  trade  the  freight  o( 
sugar  and  molasses  is  regulated  by  the  weight  of  the  casks  at  the 
port  of  delivery  here,  which  in  fact  is,  in  every  instance,  less  thao 
the  weight  at  the  time  of  the  shipment ;  and  therefore  the  loss  c! 
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freight  occasioned  by  the  leakage  necessarily  falls  upon  the  owners       Gibson 
of  the  ship  by  the  nature  of  the  contract."  Sturoe. 

(Aldbbson,  B.  :  Where  the  quantity  delivered  is  less  than  that 
shipped,  it  is  certain  that  what  was  shipped  has  been  carried  the 
whole  voyage,  but  not  so  where  the  quantity  delivered  is  greater 
than  that  shipped.) 

As  a  general  rule,  the  consignee  must  pay  freight  for  that  which 
has  occupied  room  in  the  ship  at  any  time.    Thus,  freight  is  pay- 
able on  damaged  goods,  from  whatever  cause  the  damage  may  have 
arisen,  and  even  though  the  goods  are  so  damaged  as  to  be  of  no 
value :  Lutwidge  v.  Orey  (i).    If  the  damage  has  been  occasioned  by 
the  negligence  of  the  master  or  crew,  the  remedy  is  by  a  cross 
action :  Davidson  v.  Owynne  (2).     On  the  same  principle  freight  is 
payable  for  goods  jettisoned  :  Roccus,  note  62.     So  if  a  merchant 
takes  away  his  goods  during  the  voyage,  he  is  bound  to  pay  the 
whole  freight,  unless  he  has  been  compelled  to  remove  them  by  the 
misconduct  of  the  master :  Ordonnance  de  la  Marine,  liv.  S,  tit.  8, 
art.  8.     Valin,  in  his  commentary  on  this  Ordinance,  says,  *'  La 
raison  pour  laquelle  le  fret  est  du  en  entier,  lorsque  le  chargeur 
retire  ses  marchandises  pendant  le  voyage,  sans  que  le  fait  da 
maitre  y  donne  lieu,  c*est  que  le  maitre  est  par-la  mis  hors  d*6tat 
de  remplacer  ces  marchandises,  au  moyen  de  quoi  il  seroit  coustitu^ 
en  *perte  si  le  fret  ne  lui  6toit  pas  pay^  en  entier  "  (3).     In  Molloy      [  *627  ] 
De  Jure  Maritimo,  Bk.  2,  Chap.  IV.  Sect.  14,  it  is  said,  **  If  freight 
be  taken  for  one  hundred  tons  of  wine,  and  twenty  of  them  leak 
out,  so  that  there  is  not  above  eight  inches  from  the  bilge  upwards, 
yet  the  freight  becomes  due."    Where  it  is  otherwise  it  is  because, 
by  the  foreign  law,  the  merchant  may  abandon.     Thus  it  is  laid 
down  in  Abbott  on  Shipping,  p.  428,  8th  ed.,  citing  Guidon,  Gh.  7, 
Art.  11 :  "  If  goods  contained  in  casks,  as  wine,  oil,  olives,  molasses, 
and  others  of  the  like  sort,  have  leaked  to  such  an  extent  that  the 
casks  are  empty,  or  nearly  empty,  the  merchant  may  abandon 
them  for  the  freight  before  they  are  landed."    In  the  case  of  slaves 
or  animals  which  die  on  the  voyage,  Eoccus  adverts  to  these  dis- 
tinctions :  ''  First,  iC  the  charter-party  express  that  freight  shall  be 
paid  for  so  many  men  or  animals  as  shall  be  put  on  board,  and  any 
of  them  die  before  the  ship  reaches  the  destined  port,  freight  is  due, 

(1)  Abbott   on   Shipping,    p.    427,         (3)  Commentaire  sur  TOrdonnance 
Sth  ed.  [p.  717,  14th  ed.]  d^  la  Marine,  liv.  3,  tit.  3,  art.  8, 

(2)  n  East,  381, 
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GiBFON  because  the  contract  is  fulfilled,"  &c. ;  secondly,  "  where  freight  is 
Stubge.  promised  for  conveying  men  or  animals  to  a  certain  place,  and 
before  the  ship's  arrival  at  that  place  any  of  them  die,  freight  is 
not  payable  for  those  that  are  dead,  because  the  contract  is  not 
complete  by  which  freight  was  promised  for  their  actual  convey- 
ance," &c.  '*  The  third  case  is,  where  it  does  not  appear  precisely 
for  what  freight  was  to  be  paid,  whether  for  taking  the  animals 
into  the  ship,  or  for  their  actual  conveyance.  In  this  case,  freight 
must  be  paid,  if  they  are  merely  taken  on  board,  although  the 
animals  or  slaves  should  die  before  the  ship  reaches  the  destined 
port,"  &c. :  Boccus,  notes  76,  77,  78.  Freight  is  not  payable  for  a 
child  born  during  the  voyage,  because  it  does  not  occupy  much  room, 
or  make  use  of  articles  necessary  for  the  voyage :  Boccus,  note  79. 
That  case,  therefore,  affords  no  analogy.  The  true  principle  being, 
that  freight  is  payable  for  that  which  has  occupied  the  ship  at  any 
[  *628  ]  time,  it  follows  *that,  in  the  absence  of  a  special  contract,  freight 
is  due,  not  on  the  quantity  shipped,  but  on  the  quantity  delivered. 

BramweU  and  Selfe  in  support  of  the  rule : 

The  question  depends  on  the  contract  between  the  charterer 
and  the  shipowner ;  and  it  is  submitted,  that  the  true  meaning  of 
the  contract  is,  that  freight  shall  be  paid  on  the  quantity  of  wheat 
shipped.  The  defendant  is  charged  as  assignee  of  the  bill  of  lading, 
by  which  he  is  to  pay  freight  "  as  per  charter-party."  Freight  is 
payable  in  respect  of  the  receipt,  carriage,  and  delivery  of  the 
cargo.  The  identical  number  of  grains  which  were  put  on  board 
were  carried,  but  on  the  voyage  they  imbihed  a  certain  quantity  of 
moisture.  If  it  be  held  that  freight  is  payable  for  the  room  occupied 
by  the  increased  bulk,  a  shipowner  would  have  a  direct  interest  in 
damaging  a  cargo.  It  would  be  impolitic  to  lay  down  a  rule  which 
would  cause  the  duty  of  the  shipowner  to  conflict  with  his  interest, 
and  tempt  him  to  commit  fraud.  There  is  no  reason  why  the 
measurement  at  the  Queen's  beam  should  be  adopted.  Com  might 
be  consigned  to  a  place  where  no  Customs  regulations  required  its 
measurement.  Or  suppose  the  corn  was  unshipped,  and  was  no; 
measured  until  some  time  afterwards,  when  it  had  become  dn. 
would  freight  be  payable  in  respect  of  an  increased  bulk  which  had 
ceased  to  exist  ?  Here  the  entire  vessel  is  chartered,  and  it  is  as  ii 
the  parties  had  agreed  that  freight  should  be  paid  for  that  mass  d 
corn  put  on  board  of  it.  There  is  no  greater  difficulty  in  ascertaining 
the  quantity  at  the  port  of  shipment  than  at  the  port  of  delivery. 
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(Pollock,  C.  B.  :    Suppose  that   shortly  before  the  vessel  was       Gibson 
moored  in  the  dock  a  quantity  of  water  got  into  it,  so  that  the  corn      ^turob. 
was  deluged,  could  it  be  contended  that  the  corn  ought  then  to  be 
measured,  and  freight  paid  upon  the  water  which  had  spoilt  it  ?) 

Unless  the  bill  of  lading  had  contained  the  exception  as  to  ''damages 
and  accidents  of  the  seas,''  the  shipowner  would  have  been  liable 
for  the  ^damage  done  to  the  corn ;  and  could  he  in  that  case  have  [  *62»  ] 
claimed  freight  on  the  increased  bulk  arising  from  his  breach  of 
contract  ?  If  not,  he  cannot  claim  it  now,  for  the  exception  was 
introduced,  not  for  the  purpose  of  giving  him  a  greater  right,  but 
of  relieving  him  from  liability.  With  respect  to  the  converse  case, 
Yalin  and  Pothier  differ  in  opinion  as  to  the  construction  of  the 
French  Ordinance  :  **  If  goods  put  into  casks,  as  wine,  oil,  honey,  or 
other  liquors,  have  leaked  out  to  such  an  extent  that  the  casks  are 
empty,  or  nearly  empty,  the  merchant  may  abandon  them  for 
freight "  (1).  Yalin  considers  that  this  article  gives  the  rule  of 
abandonment  to  the  merchant  in  the  case  of  leakage  happening  as 
well  from  the  fault  of  the  casks  as  from  the  perils  of  the  sea.  On 
the  other  hand,  Pothier  controverts  this  opinion,  and  contends  that 
the  article  of  the  ordinance  is  to  be  confined  to  the  case  of  leakage 
occasioned  by  peril  of  the  sea,  in  which  case  he  considers  the  real 
commodity,  viz.  the  contents  of  the  casks,  to  be  absolutely  lost,  as 
much  as  if  they  had  been  washed  overboard  :  Abbott  on  Shipping, 
p.  480,  8th  ed.  [pp.  704—706,  14th  ed.].  In  Lutuidge  v.  Grey  (2), 
the  merchant,  who  under  the  circumstances  might  have  abandoned 
the  goods,  accepted  them  at  a  place  short  of  the  port  of  destination, 
and  therefore  was  bound  to  pay  the  freight.  Here  the  only  quantity 
which  has  been  carried  the  whole  voyage  is  that  which  was  shipped ; 
and  upon  its  measurement  alone  the  freight  ought  to  be  computed. 

Cur,  adv.  vult. 

The  learned  Judges  having  differed  in  opinion,  now  delivered 
their  judgments  seriatim. 

Hartin,  B.  : 

This  is  an  action  to  recover  442.  11«.  6(^.,  a  balance  alleged  to  be 
due  for  the  freight  of  a  cargo  of  *wheat  brought  from  Odessa  to      [  *630  ] 
Gloucester  in  the  ship  Prompt,  and  there  delivered  to  and  accepted 

(1)  French  Ordin.   liv.    3,    tit.    3,  (2)  Abbott    on    Shipping,    p.    438, 

gLit.  26,  Code  de  Com.  art.  310.  8th  ed.  [p.  717,  14th  ed.]. 
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Gibson  by  the  defendants  under  a  bill  of  lading,  dated  the  28th  of  September, 
Sturos.  1862.  The  bill  of  lading  was  in  the  ordinary  English  form,  and 
was  signed  by  the  master,  and  was  in  the  material  parts  as  follows, 
viz.  "  Shipped,  &c.,  in  and  upon  the  Prompt,  whereof  &c.,  and 
now  riding  at  anchor  at  Odessa,  and  bound  for  the  United  Eingdom, 
3,700  chetwerts  of  wheat  in  bulk,  to  be  delivered,  &c.,  at  the  port 
of  destination  (the  act  of  God,  &c.,  and  every  other  dangers  of  the 
seas,  &c.,  excepted)  unto  Messrs.  Z.  &  Go.  or  their  assigns,  paying 
freight  for  the  goods  as  per  charter-party."  And  by  a  memorandum 
on  the  bill  of  lading,  the  quantity  and  quality  were  declared  to  be 
unknown  to  the  master.  The  provision  in  the  charter-party  as 
to  the  freight  of  wheat  was,  that  it  was  to  be  according  to  the 
London  Baltic  printed  rates,  which  is  a  certain  well-known  rate 
per  quarter. 

The  ship,  with  the  cargo,  arrived  at  Gloucester,  and  the  wheat 
was  there  accepted  by  the  defendants  as  the  assignees  of,  and  under, 
the  bill  of  lading,  and  was  measured  under  their  inspection  and  that 
of  the  Custom-house  authorities.  It  then  measured  2,785|  quarters, 
and  the  plaintiffs  claimed  freight  upon  this  number  of  quarters ; 
the  defendants,  on  the  other  hand,  alleged,  that  the  quantity  of 
wheat  mentioned  in  the  bill  of  lading  amounted  to  2,664  quarters 
only,  and  refused  to  pay  freight  except  upon  this  smaller  number. 
The  result  was,  that  the  defendants  paid  the  plaintiffs  the  freight 
upon  the  2,664  quarters,  and  this  action  was  brought  by  the  plain- 
tiffs to  recover  the  freight  calculated  upon  the  larger  number,  viz. 
2,786|^  quarters. 

At  the  trial  before  me  the  above  facts  were  proved,  and  the  jury 
found  as  a  fact  that  when  the  wheat  was  loaded  at  Odessa  it  would 
only  have  measured  2,664  quarters,  being  the  amount  in  quarters 
of  the  3,700  chetwerts  mentioned  in  the  bill  of  lading ;  bat  there 
[  *63i  1  was  no  evidence  ^whether  the  increased  bulk  of  the  wheat,  or,  in 
other  words,  the  increased  number  of  quarters,  arose  from  the  bad 
condition  of  the  wheat  when  shipped,  from  the  heat  almost  neces- 
sarily arising  in  a  cargo  of  wheat  on  so  long  a  voyage  from  shipmeni 
of  water,  by  a  peril  of  the  sea  excepted  against  in  the  bill  of  lading, 
or  from  bad  or  defective  stowage,  or  careless  and  negligent  conduct 
of  the  master  and  crew  in  the  course  of  the  voyage.  Upon  these 
points  there  was  no  evidence,  and  therefore  it  was  wholly  uncertaic 
whether  the  increased  bulk  of  the  wheat  arose  from  causes  for 
which  the  plaintiffs  were  responsible,  or  from  causes  for  which  thej 
were  not.    A  verdict  was  entered  for  the  plaintiffs,  leave  hmt 


VOL.  cii.]  1865.    EX.     10  EX.  681—682.  789 

given  to  the  defendants  to  move  to  enter  a  nonsuit.    A  rule  was      Gibson 
granted  for  this  purpose,  and  it  has  been  argued  before  us.  Sturoe. 

It  is  very  extraordinary  that  this  question  has  not  before  arisen ; 
bat  it  seems  that  it  has  not.  No  case  was  cited  bearing  directly 
upon  it,  and  we  are  now  to  decide  it  apparently  for  the  first  time. 

The  first  question  is,  whether  there  be  any  contract  contained  in 
the  bill  of  lading  upon  the  point  in  dispute  ;  if  there  be,  there  is  an 
end  of  the  matter,  and  the  payment  must  be  made  according  to  it. 
The  freight  is  to  be  paid  upon  the  wheat  shipped  and  the  wheat 
delivered.  The  wheat  must  be  delivered  to  entitle  the  plaintiffs  to 
the  freight,  but  the  plaintiffs  have  delivered  the  entire  quantity  of 
wheat  which  was  shipped.  So  far  as  appeared  at  the  trial,  every  grain 
of  wheat  shipped  on  board  at  Odessa  was  delivered  to  the  defendants 
at  Gloucester.  It  was  increased  in  bulk  and  a  part  of  it  damaged 
by  heating,  but  the  entire  quantity  shipped  was  delivered.  It  was 
argued,  that  the  bulk  which  was  delivered  beyond  the  bulk  shipped 
was  water,  and  not  wheat ;  but  there  was  no  evidence  that  any 
water  ever  came  in  contact  with  the  wheat  at  all;  and  I  believe 
there  are  causes  which  increase  the  size  of  grain  other  than  contact 
with  water.  However  this  may  be,  in  my  judgment,  the  measure- 
ment for  the  purpose  of  freight,  *whenever  made,  ought  to  be  of  [  •632  ] 
the  grains  of  wheat  as  they  actually  exist.  The  valuable  part  of 
the  grain  of  wheat  is  that  which  produces  the  flour ;  but  in  the 
grain  there  is  the  husk,  and,  I  believe,  always  a  certain  quantity  of 
moisture  or  water  which  can  only  be  removed  by  kiln  or  artificial 
drying,  and  this  argument,  if  well  founded,  would  equally  include 
the  measurement  at  Odessa,  for  there  can  be  no  doubt  that  a 
certain  quantity  of  damp  or  moisture  was  then  in  combination  with 
the  grains  of  wheat,  and  to  some  extent  increased  its  bulk. 

It  is  clear,  according  to  the  general  law  on  the  subject,  that  the 
circumstance  of  the  wheat  being  damaged  does  not  at  all  affect  the 
right  of  the  plaintiffs  to  freight.  It  has  been  decided,  that  when 
the  entire  quantity  was  delivered,  the  shipowner  was  entitled  to  the 
full  freight,  notwithstanding  it  was  proved  that  the  goods  conveyed 
had  been  damaged  by  the  negligence  of  the  captain  and  crew,  and 
that  the  remedy  for  the  merchant  was  by  a  cross  action  for  negli- 
gence :  Davidson  v.  Owynne  (1).  I  have  bestowed  upon  the  bill  of 
lading  the  most  careful  consideration  in  my  power,  and  it  really 
amounts  to  this,  that  the  captain  certified  that  he  had  received  on 
board  at  Odessa  a  cargo  of  wheat  in  bulk  of  the  precise  quantity  of 
(1)  11  E.  E.  420  (12  East,  381). 
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Gibson  which  he  was  ignorant,  but  which  was  denominated  in  the  bill  of 
Stubge.  lading  as  8  JOO  chetwerts,  which  was  to  be  delivered  by  him  at  the 
port  of  destination  (subject  to  certain  exceptions)  to  the  consignee, 
he  paying  a  certain  freight  per  English  quarter  for  its  conveyance. 
I  cannot  satisfy  myself  that  there  is  contained  in  this  document 
^ny  contract  upon  the  point  now  in  dispute,  and  so  far  as  r^ards 
it  the  question  in  my  opinion  may  be  deemed  open.  If  I  were  to 
hazard  a  conjecture  upon  its  construction,  I  should  feel  inclined  to 
say  that  the  number  of  quarters  as  measured  upon  delivery  was  that 
upon  which  freight  was  to  be  paid  ;  but  the  wording  is  so  ambiguoas 
that  I  decline  to  express  a  decided  opinion  to  this  effect. 
[633]  In  my  judgment,  therefore,  the  point  in  controversy  must  be 

decided  upon  the  general  grounds  which  the  common  law,  in  the 
absence  of  all  contract  and  authority  upon  the  subject,  prescribes  for 
the  determination  of  such  questions.  The  first  and  principal  one  is, 
what  is  most  just  and  reasonable  between  the  parties  ?  A  second  is, 
what  is  the  rule  in  other  cases  having  an  analogy  and  similitude  to 
the  one  in  question?  A  third  is,  what  is  the  most  convenient 
practical  rule  upon  the  subject,  having  a  view  to  the  real  substantial 
interest  of  all  parties  concerned  ? 

Now,  first,  what  is  most  just  and  reasonable  between  the  parties? 
In  the  present  case  there  is  no  evidence  whatever  as  to  how  the 
heating  and  increased  bulk  of  the  wheat  arose  ;  it  may  have  arisen 
from  the  bad  and  defective  quality  of  the  wheat  when  shipped.  The 
captain  expressly  declared  himself  to  be  ignorant  of  its  quality,  and 
declined  all  responsibility  upon  this  head.  It  may  be  that  the  wheat 
was  injured  by  reason  of  the  negligence  of  the  captain  and  crew, 
other  than  the  mere  perils  of  the  sea,  but  there  is  no  evidence  of  it, 
and  for  the  present  purpose  it  seems  to  me  that  the  question  ought 
to  be  considered  irrespective  of  blame  attaching  to  any  one ;  in  such 
case  the  shipowner  has  afforded  ship  room  and  capacity  for  the  bulk 
of  the  cargo,  which  was  delivered  at  Gloucester.  The  space  in  his 
ship  was  occupied  by  the  cargo  which  was  brought  there  for  the 
benefit  of  the  defendants  ;  and  the  freight  being  to  be  paid  according 
to  measurement,  it  seems  to  me  just  and  reasonable  that  the  measure- 
ment of  the  largest  space  occupied  by  the  cargo  conveyed  during  the 
voyage  should  be  the  test  for  ascertaining  the  payment  of  freight  to 
be  made.  The  measurement  at  Gloucester,  therefore,  seems  to  me 
to  be  a  more  just  and  reasonable  one  for  ascertaining  the  freight 
between  the  parties  than  the  measurement  at  Odessa. 

Secondly.  What  is  the  rule  in  cases  having  analogy  and  similitude 
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to  the  one  in  question  ?  The  wheal  was  no  doubt  *in  part  damaged  Gibson 
on  the  voyage ;  but  whether  the  plaintiffs  be  responsible  for  that  iSturge. 
damage  is  left  entirely  uncertain.  It  is  possible  that  they  are ;  but  [  *634  ] 
it  is  equally  possible  that  they  are  not.  There  is  no  doubt,  however, 
that  the  entire  cargo  shipped  was  delivered,  although  in  a  damaged 
state  as  to  part ;  and  I  apprehend  the  true  rule  upon  the  subject  is, 
that  the  right  and  true  delivery  of  goods  upon  which  freight  is  made 
payable  by  the  terms  of  a  bill  of  lading,  is  the  delivery  of  the  entire 
quantity  shipped  and  accepted,  irrespective  of  its  condition ;  and, 
notwithstanding  the  goods  may  have  been  damaged  by  the  fault  of 
the  master  and  crew,  the  entire  freight  must  be  paid,  and  the  remedy 
of  the  merchant  is  by  a  cross  action.  The  law  upon  the  subject  is 
discussed  in  Abbott  on  Shipping,  p.  426,  and  the  following  pages, 
8th  ed.  (i) ;  and  what  I  have  above  stated  appears  to  be  the  result. 
The  analogy  therefore  seems  to  be,  that  the  actual  state  of  things 
at  the  completion  of  the  voyage,  wholly  irrespective  of  damage  and 
its  consequences,  should  govern  the  question  of  freight. 

Thirdly.  What  is  the  most  convenient  practical  rule  upon  the 
subject  ?    The  wheat  in  question,  as  was  proved  at  the  trial,  was 
shipped  on  board  the  vessel  whilst  in  quarantine  in  an  open  road- 
stead out  of  barges,  and  it  is  notorious  that  in  many  foreign  parts 
this  is  the  usual  mode  of  shipment.     Under  such  circumstances  it 
is  practically  impossible  to  measure  a  cargo  of  grain :  there  is  neither 
time,  nor,  generally  speaking,  a  sufficient  number  of  men  competent 
to  do  it.    The  bill  of  lading  signed  by  the  captain  expressly  stated 
that  he  was  ignorant  whether  the  quantity  shipped  was  equal  to  the 
quantity  mentioned  in  the  bill  of  lading,  and  in  substance  declared 
that  he  would  not  be  bound  by  it.    Now  the  cargo,  upon  the  arrival 
in  this  country,  was  by  law  to  be  measured  under  the  supervision  of 
the  Custom-house  authorities.    It,  in  truth  and  fact,  measured  more 
quarters  than  were  specified  in  the  bill  of  lading,  and  the  question 
now  under  consideration  is,  whether,  in  the  ^absence  of  all  authority      [  *63o  ] 
and  contract  upon  the  subject,  the  measurement  at  Odessa  or  the 
measurement  in  England  is  the  more  convenient  practical  measure- 
ment in  order  to  ascertain  the  freight.    It  was  plainly  the  intention 
of  all  parties  that  delivery  was  to  be  made  immediately  upon  the 
arrival  of  the  ship  at  her  port  of  destination  ;  and  the  payment  of 
the  freight  was  to  be  made  on  such  delivery.     The  plaintiff  had  a 
lien  for  his  freight,  and  was  entitled  to  hold  possession  of  the 
^wheat  until  it  was  paid.     The  delivery  and  payment  were  to  be 

(1)  Pp.  701  $qq,  14th  ed. 
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oiBsoN  contemporaneous  acts.  The  wheat,  as  meastured  at  Gloncester  (the 
stdroe.  port  of  delivery),  amounted  to  the  number  of  quarters  upon  which 
the  plainti£f  claims  payment,  and  he  was  really  and  in  truth  igno- 
rant of  its  measurement  at  Odessa.  What  is  the  more  convenient 
practical  rule  in  such  a  state  of  things  ?  Is  the  delivery  to  be 
delayed  until  a  communication  be  made  to  Odessa,  in  order  to 
ascertain  whether  the  quantity  stated  in  the  bill  of  lading  is  correct ; 
and  is  the  delivery  of  the  goods  and  the  payment  of  the  freight  to 
be  held  in  suspense  until  an  answer  is  received  to  the  communica- 
tion ?  Such  a  state  of  things  seems  to  me  to  be  most  injurious  to 
all  parties ;  and,  in  my  judgment,  by  much  the  most  convenient 
practical  rule  is,  that  payment  of  freight  should  be  made  upon  the 
measurement  in  England. 

I  am  quite  aware  that  this  rule  would  hold  out  a  temptation  to 
shipmasters  to  wet  such  a  cargo  as  wheat,  and  thereby  increase  its 
bulk ;  but  this  would  be  a  most  dishonest  act,  and  would  clearly 
subject  both  the  captain  and  shipowner  to  an  action  for  damages. 
I  do  not  think  it  likely  to  occur,  and  I  cannot  think  its  possible 
occurrence  would  justify  what  I  consider  would  be  a  most  incon- 
venient rule,  viz.  when  the  freight  is  to  be  paid  either  on  measure- 
ment or  weight,  and  the  shipowner  and  his  agents  are  ignorant 
what  they  are  at  the  port  of  shipment,  that,  in  the  absence  of  any 
express  contract  upon  the  subject,  the  freight  is  to  be  paid  according 
[  *636  ]  to  the  measurement  or  ^weight  at  the  port  of  shipment,  when  it 
varies  from  that  at  the  port  of  delivery.  But  the  temptation  to  dis- 
honesty is  not  all  on  one  sida  Assume  a  cargo  to  arrive  in  this 
country  when  the  article  was  low  in  the  market,  and  it  was  desired 
by  a  dishonest  or  shu£9ing  consignee  to  delay  the  payment  of  the 
freight,  he  would  object  that  the  Custom-house  measurement  or 
weight  was  incorrect,  and  that  he  must  ascertain  what  was  the 
measurement  or  weight  at  the  port  of  loading  abroad.  The  ship- 
owner might  tender  the  cargo  and  bring  an  action  for  his  freight ; 
but  the  defendant  would,  as  of  course,  in  such  case  be  entitled  to  a 
commission  to  examine  witnesses  at  the  port  of  shipment ;  a  delay 
of  payment  for  several  months  would  be  then  at  once  secured,  and 
the  probability  is,  that,  in  the  great  majority  of  cases  of  foreign  ships, 
the  unfortunate  owner  would  be  driven  to  accept  whatever  terms  the 
consignee  might  think  fit  to  impose  on  him. 

In  Abbott  on  Shipping,  p.  480,  8th  ed.,  it  is  stated,  that,  in  the 
West  India  trade,  the  freight  of  sugar  and  molasses  is  regulated  by 
the  weight  of  the  casks  at  the  port  of  delivery,  which,  it  is  said,  is  in 
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every  instance  less  than  the  weight  at  the  time  of  shipment,  and  the  Gibson 
loss  therefore  always  falls  upon  the  shipowner.  This  is  what  is  not  stubob 
unusaally  called  the  converse  of  the  present  case. 

In  my  opinion,  therefore,  in  the  absence  of  contract  upon  the 
subject,  and  considering  what  is  most  just  and  reasonable,  what  is 
most  analogous  to  cases  of  a  similar  kind,  and  what  is  the  most 
convenient  practical  rule  upon  the  subject,  and  the  most  beneficial 
to  all  parties  interested,  the  measurement  at  the  port  of  delivery 
affords  a  test  for  the  ascertainment  of  freight  preferable  to  that  of 
measurement  at  the  port  of  loading.  If  this  be  found  inconvenient 
in  any  particular  classes  of  cargo,  a  few  words  inserted  in  the  bill  of 
lading  would  effectually  remedy  it. 

I  would  not  have  differed  from  the  other  members  of  the  Court, 
had  I  not  a  very  strong  opinion  upon  the  point;  *and  I  certainly  [  *637  ] 
entertain  a  strong  feeling  that  the  judgment  about  to  be  pronounced 
will  lead  to  mischievous  and  inconvenient  consequences  to  the  com- 
merce of  this  country,  unless  an  alteration  be  made  in  the  ordinary 
form  of  charter-parties  and  bills  of  lading,  which  of  itself  would  be  a 
considerable  evil. 

In  my  opinion  the  plaintiff  is  entitled  to  judgment,  and  the  rule 
ought  to  be  discharged. 

Platt,  B.  : 

Freight  has  been  well  defined  to  be  the  price  payable  for  the 
carriage  of  goods  from  the  port  of  loading  to  their  port  of  discharge. 
In  ordinary  cases  it  does  not  become  payable  before  the  completion 
of  the  voyage  and  of  the  carriage  of  the  goods  to  their  destination* 
From  the  very  nature  of  the  transaction,  the  goods  shipped  are 
alone  the  subject  of  the  carriage,  and  for  the  carriage  of  them  alone 
from  the  port  of  shipment  to  the  port  of  discharge  is  the  freight 
payable.  In  conformity  with  these  plain  propositions  they  are 
described  in  the  bill  of  lading  as  shipped  in  good  order  and  condition 
on  board  the  particular  vessel,  lying  in  a  particular  place,  and  bound 
on  a  particular  voyage  from  thence  to  a  specified  port,  and  as  to  be 
conveyed  on  that  voyage  and  delivered  in  like  good  order  and  con- 
dition at  such  port.  They  must  be  shipped  at  the  port  of  departure 
and  thence  carried  the  whole  way  to  the  port  of  discharge ;  and 
unless  they  are  carried  from  the  beginning  to  the  end  of  the  voyage 
the  freight  is  not  earned. 

But  it  is  suggested,  that  the  computation  of  the  freight  upon  any 
other  measurement  than  one  taken  at  the  port  of  delivery,  would 
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Gibson  impose  hardship  on  the  owners,  who  might,  by  reason  of  their 
Sturoe.  receiving  the  cargo  from  boats  in  a  roadstead,  be  unable  to  ascertain 
the  number  of  quarters  taken  on  board.  It  seems,  however,  to  me, 
to  be  the  duty  of  the  master  to  ascertain,  at  the  time  of  loading,  the 
quantity  he  receives ;  and  the  difficulty  in  his  so  doing  appears  to  be 
I  *638  ]  ^purely  imaginary,  as  it  can  hardly  be  supposed  that  the  number  of 
cubic  feet  which  his  vessel  is  competent  to  afford  to  the  stowage  of 
grain  could  be  unknown  to  him,  so  that  he  could  not  ascertain  the 
cubic  bulk  of  such  a  commodity  as  grain  when  stowed. 

The  difficulty,  however,  never  could  arise  in  the  present  case ;  for, 
upon  the  facts  raising  the  question  for  the  Court's  decision,  the 
quantity  shipped  was  known,  and  the  owners  contended^  that, 
although  they  received  and  during  the  whole  voyage  have  carried 
that  quantity  only,  yet,  as  by  reason  of  the  moisture  having  in  the 
course  of  that  voyage  so  operated  upon  the  grain  as  to  increase  its 
bulk,  they  are  entitled  to  profit  by  that  increase,  and  claim  freight 
according  to  the  capacity  of  the  cargo  at  the  port  of  discharge ;  or, 
in  other  words,  to  be  paid  freight  not  only  for  the  grain  shipped,  bat 
also  for  the  water  which  they  have  allowed  to  incorporate  with  it, 
and  the  increased  bulk  resulting  from  that  incorporation.  Such  a 
mode  of  payment  would  plainly  offer  a  premium  to  negligence  in 
the  treatment  of  a  cargo  of  this  description  during  the  voyage. 

In  this  case  the  balk  received  at  the  port  of  loading  was  the  only 
bulk  carried  during  the  whole  of  the  voyage  ;  wherefore  I  think  the 
freight  should  have  been  computed  upon  the  measurement  at  that 
port,  and  not  at  the  port  of  discharge ;  and  that  the  rule  obtained  by 
the  defendant  should  be  made  absolute. 

Alderson,  B.  : 

In  this  case  I  have  also  the  misfortune  to  differ  with  my  learned 
brother  Martin  as  to  the  conclusion  at  which  he  has  arrived,  and  I 
shall  state  very  shortly  my  reasons  for  so  doing.  The  contract  for 
freight  in  this  case  is  a  contract  for  carrying  a  certain  cargo  of  com 
from  Odessa  to  England.  The  amount  put  on  board  at  the  port  of 
loading  was  less  by  a  certain  number  of  bushels  than  the  amount 
delivered  at  the  port  of  discharge.  Now,  if  the  rule  be,  that,  in  the 
f  *639  ]  absence  of  any  special  ^stipulations,  the  freight  is  due  for  that 
quantity  which  has  been  carried  for  the  whole  voyage,  as  I  think  it 
is,  it  seems  to  me  to  follow  as  a  necessary  consequence,  that  the  lees 
amount  alone  falls  within  that  category.  It  is  true,  perhaps,  that 
the  same  individual  grains  are  carried  throughout,  but  they  measure 
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more  in  bulk  on  their  arrival  than  at  their  loading.  The  case  seems  Gibson 
to  me  to  be  in  close  analogv  to  that  of  the  pregnant  females  men-  sturob. 
tioned  in  Molloy,  Bk.  2,  Chap.  4,  s.  8,  where  no  freight  is  payable 
for  the  infants  of  whom  they  are  delivered  during  the  voyage.  And, 
again,  where  freight  is  contracted  for  the  transporting  of  animals, 
and  some  die  during  the  voyage,  the  freight  is  payable  only  for  those 
which  arrive  safe.  And,  again,  where  goods,  as  in  the  case  of 
molasses,  have  wasted  in  bulk  during  the  voyage,  freight  is  payable 
for  the  amount  which  arrives.  These  are  admitted  cctses.  Now,  all 
these  cases  can  only,  as  it  seems  to  me,  be  reasonably  explained  on 
the  principle,  that,  in  such  cases,  the  freight  is  to  be  calculated  and 
paid  on  that  amount  only  which  is  put  on  board,  carried  through- 
out the  whole  voyage,  and  delivered  at  the  end  to  the  merchant. 

It  is  said,  that  this  will  be  found  inconvenient  in  practice.  If  it 
be  so,  it  may  easily  be  obviated  by  an  express  stipulation.  But  the 
rule  as  it  stands  obviates  an  evil  on  the  other  side — that  of  suffer- 
ing the  owner  of  the  ship  to  gain  by  the  want  of  care  on  the  part  of 
his  master  and  crew ;  for  it  may  be  that  corn  shipped  dry  on  boai*d 
ni&y»  by  the  incautious  or  careless  admission  of  water,  be  deteriorated 
in  quality  and  increased  in  bulk,  so  that,  whilst  there  is  a  loss  from 
the  deterioration  to  the  merchant,  the  shipowner  may,  from  the 
increased  bulk,  have  a  benefit.  This  would  be  wrong  as  well  as 
inconvenient ;  and  the  rule  proposed  by  my  learned  brother  would 
be  open  to  this  consequence.  For  these  reasons  I  cannot  agree  in 
the  conclusion  at  which  he  has  arrived. 

Pollock,  C.  B.  :  [  64o  ] 

It  is  unnecessary  further  to  allude  to  the  facts  of  this  case,  which 
have  been  fully  and  clearly  stated  by  my  brother  Martin,  from 
whose  view  of  the  subject  I  very  reluctantly  differ,  as  I  think  that 
his  opinion  on  such  a  matter  (a  question  of  commercial  law)  is 
entitled  to  the  highest  respect.  But,  on  the  best  consideration  I 
can  give  to  the  sabject  in  dispute  between  the  parties,  I  am  of 
opinion  that  the  rule  ought  to  be  made  absolute,  as  I  think  that 
the  defendant  h£ts  paid  all  that  the  plaintiff  was  entitled  to  demand ; 
and  that  the  claim  to  be  paid  freight  for  the  increased  bulk,  which 
the  wheat  acquired  during  the  voyage,  cannot  be  sustained. 

The  remote  cause  of  the  increased  bulk  of  the  wheat  does  not 
appear ;  but  there  is  little  doubt  about  the  immediate  cause.  It  is 
clear,  that  there  was  not  a  real  increase  of  the  commodity ;  it  was 
an  apparent  increase  only.    From  some  cause  (unknown)  the  wheat, 
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GiBsoK  during  the  voyage  (it  may  be  during  the  last  two  or  three  days  of 
Stueob.  ^^^  voyage),  probably  imbibed  a  quantity  of  water,  which  made  it 
occupy  a  larger  space ;  and  the  shipowner  claims  to  be  paid  freight 
for  the  water  imbibed  during  the  voyage,  (and  possibly  the  last  two 
or  three  days  of  it,)  as  well  as  for  the  wheat  that  was  shipped  on 
board  and  carried  the  whole  voyage.  It  may  be  conceded,  that  the 
cause  of  this  is  one  for  which  the  plaintiff  is  not  responsible ;  bat, 
on  the  other  hand,  it  must  be  admitted,  that  (whatever  it  was)  it 
was  not  one  for  which  the  defendant  was  responsible;  in  this 
respect  the  parties  stand  on  an  equal  footing ;  and  I  agree  with  my 
brother  Martin,  that  our  decision  ought  to  be  founded  on  some 
principle,  not  imputing  in  this  respect  any  blame  to  either  party. 

The  first  question  is — ^Is  this  claim  supported  by  the  terms  of  the 
bill  of  lading?    And  it  appears  to  me  that  it  is  not.    From  the 
terms  of  the  bill  of  lading  I  infer  that  freight  was  to  be  paid  for  the 
commodity  shipped,  carried,  and  delivered ;  and  that  all  these  most 
concur  to  create  a  title  to  freight.    If  shipped  and  carried,  but  not 
t  *^^  ]      delivered,  *freight  would  not  be  payable ;  so,  I  think,  if  delivered, 
but  not  shipped,  freight  would  not  be  payable;  and  this  agrees  with 
the  decisions,  (very  few  in  number,  and  none  of  them  precisely  in 
point),  which  are  to  be  found  in  the  books  on  the  subject  of  increase 
or  decrease  (during  the  voyage)  of  the  article  to  be  carried.   I  agree, 
that  the  bulk  or  weight,  as  appearing  at  the  port  of  destination,  may 
be  piimd  facie  the  criterion  of  the  freight  to  be  paid  ;  but,  when  it 
is  proved  that  that  test  is  fallacious  and  untrue,  and  that  the  real 
quantity  shipped  was  a  different  and  smaller  quantity  (as  the  jury 
in  this  case  have  actually  found),  then  I  think  that  the  freight 
ought  to  be  calculated  upon  the  true  quantity  shipped ;  and  in  my 
judgment  the  captain's  ignorance  of  the  true  quantity  (as  expressed 
in  the  bill  of  lading),  cannot  entitle  him  to  charge  freight  according 
to  a  false  estimate:  whether  the  actual  quantity  be  stated  and 
admitted  in  the  bill  of  lading,  or  the  contents  are  stated  to  be 
unknown,  appears  to  me  to  make  no  difference  as  to  the  principle 
which  ought  to  govern  our  decision.    But  it  does  appear  to  me  to 
be  contrary  to  the  principles  of  natural  justice,  that  the  shipowDer 
should  acquire  a  right  to  demand  more  freight,  and  the  owner  of 
the  goods  become  liable  to  pay  more  freight,  in  consequence  of  a 
circumstance  which  is  an  injury  to  the  goods,   and  which  has 
occurred  to  them  while  they  were  in  the  care,  custody,  and  keeping 
of  the  shipowner,  or  those  who  represent  him ;  over  the  causes  of 
which  the  owner  of  the  goods  has  no  control,  but  some  of  the 
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possible  causes  of  which  are  considerably,  or  entirely,  under  Ihe      Gibsok 
control  of  the  captain  and  the  crew.  Stubge. 

I  apprehend  no  one  can  entertain  any  doubt,  that,  if  the  water 
which  has  caused  the  apparent  increase  were  capable  of  separation 
from  the  wheat  originally  shipped,  the  defendant  would  be  entitled 
to  reject  it,  and  to  accept  and  pay  freight  for  the  wheat  freed  from 
this  injurious  addition.     In  the  case  of  a  cargo  of  sponge  shipped 
dry,  and  to  be  paid  for  by  weight  at  the  end  of  the  voyage,  the  con- 
signee might  *surely  squeeze  out  all  the  water  imbibed  during  the       L  *642  J 
voyage  (if  any),  and  pay  for  sponge  only.    It  seems  to  me,  that  the 
right  to  demand,  and  the  liability  to  pay,  additional  freight,  in  a 
case  where  the  goods  have  received  a  damaging   (but  only  an 
apparent)  increase,  cannot  turn  on  the  mere  difficulty  of  separation. 
If  it  can  be  accurately  known  and  ascertained  what  ought  to  be 
separated,  though  the  separation  cannot  be  made,  it  is  known  what 
ought  to  be  deducted  from  the  claim  of  freight,  and  the  deduction 
(which  is  possible)  ought  to  be  made.     Here  the  measure  of  the 
wheat  shipped  was  known  and  has  been  proved, — all  beyond  that  is 
water ;  and  though  the  water  cannot  be  separated,  the  amount  of 
freight  charged  for  the  water  can  be  ascertained,  and,  I  think,  ought 
to  be  deducted  from  the  claim  founded  on  the  mere  measurement 
at  the  port  of  discharge  or  delivery ;  and  I  think  it  is  no  answer  to 
this,  to  say,  that  in  many  cases  the  quantity  shipped  would  be 
unknown,  or  would  be  ascertained  with  difficulty.     Deal  with  those 
cases  as  justice  or  convenience  may  require,  but  do  not  exclude  the 
truth,  where  accessible,  because  you  cannot  always  obtain  it.     If  the 
experience  of  commerce  had  discovered  that  the  measurement  at 
the  port  of  destination  was  the  most  convenient,  and  had  established 
it  by  usage  and  custom,  the  parties  would  have  been  bound  by  it, 
and  the  point  would  not  have  come  before  us  for  our  decision. 
From  there  being  no  evidence  of  any  such  usage  or  custom,  I  infer 
that  there  is  no  such  custom ;  and  that,  therefore,  there  is  no  such 
convenience  as  ought  to  be  the  foundation  of  a  custom,  or  as  ought 
to  influence  our  decision  in  establishing  a  rule  for  the  first  time* 
But,  it  is  manifest,  that  a  cargo  of  wheat  may  be  increased  in  bulk 
(and  to  the  great  injury  of  the  cargo)  by  the  fraud  or  negligence  of 
the  captain  and  crew ;  and  I  think  that  laws  ought  to  be  framed, 
and  the  decisions  of  courts  of  law  (as  far  as  possible,)  ought  to  be 
founded,  on  the  same  principles  as  we  have  no  doubt  prevail  in  the 
moral  government  of  the  universe,  that,  as  far  as  *po8sible,  duty       [  ♦643  ] 
and  interest  should  not  be  opposed  to  each  other.     I  think  it  would 
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Gibson       be  dangerous  and  mischievous  to  give  a  shipowner  a  right  to  charge 
Btubgb.      more  freight  for  an  injurious  alteration  in  the  commodity  carried, 
which  he  or  his  agents  have  always  the  means  in  their  own  hands 
of  producing. 

I  am,  therefore,  of  opinion,  that  freight  for  this  increase  of  bulk 
cannot  be  claimed  under  the  bill  of  lading ;  and  I  think  it  cannot 
be  claimed  on  any  principle  recognised  by  the  common  law.  I  think 
there  is  no  contract,  express  or  implied,  to  pay  it. 

Rtde  (Absolute. 


1855.  STEELE  V.  HADDOCK  and  Othees. 

'^'!!!ll^'  (10  Ex.  e43— 646  ;  S.  C.  24  L.  J.  Ex.  78.) 

[Pleading  equitable  plea  under  Common  Law  Prooedure  Act,  1854.] 


1866.  BOYLE  V.  WISEMAN  (1). 

Jan^S.  ^^^  ^^  647—654  ;  S.  C.  24  L.  J.  Ex.  160  ;  1  Jur.  N.  S.  115.) 

[  647  J  ^  party  to  a  suit  wlio  is  subpoenaed  as  a  witness,  cannot  object  to  be 

sworn  and  examined,  on  the  ground  that  the  only  relevant  questions  which 
could  be  put  to  him  are  such  as  would  tend  to  criminate  himself ;  but  the 
opposite  party  has  a  right  to  insist  on  his  being  sworn  and  examined,  and 
he  must)  if  he  thinks  fit,  claim  his  privilege  not  to  answer  such  questions. 

It  is  no  ground  for  admitting  secondary  evidence  of  the  contents  of  a 
private  letter,  that  the  person  who  has  possession  of  the  letter  is  beyond  the 
jurisdictiou  of  the  Court,  and  has  refused  to  deliver  it  up  when  requested 
by  a  person  who  did  not  disclose  the  purpose  for  which  it  was  wanted  (2). 

Sembie,  per  Pollock,  C.  B.,  that  the  rules  of  law,  as  to  admitting 
secondary  evidence  of  the  contents  of  public  documents,  apply  also  to 
commercial  instruments  and  other  documents  which  are  the  indida  of 
property. 

Declaration  for  libel — Plea :  Not  guilty. 

At  the  trial,  before  Pollock,  G.  B.,  at  the  last  Surrey  Assizes,  it 
appeared  that  the  action  was  brought  by  the  plaintiff,  a  Boman 
Catholic  priest,  to  recover  damages  for  a  libel  on  him  alleged  to 
have  been  written  by  the  defendant,  who  was  a  Boman  Catholic 
Archbishop  and  Cardinal.  The  libel  had  been  published  in  a 
French  newspaper  called  the  Univera,  and  afterwards  in  two  English 
newspapers,  called  the  Catholic  Standard  And  the  l^ablet;  and  it  par- 
ported  to  be  an  answer  to  a  letter  published  in  a  French  newspaper 
called  the  UAmi  de  la  Religion  of  which  the  Abbe  Cognat  was  editor. 
For  the  purpose  of  proving  that  the  defendant  was  the  writer  of  the 

(1)  See  further  proceedings,  11  Ex.  (2)  See  Stowey.  Querner  (1870)  lu& 

360.  5  Ex.  158,  39  L.  J.  Ex.  GO. 
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libel,  the  plaintifif  called  as  a  witness  the  Bev.  H.  Ivers,  a  Roman  Botlb 
Catholic  priest,  who  deposed,  that,  shortly  before  the  trial,  he  went  wisb'man. 
to  Paris,  and  there  saw  in  the  possession  of  the  Abb^  Cognat  a 
letter  (l)  in  the  handwriting  of  the  defendant,  the  contents  of  which 
he  was  prepared  to  give  from  memory ;  that  he  asked  the  Abb6 
Cognat  to  let  him  have  the  letter  in  order  to  bring  it  to  England, 
but  the  Abb^  refused.  The  plaintiff's  counsel  thereupon  proposed 
to  give  secondary  evidence  of  the  contents  of  the  letter ;  but  the 
learned  Judge  ruled  that  such  evidence  was  inadmissible.  The 
plaintiff's  counsel  then  called  the  defendant  himself,  who  had  been 
subpoenaed ;  but  his  counsel  objected  to  his  being  sworn,  on  the 
ground  that  any  questions  put  to  him  would  tend  to  criminate  him- 
self. The  learned  Judge  then  asked  the  plaintiff's  counsel  what 
questions  he  proposed  to  put ;  but  he  declined  to  mention  them, 
insisting  on  *his  right  to  have  the  defendant  sworn  and  examined.  [  *648  ] 
The  learned  Judge  refused  to  allow  it ;  and,  being  of  opinion  that 
there  was  no  case  for  the  jury,  the  plaintiff  was  nonsuited. 

EdiPtn  James  in  the  following  Term,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  grounds,  first,  that  secondary  evidence  of  the 
letter  had  been  improperly  rejected ;  and  secondly,  that  the  Judge 
ought  to  have  allowed  the  defendant  to  be  sworn  and  examined. 
(He  cited  Taylor  on  Evidence,  s.  828;  Alivon  v.  Fnmival{2), 
Sayei'  v.  GlossopQi),  The  Attorney-Genei-al  v.  Rctdlof  (4).) 

(Parke,  B.,  referred  to  Hunter  v.  Leathley  (5),  Alderson,  B.,  to 
Marston  v.  Downes  (6).) 

Shee,  Serjt.,  Bramwell,  and  Badeley  showed  cause : 

First.  Secondary  evidence  of  the  contents  of  the  letter  in  question 
was  not  admissible.  There  is  no  authority  or  principle  to  warrant 
its  reception.  The  rule  of  law  is,  that  the  best  evidence  must  be 
given  which  the  nature  of  the  case  will  admit  of ;  and  secondary 
evidence  is  not  receivable,  unless  it  appears  that  all  means  have 
been  exhausted  to  obtain  primary  evidence.  If  that  has  not  been 
done,  a  presumption  arises  that  the  party  does  not  produce  the  best 
evidence,  because  it  is  against  him.    There  are  three,  or  perhaps 

(1)  It  was  said  that  this  letter  oon-  (3)  76  R.  B.  643  (2  Ex.  409). 
tained  an  admiesion  by  the  defendant,  (4)  Ante,  p.  490  (10  Ex.  84). 
that  he  was  the  writer  of  the  libel  in  (5)  53  B.  B.  179  (10  B.  &  0.  858), 
question.  (6)  6  Oar.  &  P.  381, 

(2)  40  B.  B.  461  (1  Or.  M.  &  B.  277). 
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BoTLE  four,  cases  in  which  secondary  evidence  of  a  written  docnment  is 
WisEif  AN.  admissible :  first,  where  the  document  is  lost ;  secondly,  where  it  is 
destroyed;  thirdly,  where  it  is  in  the  possession  of  a  privil^;ed 
party,  who  refuses  to  produce  it ;  and  fourthly,  refusal  by  a  non- 
privileged  person.  The  latter  has,  indeed,  been  held  no  ground  for 
admitting  secondary  evidence:  Reg.  v.  The  InJiabitanU  of  Han- 
faethly  (i) ;  but  the  reason  given  is  not  satisfactory,  namely,  that 
the  party  may  be  punished  for  his  disobedience.    It  is  now  pro- 

I  *649  ]  posed  to  add  another  case,  viz.,  where  a  private  *  document  is  in 
the  possession  of  a  person  beyond  the  jurisdiction  of  the  Court,  who 
refuses  to  produce  it  on  request  of  any  third  party.  The  person 
asking  for  this  letter  was  wholly  unconnected  with  the  proceedings, 
and  had  no  legal  or  moral  right  to  demand  it. 

(Pabee,  B.  :  The  question  is,  whether  all  reasonable  efforts  have 
been  made  to  obtain  primary  evidence :  if  it  had  been  distinctly 
put  to  the  Abbe  Gognat,  '*  It  is  proposed  to  read  this  letter  in 
evidence  on  the  trial  of  an  action  for  libel,  will  you  allow  it  to  be 
placed  in  my  hands  for  that  purpose  ?  "  and  he  had  refused,  perhaps 
that  might  have  been  sufficient  to  admit  secondary  evidence.) 

All  reasonable  means  were  not  used  to  obtain  the  letter.  The 
person  in  possession  of  it  was  not  told  that  it  was  wanted  for  the 
purposes  of  justice,  nor  was  he  asked  whether  he  would  himself 
produce  it  at  the  trial,  nor  were  his  expenses  tendered  to  him.  It 
might  have  been  of  value  to  him,  and  he  might  simply  have  objected 
to  deliver  it  to  an  unauthorised  person.  Besides,  the  plaintiff  might 
have  obtained  a  commission  to  examine  him  as  a  witness.  This 
is  a  case  in  which  the  rule  as  to  using  all  reasonable  efforts  to 
obtain  primary  evidence  should  be  strictly  enforced ;  for  there  was 
no  proof  of  the  existence  of  the  letter  in  question  except  by  the 
evidence  of  a  person  who  had  no  right  to  see  it.  It  might  be 
attended  with  serious  consequences,  if  secondary  evidence  were 
admissible  under  circumstances  like  these ;  for,  if  so,  it  would  be 
equally  admissible  on  a  trial  for  murder  or  treason,  and  the  witness 
could  not  be  convicted  of  perjury. 

(Pollock,  C.  B.  :  No  doubt,  the  danger  of  carrying  the  doctrine 
as  to  secondary  evidence  so  far  is,  that  a  witness  may  make  a 
document  speak  as  he  pleases.    It  might  be,  that  the  evidence 

(1)  95  R.  R.  915  (2  El.  &  Bl.  940). 
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related  to  a  letter  in  which  the  defendant,  in  an  action  for  criminal       Botlk 
conversation,  had  admitted  the  corpus  delicti.  Wissii an. 


Parke,  B.  :  This  subject  was  discussed  in  Alivon  v.  Furnival  (i) 
where  the  Court  say,  *that  secondary  evidence  of  a  document  is       [  *^^  ] 
admissible  where  it  is  in  effect  out  of  the  power  of  a  party  to 
produce  the  original.) 

(They  were  then  stopped  by  the  Court  as  to  that  point.) 

Secondly.  The  learned  Judge  was  right  in  not  allowing  the 
defendant  to  be  sworn  as  a  witness. 

(Parke,  B.  :  It  is  difficult  to  get  over  the  words  of  the  14  Sc  15 
Yict.  c.  99,  s.  2,  which  says,  that  the  parties  to  a  suit  shall  be 
''  competent  and  compellable  to  give  evidence."  If  they  want  to 
protect  themselves,  they  must,  nevertheless,  come  forward  and  be 
sworn,  and  then  object  to  answer  any  question  which  tends  to 
criminate  them.) 

The  enactment  in  question  does  not  override  the  discretion  of  the 
Judge,  whose  duty  it  is  to  see  that  the  time  of  the  public  is  not 
wasted,  and  the  oath  profaned,  by  calling  and  swearing  a  witness 
for  purposes  other  than  that  of  evidence  in  the  cause.  No  relevant 
question  could  have  been  put  to  the  defendant  which  he  might  not 
have  declined  to  answer.  The  only  questions  raised  on  the  record 
are,  whether  the  defendant  was  guilty  of  publishing  the  libel ;  and, 
if  so,  the  amount  of  damage  ? 

(Parke,  B.  :  He  might  have  been  examined  with  reference  to  the 
damages. 

Aldbrson,  B.  :  What  is  to  prevent  him  from  being  asked  the 
amount  of  his  income  ?) 

That  subject  could  not  be  gone  into  until  the  question  of  Guilty  or 
Not  guilty  was  disposed  of.  It  could  never  have  been  intended 
that  a  party  should  be  compellable  to  be  sworn  as  a  witness,  when 
the  Judge  could  see,  from  the  facts  before  him  and  the  admission 
of  counsel,  that  the  only  relevant  question  was  one  which  the 
witness  might  refuse  to  answer. 

(Parke,  B.  :  We  cannot  tell  whether  he  would  or  would  not 
answer ;  he  might  choose  to  waive  his  privilege. 
(1)  40  R.  S.  461  (1  Or.  M,  &  E.  277) 
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Boyle  Mabtik,  B.  :  The  defendant  might  have  been  asked,  ''  Are  yon 

WisEif  AN.     Cardinal  Wiseman,  the  defendant  ?  "    He  could  not  refuse  to  answer 
that  question ;  and  then  another  witness  might  have  been  called, 
[  •651  ]       and  have  said,  "  That  is  the  *person  whom  I  saw  write  the  libel.") 

It  is  not  suggested  thai  the  plaintiff  has  lost  any  actual  benefit  by 
the  defendant  not  being  sworn,  but  he  merely  seeks  to  stand  apon 
strict  right.  The  very  fact  of  the  defendant  refusing  to  answer 
would  be  evidence  against  him. 

(Parke,  B.  :  I  think  not.  The  protection  given  by  the  statute 
would  be  of  no  avail,  if  the  refusal  to  answer  was  construed  into 
evidence  of  guilt.  It  is  impossible,  however,  to  prevent  the  jury 
drawing  their  own  conclusions. 

Aldebson,  B.  :  It  seems  to  me  that  the  case  is  altered  by  the 
14  &  16  Yict.  c.  99.  Since  that  statute,  I  tried  an  action  against  a 
person  for  poisoning  some  dogs.  He  was  seen  walking  in  a  planta- 
tion scattering  something  about,  after  which  the  dogs  came  out  of 
the  plantation  licking  their  mouths,  and  were  found  to  have  eaten 
something  which  killed  them.  The  defendant  was  called  as  a 
witness,  and  refused  to  say  what  it  was  that  he  had  thrown  about 
the  plantation.  I  told  the  jury,  that,  under  such  circumstances,  it 
was  not  unreasonable  for  them  to  infer  that  he  was  the  person  who 
put  the  poisonous  matter  there,  and  no  motion  was  made  against 
that  direction.  As  the  law  now  stands,  it  seems  to  me  that  a  party 
not  denying  a  fact  which  it  is  in  his  power  to  deny,  gives  a  colour 
to  the  other  evidence  against  him.) 

But,  even  assuming  that  the  learned  Judge  was  wrong  as  to  the 
second  point,  the  Court  will  not  grant  a  new  trial  unless  they  see 
that  the  evidence,  if  admitted,  would  probably  produce  a  differeol 
result,  and  that  substantial  justice  has  not  been  done :  Creaa  t. 
Barrett  (1),  Rex  v.  Mawhey  (2),  Doe  d.  Teynham  v.  Tyler  (s),  Lnsh 
Prac.  680,  681. 

Liish,  in  support  of  the  rule  : 
It  was  not  objected  at  the  trial  that  all  reasonable  efforts  bs' 
not  been  made  to  obtain  the  primary  evidence ;  if  it  had  been,  ^ 
plaintiff  was  prepared  with  evidence  which  would  have  removed  th? 

(1)  40  E.  B.  779  (1  Cr.  M.  &  B.  919)    .      (3)  31  B.  E.  496  (6  Kng.  561). 

(2)  3  B.  B.  282  (6  T..  R  619). 
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objection.  *It  is  submitted,  however,  that  in  this  case  secondary  Boylk 
evidence  was  admissible.  The  principle  is,  that  all  reasonable  wiseiian. 
efforts  must  be  used  to  obtain  primary  evidence,  otherwise  the  pre-  [  *^^  1 
sumption  arises  that  such  evidence,  if  produced,  would  be  adverse. 
But  there  is  no  such  presumption  where  the  party  who  has  posses- 
sion of  the  document  cannot  be  compelled  to  produce  it.  In  such 
case,  secondary  evidence  is  admissible,  whether  the  document  be 
abroad  or  in  this  country,  and  whether  it  be  of  a  public  or  a  private 
nature.  In  Sayer  v.  Glossop  (1),  Pollock,  C.  B.,  said,  "  Now,  if  in 
point  of  law  you  cannot  compel  a  party  who  has  the  custody  of  a 
document  to  produce  it,  there  is  the  same  reason  for  admitting 
other  evidence  of  its  contents,  as  if  its  production  were  physically 
impossible."  It  is  said,  that  the  plaintiffs  should  have  obtained  a 
commission  to  examine  the  party  abroad ;  but  he  could  not  by  that 
means  have  enforced  the  production  of  the  original  document,  and 
the  only  result  would  have  been  to  bring  before  the  Court  a 
different  species  of  secondary  evidence,  of  which  there  are  no 
degrees.  Where  an  attesting  witness  is  abroad,  it  is  not  necessary 
to  obtain  a  commission  to  examine  him,  but  proof  may  be  given  of 
his  handwriting. 

(Martin,  B.  :  This  subject  was  considered  in  the  case  of  Phelps 
V.  Prew  (2).) 

The  Court  then  intimated  that  it  was  unnecessary  to  argue  the 

other  point. 

Cur.  adv.  vidt. 

Pollock,  C.  B.,  now  said : 

In  this  caBe  the  rule  must  be  absolute  for  a  new  trial.  It  was 
moved  on  two  grounds:  one  was,  that  the  defendant,  who  was 
Bubpcenaed  as  a  witness  for  the  plaintiff,  was  compellable  to  be 
sworn  and  examined;  the  other,  that,  under  the  circumstances 
disclosed  at  the  trial,  secondary  evidence  of  a  certain  letter  ought 
to  have  been  received. 

My  learned  brothers  who  heard  the  argument  are  clearly  of 
opinion,  and  to  their  opinion  I  defer,  that  the  defendant  *when  [  *^^  ] 
called  as  a  witness  ought  to  have  been  sworn  and  examined.  At 
the  trial,  the  circumstance  of  some  discussion  having  taken  place 
respecting  the  evidence  which  he  was  called  upon  to  give,  and  of 
the  counsel  for  the  plaintiff,  on  being  asked  by  me  what  questions 
(1)  76  E.  E.  643  (2  Ex.  409).  (2)  97  E.  E.  676  (3  El.  &  Bl.  430). 

lUR.— VOL.  cu  48 
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BoTLE  he  meant  to  pat  to  the  defendant,  saying,  "  I  will  not  state  what 
WisEifAN.  they  are ;  but  I  will  insist  on  my  right  to  put  him  in  the  box," 
certainly  produced  an  impression  on  my  mind  that  there  was  no 
real  desire  to  have  him  there  in  order  to  answer  any  particular 
question,  or  prove  any  particular  fact,  but  merely  to  insist  on  a 
right ;  and  I  thought  that  I  was  bound,  as  far  as  possible,  to  pro* 
tect  every  witness,  whether  in  a  high  or  a  low  station,  or  whatever 
might  be  his  condition  in  life,  from  the  exercise  of  a  light  which 
was  intended  to  be  used  rather  for  annoyance  and  exhibition  than 
for  the  purposes  of  justice.  But  the  opinion  of  the  Goubt  is,  that, 
under  such  circumstances,  the  party  must  be  sworn  and  must 
answer  the  questions  put  to  him,  or  object  to  answer  them,  if  he 
insists  on  any  privilege  in  that  respect. 

As  to  the  other  point,  so  far  as  I  have  any  knowledge  of  the  past 
as  found  in  reports  and  text  books,  or  experience  of  the  present, 
this  is  the  first  case  in  which  the  point  has  been  deliberately  brought 
forward  for  decision.  The  principle  on  which  the  decision  ought 
to  proceed  is  certainly  not  new,  and  is  to  be  found  in  some  modem 
cases ;  but  I  believe  that  the  particular  matter  before  the  Court,  on 
the  trial  of  this  cause,  then  arose  for  the  first  time  in  the  adminis- 
tration of  justice  in  this  country.  We  are  all  of  opinion,  that  the 
evidence  given  for  the  purpose  of  letting  in  secondary  evidence  of 
the  contents  of  this  paper  was  insufficient.  It  was  nothing  more 
than  proof  of  a  mere  demand  of  the  document  made  apparently  by 
a  stranger,  who  did  not  even  disclose  his  object  in  making  it. 
Possibly,  evidence  might  have  been  given  to  supply  the  deficiency, 
if  the  objection  had  been  put  on  that  precise  ground.  The  Court 
are  of  opinion  that  an  opportunity  should  be  afforded  to  the  plaintiff 
[  *654  ]  of  doing  *so,  and  of  showing,  if  he  can,  that  he  is  entitled  under 
the  rules  of  law  to  give  secondary  evidence  of  this  paper.  I 
studiously  call  it  a  ''  paper,"  for,  although  I  do  not  mean  to  express 
any  dissent  from  the  opinion  of  my  learned  brothers,  I  entertain 
some  doubt,  whether,  when  the  examination  of  the  whole  question 
takes  place  (as  it  probably  will)  it  may  not  be  found  that  there  ib 
no  difference  between  documents  which  are  of  a  public  nature,  such 
as  registers,  records,  and  matters  proceeding  from  courts  of  justice 
and  other  public  places ;  and  documents  which,  though  of  a  private 
nature,  are  meant  to  be  made  public,  such  as  commercial  instru- 
ments, charter-parties,  bills  of  exchange,  bonds,  and  such  matters, 
which  are  the  indicia  of  property  throughout  the  world.  The  fir^ 
class  are,  clearly,  documents  of  a  public  nature ;  the  other,  though 
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private  in  one  sense,  are  intended  to  be  made  public  ;  and  in  the  Botle 
administration  of  justice  it  may,  possibly,  be  right  to  allow  them  wisemak. 
to  be  obtained  in  the  same  way  as  the  former,  and  not  to  deal  with 
them  on  the  principles  applicable  to  mere  private  letters,  which 
convey  no  right,  pass  no  interest,  and  which  are  private  in  the 
strict  sense  of  the  word.  As  I  have  already  said,  I  do  not  dissent 
from  the  rest  of  the  Court,  but  merely  wish  to  call  attention  to  the 
grounds  of  my  opinion  at  the  trial,  in  which,  if  wrong,  I  shall  be 
happy  to  be  corrected  by  the  judgment  of  a  superior  tribunal ;  as, 
indeed,  I  now  defer  to  the  opinion  of  my  learned  brothers  ;  and  I 
think  that  there  ought  to  be  a  new  trial  on  this  ground  also  (1). 

m  Rule  absohUe. 


BREWER   V.   JONES.  i855. 

C.  3  C.  L.  R.  369  ;  24  L.  J.  Ex.  143  ;  ] 
[Overruled,  Royk  v.  Biithy  tfe  Son  (1880)  6  Q.  B.  Div.  171.] 


Jan.  27 
(10  Ex.  655—658  ;  S.  C.  3  C.  L.  R.  369  ;  24  L.  J.  Ex.  143  ;  1  Jur.  N.  S.  240.)  -J- 


In  re  HERNAMAN  v.  SMITH.  i855. 

(10  Ex.  659-666  ;  S.  C.  24  L.  J.  Ex.  175  ;  1  Jur.  N.  S.  190  ;  24  L.  T.  0.  S.  261.)        ^'^^' 

The  term  "cause  of  action"  in  the  60th  section  of  the  9  &  10  Vict.         [  ^^^  ] 
c.  95  (2),  which  gives  jurisdiction  to  the  county  court  of  the  district  **  in 
which  the  cause  of  action  arose,"  means  the  "  whole  cause  of  action." 

Therefore,  where  an  association,  of  which  the  defendant  was  a  member, 
offered  a  reward  for  the  apprehension  and  prosecution  of  persons  committing 
certain  offences,  such  reward  to  be  paid  on  conviction ;  and  the  plaintiff, 
within  a  district  of  the  County  Court  of  G.,  apprehended  an  offender,  who 
was  tried  and  convicted  within  a  district  of  the  County  Court  of  H. :  Held, 
that  the  C-ounty  Court  of  G.  had  no  jurisdiction  to  entertain  a  plaint  for 
the  recovery  of  the  reward. 

Maca'^amaha,  in  this  Term  (January  18),  had  obtained  a  rule 
nisi  to  rescind  an  order  of  Platt,  B.,  for  a  writ  of  prohibition  in  the 
above  cause,  directed  to  the  Judge  of  the  County  Court  of  Glouces- 
tershire holden  at  Newnham. 

It  appeared,  from  the  affidavits,  that,  in  October,  1854,  a  summons 

in  the  above  cause  issued  out  of  the  County  Court  of  Newnham,  by 

leave  of  the  Court.     The  defendant  at  that  time,  and  for  six  months 

previously,  had  dwelt  and  carried  on  his  business  at  Much  Marcle, 

(1)  /.«r.,  that  the  plaintiff  should  have  (2)  Repealed  by  County  Courts  Act, 

been  allowed  the  opportunity  of  giving  1888,  which  now  (by  sect.  74)  enables  a 

more  full  and  pi^ecise  evidence  as  to  plaintiff  with  leave  to  bring  hie  action 

the  refusal  of  a  thii-d  person  to  produce  **  in  the  Court  in  the  district  of  which 

the  letter.  The  last  few  lines  are  omitted  the  cause  of  action  or  claim  wholly  or 

in  the  Law  Journal  report — F.  P.  in  part  arose. — J.  G.  P. 
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Hbbmaman    within  the  district  of  the  Herefordshire  County  Court  holden  at 
hmith.       Ledbury.    The  plaintiff  sought  to  recover  20/.,  the  amount  of  a 
reward  offered  by  the  following  handbill : 

**  Herefordshire. 

**  Much  Marcle  Association  for  the  Prosecution  of  Felons. 

"  We,  whose  names  are  hereunto  subscribed,  having  entered  into 
an  association  for  the  detection,  apprehension,  and  prosecution  of 
felons,  do  hereby  offer  the  following 

Rewards 

(over  and  above  what  is  allowed  by  Act  of  Parliament)  for  the 
apprehending  of  any  person  or  persons  who  shall  commit  any  or 
either  of  the  under-mentioned  offences,  on  any  or  either  of  our 
respective  persons  or  properties,  viz. : 

For  stealing  any  horse,  mare,  or  gelding,  a 

reward  of M20    0    0 

For  stealing  sheep,  a  reward  of    .        .        .       20    0    0 
(Here  followed  several  other  rewards.) 

"  The  above  rewards  will  be  paid  on  conviction  of  the  offenders,  by 
applying  to  Mr.  H.  Burgum,  the  treasurer. 

*'  (Signed  by  several  persons,  including  the  defendant.)  " 

[  G60  ]  A  person^  who  had  stolen  a  sheep  belonging  to  the   defendant 

was  apprehended  by  the  plaintiff  at  Newnham,  within  the  disirict 
of  the  Gloucestershire  County  Court,  and  was  afterwards  convicted 
of  that  offence  at  the  city  of  Hereford,  within  the  district  of  the 
Herefordshire  County  Court.  It  was  objected,  on  behalf  of  the 
defendant,  that,  under  the  above  circumstances,  the  Judge  had  no 
jurisdiction.  The  Judge  was  of  opinion  that  the  apprehension  was 
the  "  cause  of  action  ;  "  and  that  the  mention  of  the  conviction  in 
the  handbill  regulated  only  the  time  and  mode  of  payment  of  the 
reward ;  and  accordingly  he  gave  judgment  for  the  plaintiff.  An 
application  was  afterwards  made  to  Wightman,  J.,  at  chambers, 
for  a  writ  of  prohibition,  which  was  refused.  Another  application 
was  made  to  Platt,  B.,  who  made  the  order  which  it  was  now  sought 
to  set  aside. 

Honyinan  showed  cause : 

There  is  a  marked  distinction  in  the  language  of  the  60th  (i)  and 

(1)  Enacts:  "That  such  summons  shall  dwell  or  cany  on  his  business  at 
may  issue  in  any  district  in  which  the  the  time  of  the  action  brought ;  or,  by 
defendant  or  one  of  the  defendants     leaye  of  the  Court  for  the  district  in 
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the  128th  (i)  sections  of  the  9  &  10  Vict.  c.  95.    The  former  enacts,    Hbrnaman 
that  the  ^summons  may,  by  leave  of  the  Court,  issue  in  any  district       Smith. 
"  in  which  the  cause  of  action  arose ;  "  the  latter  gives  the  county       [  *66i  ] 
courts  concurrent  jurisdiction  with  the  superior  Courts,  "  where  the 
cause  of  action  did  not  arise  wholly  or  in  some  material  point 
within  the  jurisdiction  of  the  Court  within  which  the  defendant 
dwells  or  carries  on  his  business  at  the  time  of  the  action  brought." 
The  term  '*  cause  of  action,"  in  the  60th  section,  means  the  **  whole 
cause  of  action ;  "  that  is,  everything  which  it  is  necessary  for  the 
plaintiff  to  allege  and  prove  as  a  condition  precedent  to  his  right  to 
recover.     *    *     * 

(Pabkb,  B.  :  Everything  which  the  plaintiff  was  bound  to  do,  in 
order  to  recover  the  reward,  was  done  by  him  within  the  jurisdic- 
tion of  the  county  court ;  but  the  event  depended  on  a  contingency, 
over  which  he  had  no  control ;  therefore  does  not  the  case  resemble 
that  of  a  promise,  founded  on  good  consideration,  *to  pay  a  sum  of  [  *662  ] 
money  if  J.  S.  shall  go  to  Borne  ?  In  such  case  would  not  the 
county  court  of  that  district  where  the  contract  was  made  have 
jurisdiction,  inasmuch  as  the  contract  was  performed  so  far  as 
depended  on  the  parties  themselves.) 

*  *  Here  the  Statute  of  Limitations  would  not  begin  to  run  until 
after  the  conviction,  which  shows  that  the  conviction  is  a  material 
part  of  the  cause  of  action.  So,  in  an  action  on  a  life  policy  or  a  post 
obit  bond,  the  death  of  the  insured  or  obligor  is  part  of  the  cause 
of  action. 

(Aldersok,  B.  :  Here,  the  conviction  is  not  a  condition  precedent, 
properly  so  called.  This  is  not  like  an  action  on  an  attorney's  bill, 
where  a  signed  bill  must  have  been  delivered  a  month  before  action 
which  the  defendant  or  one  of  the  action  did  not  arise  wholly  or  in  some 
defendants  shall  have  dwelt  or  carried  material  point  within  the  jurisdiction  of 
on  his  business,  at  some  time  within  the  Court  within  which  ike  defendant 
six  calendar  months  next  before  the  dwells  or  cames  on  his  business  at  the 
time  of  the  action  brought,  or  in  time  of  the  action  brought,  or  where 
which  the  cause  of  action  arose,  such  any  officer  of  the  county  court  shall 
summons  may  issue  in  either  of  such  be  a  party,  except  in  respect  of  any 
last-mentioned  Courts.  claim  to  any  goods  and  chattels  taken 

(1)  Enacts:  "That  all  actions  and  in  execution  of  the  process  of  the 
proceedings  which,  before  the  passing  Court,  or  the  proceeds  or  value  thereof, 
of  this  Act  might  have  been  brought  may  be  brought  and  determined  in 
in  any  of  her  Majesty's  superior  any  such  superior  Coui't,  at  the  elec- 
Courts  of  record  where  the  plaintiff  tion  of  the  party  suing  or  proceeding, 
dwells  more  than  twenty  miles  from  as  if  this  Act  had  not  been  passed." 
the  defendant,  or  where  the  cause  of 
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Hebnaman    brought ;  because  there  the ''  cause  of  action  "  is  the  work  done,  and 

Smith.       ^  delivery  of  the  bill  is  a  condition  precedent  to  the  right  to  sue  in 

respect  of  it ;  but  here  there  is  no  cause  of  action  until  conviction.) 

In  Com.  Dig.  "  Courts,"  (P.  9),  it  is  said,  with  reference  to  inferior 
Courts,  that  "  if  the  cause  of  action  does  not  appear  to  be  within  the 
jurisdiction  of  the  Court  it  is  error,"  &c.  as  "  in  assumpsit,  quod 
non  moUitaret  the  Jesuits,  without  saying  that  the  Jesuits  lived 
within  the  jurisdiction." 

[  *663  ]  (Pabke,  B.  :    *In  the  examples  there  collected,  something  was 

to  be  done  by  the  party,  as  for  instance,  '^  that  he  would  procare  the 
lease  of  a  house  in  A.,  without  saying  that  A.  is  within  the  jurisdic- 
tion." It  is  afterwards  said,  '^  in  an  action  upon  the  case  for  abasing 
a  horse  committed  to  his  care,  by  riding,  it  need  not  be  said  that  he 
rode  infra  jtirisdktionejn ;  for  the  gist  of  the  action  is  the  neglect: 
B.  Mod.  Ca.  224.") 

In  1  Wms.  Saund.  74  a,  note  (1),  it  is  said, ''  In  actions  in  inferior 
Courts  it  is  necessary  that  every  part  of  that  which  is  the  gist  and 
substance  of  the  action  should  appear  to  be  within  their  jurisdic- 
tion ;  therefore,  the  consideration  of  the  promise  must  be  laid  in 
the  declaration  within  the  jurisdiction.  But  for  such  matters  as 
are  inserted  only  for  aggravation  of  damages,  and  might  be  omitted, 
and  yet  the  action  remain,  it  is  not  necessary  to  lay  them  within 
the  jurisdiction."  Where  words  are  only  actionable  in  respect  of 
special  damage,  the  special  damage  must  be  laid  within  the  juris- 
diction :  Ireland  v.  Lochvood(l). 

Macnamara  in  support  of  the  rule : 

There  was  a  ''cause  of  action"  within  the  jurisdiction  of  the 
Newnham  County  Court,  although  it  could  not  be  enforced  until 
conviction.  The  contract  was  made,  the  consideration  arose,  and 
everything  required  to  be  done  on  the  part  of  the  plaintiff  was  per- 
formed by  him  within  the  jurisdiction  of  that  Court ;  the  conviction 
alone,  which  was  an  act  of  the  law,  over  which  he  had  no  control, 
took  place  out  of  that  jurisdiction.  The  term  '^  cause  of  action" 
in  the  9  &  10  Vict.  c.  95,  s.  60,  has  not  the  same  meaning  as  that 
term  in  the  Statute  of  Limitations.  In  the  statute  of  Victoria,  it 
means  the  foundation  or  gist  of  the  action.  That  enactment  was 
passed  with  reference  to  the  locality  of  trial,  not  the  time  of  suing ; 

(1)  Cro.  Car.  o70. 
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the  Statute  of  Limitations  relates  solely  to  the  remedy  *at  the  Hkrnahan 
time  of  attempting  to  enforce  the  right.  But,  even  under  the  smith. 
Statute  of  Limitations,  the  cause  of  action  remains,  though  the  [  *664  ] 
right  to  sue  is  barred.  The  substance  of  the  action  must  be 
regarded  as  the  '*  cause  of  action."  It  is  not  a  true  test  that  every- 
thing which  must  be  proved  by  the  plaintiff,  in  order  to  entitle  him 
^0  recover,  is  part  of  the  cause  of  action.  In  case  for  negligent 
driving,  the  declaration  alleges  a  contract  to  carry,  the  negligence 
of  the  defendant,  and  the  injury  to  the  plaintiff;  yet,  the  cause  of 
action  arises  so  entirely  where  the  injury  was  sustained,  as  to  retain 
the  venue  in  that  county:  Williama  v.  Land(}).  So,  if  a  trench 
cut  in  the  county  of  N.  causes  the  plaintiff's  land  to  be  overflowed 
in  the  county  of  W.,  the  action  may  be  brought  and  tried  in  W., 
although  the  statute  requires  all  actions  to  be  brought  and  tried  in 
the  county  where  the  cause  of  action  arises  :  Sutton  y.  Clarke  (2). 
Also  in  Com.  Dig.  "  Action "  (N.  5)  7,  it  is  said,  "  Though  the 
action  be  founded  upon  a  thing  mixed  with  mere  matter  of  record 
in  another  county,  as  an  action  upon  the  case  for  procuring  him  to 
be  outlawed  at  Westminster,  whereupon  he  was  imprisoned  upon  a 
capiat  ntlagatum  in  Norfolk,  it  shall  be  brought  in  Norfolk,  for 
there  was  the  visible  wrong,  and  the  process  of  outlawry  at  West- 
minster is  only  matter  of  record,  which  is  not  triable  by  the  country." 
Again  (N.  11),  **  But  when  an  action  is  founded  upon  two  things  in 
different  counties,  both  material  to  the  maintenance  of  the  action, 
it  may  be  brought  in  the  one  county  or  the  other ;  as,  if  a  eervant 
be  retained  in  one  county  and  depart  into  another,  an  action  lies  in 
the  one  or  the  other."  Here,  upon  the  apprehension  of  the  offender, 
there  was  an  inchoate  cause  of  action  which  was  rendered  complete 
when  the  conviction  took  place.  Suppose  the  plaintiff  had  died 
after  the  apprehension  and  before  the  conviction,  his  personal 
representatives  would  have  been  entitled  to  the  *reward.    ♦     *    *       [  ♦665  ] 

(Aldbrson,  B.  :  The  contract  without  the  conviction  would  not 
form  a  cause  of  action,  neither  would  the  conviction  without  the 
contract ;  they  are  in  different  counties,  and  therefore  the  cause  of 
action  is  in  neither.) 

In  declaring  on  a  post  obit  bond,  it  is  not  necessary  to  allege  the 
death  of  the  obligor.  In  an  action  on  an  attorney's  bill,  the 
delivery  of  the  bill  is  no  part  of  the  cause  of  action. 

(1)  4  Taunt.  729.  (2)  16  E.  R  663  (6  Taunt  29). 
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Hbrnamak    Pollock,  C.  B.  : 

r. 

Smith.  The  rule  ought  to  be  discharged.     It  is  not  necessary  to  enter 

upon  any  discussion  of  the  many  cases  cited  in  the  coarse  of  the 

argument.     I  found  my  judgment  upon  this :  that  it  is  very  dear, 

that  the  conviction  is  part  of  the  cause  of  action.     Several  matters 

may  combine  in  order  to  make  a  cause  of  action,  in  the  absence  of 

any  one  of  which  it  would  fail.      Here,  without  the    conviction 

there  is  no  cause  of  action,  for  the  conviction  not  only  marks  the 

time  when  the  reward  is  payable,  but  it  determines  whether  it  is 

payable  or  not.     The  Court  of  Common  Pleas  has  construed  the 

term  ''cause  of  action,"  in  the  enactment  in  question,  to  mean  all 

and  every  part  of  the  cause  of  action.    We  consider  ourselves  bound 

by  that  decision,  and  are  not  prepared  to  doubt  or  dissent  from  it. 

[  ♦666  ]       *The  rule  will  therefore  be  discharged  ;  but  as  there  was  a  difference 

of  opinion  between  two  learned  Judges  on  the  subject,  it  will  be 

discharged  without  costs. 

Pakke,  B.  : 

I  am  of  the  same  opinion.  At  first,  I  thought  a  distinction  might 
be  made  between  a  cause  of  action  depending  upon  what  was  neces- 
sary to  be  done  by  the  plaintiff,  to  enable  him  to  recover ;  and 
where  there  was  a  contingency,  upon  which  the  right  to  recover 
depended.  Looking  at  the  old  authorities,  I  thought  there  might 
be  that  distinction.  However,  all  the  cases  have  been  broaght 
before  Ihe  Court,  and  the  point  has  been  ably  argued  on  both  sides, 
and  I  am  now  satisfied  that  no  such  distinction  exists.  The  term 
"  cause  of  action  "  means  all  those  things  necessary  to  give  a  right  of 
action,  whether  they  are  to  be  done  by  the  plaintiff  or  a  third  person. 
In  this  case,  before  the  plaintiff  could  be  entitled  to  recover,  there 
must  be  a  conviction.  That  took  place  in  the  county  of  Hereford ; 
therefore  the  whole  cause  of  action  was  not  within  the  jurisdiction 
of  the  Gloucestershire  County  Court.  On  full  consideration  of  the 
case,  I  concur  in  thinking  that  the  rule  ought  to  be  discharged. 

Alderbon,  B.  : 

I  am  of  the  same  opinion.  The  very  circumstance  of  the  phrase 
"  whole  cause  of  action "  being  used,  shows  that  there  may  be  a 
cause  of  action  composed  of  several  parts.  Then,  if  the  cause  of 
action  be  composed  of  several  parts,  the  whole  cause  of  action 
arises  where  each  and  every  part  took  place.  Here,  one  part  of 
the  cause  of  action  is  the  conviction,  and  that  took  place  in  Here* 
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fordshire,  and  therefore  the  whole  cause  of  action  did  not  arise  in    hbbnaman 

Gloucestershire.     We  cannot,  without  deceiving  ourselves,  come  to       smith. 

any  other  conclusion. 

»  Rule  discharged, 

EODWAY  V.  LUCAS. 

1856. 
(10  Ex.  667—674  ;  S.  C.  24  L.  J.  Ex.  155  ;  1  Jur.  N.  S.  311,  429 ;  3  W.  R.  212;     j^^  ^  gj 

24  L.  T.  0.  S.  277.)  1—1 

The  25tli  section  of  **  The  Common  Law  Procedure  Act,  1852  "  (I),  which  ^  ^^  ^ 
enables  a  plaintiff  to  make  on  the  writ  of  summons  a  special  indorsement  of 
his  claim,  with  interest,  is  not  confined  to  cases  in  which  interest  is  payable 
by  contract,  express  or  implied.  Therefore,  where  a  plaintiff  by  such 
indorsement  claimed  interest  on  an  I.  0.  U.,  and  in  default  of  appearance 
signed  judgment :  Held,  that  the  judgment  was  regular. 

But,  in  all  cases,  except  those  of  bills  of  exchange  and  promissory  notes, 
if  a  plaintiff,  by  special  indorsement,  claims  interest  where  it  is  not  due  by 
contract,  express  or  implied,  and  on  default  of  appearance  signs  judgment 
for  it  (2),  the  Court  will  set  aside  the  judgment,  and  make  the  attorney  pay 
the  costs. 

In  this  case  the  defendant  was  served  with  a  writ  of  summons, 
specially  indorsed  as  follows : 

'^  The  following  are  the  particulars  of  the  plaintiff's  claim  : 

"  Amount  of  defendant's  promissory  note,  dated  8th  £ 

July,  1863,  payable  to  plaintiff  on  demand .        .  200 
"  Amount  of  defendant's  promissory  note,  dated  18th 

August,  1853,  payable  to  plaintiff  on  demand     .  800 
''Amount    of   defendant's    I.   0.   U.,    dated    25th 

December,  1858,  payable  to  plaintiff  .        .        .  500 


dEl,000 

"  The  whole  being  for  money  lent  and  advanced  by  the  plaintiff 
to  the  defendant. 

"  The  plaintiff  also  claims  interest  on  2002.  at  10{.  per  cent,  per 
annum,  and  on  8002.  at  the  rate  of  51 .  per  cent,  per  annum,  from  the 
29th  day  of  December,  1854,  until  payment  or  judgment." 

The  defendant  not  having  appeared  to  the  action,  the  plaintiff 
signed  judgment  for  the  sum  claimed  and  interest. 

Gray  now  moved  for  a  rule  nisi  to  set  aside  the  judgment  for 
irregularity : 

The  plaintiff  was  not  entitled  to  sign  judgment  ^without  filing  a      [  *668  ] 

(1)  See  now  Order  VI.  r.  1.  Followed     —J.  G.  P. 
in  Wilks  v.  Wood  [1892]  1  Q.  B.  684»  (2)  See  now  Order  XTTT.  r.  3. 

61  L.  J.  Q.  B.  516,  66  L.  T.  520,  0.  A. 
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I  RoDWAY      declaration.     The  25th  section  of  "  The  Common  Law  Procedure 

Lucas.  ^^^»  1852,"  which  enables  a  plaintiff  to  make  on  the  writ  of 
[  *669  ]  summons  a  special  indorsement  *of  his  claim,  does  not  apply  to 
unliquidated  demands.  The  term  *'  interest"  in  that  section  means 
interest  payable  by  contract,  either  expressed  or  implied.  An 
I,  0.  U.  is  merely  an  admission  of  a  debt  due  upon  an  account 
stated,  and  interest  is  only  recoverable  upon  it  by  way  of  damages. 

(Pollock,  G.  B.  :  Suppose  the  instrument  was  in  this  form : 
"  I.  0.  U.  500Z.,  with  interest  until  payment'* ;  and  how  can  we  tell 
that  it  was  not  ?) 

(Martin,  B.  :  The  plaintiff  is  allowed  to  sign  judgment,  not 
because  a  debt  is  due,  but  because  the  claim  is  admitted.  If  a 
pierson  was  about  to  frame  an  enactment  giving  a  right  to  sign 
judgment,  inasmuch  as  a  sum  of  money  was  claimed  to  be  dae 
from  a  person,  and  he  did  not  deny  it,  what  other  words  would  be 
used?) 

The  statute  only  applies  to  what  is  strictly  interest.  This  is  a 
claim  to  damages,  which,  under  the  8  &  4  Will.  lY.  c.  42,  s.  28,  the 
jury  are  at  liberty  to  allow  or  refuse. 

[  ♦670  ]  (Aldbrson,  *B.  :  The  25th  section  says,  that,  in  all  cases  where 

the  claim  is  for  a  debt  or  liquidated  demand  in  money,  with  or 
without  interest,  arising  upon  a  contract  express  or  implied,  the 
plaintiff  may  make  on  the  writ  a  special  indorsement ;  and  then, 
by  the  27th  section,  if  the  defendant  does  not  appear,  the  plaintiff 
may  proceed,  as  there  directed,  to  sign  final  judgment  for  the  sum 
indorsed  on  the  writ,  together  with  interest  at  the  rate  specified. 
Here  the  plaintiff  claims  interest — It  is  true  that  he  might  not 
tlaim  it  successfully  if  the  question  was  submitted  to  a  jury :  but  he 
claims  it,  and  the  defendant  admits  the  claim.) 

The  plaintiff  has  no  right  to  indorse  upon  the  writ  any  claim  which 
requires  the  intervention  of  a  jury  under  the  3  &  4  Will.  IV.  c.  42, 
s.  25. 

(Pollock,  G.  B.  :  We  must  take  it  for  granted  that  the  claim  is 
not  made  without  some  foundation.  If  so,  it  was  the  duty  of  the 
defendant  to  appear  and  question  it ;  not  having  done  so,  he 
impliedly  admits  it.  The  object  of  the  enactment  was  to  prevent 
the  expense  of  a  declaration. 
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Martin,  B.  :  If  the  25th,  26th  and  27th  sections  of  the  statute  be  rodwat 
read  together,  it  is  evident  that  it  is  the  claim  which  is  the  founda-  lucas. 
tion  of  the  judgment,  and  not  a  real  right  of  action.  The  statute 
enables  a  special  indorsement  to  be  made  of  any  claim  to  a  debt  or 
liquidated  demand,  and,  further,  of  any  claim  to  interest.  Then 
there  is  a  notice  on  the  writ,  that,  if  the  defendant  does  not  appear, 
"  the  plaintiff  will  be  at  liberty  to  sign  final  judgment  for  any  sum 
not  exceeding  the  sum  above  claimed,  with  interest  at  the  rate 
specified:"  that  is,  the  plaintiff  will  be  entitled  to  sign  judgment, 
not  for  interest  really  due,  but  for  interest  claimed  on  the  writ. 

Parke,  B.  :  There  is  considerable  difficulty  in  the  case.  Suppose 
a  *claim  is  made  for  interest  which  is  not  due  by  contract  either  [  *67i  ] 
express  or  implied,  in  what  way  is  the  defendant  to  dispute  it  ?  If 
he  defends  the  action  and  goes  to  trial,  the  jury  may  give  it  as 
damages.  The  Legislature  could  never  have  intended  that  a  claim 
should  be  inserted,  where  it  was  optional  with  a  jury  to  allow  it 
or  not.) 

Ltish  showed  cause  in  the  first  instance : 

The  25th  section  mentions  some  claims  on  which  interest  is  not 
recoverable  without  the  intervention  of  a  jury,  viz.  cheques  and 
guarantees. 

(Alderson,  B.  :  The  Act  says  that  interest  is  to  be  calculated  '^  at 
the  rates  specified : "  that  is,  the  rate  written  on  the  back  of  the  writ. 
The  conduct  of  the  defendant  shows  that  he  admits  that  claim. 

Parke,  B.  :  The  doubt  which  occurred  to  my  mind  was,  that  the 
statute  only  contemplates  a  claim  for  interest  due  on  a  contract 
express  or  implied,  and  was  not  meant  to  include  that  which  was 
the  subject  of  inquiry  before  a  jury,  who  might  or  might  not  allow 
it.  But  perhaps  the  difficulty  may  be  answered  in  this  way :  The 
latter  part  of  the  25th  section  says,  that  the  indorsement  shall  be 
considered  as  particulars  of  demand ;  and,  therefore,  if  the  defen- 
dant resists  the  claim,  the  plaintiff  cannot  recover  for  anything  but 
what  is  interest  by  contract  express  or  implied,  and  he  cannot  ask 
the  jury  for  interest  under  the  8  &  4  Will.  IV.  c.  42.) 

(He  was  then  stopped  by  the  Court.) 

Parke,  B.  : 

The  difficulty  which  I  felt  in  this  case  seems  to  me  to  be  obviated 
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RoDWAY  by  the  consideration  which  I  have  just  mentioned.  In  my  opinion, 
Lucas.  tbe  indorsement  given  by  the  statute  applies  solely  to  claims  which 
are  liquidated,  and  do  not  depend  on  the  finding  of  a  jury.  The 
language  of  the  25th  section  is,  *^  where  the  claim  is  for  a  debt  or 
liquidated  demand  in  money,  with  or  without  interest,  arising  upon 
[  *672  ]  a  contract  express  or  implied ;  '*  and  ^reading  that  clause  aecording 
to  its  ordinary  grammatical  construction,  it  means  interest  due  upon 
a  contract  express  or  implied,  and  does  not  apply  to  any  case  in 
which  it  is  optional  with  the  jury  to  give  interest  as  they  ma;  h 
advised  according  to  the  justice  of  the  case.  That  being  so,  we 
cannot  at  present  determine  upon  the  face  of  this  particular,  wbu 
is  the  description  of  interest  which  the  plaintiff  claims  ?  It  mav 
turn  out  that  it  is  not  a  liquidated  demand  ;  but  if  so,  the  proper 
course  was  for  the  defendant  to  appear  to  the  action,  and  then,  u 
the  indorsement  is  to  be  considered  as  particulars  of  demand,  the 
claim  would  be  confined  to  interest  rightfully  due  by  contract 
express  or  implied. 

Aldbrson,  B.  : 

It  seems  to  me  that  the  special  indorsement,  allowed  by  the 
statute,  is  of  a  claim  only ;  and  the  defendant,  if  so  disposed,  may 
dispute  it  by  appearing,  and  then  the  indorsement  assumes  the 
form  of  particulars  of  demand.     Now,  suppose  in  this  case  ih&e 
had  been  a  declaration,  with  these  particulars  annexed  to  it,  and  the 
defendant  had  appeared  and  admitted  the  entire  claim,  would  he 
not  have  been  liable  to  pay  interest  at  the  rate  specified  ?    Surelv 
he  would,  inasmuch  as  he  conceded  that  he  was  bound  by  law  to 
pay  the  interest  claimed.    Then,  is  not  the  defendant's  non-appear- 
ance, where  the  rate  of  interest  claimed  is  specified  by  indorsezneii; 
on  the  writ,  equivalent  to  that  ?    In  my  opinion,  it  is  the  same  as  if 
the  defendant  admitted  every  word  of  the  indorsement  to  be  corrects 
and  that  he  was  bound  to  pay  the  whole  demand.     Then,  whai  is 
the  demand  ?    It  is  a  demand  of  a  debt  and  interest ;  and,  if  ii^ 
defendant  admits  it,  he  ought  to  pay  it.    Again,   suppose  the 
plaintiff  by  his  indorsement  says,  '*  I  claim  for  ten  sacks  of  ft^« 
for  which  you  owe  me  201,  with  interest  at  101.  per  cent." ;  if  ^ 
defendant  neglects  to  appear,  does  he  not  admit  that  he  owes  St 
[  ♦673  ]      for  ten  sacks  *of  flour,  and  1(M.  per  cent,  interest?    That  being** 
is  not  everything  stated  in  the  special  indorsement  eo  ipso  e^y^ 
of  the  fact,  with  this  limit,  that  the  plaintiff  cannot  have  jndgQ^ 
for  a  greater  sum  than  is  stated  in  the  indorsement. 
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MaBTIN»  B.  :  RODWAY 

r. 

I  have  already  expressed  my  opinion  on  the  subject.    Jhe  very       Lucas. 

great  majority  of  cases  for  which  actions  are  brought,  are  debts  or 

money  demands  to  which  there  is  no  defence.    It  was  considered 

extremely  desirable  that  in  such  cases  the  parties  should  be  put 

to  the  least  possible  expense.    In  many  of  such  cases  interest  is 

payable ;  and  by  the  25th  section  the  plaintiff  is  authorised  to  make 

an  indorsement  in  the  form  contained  in  Schedule  A.,  and  it  is 

clear  to  me,  that,  under  it,  interest  may  be  claimed.    The  right  to 

sign  judgment  is  upon  the  claim  ;  and,  as  interest  may  be  lawfully 

claimed,  I  think  judgment  may  be  signed  for  it.    This  seems  to  me 

to  be  the  plain  and  precise  language  of  the  enactment;  and  that, 

in  order  to  carry  out  the  intention  of  the  Legislature,  no  more 

appropriate  language  could  have  been  used.    As  to  the  advantage 

of  the  enactment,  it  is  well  known  to  have  been  exceedingly  great. 

If  the  holder  of  a  dishonoured  bill  of  exchange  were  told  that  he 

could  not  recover  interest  by  a  special  indorsement  on  the  writ, 

he   would  in  many  cases  abstain  from   making  it,  which  would 

be  most  injurious  to  defendants.     The  case  is  different  from  that  of 

Rogers  v.  Hunt{\\  for  there  the  claim  was  for  the  expenses  of 

noting. 

On  the  following  day. 

Pollock,  G.  B.,  said : 

In  the  case  of  Rodicay  v.  Lucas,  which  was  argued  before  us 
yesterday,  and  in  which  we  "^decided  Ihat  the  25th  section  of  the  [  *674  ] 
Common  Law  Procedure  Act,  1852,  authorised  interest  to  be  claimed 
by  the  special  indorsement  on  the  writ ;  we  wish  that  it  should  be 
distinclly  understood  by  the  profession,  that  in  all  cases,  except 
bills  of  exchange  and  promissory  notes  (as  to  which  it  is  the  usual 
practice  of  the  Court  to  allow  interest  as  a  matter  of  course  when 
the  jury  give  a  verdict  for  the  plaintiff),  if  we  find  that  any  party 
not  entitled  to  interest  under  an  express  or  implied  contract  shall, 
nevertheless,  claim  it  by  a  special  indorsement  on  the  writ,  in 
order  to  gain  an  improper  advantage,  and  in  default  of  appear- 
ance sign  judgment  for  a  larger  sum  than  he  is  really  entitled  to, 
we  will  not  only  set  aside  such  judgment,  but  visit  the  attorney 
with  the  consequences  of  his  abuse  of  the  law,  by  making  him  pay 

the  costs. 

Ttvle  refused. 
(1)  See  aide,  p.  686  (10  Ex.  474). 
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1856  STEWART  AND  Anothek  t'.  HUGH  MCKEAN. 

•/0M.  30. 
(10  Ex.  67^98  ;  S.  C.  3  C.  L.  B.  460  ;  24  L.  J.  Ex.  145 ;  24  L.  T.  O.  S.  27o. 

''        -*  The  plaiatiffe,  bottle  manufacturers  in  Scotland,  in  1840,  entered  into 

negotiations  with  one  W.  M*K.  for  the  employment  of  the  latter  as  their 
agent  at  Leith  for  the  sale  of  their  bottles.     On  the  4th  Janiuuy,  fUl, 
W.  M*K.  wrote  to  the  plaintiffs,  and  offered  to  act  as  their  agent  upon 
certain  terms,  amongst  which  were  the  following :  **  First.  All  bottles  to  le 
sold  at  your  risk,  and  all  monies  received  for  you  to  be  duly  accounted  for 
by  me  and  remitted  to  you  from  time  to  time.    Fourthly.  Security  to  be 
found  for  my  intromissions  to  the  amount  of  500/.  sterling."     W.  M^K.  was) 
appointed  by  the  plaintiffs  to  act  as  their  agent,  and  they  sent  to  him  th^ 
following  form  of  guarantee,  which  he  transmitted  to  his  brother,  tlie 
defendant,  and  which  was  duly  executed  by  the  defendant :  *'  Okstvemes,— 
1  hereby  agree  to  guarantee  my  brother  Mr.  W.  M^K's  intromissions,  se 
your  agent  in  Leith,  to  the  extent  of  500Z.  sterling;  and  I  am,  &c.,  H.  M'X. 
To  Messrs.  S.  &  Co.  (the  plaintiffs)."    The  defendant  never  asked  for  nor 
received  any  information  as  to  the  nature  of  his  brother*8,  W.  M*K.'s. 
employment,  nor  was  he  aware  of  the  times  and  manner  in  which  hi? 
brother  was  to  account  to  the  plaintiffs.    The  word  ''intromission  "  is  a 
term  partly  legal  and  partly  mercantile,  and  signifies  dealings  with  siock. 
goods,  and  cash  of  a  principal  coming  into  the  hands  of  his  agent,  and  to 
be  accounted  for  by  the  agent  to  his  principal.    Soon  after  the  commence- 
ment of  the  agency,  it  was  agreed  between  the  plaintiffs  and  W.  M*£.  that 
the  latter  should  furnish  to  the  plaintiffs  every  six  months  an  aooount 
current  of  the  stock  sent  by  them,  and  of  cash  received  by  him  from 
customers.    This  practice  continued  for  about  a  year  and  a  half,  when  an 
agreement  was  entered  into  between  the  plaintiffs  and  W.  M'K.,  but  with- 
out the  defendant's  knowledge  or  consent,  that  W.  M*K.  should,  from  time 
to  time,  make  his  promissory  notes  payable  four  months  after  date  in  favour 
of  the  plaintiffs,  and  that  he  should  send  them  to  the  plaintiffs  at  the  rate 
of  about  one  note  per  month ;  and  that,  on  the  notes  becoming  due,  W.  M*K. 
should  transmit  to  the  plaintiffs  an  account  of  all  the  debts  or  sums  he  had 
collected  from  their  customers ;  and  that  the  plaintiffs  should  send  him 
such  an  amount  of  cash  as  would,  when  added  to  the  money  already  in  his 
hands,  enable  him  to  take  up  the  notes.    This  agreement  was  immediately 
acted  upon,  and  was  continued  to  be  acted  upon  by  the  plaintiffs  and 
W.  M'K  until  the  termination  of  his  employment  as  their  agent    The 
notes  were  made  on  account  of  the  plaintiffs  without  reference  either  to  the 
amount  of  the  stock  received  by  W.  M*K.  for  sale,  or  to  the  amount  of 
sales  made  by  him,  or  to  the  outstanding  debts,  or  to  the  proceeds  of  sale:^ 
or  sums  collected  by  him  from  the  customers  and  remaining  in  hiis  hands : 
and  it  sometimes  happened,  that  notes  were  made  by  him  exceeding  br 
-  many  hundreds  of  pounds  the  value  of  the  stock  received,  of  the  outstanding 
debts,  and  of  the  proceeds  or  sums  collected  by  him.    These  notes  on  being 
transmitted  to  the  plaintiffs  were  indoi'sed  by  them  to  their  bankers  who 
gave  them  a  cash  credit  thereon,  and  the  same  were  always  duly  honoured 
on  arriving  at  maturity.    This,  however,  was  all  done  without  the  know- 
ledge or  consent  of  the  defendant.    One  of  the  motives  of  the  plaintifb  in 
requiring  W.  M*K.  to  make  the  notes  in  their  favour,  was  to  increase  tb«r 
own  credit  and  to  furnish  them  with  funds  for  the  payment  of  the  daties : 
but  another  motive  and  the  practical  effect  of  the  arrangement  was,  to  cause 
W.  M'K.  to  pay  over  the  monies  collected  by  him  more  promptly  to  the 
plaintiffs  than  he  would  otherwise  have  done.     In  May,  1850,  W.  M*K. 
ceased  to  be  in  the  employment  of  the  plaintiffs,  and  at  that  time  hadieoeived 
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certain  monies  for  the  plaintifiPs  for  which  he  did  not  and  was  not  able  to      Stewart 
account  v- 

In  an  action  upon  the  above  guarantee :  Held,  per  Parke,  B.,  M-Kean. 
Alderson,  B.,  and  Martin,  B.,  that,  inasmuch  as  the  guarantee  left  the 
mode  of  accounting  open  to  the  will  of  the  employers,  provided  they 
adopted  a  reasonable  one,  the  agreement  between  the  plaintiffs  and  their 
agent,  W.  M*K.,  as  to  the  mode  of  accounting  by  means  of  promissory 
notes,  as  above  mentioned,  did  not  discharge  the  surety  from  his  liability 
upon  the  guarantee.    Pollock,  C.  B.,  disae^iiieide. 

The  declaration  stated,  that  the  plaintiffs,  being  bottle  manu- 
facturers at  Alloa,  in  Scotland,  and  being  about  to  employ  an 
agent  at  Leith,  the  defendant,  in  consideration  *lhat  they  would  [  *()76  ] 
employ  his  brother,  William  M'Kean,  as  such  agent,  to  receive  and 
sell  bottles  for  the  plaintiffs,  and  to  collect  and  pay  over  the  pro- 
ceeds of  such  sales  to  the  plaintiffs,  agreed  to  guarantee  the  payment 
to  the  plaintiffs  of  all  such  monies  as  William  M'Kean  should  receive 
as  such  agent,  to  the  extent  of  50(M.  Averments :  that  the  plaintiff 
from  thence  until  May,  1850,  employed  William  M'Kean  as  such 
agent;  and  that,  during  such  agency,  he  received  on  account  off 
the  plaintiffs  monies  which  he  refused  to  pay  over;  and  at  the 
expiration  of  such  employment,  there  was,  and  still  is,  due  to  the 
plaintiffs  8702. 

The  defendant  pleaded  {inter  alia)  the  Statute  of  Limitations, 
and  also  a  plea  setting  out  the  agreement  hereinafter  mentioned, 
between  the  plaintiffs  and  William  M'Kean,  that  the  latter  should, 
on  account  of  the  sums  collected,  make  promissory  notes  payable 
four  months  after  date  to  the  plaintiffs*  order ;  and  alleging,  that, 
in  pursuance  of  the  agreement,  William  M'Kean  made  three  such 
promissory  notes  for  the  respective  sums  of  2842.  18«.,  2652.  10«., 
and  172Z.  5«.  6c2. ;  and  that  time  was  thereby  given  to  William 
M'Kean  without  the  defendant's  consent.  Issue  having  been  joined 
on  the  pleas,  a  verdict  was  found,  by  consent,  for  the  plaintiffs, 
subject  to  the  award  of  an  arbitrator,  by  whom  the  following  case 
was  stated  for  the  opinion  of  this  Court : 

The  plaintiffs,  in .  the  year  1841,  were^  and  still  are,  bottle 
manufacturers  at  Alloa^  in  Scotland,  and  the  defendant  in  the 
same  year  was,  and  still  is,  an  agent  for  an  insurance  office, 
resident  in  London. 

In  December,  1840,  negotiations  having  been  entered  into  between 
the  plaintiffs  and  William  M'Eean,  the  brother  of  the  defendant, 
for  the  employment  of  William  M'Kean  as  the  plaintiffs'  agent  at 
lieith  for  the  sale  of  their  bottles,  the  following  letter  was  written 
by  William  M'Eean  to  the  plaintiffs : 
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Stewart  *'  Lbith,  4th  January,  1841. 

M'Kkak.  "  De^^  Sirs, — I  was  only  this  morning  favoured  with  *your8  of  the 

[  *677  ]      Slst  of  December,  and  now  make  you  the  following  offer  to  ac£  as 
agent  for  the  Alloa  Glass  Works  in  this  quarter  and  neightx>iirhooi 

"  First.  All  bottles  to  be  sold  at  your  risk,  and  all  monies  receiyed 
for  them  to  be  duly  accounted  for  by  me  and  remitted  to  you  from 
time  to  time,  my  being  careful  as  to  the  credit  of  the  parties  to 
whom  they  are  sold. 

''  Second.  Regular  books  and  accounts  to  be  kept  by  me  for  yoar 
business,  and  these  to  be  always  patent  for  your  inspection.  Accouot 
sales  to  be  rendered  at  the  end  of  each  month  or  when  required,  also 
list  of  outstanding  debts  and  account  current  every  three  weeks. 

*'  Third.  My  commission  to  be  2^  per  cent,  on  all  monies  received; 
and  all  charges,  such  as  porterage,  freight,  &c.,  to  be  paid  by  yoo. 

''Fourth.  Security  to  be  found  for  my  intromissions  to  the 
extent  of  5002.  sterling.  I  shall  be  obliged  by  your  giving  me  a 
copy  of  the  letter  of  security  required,  and  my  brother,  Hugh 
M'Kean,  agent  for  the  Scottish  Widows  Fund  and  Life  Assurance 
Company,  London,  will  sign  it. 

"  Yours  very  respectfully,  "  W.  B.  M'Kban." 

William  M'Eean  was  thereupon  appointed  agent  to  the  plaintifGs, 
and  shortly  afterwards  received  from  Mr.  Sandford,  one  of  the 
plaintiffs,  the  following  letter  written  by  him  : 

"  Randolph  Cbbscbnt,  6th  January,  1841. 

"  Dbar  Sir, — Annexed  you  will  find  the  form  of  a  letter  of 

guarantee  to  be  written  out  and  signed  by  your  brother,  which  I 

send  you  at  Mr.  Stewart's  request.     If  you  think  the  sum  too 

large,  you  might  fill  it  up  at  any  amount  you  wish.     It  is  more 

a  matter  of  form  than  anything  else;  but  as  we  require  a  guarantee 

from  all  our  agents,  it  is  proper  that  it  should  be  given  even  when 

unnecessary. 

"  Yours,  &c.  "  E.  D.  Sandfobd." 

The  form  of  the  letter  of  guarantee  referred  to  in  the  above 

letter,  and  annexed  to  it,  was  as  follows : 

[  678  ]  "  London,  11th  January,  1841. 

"  Gentlemen, — I  hereby  agree  to  guarantee  my  brother,  Mr.  W. 

M'^Kean's  intromissions  as  your  agent  in  Leith,  to  the  extent  of 

five  hundred  pounds  sterling. 

"  And  I  am.  Gentlemen,  your  obedient  Servant, 

"  To  Messrs.  Stewart  &  Co.,  "  H.  M'Kein. 

**  Bottle  Manufacturers,  Glass  Works,  Alloa.*' 
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William    M*Kean    forthwith    transmitted    to    his   brother,   the     Ste  jt^aet 
defendant,  the  above  letter  of  the  6th  of  January,  1841,  together       m*Kkan. 
with  the  form  of  guarantee  annexed  thereto ;    and  shortly  after- 
wards received  back  from  the  defendant  the  form  of  guarantee 
duly    executed    by    the    defendant,   and    handed  it  over  to   the 
plaintiffs. 

The  letter  above  set  forth,  of  the  4th  of  January,  was  not 
communicated  to  the  defendant.  The  defendant  never  asked  for, 
nor  received,  either  from  the  plaintiffs  or  William  M'Kean,  or 
from  any  other  quarter,  any  other  information  as  to  the  nature 
of  the  employment  of  William  M'Kean,  or  as  to  his  own  liability 
on  the  guarantee,  than  was  conveyed  by  the  letter  of  the  6th  of 
January  and  the  accompanying  form  of  guarantee.  He  was  not 
aware  of  the  time  and  manner  in  which  William  M*Kean  was  to 
account  to  the  plaintiffs. 

The  word  "intromission"  is  a  term  partly  legal,  partly  mercantile, 
and  signifies  dealings  with  stock,  goods,  and  cash  of  a  principal 
coming  into  the  hands  of  an  agent,  and  to  be  accounted  for  by  the 
agent  to  his  principal. 

The  duty  of  William  M'Eean,  as  such  agent,  was  to  receive 
all  bottles  sent  to  him  by  the  plaintiffs,  and  to  sell  them  on 
commission. 

Soon  after  the  commencement  of  the  agency,  it  was  agreed 
between  the  plaintiffs  and  William  M*Kean,  according  to  mercantile 
usage  in  similar  cases,  that  William  M'Kean  should  furnish  to  the 
plaintiffs,  every  six  months,  an  account  current  of  stock  sent  by 
the  plaintiffs,  and  of  cash  received  by  him  from  'the  customers. 
This  practice  *having  continued  for  about  a  year  and  a  half,  the  [  ♦679  ] 
following  agreement  was  made  between  the  plaintiffs  and  William 
M'Kean :  It  was  agreed  between  them,  but  without  the  knowledge 
or  consent  of  the  defendant,  that  William  M*Kean  should,  from 
time  to  time,  make  his  promissory  notes,  payable  four  months 
after  date,  in  favour  of  the  plaintiffs,  and  send  them  to  the  plaintiffs 
at  the  rate  of  one  note  per  month ;  and  that,  on  the  notes  becoming 
due,  William  M'Kean  should  transmit  to  the  plaintiffs  an  account 
of  all  the  debts  or  sums  he  had  collected  from  their  customers  ; 
and  that  the  plaintiffs  should  send  him  such  an  amount  of  cash 
as  would,  when  added  to  the  money  already  in  his  hands,  enable 
him  to  take  up  the  notes.  This  practice,  so  agreed  upon,  was 
immediately  acted  upon,  and  continued  to  be  acted  upon  until  the 
termination  of  the  employment  of  William  M'Kean  by  the  plaintiffs 
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Stewabt  in  May,  1850;  and,  in  pursuance  of  sach  practice,  William  M'Kean 
M'Kean.  rendered  to  the  plaintifib  a  monthly  account  of  all  cash  received  by 
him.  The  noles  were  made  on  account  of  the  plaintiffs,  after  ihe 
agreement  referred  to,  without  reference  either  to  the  amoant  of 
stock  received  by  William  M^Kean  for  sale,  or  to  the  amoant  of 
sales  made  by  him,  or  to  the  outstanding  debts,  or  to  the  proceeds 
of  sales  or  sums  collected  by  him  from  the  customers  and  remaining 
in  his  hands ;  and,  although  the  balance  occasionally  varied,  it 
generally  happened  that  notes  were  made  by  him  to  the  extent  of 
between  800/.  and  5002.,  and  sometimes  to  the  extent  of  SOOl,  and 
900/.  over  and  above  the  value  and  amount  of  the  stock  received, 
of  the  outstanding  debts,  and  of  the  proceeds  or  sums  collected  by 
William  M'Kean.  The  notes,  on  being  received  by  the  plaintifis, 
were  indorsed  by  them  to  their  bankers,  who  gave  them  a  cash 
credit  thereon ;  and  the  same  were  always  honoured  at  maturity 
in  the  manner  above  stated  to  have  been  agreed  upon. 

The  following  are  letters  and  extracts  from  letters  from  William 
M'Kean  to  the  plaintiffs  in  reference  to  such  promissory  notes : 
[  G80  ]  "  Lbfth,  15th  January,  1842. 

''  I  shall  most  wilUngly  honour  your  draft  on  me  for  800/.,  in 
the  event  of  your  requesting  it,  for  the  duties  on  Monday ;  but,  in 
valuing  on  me  at  present,  you  had  better  do  so  at  four  months,  as 
there  is  another  500/.  bill  (note)  due  next  month,  and  I  fear  there 
will  not  be  sufficient  funds  collected  in  time  to  retire  it.** 

''Lbith,  3rd  July,  1848. 
*'  On  my  return  home  this  morning,  I  have  received  a  letter  from 
Mr.  Stewart,  of  the  Alloa  Glass  Works  (one  of  the  plaintiffs),  wishing 
me  to  send  my  P.  N.  for  500/.  at  four  months,  and  inclose  to  him 
in  London ;  and,  after  having  sealed  this  letter,  he  adds  a  memo- 
randum for  me  to  discount  it  here,  and  remit  the  net  proceeds  to 
Alloa.     With  this  object  in  view,  you  will  observe  he  has  indorsed 
the  bill  (note),  and  you  know  I  cannot  discount  my  own  promissory 
note ;  I  have  therefore  sent  it  to  you,  to  do  the  needful  with  the 
Western  Bank,  of  which  I  shall  advise  Mr.  Stewart  by  this  post." 

'     "  Leith,  29th  August,  1844. 
"  It  is  my  intention  to  be  here  all  Saturday ;  but  if  you  wish 
money  for  duties,  you  can  draw  for  400/.  or  500/.,  at  four  months, 
as  there  will  be  only  one  bill  (note)  remaining  after  next  month." 

"Leith,  17th  March,  1815. 
"  Agreeably  to  your  Mr.  Stewart's  request,  I  have  accepted  another 
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draft  for  your  accommodation,  amounting  to  4502.  at  four  months     Stewart 
from  6th  March,  now  making  in  all  1,625/.  at  present  running,      mkean. 
while  the  stock  in  hand  and  recoverable  debts,  including  Cockburn*s 
and  Gampbeirs,  will  not  amount  to  700/.,  so  that  when  the  duty  is 
taken  off,  large  shipments  will  require  to  be  made  and  sales  effected 
to  meet  the  bills  as  they  fall  due." 

"  Lbith,  22nd  March,  1847. 

**  With  reference  to  our  conversation,  regarding  advances  *you       [  *08i  ] 
may  from  time  to  time  require  for  your  shipments  of  bottles,  I 
agree  to  accept  your  drafts  on  me  at  four  months,  on  your  allowing 
me  a  commission  of  one  per  cent,  upon  one  half  the  amount  of  your 
transactions  throughout  the  year." 

"  Lbith,  80th  March,  1847. 

"  I  am  favoured  with  your  Mr.  Stewart's  note  of  yesterday,  and 
in  terms  of  it  now  inclose  you  my  P.  N.  636/.  12«.  6d.  from  to- 
morrow's date,  and  forward  it  to  Glasgow  as  desired." 

"Leith,  1st  April,  1848. 
"  I  have  been  gradually  led  into  an  extent  of  bill  (note)  trans- 
actions with  you,  which  I  never  contemplated  when  the  proposal 
was  made  to  me,  and  you  cannot  but  be  aware  if  my  credit  should 
suffer  from  your  allowing  the  bill  for  685/.,  due  27th  ultimo,  to  be 
noted,  (a  circumstance  that  has  never  taken  place  since  I  have  been 
in  business  on  my  own  account,  now  upwards  of  twenty  years),  and 
supposing  any  disaster  should  befall  me  in  business,  you  must  your- 
selves suffer  very  great  inconvenience  by  having  nearly  2,500/.  bills 
(notes)  running  on  me  at  this  moment,  all  of  which  you  will  have 
to  pay  as  they  come  to  maturity.  I  therefore  consider  it  as  much 
your  interest  to  accommodate  me,  as  it  is  my  interest  to  accommodate 
you,  so  that  we  may  gradually  work  off  these  heavy  obligations." 

"  Lbith,  31st  May,  1848. 
"  I  have  added  at  the  foot  of  the  account  current,  a  note  of  the 
acceptances  or  promissory  notes  of  mine,  &c.,  to  you  for  bottles  to 
be  shipped,  running  at  this  time,  amounting  to  3,217/.  14«.  6(/." 

The  three  promissory  notes  mentioned  in  the  special  plea,  for 
the  sums  of  234/.  13^.,  of  265/.  10«.,  and  of  172/.  5«.  6d.  were  made 
by  William  M*Kean  in  pursuance  of  the  agreement  above  mentioned, 
and  in  all  respects  in  the  same  manner  and  subject  to  the  same 
terms  and  conditions  as  the  promissory  notes  previously  made  by 
William  M*Kean,  *and  were  not  made  principally  on  account  of  [  *^S2  ) 
such  money  as,  at  the  times  of  making  the  last-mentioned  notes, 
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Stewabt  might  have  been  due  from  William  M'Kean  to  the  plaintiffs  in 
m<Keak.  respect  of  such  proceeds  of  sales  as  are  mentioned  in  the  agreement 
declared  on,  or  for  or  on  account  of  such  money  as  might  thereafter 
become  payable  by  him  to  them  in  respect  of  such  proceeds  of 
sales ;  and  the  sum  of  8702.,  in  the  declaration  mentioned  as  due 
to  the  plaintiff,  or  any  part  thereof,  was  in  fact  neither  covered 
by  the  said  three  notes,  nor  included  in  the  proceeds  of  the  sales 
made  by  William  M'Kean  without  the  knowledge  or  consent  of  the 
defendant. 

William  M'Kean  became  a  bankrupt  in  May,  1850,  previously  to 
the  last-mentioned  three  promissory  notes  being  due,  and  on  their 
arriving  at  maturity  after  the  bankruptcy,  namely,  on  the  2nd  of 
June,  the  19th  of  June,  and  on  the  24th  of  July,  1850,  respectively 
were  paid  or  retired  by  the  plaintiffs. 

In  May,  1850,  at  which  time  William  M'Eean  ceased  to  be  in  the 
employment  of  the  plaintiffs,  he  had  in  his  hands  sums  of  money 
belonging  to  them,  which  he  had  previously  received  as  their  agent, 
and  which  have  not  since  been  paid  over  to  them  on  their  account. 
William  M'Kean  was  paid  a  commission  at  first  of  one,  and  afterwards 
of  half  per  cent,  on  all  promissory  notes  so  made  as  aforesaid. 

In  mercantile  business  conducted  by  agents  in  Scotland  and 
elsewhere,  great  practical  difficulty  is  generally  experienced  in 
getting  money  out  of  the  hands  of  the  agent.  One  motive  of  the 
plaintiffs  in  requiring  William  M'Kean  to  make  promissory  notes 
in  their  favour  was  to  increase  their  own  credit,  and  to  furnish 
them  with  funds  for  the  payment  of  the  duties  and  otherwise ;  bat 
one  motive  also  was  to  compel  William  M'Kean  to  make  a  monthly 
instead  of  a  six  monthly  account  of  monies  paid  into  his  hands ; 
whilst  the  motive  of  William  M'Eean  in  entering  into  the  agree- 
ment was  to  obtain  a  commission  on  the  amount  of  such  promissory 
notes. 
[  683  ]  The  practical  effect  of  the  agreement  in  question  was  to  canse 

William  M'Eean  to  retain  less  money  belonging  to  the  plaintiffs  in 
his  hands,  and  to  compel  him  to  pay  over  the  sums  collected  by 
him  more  promptly  and  more  frequently  than  he  bad  been  in  the 
habit  of  doing,  or  was  bound  by  agreement  to  do,  previously  to  the 
adoption  of  this  practice.  The  mode  of  proceeding  in  respect  of  the 
making  of  the  promissory  notes  in  question,  although  not  unknown 
amongst  merchants  in  Scotland,  is  not  generally  practised  in  that 
country. 

The  defendant  gave  no  consent  lo  the  agreement  and  practice 
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above  mentioned,  of  making  the  promissory  notes  aforesaid,  but  Stewart 
considered  that  William  M'Kean  would  transmit  the  monies  received  m'Kean. 
by  him,  from  time  to  time,  to  the  plaintiflf  through  a  banker. 

The  causes  of  action  accrued  within  six  years  of  the  suit ;  but 
prior  to  the  six  years  next  before  its  commencement,  William 
M'Eean  retained  in  his  hands  various  sums  of  money  belonging  to 
the  plaintiffs,  and,  contrary  to  his  duty  as  agent,  did  not  account  to 
the  plaintiffs  for  such  sums. 

The  defendant  contended  that  he  was  not  liable  for  such  sums. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  or  the  defendant  were  entitled  to  recover.  By  consent  of 
the  parties,  the  Court  was  to  be  at  liberty  to  deal  with  the  case  in 
the  same  manner  as  if  the  pleadings  had  raised  the  questions 
capable  of  being  raised  upon  the  facts  stated  in  the  case.  If  the 
Court  should  be  of  opinion  that  the  plaintiffs  were  entitled  to 
'  recover,  the  case  was  to  be  referred  back  to  the  arbitrator  to  deter- 
mine for  what  amount  the  verdict  was  to  be  entered  for  them ;  but 
if  the  Court  should  be  of  opinion  in  favour  of  the  defendant,  a  ver- 
dict or  nonsuit  was  to  be  entered  for  him  as  the  Court  should  direct. 

The  case  had  been  argued  in  last  Michaelmas  Term  (Nov.  20), 
but  the  Court  directed  that  i<^  should  be  re-argued. 

The  case  was  re-argued  in  the  present  Term  (Jan.  24)  by  [  ^»^^  ] 

Lmh,  for  the  plaintiffs  : 

The  plaintiffs  are  entitled  to  recover  upon  this  guarantee  to  the 
full  extent  of  their  claim.  The  guarantee  is  general  in  its  terms. 
The  defendant  made  no  inquiry  upon  the  subject,  and  it  has  been 
lately  laid  down  by  this  Court,  that  it  is  not  the  duty  of  the  creditor 
to  make  any  communications,  with  reference  to  the  transaction,  to 
the  surety :  North  British  Insurance  Company  v.  Lloyd  (1).  Now, 
according  to  the  general  terms  of  the  guarantee,  the  plaintiffs  were 
justified  in  making  any  such  reasonable  arrangement  with  their 
agent  as  they  might  think  fit  and  convenient  for  the  purpose  of 
carrying  on  the  agency.  For  the  same  reason,  they  were  also 
entitled  to  make  any  minute  alt3rations  in  the  terms  of  carrying  on 
such  business  with  their  agent.  It  will  be  contended,  that  the 
alteration  effected  in  the  mode  of  transmitting  to  the  plaintiffs  the 
money  received  by  the  agent  was  prejudicial  to  the  surety,  and 
discharged  him  from  all  liability  under  his  guarantee.  But  that 
instrument  does  not  confine  the  plaintiffs  to  any  particular  mode 
(1)  Ante,  p.  686  (10  Ex.  523). 
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Stewart  of  transmitting  the  amounts  which  might  become  due  to  them 
M'Kean.  from  their  agent.  And  it  also  appears,  that,  according  to  the 
mercantile  usage  in  such  cases,  the  money  is  transmitted  every  six 
months ;  so  that  the  arrangement  by  which  the  accounts  between 
the  plaintiffs  and  their  agent  were  settled  by  promissory  notes,  in 
fact  shortened  the  time  of  payment,  and  that  is  according  to  (he 
finding  of  the  arbitrator.  Time  therefore  was  not  given  to  the 
debtor.  The  motive  for  the  arrangement  appears  to  have  arisen 
from  the  difficulty  existing,  in  that  character  of  dealing,  of  obtaining 
the  money  from  agents.     The  defendant  therefore  is  not  discharged. 

Bravi  welly  contra : 

I  *685  ]  The  defendant  rests  his  case  upon  the  *broad  proposition,  that, 

where  a  party  agrees  to  become  surety  for  another,  and  the  terms 
upon  which  the  principal  and  agent  act  are  altered,  the  surety 
is  discharged,  unless  such  alteration  is  expressly  provided  for 
and  authorised  by  the  agreement.  And  this  proposition  is  true, 
although  it  be  not  shown  that  the  surety  is  prejudiced  by  the 
alteration.  The  agreement  must  be  literally  carried  out,  and  no 
equivalent  is  allowable:  Whitcher  v.  Hall{\).  In  Bonar  v.  Mae- 
doncM  (2),  Lord  Brougham  says,  "  The  rule  as  extracted  from  the 
English  authorities,  Evam  v.  Whyle  (3),  Eyre  v.  Barirop  (4),  Archer 
V.  Hale  (5),  Whitcher  v.  Hall,  is,  that  any  variance  in  the  agreement 
to  which  the  surety  has  subscribed,  which  is  made  without  the 
surety's  knowledge  or  consent,  which  may  prejudice  him,  or  which 
may  amount  to  a  substitution  of  a  new  agreement  for  a  former 
agreement,  even  though  the  original  agreement  may,  notwith- 
standing such  variance,  be  substantially  performed,  will  discharge 
the  surety.  As  to  Scotland,  in  Bell's  Principles  (6)  the  rule  is  laid 
down,  that  *  the  cautioner  is  freed  by  any  essential  change,  con- 
sented to  by  the  creditor  on  the  principal  obligation  or  transaction, 
without  the  knowledge  or  assent  of  the  cautioner,'  which  is  supported 
by  the  authorities  there  referred  to."  With  respect  to  the  meaning 
of  the  agreement  under  which  the  defendant  became  surety,  it  is 
clear  from  the  terms  of  the  letter  of  the  4th  of  January,  1841, 
written  by  William  M*Kean  to  the  plaintiffs,  that  the  money  he 
should  receive  on  account  of  the  business  in  which  he  was  to  act  as 
their  agent,  was  to  be  remitted  to  them  at  once ;  the  first  clause  in 

(1)  29  E.  E.  244  (5  B.  &  C.  269).  (4)  18  R.  E.  216  (3  Madd.  221). 

(2)  88  E.  K.  60  (3  H.  L.  C.  226).  (5)  4  Bing.  464. 

(3)  5  Bing.  485.  (6)  P.  71. 
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that  letter  being,  "  all  monies  received  for  them  to  be  duly  accounted  Stewart 
for  by  me,  and  remitted  to  you  from  time  to  time."  It  is  evident,  M'Kean. 
therefore,  that,  according  to  the  terms  under  which  William  M'Kean 
was  appointed  the  plaintifiFs'  agent,  he  was  not  *entitled  to  retain  [  "686  ] 
their  money  in  his  hands.  The  question,  then,  is,  whether  that 
agreement  has  been  altered.  The  arrangement  entered  into  between 
the  plaintiffs  and  their  agent  varied  the  agreement.  The  debtor 
had  time  given  him  for  the  payment  of  his  debt  to  the  plaintiffs. 
In  cases  where  the  agent  had  become  liable  on  his  promissory  notes 
for  a  larger  sum  than  that  which  he  might  have  received  on  account 
of  the  plaintiffs,  he  could  not  be  called  upon  to  pay  over  such 
amount  to  them.  Such  debts,  for  which  he  was  responsible  to  the 
plaintiffs,  did  not  become  due  and  payable  to  them  according  to  the 
terms  of  the  original  agreement.  The  plaintiffs,  by  such  an  arrange- 
ment, substituted  a  new  agreement  in  lieu  of  that  entered  into  by 
the  defendant.  And,  moreover,  the  defendant  was  prejudiced  by 
the  mode  of  carrying  on  business  contrary  to  the  terms  of  his  agree- 
ment. The  promissory  notes  were,  in  truth,  given  by  William 
M'Kean  for  the  accommodation  of  the  plaintiffs,  to  enable  them  to 
raise  money  to  pay  the  duties.  In  some  instances  notes  were  given 
by  the  agent  for  amounts  far  exceeding  his  debts  to  the  plaintiffs, 
and  even  beyond  the  value  of  the  stock  received  by  him  and  of  the 
outstanding  debts.  And  the  defendant  is,  in  fact,  sought  to  be 
rendered  liable  for  the  nonpayment  of  the  agent's  liabilities  so 
incurred,  and  not  merely  for  the  receipt  of  monies  on  account  of 
the  agency  transactions  on  behalf  of  the  plaintiffs,  but  upon  a 
balance  of  account  arising  from  this  complicated  arrangement. 
The  defendant  is  therefore  discharged,  on  the  ground  either  that 
the  plaintiffs  were  not  entitled  to  make  any  alteration  whatever  in 
the  terms  of  the  agency,  or  that,  at  all  events,  they  could  not  adopt 
a  plan  which  was  inconsistent  with  the  original  agreement. 

Ltuih  replied. 

Ctir.  adv.  vult. 

The  learned  Judges,  having  difiered  in  opinion,  now  delivered 
their  judgments  seriatim. 

Martin,  B.  :  [  687  J 

After  stating  the  case,  his  Lordship  said,  that  he  was  of  opinion 

the  plaintiffs  were  entitled  to  recover  (i). 

(1)  His  Lordship  stated  that  he  had      he  was  not  present  during  the  whole 
not  prepared  a  written  judgment,  as      of  the  arguments. 


776  1855.    EX.     10  EX.  687—688.  [r.iu 


Stewaet     Aldbrson,  B.  : 

r. 

M'Kean.  In  this  case  I  am  also  of  opinion,  as  indeed  I  was  at  the  first 

argument,  that  the  judgment  must  be  for  the  plaintiffs.     This  is 
an  action  on  a  guarantee,  by  which  the  defendant  guaranteed  as 
follows :  **  I  hereby  guarantee  my  brother's,  Mr.  W.  B.  M'Kean's, 
intromissions,  as  your  agent  in  Leith,  to  the  extent  of  50(M.  ster- 
ling."   It  appeared,  that,  on  the  4th  of  January,  1841,  a  letter  had 
passed  between  the  plaintiffs  and  the  defendant's  brother,  by  which 
the  latter  became  the  plaintiffs'  agent  on  certain  specified  terms ; 
but  as  this  letter  was  not  communicated  to  the  defendant,  it  can,  I 
think,  have  no  bearing  on  the  proper  construction  of  the  defendant's 
guarantee,  which  must  be  construed  according  to  its  plain  words 
without  reference  to  extrinsic  facts,  for  no  such  facts  were  within 
the  defendant's  knowledge.     There  is  no  doubt  about  the  meaning 
of  the  word  **  intromissions,"  it  is  found  as  a  fact  in  the  case,  that 
it  is  a  term  signifying  ''dealings  with  stock,  goods,  and  cash  of  a 
principal  coming  into  the  hands  of  an  agent,  and  to  be  accounted 
for  by  the   agent  to  his   principal."     The  guarantee,  therefore, 
expanded  is  this:  ''I  hereby  guarantee  my  brother's  dealings  in 
stock,  &c.,  as  your  agent,  and  his  accounting  to  you  for  the  same." 
No  particular  mode  of  dealing,  except  that  he  must  deal  as  an  agent, 
and  no  particular  mode  of  accounting  for  cash  received,  is  specified. 
The  natural  conclusion  is,  that  any  such  dealing  and  any  sach 
accounting  is  guaranteed.     Accordingly,  we  find  that  the  mode  of 
accounting  speci6ed  in  the  letter  of  the  4th  of  January,  1841,  was 
shortly  after  changed  for  a  six-monthly  accounting,  which  it  seems 
was  the  usual  mode  amongst  merchants  in  similar  cases,  and  it  is 

[  *6S8  ]      ^^^  doubted  that  this  change  was  within  the  guarantee.     *But  the 
case  also  finds,  that  this  being  found  unadvisable,  inasmuch  as  it 
left  monies  received  too  long  in  the  agent's  hands,  the  plaintiffs 
made  a  new  arrangement,  by  which  the  defendant's  brother  was  to 
accept  a  four  months  bill,  drawn  on  him  for  a  sum  which,  no  doubt, 
was  intended  to  be  the  amount  of  the  expected  monthly  receipts 
from  the  sales  of  the  plaintiffs'  stock  in  his  hands,  and  that  such 
bills  should  be  drawn,  one  in  every  succeeding  month ;  and  that 
when  the  first  bill  became  due,  it  should  be  provided  for  out  of  the 
monthly  sales  if  they  amounted  to  the  sum  mentioned  in  the  bill, 
and  if  not,  that  the  defendant's  brother  should  pay  that  amount, 
and  the  plaintiffs  should  provide  the  residue.     The  effect  of  this 
would  be  a  mode  of  payment  of  the  monies  due  from  the  agent  to 
the  plaintiffs,  month  by  month,  of  the  sums  received  by  him  after 
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the  expiration  of  the  first  four  months  of  the  arrangement,  and  Stewart 
would  never  cause  the  agent  to  pay,  so  long  as  the  arrangement  m'Kean. 
was  literally  persevered  in,  one  farthing  more  than  the  monies 
received  by  him  on  the  plaintiffs*  account.  It  is  this  arrangement, 
it  is  said,  which  discharges  the  defendant.  I  agree,  if  any  particular 
arrangement  is  the  foundation  of  the  contract,  that  any  change 
(whether  advantageous  or  not,  I  think  that  does  not  signify)  will 
discharge  the  surety,  for  it  is  a  material  variation  in  the  terms  of 
his  contract,  and  he  has  a  right  to  say,  non  hac  infcedera  reni.  But 
where,  as  here,  the  contract  is  general,  and  the  defendant  guarantees 
any  intromissions  as  agent,  I  think  the  only  real  question  is,  are 
these  arrangements  ''intromissions?*'  It  seems  to  me  they  are. 
If  it  were  necessary,  I  think  I  should  also  say  that  they  are  no 
increase  of  risk  and  prejudice,  but  the  reverse,  to  the  situation 
which  the  defendant  meant  to  assume  in  becoming  security  for  his 
brother.  But  I  disclaim  that  as  any  proper  ground  for  my  decision. 
I  think  the  plaintiffs  are  entitled,  for  these  reasons,  to  our  judgment. 

Parke,  B.  : 

I  need  not  state  the  facts  of  this  case,  as  they  *are  sufficiently  [  *«:80  ] 
before  the  Court.  The  first  and  main  question  which  arises  in  this 
case  is,  what  is  the  meaning  of  the  guarantee  given  by  the  defen- 
dant ?  It  is  an  agreement  between  the  plaintiffs  and  the  surety ; 
and  whatever  the  agreement  with  the  surety  imports  cannot  be 
varied  by  the  plaintiffs.  What  then  is  the  agreement  between  the 
plaintiffs  and  the  surety?  If  it  is  a  guarantee  of  the  honesty  and 
good  conduct  of  the  principal  in  any  particular  course  of  dealing 
with  the  plaintiffs,  that  course  of  dealing  is  a  part  of  the  agreement 
of  the  plaintiffs  with  the  surety,  and  the  plaintiffs  cannot  alter  it 
and  hold  the  surety  liable ;  and  if  that  be  done  the  surety  is 
discharged,  either  with  respect  to  the  particular  circumstances  in 
which  the  variation  takes  place,  or  altogether  temporarily  or  per- 
manently according  to  the  nature  of  the  variation.  But  if  the 
course  of  dealing  is  left  to  the  option  of  the  plaintiffs,  entirely  or 
within  certain  limits,  the  variation  of  the  course  of  dealing,  entirely 
or  within  those  limits,  is  allowed  by  the  contract  itself,  and  the 
surety  cannot  complain  of  a  variation  which  he  has  himself  agreed 
to  by  the  original  contract.  Now  this  guarantee  must  be  inter- 
preted according  to  the  ordinary  meaning  of  the  words  used  in  it, 
and  with  reference  to  the  facts  in  evidence  which  are  admissible  to 
aid  in  the  construction. 
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Stewart  These  facts  are,  that  it  was  sent  to  the  defendant  by  his  brother, 

M'Kean.  who  had  already  been  appointed  agent  to  the  plaintiffs  under  a 
promise  to  obtain  a  guarantee  from  the  defendant,  and  was  in  the 
form  drawn  out  by  the  plaintiflfs,  and  sent  in  a  letter  to  the  defen- 
dant's brother,  which  letter  was  the  only  fact  found  to  be  known  to 
the  defendant  besides  the  guarantee  itself. 

From  these  two  documents  the  defendant  knew  that  the  plaintiffs 
were  bottle  manufacturers,  and  that  the  defendant's  brother  was  to 
be  appointed  their  agent ;   that  the  defendant's  guarantee  was  a 
necessary  condition  of  the  brother's  being  appointed  such  agent  to 
[  ♦090  ]       them ;  but  he  did  ♦not  know  that  any  particular  mode  of  dealing 
with  the  plaintiffs  in  the  course  of  that  agency,  or  any  mode  of 
selling  or  accounting  for  the  proceeds  of  the  sales  of  goods  sold  by 
him,  had  been  agreed  upon  between  the  plaintiffs  and  the  agent,  or 
was  then  used,  or  intended  to  be  used,  between  them.     What,  then, 
is  the  construction  of  the  guarantee  ?    The  terms  are,  "  I  hereby 
agree  to  guarantee  my  brother's,  Mr.  W.  B.  M'Kean's,  intromis- 
sions, as  your  agent  in  Leith,  to  the  extent  of  5002.  sterling ;  and  I 
am,  gentlemen,  your  obedient  servant,  H,  M'Eban.     To  Messrs. 
Stewart  &  Co.,  bottle  manufacturers,  Glass  Works,  Alloa."     The 
term  intromissions  is  explained  in  the  case.    It  is  a  term  partly 
legal,  partly  mercantile,  and  signifies  dealings  with  stock,  goods 
and  cash  of  a  principal  coming  into  the  hands  of  an  agent,  and  to 
be  accounted  for  by  the  agent  to  his  principal.     The  meaning, 
then,  of  the  guarantee  is  clear  to  my  mind,  and  may  be  expressed 
thus :  "  In  consideration  of  your  employing  my  brother  as  your 
agent  as  bottle  manufacturers,  I  guarantee  him  in  his  dealings 
with  your  stock,  goods,  and  cash  coming  to  his  hands  as  such 
agent,  which  are  to  be  accounted  for  by  him  to  you  in  any  reason* 
able  way*  you  may  direct,"    For  there  is  not  a  single  word  to  fix 
the  mode  of  accounting  according  to  the  plan  then  adopted  between 
them,  or  any  other  fixed  plan.      It  clearly  leaves  the  mode  of 
accounting  open,  and  the  will  of  the  employer  alone  is  to  regulate 
that,  within  the  bounds  of  reason ;  or  as  the  principal  and  agent 
may  agree  for  an  employment  as  agent  in  the  sale  of  bottles,  and 
for   the  faithful  performance  of  the  duty  of  the  agent  in  that 
employment.    Had  it  been  material  in  the  mind  of  the  defendant 
to  be  liable  only  for  the  then  mode,  or  any  fixed  mode  of  dealing 
or  accounting  as  agent,  it  should  have  been  so  stipulated  in  the 
written  contract.     It  clearly  is  not,  and  the  method  of  transacting 
business  and  accounting  is  left  entirely  at  large,  so  long  as  it  is  an 
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agency  in  that  business.  The  defendant  was  never  informed  of  the  Stewart 
existing  mode,  *and  never  inquired  about  it,  nor  even  knew  that  M'Kean. 
liis  brother  had  been  employed  at  all  as  agent  before  the  date  of  [  *^9i  ] 
the  guarantee.  Such  being,  in  my  opinion,  the  true  construction 
of  the  written  contract,  the  alteration  in  the  mode  of  accounting, 
(if  it  was  one),  by  the  first  agreement  made  after  the  commence- 
ment of  the  agency  or  by  the  second,  is  altogether  immaterial.  It 
is  no  violation  of  the  agreement  with  the  defendant,  the  surety,  for 
there  was  no  engagement  to  the  defendant  that  the  accounting 
should  be  in  any  particular  mode  or  at  any  time.  The  plaintiffs 
alone  were  to  regulate  that,  in  whatever  way  they  chose  to  conduct 
their  business  with  their  agent  and  the  agent  assented  to, — if  to 
insist  on  payment  in  a  month  or  six  months  of  the  monies  received* 
if  to  pay  in  cash  or  bills  drawn  and  accepted  by  others  or  by  him- 
self, if  they  wished  him  to  lend  his  own  acceptance  and  to  apply 
the  proceeds  to  the  payment  of  it,  is  wholly  immaterial,  because 
there  is  no  stipulation  by  the  surety,  and  consequently  no  obliga- 
tion to  him  on  the  part  of  the  plaintiffs,  that  any  particular  mode 
of  paying  or  accounting  should  be  adopted.  If  the  guarantee  had 
expressly  or  impliedly  stated  that  the  surety  was  to  be  responsible 
only  for  intromissions  of  the  agent  in  the  mode  then  used,  any 
deviation  from  that  plan  would  have  discharged  the  surety  as  to 
the  transaction  in  which  the  variation  took  place.  I  think  the  last 
agreement,  being  a  deviation  from  that  plan,  would  have  had  that 
effect  if  it  should  be  construed  to  authorise  the  agent  to  keep  the 
monies  in  his  hands  till  the  bills  were  due  in  order  to  satisfy 
them,  for  that  would  be  to  give  time  to  the  surety  by  a  binding 
agreement,  and  so  would  be  a  variation  in  the  contract  with  the 
surety,  and  so  would  discharge  him  from  liability  for  those  sums, 
but  for  those  only ;  and  I  rather  think  such  was  the  effect  of  the 
last  agreement. 

If  the  case  turned  upon  this  point,  it  would  be  a  matter  of  fact 
to  be  inquired  into,  what  part  of  the  sums  received  by  the  agent 
were  actually  kept  back  in  that  way.  But  as  *I  think  the  surety,  [*  692  ] 
the  defendant,  is  not  to  be  considered  as  having  stipulated  for  any 
particular  mode  of  carrying  on  the  agency  business,  the  defendant 
is  not  discharged  by  any  of  the  alterations  which  were  made  in 
this  case.  They  were  still  in  an  agency  account.  But  if  the 
agency  account  had  been  entirely  at  an  end,  and  the  principal 
employed  only  as  an  accommodation  drawer,  doubtless  the  defen- 
dant would  not  have  been  responsible  for  the  principal  in  that 
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Stewart  character;  but  the  superadded  practice  of  giving  notes  for  the 
M'Kean.  plaintiffs'  accommodation,  accompanied  by  a  direction  to  apply  the 
monies  received  as  agent  to  those  payments,  does  not  destroy  the 
agency  account  any  more  than  if  the  plaintiffs  had  agreed  with 
the  agent  to  be  jointly  concerned  with  him  or  to  employ  him  in 
another  mode.  The  defendant  is  still  responsible  only  for  the 
sums  received  for  bottles  sold  by  the  agent  as  such,  which  is  within 
the  intromissions  mentioned  in  the  guarantee  itself,  and  for  the 
due  application  of  those  sums  as  directed  by  the  plaintiffs ;  bat 
he  is  not  made  in  any  way  responsible  for  the  drawing  aceoont  as 
such,  or  for  the  due  payment  of  the  bills  for  which  he  has  not 
received  the  full  amount  by  sales  of  bottles,  or  for  the  appIicaiioD 
of  sums  sent  to  him  by  the  plaintiffs  solely  on  the  drawing  aeooont, 
as  for  instance,  to  take  up  the  bills  for  the  payment  of  which  there 
were  not  sufficient  monies  received  from  the  sales  made  by  him  of 
bottles  which  were  in  the  agency  account. 

I  am  therefore  of  opinion,  that  the  plaintiffs  have  a  right  to 
recover  against  the  defendant  the  balance  of  money  received  by  the 
agent  as  such  and  unpaid  to  the  plaintiffs. 

Pollock,  C.  B.  : 

I  have  not  been  able  to  come  to  the  same  conclusion  as  the  rest 
of  the  Court.  It  appears  to  me  that  the  defendant  is  entitled  to 
our  judgment,  and  I  will  very  shortly  state  upon  what  grounds.  The 
general  facts  of  the  case  have  been  already  adverted  to,  and  it  is 
only  necessary  to  state  shortly  that  the  account  between  the 
[  *693  ]  plaintiffs  *and  William  M'Kean  (the  person  whose  conduct  was 
guaranteed),  was  originally  a  mere  agency;  he  was  to  receive 
goods,  (glass  bottles),  sell  them,  and  account  to  the  plaintiffs  for 
the  proceeds.  This  agency  account  was  afterwards,  by  contract 
between  the  principals  and  the  agent,  turned  into  a  regular  accom- 
modation drawing  account,  which  continued  for  eight  or  nine 
years,  for  which  the  agent  received  a  commission,  and  pat  his 
name  to  bills  and  notes  to  an  amount  far  beyond  the  goods  he  had 
to  dispose  of,  and  ultimately,  (as  might  be  expected  from  such 
dealings),  he  became  a  bankrupt,  with  some  proceeds  of  the  plain- 
tiffs' goods  in  his  hands  not  paid  over,  to  recover  which  the  action 
is  brought.  There  is  no  difficulty  about  any  question  of  pleading, 
inasmuch  as  the  Court  is  at  liberty  to  deal  with  the  case  in  the 
same  manner  as  if  the  pleadings  had  raised  any  questions  capable 
of  being  raised  upon  the  facts  stated ;  and  as  this  is  not  a  special 
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verdict,  but  a  special  case,  the  Court  is  entitled  to  take  notice  of  Stewart 
any  conclusion  of  fact  which  necessarily,  or  indeed  reasonably,  m*Kean. 
follows  from  what  is  found  in  the  case. 

The  oflFer  by  William  M*Kean  to  the  plaintiflFs,  to  act  as  their 
agent,  and  to  give  security  by  his  brother,  Hugh  M*Kean,  the 
present  defendant,  was  dated  the  4th  January,  1841 ;  the  guarantee 
itself  was  dated  the  11th  January,  1841.  For  the  purpose  of  dis- 
cussing the  matter,  I  will  suppose  that  the  application  had  been 
made  to  the  defendant  to  become  security  not  in  1841,  (but  seven 
years  after),  namely  in  1848,  (which  might  have  been  in  substitu- 
tion of  another  surety  deceased),  and  that  the  guarantee  made  by 
the  defendant  to  the  plaintiffs  was  in  the  form  in  which  we  now 
find  it.  Now  it  appears  to  me  that  the  dealings  between  the 
plaintiffs  and  William  M*Kean  could  not  at  that  time,  fairly  and 
truly,  and  indeed  scarcely  without  fraud,  be  described  as  **  an 
agency  account  for  the  sale  of  glass  bottles."  It  was  something 
far  beyond,  and  *very  different  from  that ;  it  had  become  not  [  *694  ] 
accidentally  or  occasionally,  but  by  contract  and  agreement 
between  the  plaintiffs  and  William  M*Kean,  a  regular  accommoda- 
tion drawing  account  with  a  commission  of  1  per  cent,  at  first,  and 
afterwards  (I  presume  as  the  transactions  increased,)  half  per  cent, 
on  all  acceptances  or  notes  which  were  in  part  given  upon  sales 
effected  or  expected  to  be  made,  but  in  much  greater  part  merely 
to  accommodate  the  plaintiffs,  and  to  enable  tbem  by  discounting 
the  bills  or  notes,  (which  of  course  purported  to  be  drawn  for 
value),  in  order  to  raise  money  to  pay  duties,  (there  being  then  a 
duty  on  the  manufacture  of  glass  bottles) ;  and  it  is  found  as  a 
fact  in  the  case,  ^*  that  these  accommodation  bills  or  notes  were 
made  without  reference  to  the  amount  of  stock  received  by  William 
M'Kean  for  sale,  or  to  the  amount  of  sales  actually  made,  or  to 
outstanding  debts,  or  the  proceeds  of  sales  actually  collected;" 
and  it  generally  happened  that  bills  or  notes  were  made  to  the 
extent  of  between  800/.  and  500/.,  and  sometimes  to  the  extent  of 
800/.  and  900/.  over  and  above  the  value  and  amount  of  all  the 
stock,  outstanding  debts  and  proceeds  altogether ;  and  there  can 
be  no  doubt  from  the  agreement  and  the  correspondence  that  this 
was  originally  intended.  The  very  charge  of  a  commission  of 
1  per  cent,  for  the  agent's  name  is  sufficient  to  show  that  the  bills 
were  intended  to  be  drawn  for  more  than  would  be  due.  To  call 
this  dealing  between  the  plaintiffs  and  William  M'Kean  an  agency 
account  only,  is,  in  my  opinion,  an  abuse  of  language,  calculated  to 
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Stewabt     mislead  and  deceive ;  and  if  the  plaintiffs  had  (as  I  have  sapposed 

M'Kkan,  for  the  purpose  of  discussion,)  obtained  a  guarantee  from  the 
defendant  for  **  an  agency  in  the  sale  of  glass  bottles."  not  dis- 
closing the  real  nature  of  the  dealings  between  them  and  the 
agent,  I  am  clearly  of  opinion  that  they  could  not,  and  ought  not, 
to  obtain  any  payment  whatever  in  respect  of  transactions  or 
dealings  so  misdescribed   or  concealed.      What  fell    from  Lord 

[■  *G95  ]  *Campbell,  Ch.  J.,  in  the  case  of  Hamilton  v.  WaUon  (i),  appears  to 
me  correctly  to  poinfc  out  what  ought  to  be  communicated  in  such 
a  case.  Lord  Campbell,  Ch.  J.,  says,  "I  should  think  that  this 
might  be  considered  as  the  criterion  whether  the  disclosure  ought 
to  be  made  voluntarily,  namely,  whether  there  is  anything  that 
might  not  naturally  be  expected  to  take  place  between  the  parties 
who  are  concerned  in  the  transaction,  that  is,  whether  there  be  a 
contract  between  the  debtor  and  the  creditor,  to  the  effect  that 
his  position  shall  be  different  from  that  which  the  surety  migbl 
naturally  expect."  Now  no  one  guaranteeing  an  agency  for  the 
sale  of  bottles  was,  in  my  judgment,  bound  to  anticipate,  expect,  or 
calculate  upon  the  state  of  things  that  really  existed,  namely,  that 
there  was  an  accommodation  drawing  account  mixed  up  with  the 
agency  account,  and  going  far  beyond  not  only  the  proceeds  realised, 
or  even  the  goods  sold,  but  beyond  all  the  goods  consigned  or 
intrusted,  the  excess  (for  which  there  was  no  security)  being  nearly 
double  the  amount  of  the  liability  of  the  guarantee.  In  the  case 
supposed,  I  am  of  opinion  that  the  defendant  would  not  have  been 
liable ;  and  I  think  there  is  no  difference  in  principle  between  that 
case  and  the  present,  that  those  circumstances  which  a  person 
obtaining  a  guarantee  is  bound  to  communicate,  if  they  exist 
when  the  guarantee  is  given,  he  is  equally  bound,  in  my  judg- 
ment, to  communicate  if  they  arise  after  the  guarantee  has  been 
given. 

If  it  be  asked,  in  what  respect  was  this  accommodation  drawing 
account  injurious  to  the  surety,  my  answer  will  be,  first,  the  agent 
must,  I  think,  be  considered  as  having  a  lien  on  the  goods  and 
money  in  his  hands,  to  the  extent  of  the  accommodation  acceptances, 
and  could  not  be  called  on  to  pay  the  proceeds  as  long  as  these  bills 
were  outstanding,  at  least  until  they  were  reduced  below  the  sum 

[  *<>9<>  ]      due  from  the  agent  to  the  principal,  *and  then  he  could  be  called 
upon  for  that  difference  only.      This  is  not  an  alteration  of  the 
mode  of  payment,  but  is  changing  the  substance  of  the  dealing, 
(1)  69  R.  R  58  (12  CI.  &  Fin.  109). 
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and  introducing  elements  that  the  surety  had  no  reason  to  expect  or      Stewaut 
calculate  upon;  and  this  appears  tome  to  he  the  mistake(if  mistake      M'Kean. 
there  be)  in  the  judgments  of  my  learned  brothers,  who  consider  these 
accommodation  bills  merely  as  a  mode  of  obtaining  payment  of 
what  might  be  due.    In  my  judgment,  it  is  not  a  mere  mode  of 
payment, — another  element  is  introduced,  another  mode  of  dealing 
is  adopted,  and  I  think  a  very  mischievous  one.    But  secondly,  the 
agent  became  liable  to  a  large  amount,  not  only  beyond  the  goods 
sold,  but  beyond  all  the  goods  intrusted  to  him  ;   and  in  the  event 
of  the  total  failure  of  the  principals  (the  plaintiffs),  the  agent  might 
have  been  stripped  of  the  means  of  paying  what  was  really  due  for 
goods  actually  sold,  by  becoming  liable  for  so  much  more  than  he 
had  received  any  value  for,  and  then  the  surety  might  have  been 
called  on  to  make  good  that  deficiency.     Thirdly,  the  plaintiffs  had 
an  interest,  in  consequence  of  this  being  an  accommodation  account, 
and  not  merely  an  agency  account,  to  continue  the  dealings,  in  order 
to  raise  money  for  their  own  purposes,  notwithstanding  the  default 
of  the  agent  and  his  failure  to  account  for  sums  received  merely  as 
agent;    in  other   words,  not  to  act  fairly,  honestly,  and  openly, 
checking  misconduct  when  they  discovered  it,   but  to  overlook 
irregularities  in  the  agent,  in  consideration  of   the  benefit  they 
derived  from  the  accommodation  acceptor  of  the  bills  or  maker  of 
the  notes,  and  accordingly  this  very  fact  occurred.     It  is  expressly 
found  in  the  case,  that  **  prior  to  the  six  years  next  before  the  com- 
mencement of  the  action,  William   M'Kean  retained  in  his  own 
hands  various   sums  of   money  belonging  to   the   plaintiffs,  and 
contrary  to  his  duty  as  such  agent  did  not  account  to  the  plaintiffs 
for  such  sums,"  and  of  this  the  plaintiffs  do  not  appear  to  have 
taken  any  notice  ;  and  can  any  one  doubt  that  their  motive  was  to 
continue  *the  system  of  accommodation  from  which  they  derived       [  **>y7  ] 
the  means  of  raising  money  ?  and  what  right  had  they  (without  the 
surety's  consent)  to  turn  the  agency  account  into  an  accommodation 
account,  leading  as  it  might  (and  in  fact  as  it  did)  to  such  results  ? 
Lastly,  every  mercantile  man,  indeed  every  man,  has   a  right  to 
exercise  his  own  judgment,  whether  he  will  guarantee  the   real 
transactions  of  a  person  whose  real  dealings  are  mixed  up  with  and 
involved  to  a  much  larger  extent  in  fictitious  bills  and  notes  than  the 
real  transactions,  such  fictitious  bills  and  notes  being  created  for  the 
xnere  purpose  of  raising  money  by  discount.     It  is  notorious  that 
the  Bank  of  England  will  not  discount  such  securities,  or  rather 
*  *  paper,'  nor  ^ill  they  (it  is  understood)  discount  the  bills  of  persons 
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Stewart  who  have  ever  imposed  upon  them  by  procuring  the  discount  of 
M'Keak.  Bu<^b  ^^^^^  or  notes ;  and  most  bankers  act  upon  similar  principles. 
In  the  correspondence  before  us,  the  agent,  in  the  letter  of  the 
Srd  of  July,  1848,  writing  to  the  plaintifils,  points  out  that  he 
cannot  get  his  own  promissory  notes  discounted,  that  is,  they  must 
be  discounted,  or  procured  to  be  discounted  by  the  plaintiffs ;  they 
must  appear  to  be  for  value,  for  real  transactions,  or  no  one  would 
meddle  with  them.  Transactions  of  this  sort,  when  continued 
systematically  for  years,  usually  terminate  (as  they  have  done  in  this 
case)  in  the  bankruptcy  of  some  or  all  of  the  parties.  As  part  of  a 
system,  they  are  essentially  fraudulent ;  they  impose  upon  the  world 
documents  which  profess  to  be  what  they  are  not ;  and  if  the  truth 
were  told  about  them,  they  would  fail  to  produce  the  object  the 
parties  have  in  view ;  and  I  repeat,  a  surety  has  a  right  to  exercise 
his  own  judgment  and  discretion,  whether  he  will  be  a  surety  for 
real  transactions  that  are  so  mixed  up  with  unreal  transactions, 
which  (though  possibly  venial  when  only  occurring  once  or  but 
occasionally),  when  they  form  part  of  a  regular  systematic  course 
of  business  for  raising  money  during  many  years  together,  are,  in 
[  ♦098  ]  my  judgment,  and  I  believe  in  *that  of  the  bulk  of  the  honest 
and  intelligent  part  of  the  community,  deceptive,  fraudulent,  and 
ultimately  (as  they  deserve  to  be),  ruinous.  On  the  ground,  there- 
fore, that  a  mode  of  dealing  between  the  principal  and  the  agent 
was  subsequently  adopted,  which  the  surety  was  not  bound  to 
expect  or  calculate  upon,  and  which  might  have  been  and  was  pre- 
judicial to  the  siurety,  I  think  the  defendant  is  entitled  to  our 
judgment;  but  as  the  majority  of  the  Court  is  of  a  different 
opinion,  the  judgment  must  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 
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[698] 


On  an  application  to  the  Court  for  leave  to  deliver  interrogatones  in 
\vriting  to  the  opposite  party  in  the  cause,  under  the  51  at  section  of  the 
Common  Law  Procedure  Act  of  1854,  17  &  18  Vict.  c.  125,  the  afBdavit  of 
the  attomej*  of  the  party  sought  to  be  interrogated,  that  he  believes  that  the 
questions  proposed  will  criminate  his  client,  is  no  answer  to  the  application. 

(1)  Frequently  cited.  See  especially  See  also  SjpoAYw  v.  Qrosvenor  HM  i\\ 
Ex  paHe  Beynolds  (1882)  20  Ch.  Div.  [1897]  2  Q.  B.  124,  66  L.  J.  Q.  B. 
294,  51  L.  J.  Ch.  756,  46  L.  T.  505.      598. 
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Such  objectioii  ought  to  be  made  by  the  party  himself  when  he  has  been 
sworn. 

Qmerey  whether  a  witness,  to  entitle  himself  to  object  to  a  question,  on 
the  ground  that  it  has  a  tendency  to  criminate  him,  is  bound  to  satisfy  the 
Court  that  such  will  be  its  effect,  or  whether  he  is  himself  the  sole  judge  of 
its  effect. 

WiLLES  moved  for  a  rule  calling  on  the  plaintiff  to  show  cause 
why  the  defendants  should  not  be  at  liberty  to  deliver  to  him  the 
interrogatories  in  writing  hereinafter  mentioned,  under  the  51st 
section  of  the  17  &  18  Vict.  c.  125.  The  declaration  contained 
three  counts.  The  first  count  was  in  detinue  for  certain  pipes  of 
wine  and  casks.  The  second  count  was  trover  for  the  same ;  and 
the  third  count  stated  that  the  plaintiff  delivered  certain  pipes  of 
wine  and  casks,  &c.,  to  be  kept  by  the  defendants  for  reward  in  that 
behalf,  and  alleged,  as  a  breach,  the  loss  of  the  same  by  the  careless- 
ness and  negligence  of  the  defendants.  The  defendants  pleaded  the 
general  issue  to  each  of  the  counts  respectively,  and  to  the  first 
and  second  counts  a  *  traverse  of  the  goods  being  t  be  plaintiff's;  and 
to  the  third  count,  a  traverse  of  the  delivery  and  acceptance  of  the 
goods  for  the  purpose  alleged.  The  plaintiff,  in  his  particulars  of 
demand,  claimed  to  recover  two  parcels  of  red  wine,  consisting 
of  1,745  and  860  gallons,  respectively  vatted  in  the  months  of 
May  and  September,  1854.  The  interrogatories  now  sought  to  be 
delivered  to  the  plaintiff  were  159  in  number.  The  object  of  the 
interrogatories  was  to  show  that  the  defendants  had  a  defence  to  the 
action,  on  the  ground  that  certain  fraudulent  practices  had  been 
resorted  to  with  reference  to  the  wines,  by  the  fraudulent  substi- 
tution of  other  wines  belonging  to  third  parties  in  the  place  of  those 
which  had  been  deposited  by  the  plaintiff  with  the  defendants,  and 
that  the  plaintiff  himself  was  a  party  to  the  fraud.  The  motion  was 
founded  upon  an  affidavit,  as  required  by  the  52nd  section  of  the 
17  &  18  Vict.  c.  125  ;  and  was  opposed  by  an  affidavit  made  by  the 
plaintiff's  attorney,  on  the  ground,  first,  that  the  deponent  believed 
that  if  the  plaintiff  was  a  party  to  such  fraudulent  practices  as  those 
sought  to  be  established  by  the  answers  to  the  interrogatories,  the 
plaintiff  would  be  liable  to  be  indicted  for  the  same ;  secondly,  that 
the  evidence  so  sought  to  be  obtained  was  not  material  to  the  issues 
in  the  action ;  and  thirdly,  that  the  Judge,  in  his  discretion,  ought 
not  to  allow  the  same.  The  case  came  before  Aldbbson,  B.,  at 
chambers,  who  referred  the  matter  to  the  Court. 

Willes  in  support  of  the  motion  : 
The  defendants  seek,  through  the  means  of  these  interrogatories, 
BpR. — VOL.  cii,  50 
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to  obtain  evidence  to  show  that  the  wines  which  the  plaintiff  claims 
to  recover,  are  not  those  which  were  deposited  by  him  with  the 
defendants.  The  interrogatories  raise  questions  material  to  the 
issues ;  and  although  the  tendency  of  the  questions  may  be  to 
criminate  the  plaintiff,  yet  the  mere  affidavit  of  his  attorney  that 
they  will  have  such  effect,  is  no  answer  to  this  application.  The 
objection  is  premature. 

(Pabkb,  B.  :  *The  plaintiff  is  entitled  to  object  to  answer  such 
questions  as  tend  to  criminate  him.  There  is,  however,  a  difference 
of  opinion  among  the  Judges  whether  it  is  necessary  that  the  witness 
should  present  such  reasonable  grounds  to  the  presiding  Jadge 
as  are  sufficient  to  satisfy  him  that  the  answer  to  the  question  pro- 
posed will  have  the  effect  of  criminating  the  witness.  In  Fisher  y. 
Ronalds  (1),  Jervis,  Ch.  J.,  and  Maule,  J.,  expressed  the  opinion 
that  the  witness  was  entitled  to  judge  for  himself  whether  the 
question  had  such  a  tendency.  There  are,  however,  several  cases 
in  which  an  opposite  opinion  has  been  expressed.  In  Slurrt  v. 
Mercier  (2),  Lord  Truro,  L.  C,  says :  "  A  defendant,  in  order  to 
entitle  himself  to  protection,  is  not  bound  to  show  to  what  extent 
the  discovery  sought  may  affect  him,  for  to  do  that  he  might 
oftentimes  of  necessity  deprive  himself  of  the  benefit  he  is  seeking; 
but  it  will  satisfy  the  rule  if  he  states  circumstances  consistent  on 
the  face  of  them  with  the  existence  of  the  peril  alleged,  and  which 
also  render  it  extremely  probable.'*) 

The  cases  upon  this  point  are  collected  in  a  very  able  treatise  on 
evidence,  where  it  is  said,  ^*  whether  a  question  has  a  tendency  to 
elicit  a  criminative  answer,  must  be  judged  of  by  the  Court,  as 
otherwise  under  pretence  of  not  criminating  himself  a  witness 
might  easily  evade  giving  any  evidence " :  Best  on  Evidence, 
2nd  edit.,  page  162. 

(Parke,  B.  :  In  2  Phillipps  on  Evidence,  10th  edit.,  page  488,  it 
is  said:  **  It  is  the  province  of  the  Court  to  decide  whether  a  pro- 
posed question  has  a  tendency  to  criminate  a  witness ;  and  it  is 
the  duty  of  the  Court,  while  it  protects  the  witness  in  the  doe 
exercise  of  its  privilege,  to  take  care  that  he  does  not,  under  a 
pretence  of  defending  himself,  screen  others  from  justice,  or  with- 
hold evidence  which  he  might  safely  give."  Taylor  on  Evidence, 
§  1071,  is  to  the  same  effect.     There  is  also  the  opinion  of  Lord 

(1)  12  a  B.  762.  (2)  87  B.  E.  72  (3  Mac.  &  G.  205). 
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Eldon,  L.  C,  in  Parkhurst  *v.  Lou-ten  (1),  of  Lord  Loughborough,  Osborn 

L.  C,  in  Chambers  v.  Thompson  (2),  and  of  an  American  Court,  in  London 

J'he  People  v.  Mather  (3).     These  authorities  cast  some  douht  upon  ^^^^  ^^' 
the  opinion  of  Jervis,  Ch.  J.,  and  Maulb,  J,,  in  Fishei-  v.  Ronalds. 

Alderson,  B.  :  On  the  other  hand,  there  is  great  difficulty  in  saying 
where  the  limit  is  to  be  drawn ;  for,  if  the  Court  were  to  decide 
improperly  that  a  question  may  be  put,  irreparable  injustice  might 
be  done  to  the  witness.  Suppose,  for  instance,  a  witness  were 
asked  whether  he  was  in  the  company  of  two  other  persons  at  a 
particular  place  at  a  certain  hour  ?  That  seems  a  very  innocent 
question,  and  yet  the  answer  might  lead  to  the  conviction  of  the 
witness  for  some  very  serious  crime.  The  witness  may  know  the 
effect  of  the  question,  and  upon  that  ground  he  may  refuse  to 
answer  it,  although  the  Court  may  be  totally  ignorant  of  its  effect. 

Parke,  B.  :  The  weight  of  the  authorities  seems  to  be  in  favour 
of  the  rule  which  requires  the  witness  to  satisfy  the  Court  that  such 
will  be  the  effect  of  the  question.  Such  was  the  opinion  of  the 
majority  of  the  Judges  in  GarbetCs  case  (4). 

Aldbrson,  B.  :  We  have  lately  decided,  that  the  witness  must  be 
sworn,  to  entitle  him  to  make  the  objection:  Boyle  v.  Wiseman {b). 
If  the  questions  now  sought  to  be  put  to  the  plaintiff  are  material 
to  the  issues  in  the  cause,  it  lies  upon  him  to  show  that  he  has 
some  privilege  which  exempts  him  from  answering  them.) 

The  objection  must  come  from  the  plaintiff  himself  after  he  has 
been  sworn.  The  affidavit  of  a  defendant's  attorney,  that  the 
questions  have  a  tendency  to  criminate  his  client,  is  no  answer  to  a 
bill  of  discovery  filed  in  a  court  of  equity. 

Prentice  showed  cause  in  the  first  instance : 

It  is  apparent,  that,  if  these  interrogatories  furnish  evidence  in 
^support  of  a  defence  to  the  action,  they  criminate  the  plaintiff.       [  *702  ] 
The  evidence  required  would  support  a  charge  of  felony  or  conspiracy 
against  him. 

(Aldbrson,  B.  :  Then  the  plaintiff  himself  must,  upon  his  oath, 
state  that  he  believes  they  have  that  effect.) 

(1)  19  B.  K.  63  (2  Swanst.  203).  (4)  1  Den.  C.  C.  236. 

(2)  4  Br.  C.  C.  433,  (5)  Ante,  p.  7^8  (10  Ex.  647). 

(3)  4  Wend,  N,  Y,  Eep.  253, 
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[  *703  ] 


The  right  to  the  delivery  of  interrogatories,  under  the  Slst  section 
of  the  17  &  18  Vict.  c.  125,  is  confined  to  cases  where  a  discoTerj 
might  have  been  obtained  in  a  coart  of  equity.  That  section  says, 
that  a  party  may  deliver  "interrogatories  in  writing  upon  any 
matter  as  to  which  discovery  may  be  sought."  The  term  **  inter- 
rogatory "  has  a  technical  and  well-known  meaning,  and  a  bill  of 
discovery  could  not  be  filed  in  a  case  where  the  questions  sought  to 
be  put  would  criminate  the  party  sought  to  be  interrogated. 

(Parke,  B.  :  The  language  of  the  51st  section  is  much  more 
extensive  in  its  signification,  and  has  no  such  limitation  as  that 
contended  for.  The  50th  section,  which  empowers  the  Court  to 
order  the  production  of  documents,  says,  that  it  shall  be  done  upon 
the  affidavit  of  the  party  applying  for  the  document  **  to  the 
production  of  which  he  is  entitled  for  the  purpose  of  discovery  or 
otherwise."  And  the  51st  section  says,  that  the  party  may  be 
interrogated  "upon  any  matter  as  to  which  discovery  niay  be 
sought."  It  does  not  say,  that  the  power  is  limited  to  cases  in 
which  **  a  bill  of  discovery  will  lie." 

Aldebson,  B.  :  The  proceeding  is  analogous  to  that  of  the 
examination  of  a  witness  at  the  trial.  It  seems  to  me  that  the 
same  rules  should  be  followed. 

Pabee,  B.  :  The  plaintiff  must  be  put  on  his  oath,  and  when  he 
finds  any  question  pinch  him,  he  must  object  to  it.) 

A  witness  who  is  examined  in  Court,  is  under  the  protection  of  the 
Judge.  These  interrogatories,  which  have  no  (i)  tendency  to 
criminate  the  plaintiff,  would  elicit  answers  wholly  immaterial  to 
the  questions  at  issue. 

(Aldebson,  B.  :  The  plaintiff  has  the  remedy  in  his  own  hands. 

The  Act  gives  him  ten  days,  during  which  the  interrogatories  are  to 

be  before  him,  and  he  has  that  time  to  consider  *  whether  he  will 

answer  the  questions.     If  the  plaintiff  should  refuse  to  answer  any 

of  the  interrogatories  without  just  cause,  then  the  Court  or  a  Judge 

is  empowered,  under  the  58rd  section,  to  direct  an  oral  examination 

of  the  plaintiff,  upon  such  points  as  they  may  direct,  before  a  Judge 

or  Master.    And  after  the  plaintiff  has  been  sworn  before  a  Judge 

or  Master,  and  a  question  is  put  to  him  which  he  believes  has  a 

tendency  to  criminate  him,  he  may  then  object  to  it  on  that  ground ; 

(1)  [<StV ;  Perhaps  the  first  word  of     other  reports  are  much  shorter,  and  this 
the  sentence  should  be  **  those."    The      passage  does  not  occur  in  them.— F.  P.] 
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and  if  the  law  be  that  laid  down  in  Fisher  v.  Ronalds,  his  bare      Osbobn 
statement  that  the  question  has  such  effect,  will  be  a  sufficient  objec-       London 
tion  to  the  question.    But  the  mere  affidavit  of  his  attorney  is  not     ^^^  ^• 
sufficient.     The  system  introduced  by  this  statute  is  an  improve- 
ment upon  the  method  of  proceeding  by  bill  of  discovery.) 

The  interrogatories  are,  from  their  number,  embarrassing  to  the 
plaintiff. 

(Alderson,   B.  :    We  will  strike  out  such  as  are  shown  to   be 
immaterial.) 

The  plaintiff  wishes  it  to  be  understood  that  the  objection  to  the 
interrogatories  does  not  come  from  him,  but  that  it  is  made  by  his 
legal  adviser. 

(Alderson,  B.  :  For  that  reason  the  objection  is  not  good,  as  it 
ought  to  come  from  the  witness  himself.) 

Per  Curiam  (l) : 

The  rule  must  be  absolute. 

liule  absolute. 


THOL   V.   LEASK.  i8o5. 

(10  Ex.  704—707  ;  S.  C.  3  C.  L.  R.  317 ;  24  L.  J.  Ex.  142  ;  1  Jur.  N.  S.  117.)         -^^J^-^^. 
[Practice — Interrogatories.] 

MORETON  V.  HOLT.  mo, 

(10  Ex.  707—711 ;  S.  C.  24  L.  J.  Ex.  169  ;  1  Jur.  N.  S.  215  ;  24  L.  T.  0.  S.  261).        '^!!^'  !^' 

A  judgmeut  of  a  county  court  is  not  removeable  into  a  superior  Court.         L  ^'  J 
The  Inferior  Courts  Act,  1779  (19  Geo.  III.  c.  70),  and  the  Judgments  Act, 
1838  (1  &  2  Vict.  c.  110),  bj'  which  the  judgments  of  inferior  courts  of 
record  were  removeable  into  the  superior  Courts,  have  no  application  to  the 
judgments  of  county  courts. 

Lush  had  obtained  a  rule,  calling  on  the  plaintiff  to  show  cause 
why  an  order  of  Martin,  B.,  made  in  this  case,  should  not  be 
rescinded,  and  why  the  execution  should  not  be  set  aside,  and  the 
defendant  discharged  out  of  custody. 

The  action  was  brought  in  a  county  court,  and  judgment  was 
given  for  the  plaintiff.  Execution  against  the  goods  and  chattels  of 
the  defendant  was  issued  out  of  the  county  court,  which  execution 
however  proved  ineffectual,  and  subsequently  an  order  was  made  by 
Mabtin,  B.,  for  the  removal  of  the  judgment  into  this  Court,  and 
(1)  PoLLOC£,  C.  B.,  Farkr,  B.,  Aldjumon,  B.|  and  Mabtin,  B. 
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MoRETON      for  execution  thereon.    A  writ  of  ca.  sa.  had  accordingly  been 
Holt.        issued,  under  which  the  defendant  was  now  in  custody.     The  rale 
was  obtained  on  the  ground  that  a  judgment  of  a  county  court 
cannot  be  removed  into  a  superior  Court  for  the  purposes  of  execu- 
tion thereon. 

Griffits  showed  cause : 

This  order  is  good  under  two  statutes,  and  is  also  supported  b;  a 
decision  of  this  Court.  [He  read  19  Geo.  III.  c.  70,  s.  4,  and  1  A  2 
Vict.  c.  110,  s.  22.] 

[  7U8  ]  (Pabke,  B.  :   Those  statutes  were  intended  to  apply  to  inferior 

[  ♦709  ]  Courts,  the  proceedings  in  which  *differed  essentially  from  those 
which  exist  in  the  present  county  courts.  No  action  lies  on  the 
judgment  of  a  county  court;  error  cannot  be  brought  on  it,  and 
execution  against  the  person  cannot  be  issued  except  by  the  inter- 
vention of  the  Judge  himself.  This  appears  from  the  case  of 
Berkeley  v.  Eldei'kin  (l),  which  was  followed  by  this  Court  in  Au$tia 
y.  Milh  (2).  The  reasons  are  clearly  stated  in  the  judgment  of  Lord 
Campbell,  Ch.  J.,  in  the  former  case,  where  he  says :  "  Prima  faei€ 
an  action  lies  on  the  judgment  of  every  Court  of  competent  juris- 
diction ;  but  I  think  it  quite  clear,  when  we  look  at  the  provisions 
of  the  Stat.  9  &  10  Vict.  c.  95,  that  the  intention  of  the  Legislature 
was  to  confine  the  remedy  on  the  judgments  of  Courts  constituted 
under  that  Act  to  the  remedies  specifically  provided  in  the  Act. 
The  policy  of  the  Act  was  to  give  an  easy  and  cheap  remedy  for  the 
recovery  of  small  debts.  The  intention  of  the  Legislature  will  be 
entirely  defeated,  if  the  creditor  is  at  liberty  to  adopt  this  course- 
The  Act  provides  special  remedies  for  enforcing  the  judgment,  both 
as  against  the  property  and  as  against  the  person  of  the  debtor. 
As  to  his  property,  that  is  in  part  protected  from  execution  ;  for 
sect.  96  excepts  *  wearing  apparel  and  bedding  of  such  person  or  his 
family,  and  the  tools  and  implements  of  his  trade,  to  the  value  of 
5?.,  which  shall,  to  that  extent,  be  protected  from  such  seizure.* 
That  protection  would  be  entirely  lost  if  this  action  were  maintain- 
able, for  on  the  judgment  in  the  superior  Court  2k  ft.  fa.  may  issue, 
under  which  the  tools  of  the  trade  of  the  debtor  must  be  taken  and 
sold  by  the  sheriff;  and  so  the  debtor  would  be  deprived  of  the 
means  of  earning  his  bread,  reserved  to  him  by  the  County  Court 
Act.  Again,  as  to  the  debtor's  person:  He  can  be  imprisoned 
under  the  Act  only  for  forty  days ;  and  then,  it  is  not  by  way  of 
'  (1)  93  B.  B.  405  (1  El.  &  BL  806).  (2)  96  R  B.  717  (9  Ex.  28S). 
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execution,  but  as  a  punishment  for  contempt.     But  if  this  action     morbtoh 

lies,  he  may  be  taken  in  execution  exactly  as  if  the  creditor  had        holt. 

*8ued  in  the  superior  Court  in  the  first  instance,  without  availing       [  •710  ] 

himself  previously  of  the  facilities  given  by  the  county  court.     I 

think  this  brings  the  case  within  the  principle,  that,  where  new 

rights  are  given,  with  specific  remedies,  the  remedy  is  confined  to 

those  specifically  given.     But,  further,  an  action  can  be  maintained 

on  a  final  judgment  only,  not  on  an  interlocutory  one.     Now  sect.  100 

enacts,  '  that  it  shall  be  lawful  for  the  Judge  of  any  Court  before 

whom  such  summons  shall  be  heard,  if  he  shall  think  fit,  whether 

or  not  he  shall  make  any  order  for  the  committal  of  the  defendant, 

to  rescind  or  alter  any  order  that  shall  have  been  previously  made 

against  any  defendant,  so  summoned  before  him,  for  the  payment, 

by  instalments  or  otherwise,  of  any  debt  or  damages  recovered,  and 

to  make  any  further  or  other  order,  either  for  the  payment  of  the 

whole  of  such  debt  or  damages  and   costs  forthwith,  or  by  any 

instalments,  or  in  any  other  manner  as  such  Judge  may   think 

reasonable  and  just.'     This  shows  that  there  is  nothing  in   the 

nature  of  a  final  judgment  in  the  county  court.     The  Judge  has 

still  jurisdiction  over  this  very  judgment  on  which  the  action  is 

brought.     He  might  now  rescind  or  alter  it,  and  make  a  new  order 

to  pay  by  instalments,  or  at  another  time.     That  power  given  to 

the  Judge  would  be  defeated  if  the  action  lay.     These  considerations 

are  suflBcient  to  show  that  the  Legislature  did  not  intend  this  action 

to  be  maintained."      That  is  a  decisive  authority  against  this 

proceeding. 

(Alderson,  B.  :  The  section  relied  upon  in  the  later  Act,  viz.  the 
22nd  sect,  of  the  1  &  2  Vict.  c.  110,  speaks  of  the  Judge  of  the  Court 
to  which  that  enactment  is  to  be  applicable  as  ''  a  barrister  of  not 
less  than  seven  years  standing.**  Now,  we  know  that  many  of  the 
Judges  of  the  county  courts  were  attornies.) 

{Lush  referred  to  the  16th  sect,  of  the  13  &  14  Vict.  c.  61  (i), 
which  enacts,  that  **  no  judgment,  order,  or  determination  given  or 
made  by  any  Judge  of  a  county  court,  nor  any  cause  or  matter 
brought  before  him,  or  pending  in  his  court,  shall  be  removed  by 
appeal,  *motion,  writ  of  error,  certiorariy  or  otherwise,  into  any  [  ♦7ii  ] 
other  Court  whatever,  save  and  except  in  the  manner  and  according 
to  the  provisions  hereinbefore  provided.**) 

(1)  Now  8.  124  of  the  County  CourU  Act,  1888. 
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MoKETON         (Parke,  B.  :  If  this  mode  of  proceeding  were  allowed,  it  woald 

Holt.    •   completely  destroy  the  protection  which   the  statute  affords  to  a 

party  against  whom  a  judgment  is  pronounced  in  the  county  court.) 

In  Copeman  v.  Oladden  (i),  a  judgment  of  a  county  court  was 
removed  by  leave  of  this  Court,  and  there  the  defendant  had  already 
suffered  forty  days*  imprisonment,  under  an  order  of  commitment. 

(Pollock,  G.  B.  :   That  motion  was  not  opposed,  and  the  case 
ought  not  to  have  been  reported.) 

Lmh  was  not  called  upon  to  support  the  rule. 

Per  Curiam  (2) : 

The  rule  must  be  absolute,  with  costs,  upon  the  condition  that  no 
action  be  brought. 

Rvle  absolute  accardniglii. 


1855.  FORSHAW  AND  Another  v.  LEWIS  and   COX. 

'^!!l!^'  (10  Ex.  712—723;  S.  C.  1  Jur.  N.  S.  263.) 

[Practice  as  to  discovery  under  Common  Law  Procedure  Act,  1854.]  J 


1855.  FORBES   AND   Others  v.   SMITH. 

'^'!!l!^"  (10  Ex.  717—723 ;  S.  C.  24  L.  J.  Ex.  167 ;  1  Jiu-.  N.  S.  383.) 

[Practice — on  appearance  to  irregular  writ.    See  now  Order  XII.  r.  30,  and 
Order  LXX.  r.  2,  and  cases  thereon.] 


1865.  WILKINSON   r.   8HARLAND. 

Jan^G.  (10  Ex.  724—725  ;  S.  C.  24  L.  J.  Ex.  116;  1  Jur.  N.  S.  144.) 

[Pleading  only.] 

(1)  15  Jur.  90.  (2)  Pollock,  C.  B.,  Parkk,  B.. 

Aldersox,  B.,  and  Martin,  B. 
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In  re  hill  v.  SWIFT.  is. 5. 

Jan.  17. 
(10  Ex.  726—731 ;  S.  C.  24  L.  J.  Ex.  137  ;  1  Jur.  N.  S.  167.)  

The  abttndonment  of  the  excess  of  a  claim  above  50^.,  in  order  to  give  a         >-        J 
county  court  jurisdiction,  must  be  the  act  of  the  plain tiif  himself,  or  of 
some  person  authorised  by  him,  and  not  the  act  of  the  Judge. 

Therefore,  where  a  county  court  Judge,  at  the  hearing  of  a  plaint,  of 
his  own  accord  and  against  the  consent  of  the  defendant,  amended  the 
particulars  of  demand  by  reducing  the  claim  to  501,  and  gave  judgment  for 
the  plaintiff  for  that  amount,  the  CouHT  grantei  a  prohibition. 

This  was  a  rule  calling  on  the  Judge  of  the  County  Court  of 
Yorkshire,  to  show  cause  why  a  writ  of  prohibition  should  not 
issue  to  restrain  him  from  proceeding  in  the  above  plaint. 

It  appeared,  from  the  affidavits,  that  the  plaint  was  in  the 
nature  of  a  devastavit,  and  that  the  defendants  were  served  with  a 
summons,  which  was  thus  indorsed — ''The  plaintiff  claims  50/. 
debt,  and  1/.  lis.  6d.  costs."  The  particulars  of  demand  annexed 
to  the  summons  were  as  follows : 

"  To  Jane  Hill,  of  51,  Wellington  Street,  Leeds — Spinster. 
Nov.  26, 1852.  Dr.  jE    s.    d. 

To  balance  due  from  the  late  John  Morgan,  deceased, 
to  me,  for  board  and  lodgings,  &c.,  up  to  this  date  as 
per  account  in  your  possession      .         .         .         .     9  12  10 
March  12,  1854. 

To  amount  due  from  the  late  John  Morgan,  deceased, 
for  board  and  lodgings  from  26th  of  November,  1852, 
to  this  date,  67  weeks,  at  11«.  6d,  per  week     .        •  88  10    6 

To  amount  of  cash  received  by  the  said  John  Morgan, 
deceased,  on  my  account,  from  the  26th  of  November, 
1852,  to  this  date 48  18    4 

To  error  in  accounts  settled  on  the  26th  of  November, 

1852,  as  per  book  in  Mr.  Morgan's  handwriting      .400 

To  my  charges  for  expenses  and  trouble  in  superin-  [  7j7  ] 

tending  and  arranging  for  the  funeral  of  the  deceased     10    0 

JE96  16    8 
Cr. 

By  various  sums  of  money  paid   by  John  Morgan, 

deceased,  for  me  and  on  my  account,  since  the  26th 

of  November,  1852 48  15     4^ 

Balance  due  to  me     .         .         .         .       .i'5S     1     8^ 

and  I  seek  to  recover  fifty  pounds,  the  extent  of  the  jurisdiction  of 
this  Court." 
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In  re  At  the  hearing  of  the  plaint,  it  was  objected  by  the  defendant's 

,..  counsel  that  the  Court  had  no  jurisdiction   to  decide  upon  ii» 

Swift.  inasmuch  as  it  appeared  on  the  face  of  the  particulars  that  the 
claim  was  for  96?.  1G«.  8d.,  which  was  sought  to  be  reduced  by  a 
set-off  never  agreed  to  as  part  payment,  and  still  showing  a  balance 
of  58Z.  Is,  S^d,  due  to  the  plaintiff;  and  the  case  of  Avards  v. 
Rhodes  (i)  was  cited.  The  Judge  thereupon  said,  that  he  would 
amend  the  particulars,  and,  notwithstanding  the  objection  of  the 
defendants'  counsel,  he  accordingly  amended  them  as  follows : 

"  This  action  is  brought  to  recover  the  sum  of  50/-  in  satisfaction 
of  the  sum  of  96{.  16s.  8c/.,  the  amount  due  to  me  on  the  following 
account,  and  I  abandon  the  excess. 

"  (Then    followed    the    five   items  mentioned    in    the   original 

particulars.) 

''  Jane  Hill  the  above-named  plaintiff. 

**  The  above  are  the  particulars  amended  as  per  order  made  by  the 
Court  this  80th  day  of  October,  1854. 

*'  Geoboe  Bbooks  Nelson, 

"  Clerk  of  the  Court." 

[  ♦728  ]  The  defendants  having  left  the  Court,  the  Judge  ordered  ♦a  copy 

of  the  amended  particulars  to  be  then  and  there  served  on  the 
defendants*  attorney.  The  defendants'  counsel  still  objected  thai 
the  Judge  had  no  jurisdiction,  and  retired  from  the  cause.  The 
Judge  thereupon  called  on  the  plaintiff's  attorney  to  proceed  with 
the  case  as  an  undefended  one ;  and  he  having  proved  a  claim  for 
50/.,  judgment  was  given  for  the  plaintiff  for  that  amount. 

Bliss  and  Kemplay  showed  cause : 

First,  the  Judge  had  jurisdiction  to  make  the  amendment.  It  is 
the  plaint  which  originates  the  jurisdiction,  and  the  claim  in  the 
plaint,  as  shown  by  the  indorsement  on  the  summons,  is  limited 
to  50/. 

(Parke,  B.  :  The  claim  is  stated  in  the  particulars  annexed  to 
the  summons,  and  that  exceeds  50/.) 

The  fact  of  the  particulars  being  wrong  did  not  deprive  the  Judge 
of  jurisdiction,  since  there  was  a  good  plaint  and  summons.  The 
Judge  had  power  to  amend  the  particulars  under  the  104th  role  \-i), 

(1)  91  E.  B.  504  (8  Ex.  312).  (2)  See  now  8.  87  of  County  Courti 

Act,  1888. 
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which  provides,  that,  "  where  at  the  hearing  a  variance  appears        In  re 
between  the  evidence  and  the  matters  stated  in  any  of  the  proceed-  r. 

ings  in  the  county  court,  such  proceedings  may,  at  the  discretion  ^^"' 
of  the  Judge,  and  on  such  terms  as  he  shall  think  fit,  be  amended, 
and  such  amendment,  as  well  as  amendments  as  to  parties,  when 
ordered,  shall  be  made  in  open  court,  and  during  the  sitting  of 
the  Court."  And  the  78th  sect,  of  the  9  &  10  Vict.  c.  95  (i),  after 
empowering  certain  of  the  Judges  of  the  superior  Courts  to  make 
rules  for  regulating  the  practice  and  proceedings  of  the  county  courts, 
proceeds — "  And  in  any  case  not  expressly  provided  for  herein,  or 
by  the  said  rules,  the  general  principles  of  practice  in  the  superior 
Courts  of  common  law  may  be  adopted  and  applied,  at  the  discretion 
of  the  Judges,  to  actions  and  proceedings  in  their  several  Courts." 

(Parks,  B.  :  The  104th  rule  does  not  apply  to  this  case,  for  there 
is  no  variance  between  the  proceedings  and  the  evidence.) 

In  *the  superior  Courts,  particulars  of  demand  may  be  amended :       [  *729  ] 
Jones  V.  Ciyiry  (2). 

(Martin,  B.  :  There  would  be  a  summons  for  leave  to  amend,  and 
after  the  order  was  made  new  particulars  would  be  delivered  ;  that 
has  not  been  done  here.) 

In  WaUh  v.  lonides  (3),  the  Court  of  Queen's  Bench  held,  that  the 
county  court  Judge  might  in  his  discretion  allow  the  particulars  to 
be  amended,  in  respect  of  the  statement  of  the  breach  of  contract. 
But  further,  the  Judge  might  have  proceeded  on  these  particulars, 
as  they  originally  stood.  It  was  competent  for  the  plaintiff  to 
consent  to  a  reduction  of  his  claim  by  allowing  payments  made  on 
his  account,  and  such  consent  need  not  appear  on  the  summons  or 
particulars:  Kimpton  v.  Willey{4)f  Joseph  v.  Henry (5),  Isaac  v. 
IVyld  (6).  The  particulars  contain  several  items,  each  below  50Z., 
and  the  plaintiff  has  not  split  his  cause  of  action,  as  was  objected 
in  Grimhly  v.  Aykroyd  (7). 

(Parke,  B.  :  The  plaintiff  ne\ertheless  cannot  include  all  his 
claims  in  one  summons,  where  together  they  exceed  50/.) 

(1)  See  8.  87  of  the  County  Courts  (4)  19  L.  J.  C.  P.  269. 
Act,  1888.  (5)  19  L.  J.  Q.  B.  369. 

(2)  50  E.  R.  652  (6  Biog.  N.  C.  247).  (6)  7  Ex.  163. 

(3)  93  R  B.  192  (1  El.  &  Bl.  383J.  (7)  1  Ex.  479. 
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In  re         Such  objection,  however,  is  no  ground  for  a  prohibition :  Gnardiam, 
Hill 

r.  ct'C,  of  Lexaen  v.  Soiithgate  (i). 

Swift. 

(Martin,  B.  :  The  objection  there  proceeded  on  the  ground  that 
there  was  a  misjoinder,  the  defendant  having  been  sued  in  two 
separate  characters  in  the  same  suit. 

Parke,  B.  :  And  the  whole  claim  was  for  less  than  501.  This 
point  is  not  tenable.) 

The  Court  had  jurisdiction  if  the  payments  allowed  in  redaction  of 
the  claim  are  to  be  taken  as  payments  made  on  account  of  the 
claim. 

(Parke,  B.  :  It  ought  to  appear  that  the  Judge  had  power  to  treat 
the  set-off  as  a  payment  of  the  claim.  But  the  J  udge  cannot  do 
that,  except  by  the  permission  of  the  plaintiff  himself.  I  think  the 
attorney  has  no  power  to  agree  to  the  reduction  being  made  for  the 
purpose  of  giving  the  county  court  jurisdiction,  without  consulting 
his  client.) 

[  730  ]  Avards  v.  Rhodes  (2)  was  an  appeal  from  the  decision  of  a  Jadge,  and 
was  not  a  proceeding  for  a  prohibition.  That  decision  cannot  be 
taken  as  an  authority  that  the  Judge  has  no  power  to  make  such 
an  amendment. 

Edwin  James  and  Prentice  appeared  in  support  of  the  rule,  but 
were  not  called  upon  to  argue. 

Pollock,  C.  B.  : 

I  am  fully  satisfied  that  the  plaintiff's  attorney  had  no  authority 
to  agree  to  the  abandonment  of  the  excess,  I  therefore  think  that 
the  rule  ought  to  be  absolute. 

Parke,  B.  : 

The  question  arises  upon  the  68rd  section  of  the  9  &  10  Vict. 
c.  95,  by  which  jurisdiction  was  given  to  the  county  courts  in 
certain  cases  not  exceeding  20Z.  That  jurisdiction  was  extended 
to  50/.,  by  the  13  &  14  Vict.  c.  61,  s.  1.  The  amendment  clause 
applies  only  to  cases  where  there  is  a  variance  between  the  pro- 
ceedings and  the  evidence ;  but  there  is  none  here.  I  agree, 
that,  according  to  Isaac  v.  Wyld  (3)  it  is  competent  to  the  plaintiff 
to  abandon  the  excess  of  his  claim,  in  order  to  give  the  county  court 

(1)  Ante,  p,  531  (10  Ex.  201).  (3)  7  Ex.  163, 

(2)  91  B.  B.  504  (8  Bx.  312). 
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jurisdiction;  and  that  notice  of  the  abandonment  must  be  given         in  re 
to  the  defendant  on  or  before  the  hearing  of  the  cause.    But  the  J/*^ 

abandonment  must  be  made  either  by  the  plaintiff  himself,  or  by  S'wift. 
Bome  person  authorised  by  him  to  make  it.  The  Judge  has  no 
power  to  make  it  as  an  act  of  his  own.  We  ought  therefore  to  be 
satisfied  that  the  abandonment  in  this  case  was  made  by  the  plain- 
tiff's authority.  I  am  not  satisfied  that  the  plaintiff  did  consent,  and 
indeed  I  think  that  the  attorney  himself  was  not  aware  of  the  effect 
of  the  proceeding.  As  to  Arards  v.  Rhodes^  I  may  observe,  that 
the  Court  there  expressly  recognises  the  right  of  a  plaintiff  to 
reduce  his  demand  in  the  way  pointed  out  in  Ismc  v.  Wyld,  which 
is  good  law. 

Aldbrson,  B.  :  [  731  ] 

I  cannot  help  thinking  that  the  Judge  of  the  county  court,  when 
called  upon  to  give  jurisdiction,  ought  not  to  do  what  is  required 
for  that  purpose  without  making  the  applicant  pay  the  costs  in- 
curred up  to  that  time  by  the  opposite  party,  who  may  Iiave 
appeared  to  contend  that  the  Court  has  no  jurisdiction. 

Martin,  B.,  concurred. 

Rule  absolute. 


In  re  The  CHELSEA  WATEEWOEKS  COMPANY.  is^s. 

Ex   PARTE   PHILLIPS.  '^''—' 

(10  Ex.  731—733 ;  8.  C.  3  C.  L.  E.  329  ;  24  L.  J.  Ex.  79;  1  Jur.  N.  S.  143.)  '^  ^^^  ^ 

The  Court  will  not  set  aside  the  verdict  on  an  inquisition  to  determine 
the  compensation  for  land  taken  under  the  Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  18),  on  the  ground  that  some  of  the  jurymen  were  not 
qualified  to  act  as  jurors;  the  remedy,  in  such  case,  being  by  challenge. 

The  Chelsea  Waterworks  Company,  requiring  for  the  purpose  of 
their  works  certain  land  near  Kingston,  in  Surrey,  belonging  to  one 
John  Phillips,  and  the  parties  not  being  able  to  agree  as  to  the 
amount  of  compensation  to  be  paid  for  the  land,  proceeded  to  have 
it  determined  by  the  verdict  of  a  special  jury,  under  the  provisions 
of  the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  18,  ss.  23, 
58,  54.  A  special  jury  was  accordingly  summoned,  but  a  sufficient 
number  did  not  attend  at  the  time  and  place  appointed ;  whereupon 
the  under-sheriff  went  into  the  town  of  Kingston,  and  brought  back 
with  him  certain  persons  supposed  to  be  qualified  to  act  as  jurymen 
under  the  6  Geo.  lY.  c.  50 ;  and  they  were  then  sworn,  and  acted 
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In  re        on  the  inquiry.     Two  of  them,  however,  were  not  on  the  jury  list, 

HEL8EA 

►Vater- 

WOEKS'  Go. 


water^      and  one  was  not  qualified  by  assessment  to  rates. 


Shee,  Serjt.,  now  moved  for  a  rule  to  show  cause  why  a  writ  of 
prohibition  should  not  issue  to  restrain  the  Sheriff  of  Surrey 
from  causing  to  be  recorded,  the  clerk  of  the  peace  from 
recording,  and  the  Waterworks  Company  from  acting  on, 
the  assessment  and  verdict  of  the  jury : 

[  *732  ]  The   *question  depends  on  the  Jury   Act,  6  Geo.   TV.  c  50, 

and  the  Lands  Clauses  Consolidation  Act,  8  &  9  Yiet.  c.  18. 
The  41st  section  of  the  latter  Act  provides  for  the  summoning 
of  a  common  jury,  who  must  be  "  indifferent  persons,  duly  quali- 
fied to  act  as  common  jurymen  in  the  superior  Courts."  By 
the  54th  section,  the  sheriff,  at  the  request  of  either  party,  "  shall 
proceed  to  nominate  and  strike  a  special  jury,  in  the  maimer 
in  which  such  juries  shall  be  required  by  the  laws  for  the  time 
being  in  force  to  be  nominated  or  struck  by  the  proper  officers  of 
the  superior  Courts."  By  sect.  55,  the  special  jury  shall  consist  of 
twelve,  the  parties  having  their  lawful  challenges ;  ''  and  if  a  full 
jury  do  not  appear,  or  if  after  such  challenges  a  full  jury  do  not 
remain,  then  upon  the  application  of  either  party  the  sheriff  shall 
add  to  the  list  of  such  jury  the  names  of  any  other  disinterested 
persons  qualified  to  act  as  special  or  common  jurymen,  who  shall 
not  have  been  previously  struck  off  the  aforesaid  list,  and  who  may 
then  be  attending  the  Court,  or  can  speedily  be  procured,  so  as 
to  complete  such  jury ;  all  parties  having  their  lawful  challenges 
against  such  persons."  The  words  ''persons  qualified  to  act/* 
must  mean  persons  whose  names  are  placed  on  the  jury  list  in  the 
manner  prescribed  by  the  6  Geo.  IV.  c.  50.  It  could  never  have 
been  intended  that  in  every  case  an  inquiry  should  be  instituted 
as  to  whether  the  persons  summoned  possessed  the  qualification 
required  by  that  Act. 

(Parke,  B.  :  You  should  have  challenged  the  objectionable 
persons.) 

The  party  had  no  opportunity  of  ascertaining  whether  or  not  they 
were  qualified.  It  was  the  sheriff's  duty  to  procure  a  proper  jury, 
and  it  would  naturally  be  supposed  that  he  had  done  so. 

(Parke,  B.  :  In  the  case  of  a  trial  by  a  jury  de  medietate  lingu^t, 
which  by  the  47th  section  of  the  Jury  Act  is  expressly  reserved  to 
an  alien,  he  may  not  know  whether  proper  persons  are  on  the  jury  ; 
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yet  if  he  was  found  guilty  and  sentenced  to  death,  the  verdict  would        in  re 
not  be  set  aside  because  he  was  tried  by  improper  *persons,  for  he      water- 
ought  to  have  challenged  them.)  ^^^^'^^  ^^• 

In  Norman  v.  Beaumont  (l),  a  verdict  was  set  aside  because  one  of 
the  jurymen  was  not  returned  on  the  Nisi  Prius  panel,  but  answered 
to  the  name  of  a  person  who  was. 

Pollock,  C.  B.  : 

If  we  were  to  grant  a  rule,  it  would  only  lead  to  a  waste  of  time 
in  discussing  a  matter  about  which  no  doubt  can  exist. 

Parke,  B.  : 

I  am  satisfied  that  in  this  case  the  only  remedy  is  that  provided 
by  the  statute,  viz.  the  right  of  challenge.  That  has  not  been 
exercised,  and  therefore  the  objection  is  only  matter  of  form,  not 
substance. 

Aldbrson,  B.  : 

I  am  of  the  same  opinion.  The  party  has  a  right  to  have  the 
matter  fairly  tried ;  it  has  been  fairly  tried,  and  now  he  seeks  to  set 
aside  the  verdict  on  account  of  a  mere  slip. 

Martin,  B.,  concurred. 

Rule  refused. 


LOMAX  V.  ARUING.  '  1855. 

Jan.  22. 
(10  Ex.  734—736 ;  S.  C.  24  L.  J.  Ex.  80.)  


[Pleading.] 


—        ^ 


MARTIN   V.   HEWSON.  i8r>5. 

Jau,  24 
(10  Ex.  737—739;  S.  C.  24  L.  J.  Ex.  174  ;  1  Jar.  N.  S.  214.)  

To  an  action  for  money  had  and  received,  the  defendant  pleaded,  that  the 
money  had  been  deposited  by  the  plaintiff  in  the  defendant's  hands,  as 
stakeholder,  to  abide  the  event  of  a  certain  illegal  game,  on  which  event 
the  money  had  been  wagered  by  the  plaintiff.  Replication,  that,  before  the 
result  of  the  wager  was  ascertained,  the  plaintiff  repudiated  the  wager,  and 
required  the  defendant  to  repay  the  money  to  him:  Held,  on  demurrer, 
that  the  replication  was  good,  and  that  the  plea  was  bad  for  not  alleging 
that  the  wager  liad  been  determined. 

[See  Burge  v.  Ashley  and  Smith,  Ld,  [1900]  1  Q.  B.  744,  09  L.  J.  Q.  B.  o38.] 

(1)  Willes,  484. 
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1865.  HEALD  AND  Othkrs  v.   ken  worthy  (1). 

JohAI.  ^^^  ^^  739—748  ;  S.  C.  24  L.  J.  Ex.  76  ;  3  C.  L.  B.  12 ;  1  Jur.  N.  S.  70 ; 

[  739  ]  3  W.  B.  176.) 

Where  a  principal  authorises  his  agent  to  pledge  his  credit,  and  the  latter 
makes  a  purchase  on  his  behalf,  and  thereby  creates  a  debt,  the  principal  i$ 
not  discharged  by  payment  to  the  agent,  if  the  money  is  not  paid  over  to 
the  seller,  unless  the  latter,  by  his  conduct,  makes  it  unj  iist  that  the  principal 
should  be  sued ;  as  for  example,  where  the  seller  by  his  words  or  conduct 
induces  the  principal  to  believe  that  a  settlement  has  been  come  to  between 
the  seller  and  the  agent,  in  consequence  of  which  the  principal  pays  the 
amount  of  the  debt  to  the  agent. 

To  an  action  for  goods  sold,  the  defendant  pleaded  that  the  purchase  was 
made  by  one  T.,  the  defendant's  agent,  and  that  the  defendant,  within  a 
reasonable  time  after  the  sale,  and  not  unduly  early,  honafide  paid  T.  suffi- 
cient money  to  pay  the  plaintiffs :  Held,  on  demurrer,  that  the  plea  was  bad. 

The  declaration  was  for  goods  sold  and  delivered. 

Plea — That  the  selling  and  delivering  in  the  declaration  men- 
tioned was,  and  consisted  in,  the  sales  and  deliveries  hereinafter 
in  this  plea  mentioned,  and  not  otherwise  ;  and  that  the  sales  and 
deliveries  of  the  said  goods  to  the  defendant,  and  the  purchases  bv 
the  defendant  from  the  plaintiffs,  were  made  by  the  agency,  on 
behalf  of  the  defendant,  of  W.  Y.  Taylor,  and  not  otherwise ;  and 
the  said  purchases,  and  the  acceptance  from  the  plaintiffs  of  the 
said  goods,  were  made  by,  and  the  said  sales  and  deliveries  by  the 
plaintiffs  were  made  to,  the  said  Taylor  in  his  own  name  and  not 
in  the  name  of  the  defendant ;  and  that  the  plaintiffs  at  the  time 
of,  and  in  and  about  the  said  sales  and  deliveries,  gave  credit  to  the 
said  Taylor  as  buyer  of  the  said  goods,  and  in  respect  of  the  prices 
thereof,  and  in  all  respects  treated  him  as  a  principal,  and  con- 
[  *740  ]  tinued  so  to  credit  him  *and  to  treat  him  until  after  the  defendant 
had  made  the  payments  to  the  said  Taylor,  and  settled  with  and 
satisfied  him  as  hereinafter  is  mentioned;  and  the  plaintiffs  did 
not  at  any  time,  until  after  the  defendant  had  so  made  the  pay- 
ments to  and  settled  with  and  satisfied  the  said  Taylor  as  aforesaid, 
give  credit  to  the  defendant  in  respect  of  any  of  the  said  sales  or 
prices,  or  in  any  way  treat  the  defendant  as  buyer  of  the  said  goods 
or  any  part  thereof,  or  as  in  any  way  responsible  to  the  plaintiffs, 
or  make  any  claim  or  demand  on  him  in  respect  of  any  of  the  said 
sales  or  prices ;  and  that  after  the  said  sales  respectively,  and 
before  the  defendant  knew  or  had  notice  or  reason  to  believe  that 
the  said  Taylor  was  or  would  be  unable  to  pay,  or  that  he  would 

(1)  Followed    in  Irvine  v.    WaUon      Davismi  v.  Donaldson  (1882)  9  Q.  B. 
(1880)  5  Q.  B.  Div.  414,  49  L.  J.  Q.  B.      Div.  623,  47  I^.  T,  664, 
531,    42    L.    T.    810  ;    discussed    in 


VOL.  cn.]  1855.    EX.     10  EX.  740—741.  801 


not  pay  the  vendors  of  the  said  goods  the  prices  thereof  in  full,       Heald 
according  to  the  terms  of  the  said  sales,  and  when  (on  the  contrary)  kekwostht. 
the  defendant  had  reason  to  believe,  and  did  believe,  that  the  said 
Taylor  would  duly  settle  with  the  vendors  according  to  the  said 
terms,  he  the  defendant  bond  fide  settled  with  the  said  Taylor  in 
respect  of  the  said  purchases  and  prices,  and  bond  fide  paid  the  said 
Taylor,  on  account  of  the  said  goods  and  the  purchases  and  prices 
thereof,  monies  sufficient,  and   more  than  sufficient  to  pay  and 
satisfy  the  said  prices  and  all  claims  of  the  said  Taylor  in  respect  of 
the  said  purchases  and  prices,  and  being  sufficient  and  more  than 
sufficient  to  pay  and  satisfy  all  claims  of  the  plaintiffs  in  respect  of 
the  said  goods  and  the  said  prices  ;  and  the  said  Taylor  then  became, 
and  was,  satisfied  in  respect  of  the  said  goods  and  prices,  and  of  all 
claims  on  account  thereof,  and  then  became  indebted  to  the  defen- 
dant, and  hath  at  all  times  continued  and  still  is  so  indebted  to  the 
defendant ;  and  the  defendant  hath  not  since  the  said  settlement 
been  indebted  to  the  said  Taylor;  that  the  said  payments- to  the 
said  Taylor  were  made  by  the  defendant  before  commencement  of 
this  suit,  and  were  made  by  the  defendant  at  reasonable  and  proper 
times,  and  according  to  the  usual  course  of  dealing  ^between  the       [  *74i  ] 
defendant  and  the  said  Taylor,  and  according  to  the  usual  and 
proper   course  of  business,   and  not  unduly  early;  and  the  said 
times  were  times  which,  before  and  when  the  defendant  made 
the  said  payments,  were  represented  by  the  said   Taylor  to   the 
defrndant  to  be,   and  which  the  defendant  before  and  when  he 
made  the   said  payments  had  reason  to  believe  and  did  believe 
to  be,  necessary  and  proper  times  of  payments  of  the  said  sums, 
and   necessary  and  proper,  in  order  to  put  the   said  Taylor    in 
funds,  and  enable  him  to  pay  and  satisfy  the  vendors  accord- 
ing to  the  terms  of  the  said  sales ;  and  that   before  he  knew  or 
had  notice  that  the  plaintiffs  had  been  the  vendors,  or  that  the 
vendors  were  not  paid  according  to  the  terms  of  the  said  sales,  he 
the  defendant  had  reason  to  believe,  and  did   believe,  that  the 
persons  who  had  sold  the  said  goods  to  the  said  Taylor  as  aforesaid 
had  been  paid;  and  that  the  defendant  did  not  know,  nor  had 
notice  until  after  he  had  made  the  payments  to  and  settled  with 
and  satisfied  the  said  Taylor  as  aforesaid,  nor  until  after  the  defen- 
dant had  received  the  said  goods  from  the  said  Taylor,  that  the  plain- 
tiffs had  become  or  were  vendors  of  the  said  goods,  or  any  of  them, 
or  that  they  made  or  had  any  claim  in  respect  of  any  of  the  said 
goods,  or  of  the  prices  thereof,  nor  did  the  defendant  know,  nor  had 
R.R. — VOL.  on.  51 
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Heald       he  notice  until  after  the  said  payments  to  and  the  settlement  with 

Kenwortht.  and  satisfaction  of  the  said  Taylor,  what  were  the  terms  as  to  times 

or  modes  of  payment  on  which  the  said  Taylor  had  bought  tlie  said 

goods,  or  any  of  them ;  and  the  defendant  says  that,  according  to 

the  terms  of  the  said  sales  by  the  plaintiffs,  the  said  prices  were 

payable  to  the  plaintiffs  before  the  time  when  the  defendant  first 

had  notice  of  any  claim  or  right  of  the  plaintiffs  in  respect  of  any 

of  the  said  goods  or  prices. 

Demurrer  and  joinder. 

The  case  came  on  for    argument  in  last   Michaelmas   Term 

[  •742  ]  (November  18),  when  the  Court,  inclining  to  the  opinion  *that 
the  plea  was  ambiguous,  and  might  perhaps  afford  a  defence,  as 
amounting  to  the  general  issue,  and  the  parties  being  desirous  that 
it  should  raise  the  substantial  question,  the  case  was  ordered  to 
stand  over  for  the  purpose  of  amending  the  plea.  Certain  altera- 
tions were  now  made  in  the  plea  by  the  Court,  to  admit  that  a 
debt  had  been  created  between  the  plaintiffs  and  the  defendant. 

Cleashy  in  support  of  the  demurrer : 
It  being  agreed  that  the  plea  shall  not  be  taken  to  amount  to  the 
general  issue,  it  affords  no  defence  to  this  claim  by  the  seller  of  the 
goods  against  the  principal.  The  simple  fact,  that  a  principal  has 
bond  fide  provided  his  agent  with  money  for  the  payment  of  a  debt, 
which  money  is  not  paid  by  the  agent  to  the  creditor,  does  not 
discharge  the  principal. 

(Alderson,  B.  :  Credit  was  not  given  to  the  agent  by  the  plaintifb. 

Parke,  B.  :  The  plaintiffs'  argument  is,  that  the  simple  fact  of 
the  agent  having  received  the  money  is  no  answer  to  the  claim. 
The  defendant  was  bound  to  see  that  the  plaintiffs  were  duly  paid. 
This  case  does  not  fall  within  the  principle  that  the  debtor  cannot 
be  sued  where  he  has  been  misled  by  the  creditor  to  make  the 
payment.  The  dicta  of  learned  Judges  are  to  be  regarded  in  this 
light.  Thus  in  Kymer  v.  Suwerciopp  (l)  Lord  Ellenbobocoh, 
Ch.  J.,  says :  "  If  he,"  that  is  the  seller  of  the  goods,  *'  lets  the  day 
of  payment  go  by,  he  may  lead  the  principal  into  a  supposition 
that  he  relies  solely  on  the  broker ;  and  if  in  that  case  the  price  of 
the  goods  has  been  paid  to  the  broker  on  account  of  this  deception, 
the  principal  shall  be  discharged."  Smyth  v.  Anderson  (2)  and 
Wyatt  V.  Marquess  of  Hertford  (3)  contain  dicta  which  may  be 

(1)  10  E.  B.  646  (1  Camp.  110).  (3)  3  East,  147. 

(2)  7  0.  B.  21. 
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explained  in  the  same  way.    In  such  a  case  it  would  be  unjust  to       Heald 
allow  the  seller  to  recover  against  the  principal.)  Kehwobthy. 


If  the  plaintiffs  had  by  their  conduct  altered  the  state  of  accounts 
♦between  the  defendant  and  his  agent,  the  case  would  have  fallen       [  '^^a  ] 
within  the  same  principle.     (He  was  then  stopped  by  the  Court.) 

Asjtland,  contra  : 
The  plea  alleges  that  the  goods  were  delivered  to  the  agent,  and 
that  when  the  payment  was  made  by  the  defendant  to  him  he  had 
reason  to  believe,  and  did  believe,  that  the  agent  would  pay  the 
plaintiffs,  and  that  payment  so  made  to  the  agent  was  not  unduly 
early.  It  has  been  assumed  on  the  part  of  the  plaintiffs,  that  the 
rule  under  which  the  principal  when  discovered  is  liable  to  the 
seller  is  an  unlimited  one.  But  the  application  of  that  rule 
depends  on  the  particular  facts  of  the  case  ;  for  instance,  a  foreign 
principal  is  not  liable. 

(Parkb,  B.  :  The  question  of  his  liability  is  one  of  fact.  Where 
the  seller  deals  with  an  agent  resident  in  this  country,  and  acting  for 
a  foreign  principal,  the  presumption  is,  that  the  seller  does  not  con- 
tract with  the  foreigner  and  trust  him,  but  with  the  party  with  whom 
he  makes  the  bargain.     That  is  a  question  of  fact,  and  not  of  law. 

Martin,  B.  :  Here  the  defendant  authorised  his  agent  to  pledge 
his  credit.  The  case  differs  from  that  where  a  servant  is  sent  with 
the  money  in  his  hand  to  make  a  purchase,  for  there  the  master 
gives  no  authority  to  his  servant  to  pledge  his  credit. 

Parke,  B.  :  A  debt  has  been  created  by  the  defendant's  authority. 
He  is  bound  to  see  that  it  is  paid.  What,  then,  is  there  in  the 
plea  which  precludes  the  plaintiffs  from  recovering  their  debt  ?) 

There  is  no  authority  precisely  in  point,  although  the  reports  contain 
several  dicta  which  are  in  the  defendant's  favour.  In  Paterson  v. 
Gandasequi  (1),  Lord  Ellbnborouoh,  Ch.  J.,  said,  **  The  case  in 
which  I  remember  that  the  liability  of  a  principal  was  carried 
furthest  was  Potccl  v.  Nelson,  upon  the  Western  Circuit,  of  which 
Mr.  Justice  Lawrence  had  a  manuscript  *note.  There,  a  factor  [  *744  ] 
mHde  purchases  for  his  principal,  who  made  payments  for  him  on 
account.  Afterwards  the  factor  was  pressed  for  payment  by  a  letter 
which  came  to  the  hands  of  the  principal,  who  transmitted  it  to  the 
(1)  13  B.  B.  368  (15  East,  62). 

51—2 
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Heald  factor,  and  with  a  knowledge  of  the  fact  paid  him  the  residae.  It 
Kenwortht.  ^^8  ^^^^  ^y  Lord  Manbfibld,  CIi.  J.,  that  the  principal  was  liable 
over  to  the  sellers  for  the  money  he  had  so  paid  to  lus  factor  after 
notice."  In  Smyth  v.  Anderson  (1),  Maule,  J.,  in  delivering  the 
judgment  of  the  Court,  cites  the  dictum  of  Batlbt,  J.,  to  be  found 
in  Thrmson  v.  Davenport (2),  that  "it  is  said  that  the  seller  ought 
to  have  asked  the  name  of  the  principal,  and  charged  him  with  the 
price  of  the  goods.  By  omitting  to  do  so,  he  might  have  lost  his 
right  to  claim  payment  from  the  principal,  had  the  latter  paid  the 
agent,  or  had  the  state  of  the  accounts  between  the  principal  and 
the  agent  been  such  as  to  make  it  unjust  that  the  former  shoald  be 
called  upon  to  make  the  payment." 

(Parkb,  B.  :  Something  however  must  occur  to  make  it  unjust  to 
call  upon  the  principal  for  payment ;  where,  for  instance,  the  seller 
tells  the  principal  that  he  will  look  to  the  agent  for  payment,  and 
the  principal  pays  the  agent,  it  would  be  unjust  to  hold  the  prin- 
cipal liable,  in  case  of  non-payment  by  the  agent.) 

Wildb,  Ch.  J.,  in  Smyth  v.  Anderson,  makes  the  following  obser- 
vations on  Kymer  v.  Suwercropp ;  after  stating  the  marginal  note 
and  facts  of  that  case,  his  Lordship  says,  ''  The  objection,  however, 
was  not  that  the  money  was  paid  before  it  was  due,  but  that  it 
never  was  paid  at  all  according  to  the  contract.  The  case  there- 
fore does  not  involve  the  principle  in  support  of  which  it  has  so 
frequently  been  cited." 

Cleasby  was  not  called  upon  to  reply. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  the  plea  is  bad.  It  comes  shortly  to  this. 
[  'TIS  ]  A  person  employs  his  agent  to  *purchase  goods  for  him,  with 
authority  to  pledge  his  credit.  The  agent  does  so,  and  thus  creates 
a  debt ;  and  I  agree  with  the  remark  made  by  my  brother  Parke,  that 
all  the  cases  in  which  the  principal  has  been  held  to  be  discharged, 
are  cases  in  which  the  seller  has  enabled  the  agent  to  misrepresent, 
or  where  the  agent  by  some  conduct  adopted  by  the  seller  has 
placed  his  principal  in  a  worse  situation  than  that  he  ought  to  be 
in.  This  plea  contains  nothing  of  that  sort.  It  merely  states  that 
the  plaintiffs  treated  Taylor  as  the  principal,  and  that  the  defendant 
bond/id^  settled  with  him. 

--  (1)  7  0.  B.  21.  (2)  32  K,  B.  578  (9  B.  &  C.  78), 
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Parkb,  B.  :  Hbald 

V. 

I  am  of  the  same  opinion.  The  plea  simply  states,  that,  after  Kenworthy. 
the  contract  was  entered  into  between  the  plaintiffs  and  a  third 
party,  the  agent  of  the  defendant,  under  circumstances  which 
rendered  the  defendant  liable  upon  it,  the  latter  paid  the  agent. 
I  am  of  opinion  that  this  is  no  defence  to  the  action.  It  is 
clear,  that,  if  a  person  orders  an  agent  to  make  a  purchase  for  him, 
he  is  bound  to  see  that  the  agent  pays  the  debt ;  and  the  giving 
the  agent  money  for  that  purpose  does  not  amount  to  payment, 
unless  the  agent  pays  it  accordingly.  But  there  are  no  doubt  cases 
and  dicta,  which,  unless  they  be  understood  with  some  qualification, 
afford  ground  for  the  position  taken  by  the  counsel  for  the  defen- 
dant. First,  there  is  the  dictum  of  Baylby,  J.,  in  Tliomson  v. 
Davenport,  where  that  learned  Judge  lays  down  the  rule,  that  **  if 
the  agent  does  make  himself  personally  liable,  it  does  not  follow 
that  the  principal  may  not  be  liable  also,  subject  to  this  qualifi- 
cation, that  the  principal  shall  not  be  prejudiced  by  being  made 
personally  liable,  if  the  justice  of  the  case  is  that  he  should  not  be 
l^ersonally  liable."  And  he  then  proceeds  to  say,  "  if  the  principal 
has  paid  the  agent,  or  if  the  state  of  accounts  between  the  agent 
here  and  the  principal  would  make  it  unjust  that  the  seller  should 
call  on  the  principal,  the  fact  of  payment  or  such  a  state  of  accounts 
would  be  an  answer  *to  an  action  brought  by  the  seller,  where  he  [  •746  ] 
had  looked  to  the  responsibility  of  the  agent.*'  The  expression, 
**  make  it  unjust,"  is  very  vague ;  but  if  rightly  understood,  what  the 
learned  Judge  said  is,  no  doubt,  true.  If  the  conduct  of  the  seller 
would  make  it  unjust  for  him  to  call  upon  the  buyer  for  the  money ; 
as  for  example,  where  the  principal  is  induced  by  the  conduct  of 
the  seller  to  pay  his  agent  the  money  on  the  faith  that  the  agent 
and  seller  have  come  to  a  settlement  on  the  matter,  or  if  any  repre- 
sentation to  that  effect  is  made  by  the  seller  either  by  words  or 
conduct,  the  seller  cannot  afterwards  throw  off  the  mask  and  sue 
the  principal.  It  would  be  unjust  for  him  to  do  so.  But  I  think 
that  there  is  no  case  of  this  kind  where  the  plaintiff  has  been 
precluded  from  recovering,  unless  he  has  in  some  way  contributed 
either  to  deceive  the  defendant  or  to  induce  him  to  alter  his  position. 
This  was  the  ground  of  the  decision  in  Wuatt  v.  The  Marquis  of 
Hei-t/ord,  where  the  seller  took  the  security  of  the  agent  unknown 
to  the  principal  and  gave  the  agent  a  receipt  as  for  the  money  due 
from  the  principal,  in  consequence  of  which  the  principal  dealt 
differently  with  his  agent  on  the  faith  of  such  receipt,  and  it  was 
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Hbald  properly  held  that  the  seller  could  not  sue  the  principal.  So  in  the 
Kbnwobthy.  case  put  by  Lord  Ellbnborouoh,  Ch.  J.,  in  Kymer  v.  Smcercropp^ 
the  observations  of  that  learned  Judge  are  perfectly  correct ;  for  the 
fact  of  the  seller's  allowing  the  time  for  payment  to  elapse  might 
afford  evidence  of  deceit  on  his  part,  and  of  his  having  thereby 
induced  the  principal  to  pay  the  agent.  Neither  does  the  case  of 
Smyth  V.  Anderson^  nor  the  elaborate  judgment  of  my  brother 
Maulb,  contain  anything  at  variance  with  the  principle  I  have 
stated.  He  adopts  the  proposition  expounded  by  Baylbt,  J.,  that 
the  seller  cannot  recover  against  the  principal,  if  it  be  unfair  for 
him  to  do  so.  In  Smyth  v.  Anderson,  which  contains  a  good  Ulus- 
tration  of  this  principle,  the  agent  purchased  goods  on  account  of 
his  principal  who  resided  abroad ;  but  at  the  time  of  the  purchase, 

[  •747  ]  *although  he  did  not  inform  the  seller  who  his  principal  was,  the 
invoice  stated  that  the  goods  "  were  bought  on  account  of  B."  the 
principal.  The  seller  drew  certain  bills  of  exchange  on  the  agent, 
who  became  insolvent  before  the  bills  arrived  at  maturity.  The 
principal,  after  having  received  advice  of  the  purchaser,  and  of  the 
acceptance  of  the  bills  by  the  agent,  made  large  remittances  on 
account  of  the  goods  to  the  agent,  who  at  the  time  of  his  stoppage 
was  largely  indebted  to  his  priucipal.  My  brother  Mauls  says,  the 
Court  were  of  opinion  that  under  such  circumstances  it  was  unfeur 
and  unjust  to  allow  the  seller  to  receive  the  value  of  the  goods  from 
the  principal.  I  think  that  there  is  no  authority  for  saying  that  a 
payment  made  to  the  agent,  as  in  this  case,  precludes  the  seller 
from  recovering  from  the  principal,  unless  it  appears  that  he  has 
induced  the  principal  to  believe  that  a  settlement  has  been  made 
with  the  agent.  Tiiere  is  no  averment  of  that  kind  here,  and 
consequently  the  plaintiffs  are  entitled  to  recover. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  It  is  clear  that  the  defendant,  who  is 
the  principal  in  the  transaction,  authorised  the  agent  to  contract 
the  debt  on  his  account ;  the  defendant  afterwards  paid  his  agent 
money,  wbich,  however,  he  did  not  pay  over  to  the  plaintiffs.  Now 
the  defendant  is  not  excused  from  seeing  that  the  plaintifEs  are 
paid,  unless  the  latter  by  their  acts  induced  the  defendant  to  make 
the  payment  to  their  agent.  Where  the  seller  trusts  the  agent 
only,  and  says  that  he  will  consider  him  as  the  only  party  liable, 
the  agent  alone  is  responsible  and  the  seller  cannot  proceed  against 
^^"  the  principal.    But  there  must  be  some  act  on  the  part  of  the 
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creditor  to  warrant  us  in  saying  that  the  payment  hy  the  debtor  to       Heald 
his  agent  is  to  be  treated  as  a  payment  to  the  creditor.    Where  a  kenwobthy. 
creditor  by  his  conduct  induces  the  debtor  to  pay  a  third  party,  and 
thereby  alters  his  debtor's  position,  it  would  be  ♦unjust  to  call       [  *7*®  3 
upon  the  debtor  to  pay  the  amount  of  the  debt  to  the  creditor.     But 
there  is  nothing  of  that  sort  in  this  case,  and  consequently  the 
defendant  is  not  discharged. 

Judgment  for  the  plaintiffs  (1). 


JAMIE80N  V.  TEEVELYAN  and  ELIZABETH  his 

__  1865, 

Wife.  jan,  u. 

(10  Ex.  748—753 ;  S.  C.  3  C.  L.  R.  702  ;  24  L.  J.  Ex.  74  ;  IJur.  N.  S.  334.)  .  ~. 

The  17  Car.  IT.  c.  7(2),  applies  to  a  rent  charge  as  well  as  to  a  rent 
servioe. 

The  term  "  full  costs  "  in  that  statute  means  ordinary  costs  as  between 
party  and  party,  and  not  costs  as  between  attorney  and  client  (3). 

Where  in  an  action  of  replevin,  both  parties  take  down  the  record  for 
trial,  and  the  defendant  succeeds,  and  his  damages  are  assessed  under  the 
21  Hen.  YIII.  c.  19,  s.  3  (4),  he  is  entitled  to  the  costs  of  his  record. 

Under  the  17  Car.  II.  c.  7,  a  successful  defendant  in  replevin  is  not 
entitled  to  the  costs  of  making  the  distress. 

Cole  had  obtained  a  rale,  calling  on  the  defendants  to  show 
cause  why  the  Master  should  not  review  his  taxation.  It  was  an 
action  of  replevin,  in  which  the  defendants  had  avowed  for  a  rent 
charge  under  a  will  (5).  The  record  was  made  up,  and  the  cause 
taken  down  for  trial  by  each  of  the  parties  to  the  action,  and  the 
defendants  obtained  the  verdict;  when  the  defendants'  damages 
were  assessed  under  the  21  Hen.  YIII.  c.  19,  s.  3  (4).  The  Master 
on  the  taxation  had  allowed  the  defendants  full  costs  as  between 
attorney  and  client,  under  the  17  Car.  II.  c.  7,  s.  8  (2).  He  also 
allowed  them  their  costs  of  the  distress  incurred  before  plaint,  and 
also  their  costs  of  making  up  the  record. 

The  rule  had  been  obtained  on  the  four  following  grounds :  first, 
that  the  17  Car.  II.  c.  7  (2)1  has  no  application  to  a  rent  charge ; 
secondly,  that  the  term  "  full  costs  "  means  the  ordinary  costs  as 
between  party  and  party,  and  not  as  between  attorney  and  cUent ; 
thirdly,  that  the  defendants  were  not  entitled  to  the  costs  of  their 

(1)  Martin,  B.,  had  left  the  Court  116,  61  L.  J.  Ch.  7o,  65  L.  T.  122,  0.  A. 
during  the  argument.  (4)  Repealed  by  46  &  47  Yict.  c.  49, 

(2)  Repealed  by  44  &  45  Vict.  c.  59,      s.  4. 

B.  3.  (6)  See  the  case,  ante,  p.  569  (10  Ex. 

(3)  Applied  on  this  point  to  another      269). 
statute:  Avery  v.   Wood  [1891]  3  Ch. 
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Jamibson     record ;  and  lastly,  that  they  were  not  entitled  to  the  costs  of  the 
TBEVELTAif.   distress  before  plaint,  on  the  ground  that  they  are  not  costs  in  the 
cause. 

[  749  ]  Watson  and  WiUes  showed  cause : 

First,  the  17  Car.  II.  c.  7,  is  not  confined  to  proceedings  on  a 
distress  for  rent  service,  but  also  applies  to  such  proceedings  for 
arrears  of  a  rent  charge.  ♦  *  The  11  Geo.  II.  c.  19,  applies  only  to 
the  case  of  landlord  and  tenant ;  but  the  17  Gar.  II.  c.  7,  has  no  sach 
qualification.  An  early  allusion  to  this  statute  is  to  be  found  in 
Mmmsonv.  Redshaw  (i),  which  was  decided  in  19  Car.  II.  In  Com. 
Dig.  "  Pleader,"  8  K.  80,  pi.  9,  it  is  laid  down,  that,  "  if  the  avowry 
is  for  rent  charge  as  well  as  for  rent  service,  the  jury  shall  inquire 
what  rent  was  in  arrear,  and  the  value  of  the  cattle  distrained." 
[  *750  ]  This  Act  *is  remedial,  and  there  is  nothing  to  confine  it  to  cases 
between  landlord  and  tenant :  see  Short  v.  Hubbard  (2). 

Secondly,  the  term  "  full  costs "  in  the  17  Car.  II.  c.  7,  s.  2, 
entitles  the  defendants  to  the  costs  as  between  attorney  and  client. 
The  statute  was  intended  to  provide  a  complete  indemnity  for  the 
successful  party  in  replevin.  It  was  passed  to  remedy  the  hardship 
which  existed  at  the  time  it  came  into  operation,  and  which  had  not 
been  removed  by  the  23  Hen.  VIII.  c.  15,  or  the  4  Jac.  I.  c.  8. 
The  last-mentioned  statute  gave  defendants  their  costs;  but  a 
practice  was  introduced  of  cutting  down  the  costs,  and  thereby 
depriving  parties  of  expenses  which  they  had  reasonably  incurred, 
and  as  to  which  they  were  improperly  precluded  from  being  reim- 
bursed. The  expressions  "  costs,"  **  full  costs,"  and  "  double  costs," 
are  now  to  be  found  in  various  statutes.  The  126th  sect,  of  the 
8  &  9  Vict.  c.  18,  contains  the  words  "  full  costs  and  expenses," 
which  in  Doe  d.  Hyde  v.  The  Mayor  dr.  of  Manchester  (s),  the  Master 
on  taxation  held  to  mean  liberal  costs  as  between  party  and  party, 
and  not  costs  as  between  attorney  and  client. 

(Martin,  B.  :  The  rule  there  was  made  absolute  without  opposi- 
tion, and  consequently  the  point  cannot  be  considered  as  decided 
by  that  case. 

Parke,  B.  :  "Full  costs"  seem  to  mean  the  ordinary  costs,  as 
contradistinguished  from  costs  of  certain  limited  amounts,  as  40f . 
costs. 

(1)  1  Wms.  Saund.  189.  (3)  92  E.  E.  771  (12  C.  B.  474). 

_  (2)  2  Bing.  349. 
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Aldbrson,  B.  :  The  4  &  5  Will.  IV.  c.  89,  enacts,  that,  in  actions     jamibbon 
of  quare  impedit,  the  successful  party  shall  have  judgment  "  with  full    tbbveltan. 
costs,  to  be  assessed  as  costs  in  personal  actions  are  now  assessed." 
That  clearly  gives  the  ordinary  costs  only. 

Martin,  B.  :  The  same  expression  is  also  to  be  found  in  the 
4  &  5  Vict.  c.  20,  and  has  the  meaning  attributed  to  it  by  my 
brother  Aldbrson,  in  the  statute  to  *which  he  has  referred.)  [  *76l  ] 

The  words  "  full  costs,"  as  used  by  the  Legislature  at  the  time  of 
Gar.  II.,  have  a  more  extensive  meaning  than  could  be  attributed 
to  the  simple  expression  **  costs." 

(Martin,  B.  :  I  think  it  is  a  strong  argument  for  there  being  no 
distinction  between  "full  costs"  and  ''costs,"  that  nothing  is  to 
be  found  in  support  of  such  a  distinction  in  Mr.  Gray*s  work  on 
"  Costs." 

Parkb,  B.  :  In  Irwine  v.  Reddish  (1)— where  the  question  arose  on 
the  11  Geo.  II.  c.  19,  s.  19,  the  Court  said,  "In  this  case  the 
statute  gives  full  costs ;  but  that  cannot  make  any  difference,  for 
no  distinction  is  known  in  the  law  between  costs  and  full  costs,  and 
in  point  of  practice  there  is  no  difference  in  the  mode  of  taxation.") 

Thirdly,  the  defendants  were  entitled  to  the  costs  of  making  up 
the  record,  and  of  entering  it  for  trial.  A  plaintiff  in  replevin  may 
neglect  to  proceed,  and  in  many  cases  it  is  his  interest  not  to  take 
any  step.  He  may  withdraw  the  record,  and  defeat  the  defendant. 
In  Com.  Dig.  "Pleader,"  3  K.  30,  pi.  19,  it  is  laid  down,  that,  "since 
the  defendant  in  replevin  (quare  if  before  avowry)  is  an  actor  as 
well  as  the  plaintiff,  he,  like  the  plaintiff,  may  take  down  the  record 
to  trial  without  a  proviso;  the  plaintiff,  therefore,  can  never  be 
guilty  of  laches  in  not  going  to  trial,  so  that  there  can  be  no 
judgment  as  in  case  of  a  nonsuit." 

Fourthly,  the  defendants  were  entitled  to  the  costs  of  the  dis- 
tress. The  costs  so  incurred  may  fairly  be  treated  as  incidental  to 
the  suit. 

(Martin,  B.  :  Those  costs  are  altogether  anterior  to  the  suit.) 

Cole,  in  support  of  the  rule,  was  directed  by  the  Court  to 
confine  his  argument  to  the  last  two  points : 

As  to  the  third  point,  it  is  a  hardship  on  the  plaintiff  to  have  to 
(1)  5  B.  &  Aid.  796. 
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Jamibbok     pay  the  costs  of  a  proceeding  to  which  he  is  no  party,  and  which 
Trbvelyak.   was  not  caused  by  his  default. 

[  ♦752  ]  (Parkb,  B.  :  *Where  a  record  is  taken  down  by  proviso,  although 

the  plaintiff  also  takes  down  the  record,  the  defendant  is  entitled  to 
the  costs  of  his  record.  It  is,  therefore,  but  reasonable  that  the 
same  rule  should  be  applicable  to  this  case. 

Aldebson,  B.  :  There  is  no  other  way  open  to  the  defendant  by 
which  he  can  be  certain  that  his  cause  will  be  tried.) 

As  to  the  last  point,  the  defendant  gets  the  costs  of  the  distress  by 
way  of  damage.    These  expenses  are  not  costs  in  the  suit. 

Pollock,  C.  B.  : 

The  rule  must  be  absolute  for  the  Master  to  review  the  taxation 
upon  the  second  and  last  points  only.  We  think  the  term  ''  full 
costs,"  means  ordinary  costs  as  between  party  and  party ;  this  is  in 
accordance  with  the  practice.  The  costs  of  the  distress  ought  not 
to  have  been  allowed.  Upon  the  other  point  the  taxation  was  correct 
The  rule  will  be  absolute  accordingly. 

Parke,  B.  : 

I  agree  that  the  term  "  full  costs*'  merely  means  the  ordinary 
costs  as  between  party  and  party.  The  expression  seems  to  have 
been  introduced  into  the  17  Car.  II.  c.  7,  merely  for  the  purpose  of 
excluding  the  idea  that  the  defendant  was  only  to  be  entitled  to 
recover  a  limited  sum  for  costs,  according  to  the  provisions  of 
certain  statutes  which  were  in  operation  at  that  time.  As  to  the 
costs  of  the  record,  I  think  it  is  but  reasonable,  although  the 
plaintiff  has  taken  down  a  record,  that  the  defendants  should  be 
allowed  the  expense  of  their  record.  Then,  as  to  costs  incurred 
by  making  the  distress.  Under  the  11  Geo.  II.  c.  19,  s.  22,  (the 
Landlord  and  Tenant  Act),  successful  defendants  in  replevin  were 
entitled  to  double  costs  of  suit.  So  much  of  that  statute  as  gave  a 
defendant  double  or  treble  costs  is  repealed  by  the  5  &  6  Yict.  c.  97, 
which  gives  in  lieu  thereof  a  "  full  and  reasonable  indemnity  as  to 
all  costs,  charges,  and  expenses  incurred  in  and  about  the  action, 
suit,  or  other  legal  proceeding,  to  be  taxed  by  the  proper  officer." 
[  *753  ]  *This  case,  however,  is  under  the  19  Car.  II.  c.  7,  which  gives  no 
power  to  indemnify  for  all  charges.    It  may  be  that  this  is  a  casus 
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omissus.     The  costs  of  making  a  distress  are  not  costs  in  the  suit     Jamieson 

r. 

either  in  the  superior  or  inferior  Court.     Such  costs  do  not  appear   tbeveltak. 
to  be  provided  for,  and  consequently  they  are  not  allowable. 

Martin,  B.,  concurred  (i). 

Rtde  dbsobite  accordingly. 


PAULING  V.  The  MAYOR,   &c.,   op  DOVER.  /J^^^^ 

(10  Ex.  753—758  ;  S.  C.  24  L.  J.  Ex.  128.)  

.  [768] 

The  plaintifiF,  an  engineer,  contracted  with  the  defendants,  a  corporation, 
by  deed  to  execute  certain  works.  The  deed  contained  a  clause,  by  which 
it  was  covenanted  that  the  defendants'  engineer  should  have  power  to  direct 
the  way  in  which  various  portions  of  the  work  should  be  done ;  and  if  it 
should  appear  to  him  that  they  were  not  properly  executed,  and  with  due 
expedition,  it  should  be  lawful  for  him  to  give  notice  in  writing  to  the 
plaintiff  to  alter  any  improper  work,  and  to  supply  proper  and  su£Bcient 
materials  and  labour,  and  with  due  expedition  to  proceed  therewith ;  and 
if  the  plaintiff  should  for  the  space  of  seven  days  after  such  notice  had  been 
given  fail  to  comply  therewith,  then  it  should  be  lawful  for  the  defendants' 
engineer  to  take  the  work  out  of  the  plaintiffs  hands.  It  appearing  to  the 
defendants*  engineer  that  the  works  were  not  being  properly  executed  and 
with  due  expedition,  he  gave  the  following  written  notice  to  the  plaintiff : 
"I  give  notice  to  you  to  supply  all  proper  and  sufficient  materials  and 
labour  for  the  due  prosecution  of  the  works,  and  with  due  expedition  to 
proceed  therewith ;  and  further,  that  if  you  shall  for  the  space  of  seven 
days  after  the  giving  of  this  notice  fail  or  neglect  to  comply  therewith,  I 
shall  as  engineer,  and  on  behalf  of  the  said  A.  B.  (the  defendants),  take  the 
works  wholly  out  of  your  hands :  "  Held,  that  the  notice  was  sufficiently 
specific. 

The  declaration  stated,  that,  by  a  deed  made  between  the  plaintiff 
and  the  defendants,  the  defendants  acting  as  the  local  board  of 
health  for  the  borough  of  Dover,  the  plaintiff  contracted  to  construct 
certain  brick  sewers,  and  lay  certain  glazed  stone-ware  and  cast-iron 
pipe  sewers  and  cast-iron  water  pipes,  and  to  build  two  engine  and 
boiler-houses,  with  coal-stores  and  covered  reservoir  and  a  cottage, 
and  to  build  two  pump  wells,  and  to  construct  certain  other  *works  ^  *^°*  ^ 
required  in  carrying  out  certain  projected  improvements  within  the 
borough,  at  the  prices  and  on  the  terms  and  conditions  in  the 
indenture  mentioned.  The  declaration,  after  containing  the  usual 
averments,  and  after  stating  that  the  plaintiff  commenced  the 
works  and  was  always  ready  and  willing  to  complete  the  whole  of 
them,  alleged  as  a  breach,  that  the  defendants  would  not  suffer 
the  plaintiff  to  proceed  to  complete  the  works,  and  that  they 

(1)  Alderson,  B.,  had  left  the  Court  shortly  before  the  conclusion  of  the 
argument. 
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LILB. 


Paulino 

r. 

Mayor  &g. 

OP  Dover. 


[  '755  ] 


wrongfully  discharged  him  from  any  further  performance  or  com- 
pletion of  them. 

Plea — That  the  plaintiflF  and  the  defendants  covenanted  by  the 
deed,  that  the  defendants'  engineer  shoald  have  power  to  direct  the 
order  in  which  the  various  portions  of  the  works  should  be  done ; 
and  if  at  any  time  it  should  appear  to  him  that  the  works,  or  any 
part  thereof,  were  not  being  properly  executed  and  with  due  expedi- 
tion, it  should  be  lawful  for  him  to  give  notice  in  writing  to  the 
plaintiff,  his  executors  or  administrators,  or  his  or  their  agent  or 
agents,  to  alter  any  improper  work,  and  to  supply  all  proper  and 
sufficient  materials  and  labour  for  the  due  prosecution  of  the  works, 
and  with  due  expedition  to  proceed  therewith  ;  and  if  the  plaintiff, 
his  executors  or  administrators,  should,  for  the  space  of  seven  days 
after  such  notice  had  been  given,  fail  or  neglect  to  comply  therewith 
in  all  or  any  of  the  matters  injoined  therein,  then  and  in  every  such 
case  it  should  be  lawful  for  the  said  engineer,  on  behalf  of  the 
defendants  and  their  successors,  to  take  the  said  works  either  wholly 
or  in  part  out  of  the  hands  of  the  plaintiff,  his  executors  or  adminis- 
trators, and  engage  and  employ  all  such  persons,  and  procure  all 
such  proper  materials  and  implements  for  the  purpose  of  completing 
the  works,  or  any  part  of  them,  at  the  rate,  cost,  charge,  and  risk 
of  the  plaintiff,  his  executors  or  administrators,  in  the  same  manner 
to  all  intents  and  purposes  whatsoever  as  if  the  defendants  or  their 
engineer,  and  all  persons  so  employed  by  them  or  him,  had  acted 
directly  under  the  authority  and  on  behalf  *of  the  plaintiff,  his 
executors  or  administrators;  or  at  their  option  the  defendants 
might  enter  into  any  new  contract  or  contracts  with  any  other 
person  or  persons  for  the  completion  of  the  works ;  and  the  plaintiff, 
his  executors  or  administrators,  should,  in  any  or  either  of  the  cases 
aforesaid,  pay  unto  the  defendants,  or  their  successors,  all  sums  of 
money,  costs, charges,  and  expenses,  which  might  be  paid  or  incurred 
by  the  defendants  in  procuring  the  completion  of  such  works  over 
and  above  the  contract  prices.  The  plea  then  alleged,  that,  at  the 
time  of  the  making  of  the  deed,  and  at  the  several  other  times,  &c^ 
one  T.  W.  B.  was  the  engineer  of  the  defendants  ;  and  that,  after 
the  plaintiff  had  done  the  said  works  in  part,  and  before  the  day 
next  hereinafter  mentioned,  it  appeared  to  the  said  engineer  that 
the  works  were  not  being  properly  executed  and  with  due  expedi- 
tion, and  thereupon,  to  wit,  on  the  7th  of  February,  1854,  the  said 
engineer  in  pursuance  of  the  said  covenant  gave  notice  in  writing 
to  the  plaintiff  to  supply  all  proper  and  sufficient  materials  and 
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labour  for  the  due  prosecution  of  the  works,  and  with  due  expedi- 
tion to  proceed  therewith ;  that  the  plaintiff  did,  for  the  space  of 
more  than  seven  days  after  the  said  notice  was  given  to  him  as 
aforesaid,  fail  and  neglect  to  comply  therewith  in  all  and  every  of 
the  matters  injoined  therein ;  and  that  thereupon,  to  wit,  on  the 
20th  of  February,  1864,  the  said  engineer  of  the  defendants,  by 
virtue  and  in  pursuance  of  the  said  covenant,  did  on  behalf  of  the 
defendants  take  the  works  wholly  out  of  the  hands  of  the  plaintiff; 
which  is  the  alleged  breach  of  covenant  mentioned. 

The  plaintiff  by  his  replication  took  issue  on  the  plea,  except  as 
to  the  notice ;  and  as  to  that  he  pleaded,  that  he  admitted  a  notice 
in  writing  had  been  given  to  him  as  alleged  in  the  plea,  which 
notice  was  as  follows  : 

**  To  Mr.  B.  G.  Paulino.  Whereas  it  appears  to  me,  that  the 
vorks  contracted  to  be  done  by  you  the  said  B.  C.  Pauling,  for  the 
mayor,  aldermen,  and  burgesses  of  the  *borough  of  Dover,  by  a 
certain  deed,  dated  the  6th  day  of  September,  1863,  and  made 
between  you  the  said  B.  G.  Pauling  of  the  one  part,  and  the  said 
mayor,  aldermen,  and  burgesses  of  the  other  part,  are  not  being 
properly  executed  and  with  due  expedition :  Now  therefore,  I  hereby 
give  notice  to  you  the  said  B.  C.  Pauling  to  supply  all  proper  and 
sufficient  materials  and  labour  for  the  due  prosecution  of  the  said 
works,  and  with  due  expedition  to  proceed  therewith;  and  I  further 
give  notice,  that  if  you  the  said  B.  G.  Pauling  shall  for  the  space  of 
seven  days  after  the  giving  of  this  notice  fail  or  neglect  to  comply 
therewith,  I  shall,  as  the  engineer  and  on  behalf  of  the  said  mayor, 
aldermen,  and  burgesses,  take  the  said  works  wholly  out  of  your 
hands.    Dated  this  7th  day  of  February,  1854.    T.  W.  B.,  Engineer." 

Demurrer  and  joinder. 


PAULnro 

r. 
Mayor  kc, 

OF  DOVBIfc. 


[  •756  ] 


Willes,  in  support  of  the  demurrer : 

The  question  turns  on  the  sufficiency  of  the  notice  set  out  in  the 
replication.  The  plaintiff  will  contend  that  it  is  not  sufficiently 
specific;  and  it  will  be  said  that  it  ought  to  point  out  in  what 
respect  the  plaintiff  has  not  supplied  proper  materials  and  labour 
for  the  work ;  and  in  what  respect  he  has  been  wanting  in  expe- 
dition. The  notice,  however,  follows  the  very  language  of  the 
covenant,  which  does  not  contain  any  stipulation  for  a  more  specific 
notice  than  this.  And  further,  the  objection  to  it  is  not  open  on 
demurrer,  as  its  sufficiency  is  for  the  jury,  and  not  for  the 
consideration  of  the  Court. 
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Paulino 

r, 

Matob  kc, 

OF  DOVEB. 


[767] 


(Aldebson,  B.  :  The  taking  the  work  out  of  the  plaintiff's  hands 
is  the  penalty  he  has  incurred  for  his  neglect  to  obey  the  notice. 
We  are  not  acquainted  with  the  precise  nature  of  the  work,  and 
how  can  we  say  what  the  plaintiff  was  bound  to  do.  The  notice 
states  that  he  was  not  proceeding  with  due  speed :  it  might  be 
impossible  to  make  the  objection  to  the  progress  of  the  works  in  a 
more  specific  shape. 

Parke,  B.  :  It  is  a  general  objection  to  the  whole  work,  that  it 
is  not  properly  done,  and  that  it  is  not  proceeding  with  due 
expedition.) 

Milward,  cont7'a : 

The  notice  is  not  sufficiently  specific.  The  defendants  were  not 
entitled  to  take  the  works  out  of  the  plaintiff's  hands,  unless  it 
should  appear  to  the  engineer,  who  had  power  to  direct  in  what 
way  different  portions  of  the  works  were  to  be  done,  that  the  works 
were  not  properly  executed,  and  with  due  expedition ;  and  that  a 
notice  to  such  effect  had  been  given  to  the  plaintiff,  and  that 
he  had  neglected  to  obey  the  notice.  One  object  in  providing 
for  such  a  notice  was  to  inform  the  plaintiff  in  what  respect  his 
work  was  deficient,  and  in  what  way  the  engineer  found  to  it  be  so. 

(Parke,  B.  :  The  engineer's  objection  may  be,  that  the  work  is 
carried  on  in  a  sluggish  manner ;  he  therefore  gives  the  contractor 
notice  to  go  on  faster.  He  is  not  bound  to  say  how  many  more  men 
ought  to  be  employed,  or  what  further  materials  the  contractor 
must  use.  The  propriety  of  the  notice  itself  is  not  a  question  for 
the  jury,  but  it  is  for  them  to  say  whether  the  contractor  has 
obeyed  the  notice  by  proceeding  with  the  work  with  all  due 
expedition. 

Aldebson,  B.  :  How  could  a  notice  be  drawn  to  state  more 
specifically  that  the  contractor  must  proceed  faster  with  the  work 
on  hand?) 

Pollock,  C.  B.  : 

We  are  all  of  opinion  that  the  notice  is  sufficient.  It  woald  be  a 
difficult  matter  to  frame  a  notice  more  specifically,  unless  the  party 
giving  it  were  bound  to  descend  into  minute  particulars ;  which  I 
think  he  cannot  be  called  upon  to  do.  Our  judgment,  therefore, 
must  be  for  the  defendants. 
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Parke,  B.  : 

I  am  of  the  same  opinion.  I  think,  that,  if  the  engineer  had 
mshed  the  plaintiff  to  do  some  particular  piece  of  work,  as,  for 
instance,  to  pull  down  and  rebuild  *some  portion  of  the  work,  the 
notice  should  have  specifically  stated  to  what  extent  he  required 
the  particular  work  to  be  done.  But  here  the  objection  of  the 
engineer  is,  that  the  work  in  general  is  done  in  a  negligent  and 
sluggish  manner.  It  is,  therefore,  sufficient  for  him  to  give  a 
general  notice  of  this  description.  He  tells  the  plaintiff  he  is 
proceeding  in  a  negligent  and  slow  manner,  and  requires  him 
to  do  the  work  better,  and  with  more  expedition.  Such  a  notice 
is  good. 


Paulino 

r. 
Matob  &o. 

OF  DOVEB. 

[  •768  ] 


Aldebson,  B.  : 

If  issue  were  taken  on  the  notice,  I  agree,  that  the  defendants 
would  fail  if  they  meant  to  say  that  the  plaintiff  should  have  made 
some  alteration  in  his  work  ;  but  if  they  intended  to  say  that  the 
plaintiff  got  on  too  slowly  with  the  work,  and  that  he  had  not  pro- 
vided sufficient  materials  for  it,  and  that  such  a  state  of  things 
lasted  for  seven  days  after  the  notice  had  been  given,  the  defendants 
would  prove  their  plea  (i). 

Judgment  for  the  defendants. 


PORRITT  V.  BAKER  and  Another. 

(10  Ex.  759—762 ;  S.  C.  3  C.  L.  E.  432 ;  1  Jur.  N.  S.  336.) 

A  licensed  dealer  in  game  is  not  prohibited  by  the  1  &  2  Will.  IV.  c.  32, 
from  entering  into  a  contract  made  in  the  season  to  deliver  live  game  out  of 
a  mew  or  breeding-place  at  any  time  of  the  year. 

A  declaration  stated,  that,  in  consideration  that  the  plaintiff  would 
deliver  to  the  defendant  eight  pheasants  in  good  feather,  and  would  pay  the 
defendant  d«.  for  each  pheasant  which  the  plaintiff  required,  when  he 
required  them,  the  defendant  promised  the  plaintiff  to  deliver  him  eight 
pheasants  when  he  required  them.  Breach :  the  non-delivery  by  the  defen- 
dant to  the  plaintiff  of  the  eight  pheasants.  Plea,  that  the  contract  was 
made  with  the  defendant  in  the  way  of  his  business  as  a  licensed  dealer  in 
game,  under  the  1  &  2  Will.  IV.  c.  32,  of  which  the  plaintiff  had  notice,  and 
that  the  promise  was  to  deliver  the  pheasants  at  any  time  of  the  year,  and 
that  the  request  to  the  defendant  to  deliver  the  said  pheasants  was  made 
after  the  expiration  of  ten  days,  one  inclusive  and  the  other  exclusive,  from 
the  1st  of  February,  1854,  and  before  the  Ist  of  October  in  that  year,  when 
it  was  contrary  to  the  statute  that  the  defendant  should  knowingly  have  in 
his  possession  any  game  whatsoever :  Held,  on  demurrer,  that  the  plea  was 
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Jan,  22. 

[769] 


(1)  Martin,  B.,  had  left  the  Court. 
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PoBBiTT  ^^f  ^9  ^^  ^^^^  consistent  with  it  that  the  plain tifiF  had  entered  into  a  oon- 

r.  tract  in  the  season  to  deliver  living  pheasants ;  and  further,  that  the  plea 

Baker.  ^^  i^^^t  allege  that  the  pheasants  were  to  he  delivered  within  the  time 

prohibited  by  the  statute. 

The  declaration  stated,  that,  in  consideration  that  the  plaintiff, 
at  the  request  of  the  defendants,  would  deliver  to  the  defendants 
eight  pheasants  in  good  feather,  and  would  pay  to  the  defendants 
Bs,  for  each  pheasant  which  the  plaintiff  required,  when  he  required 
them,  the  defendant  promised  the  plaintiff  to  deUver  to  him  eight 
pheasants  when  he  required  them ;  and  although  the  plaintiff  did 
all  things  necessary  on  his  part,  and  all  things  necessary  happened 
to  entitle  him  to  have  eight  pheasants  delivered  to  him  by  the 
defendants,  and  a  reasonable  time  for  the  delivery  of  the  said  eight 
pheasants  by  the  defendants  to  the  plaintiff  had  elapsed,  yet  the 
defendants  did  not  deliver  to  the  plaintiff  eight  pheasants  as 
aforesaid,  but  neglected  and  refused  to  do  so. 

Plea :  ''  That  at  the  time  of  the  making  of  the  said  promise  therein 
-  mentioned,  and  thence  hitherto,  the  defendants  have  been  and  are 
licensed  to  deal  in  game,  by  virtue  of  an  Act  passed  in  the  Session 
of  Parliament  holden  in  the  1st  and  2nd  years  of  the  reign  of  his  late 
Majesty  William  IV.,  in  titled,  *  An  Act  to  amend  the  Laws  in  England 
relative  to  Game.'  And  the  plaintiff  at  the  time  of  the  making  of 
the  said  promise  had  notice  of  the  defendants  being  so  Ucensed ; 
and  the  said  contract  and  promise  was  made  by  and  with  the  defen* 
[  *760  ]  dants  in  the  way  of  their  business  as  *such  licensed  dealers  in  game ; 
and  the  said  promise  was  to  deliver  the  said  pheasants  at  any  time 
as  well  before  as  after  the  expiration  of  ten  days  from  the  1st  of 
February,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  ;  and  the  defendants  further  say,  that  the  request  or  requisi* 
tion  by  the  plaintiff  to  the  defendants  to  deliver  the  said  pheasants 
was  made  after  the  expiration  of  ten  days  (one  inclusive  and  the 
other  exclusive)  from  the  Ist  of  February,  1864,  and  before  the  Ist 
of  October  in  that  year,  and  at  a  time  when  it  was  contrary  to  the 
form  and  effect  of  the  aforesaid  statute  that  the  defendants  should 
knowingly  have  in  their  house,  shop,  stall,  possession,  or  control, 
any  kind  of  game  whatever,  within  the  meaning  of  the  said  statute.*' 

Demurrer  and  joinder. 

Pashley  appeared  to  support  the  demurrer,  but  was  stopped  by 
the  Court  ;  who  called  upon 

Hawkins  to  support  the  plea : 
The  validity  of  the   plea  turns  upon  the  construction  of  the 
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4th  sect,  of  the  1  &  2  Will.  IV.  c.  82.  That  section  enacts,  "that  poebitt 
if  any  person  licensed  to  deal  in  game  by  virtue  of  this  Act,  as  baker. 
hereinafter  mentioned,  shall  buy  or  sell,  or  knowingly  have  in  his 
house,  shop,  stall,  possession,  or  control,  any  bird  of  game  after  the 
expiration  of  ten  days  (one  inclusive  and  the  other  exclusive)  from 
the  respective  days  in  each  year  on  which  it  shall  become  unlawful 
to  kill  or  take  such  birds  of  game  respectively,  as  aforesaid  ;  or  if 
any  person  not  being  licensed  to  deal  in  game  by  virtue  of  this  Act, 
as  hereinafter  mentioned,  shall  buy  or  sell  any  bird  of  game  after 
the  expiration  of  ten  days  (one  inclusive  and  the  other  exclusive) 
from  the  respective  days  in  each  year  on  which  it  shall  become 
unlawful  to  kill  or  take  such  birds  of  game  respectively,  as  afore- 
said ;  or  shall  knowingly  have  in  his  house,  possession,  or  control, 
any  bird  of  game  (except  birds  *of  game  kept  in  a  mew  or  breeding  [  *76l  ] 
place)  after  the  expiration  of  forty  days  (one  inclusive  and  the 
other  exclusive),  from  the  respective  days  in  each  year  in  which  it 
shall  become  unlawful  to  kill  or  take  such  birds  of  game  respectively 
as  aforesaid ;  every  such  person  shall,  on  conviction  of  any  such 
offence  before  two  justices  of  the  peace,  forfeit  and  pay  for  every 
head  of  game  so  bought,  or  sold,  or  found  in  his  house,  shop,  pos- 
session, or  control,  such  sum  of  money  not  exceeding  1!.,  as  to 
the  convicting  justices  shall  seem  meet,  together  with  the  costs  of 
conviction." 

(Pollock,  G.  B.  :  Does  not  this  section  apply  to  dead  game  only? 
What  reason  is  there  why  a  nobleman  or  gentleman  should  not  be 
at  liberty  to  purchase  game  at  any  time  of  the  year,  for  the  purpose 
of  stocking  his  preserves  ?  The  statute  was  framed  for  the  purpose 
of  preventing  the  destruction  of  game  at  a  certain  season  of  the 
year.) 

The  question  is,  whether  the  plea  falls  within  the  language  and 
intention  of  the  statute.  Prior  to  this  statute,  dealing  in  game  was 
illegal.  The  8rd  section  enumerates  the  different  birds  which  are 
to  be  considered  as  game,  and  amongst  others  it  names  '*  pheasants." 
The  17th  and  18th  sections  contain  provisions  as  to  the  persons 
entitled  to  sell  and  deal  in  game.  And  it  is  submitted,  that  the 
statute  applies  equally  to  live  and  dead  game. 

(Pabkb,  B.  :  There  are  also  6  i&  7  WiU.  IV.  c.  66,  and  2  &  8  Vict, 
c.  85,  upon  this  subject.) 

Those  statutes  do  not  affect  this  question. 
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PoBBiTT  (Parke,  B.  :    The  statute  does  not  prohibit  a  gentleman  from 

Baker.      entering  into  a  contract  daring  the  season  with  a  licensed  dealer 

for  the  purchase  of  a  live  pheasant,  to  be  delivered  oat  of  the 

dealer's  mew  at  any  time.    If  this  be  allowable,  the  plea  is  bad  for 

not  excluding  such  a  case.) 

The  defendants  contend,  that  the  contract  which  provides  for  the 
delivery  of  the  bird  at  any  time  is  prohibited  and  illegal. 

(Alderson,  B.  :  The  plea  merely  states  that  the  request  to  deliver 
was  made  within  the  prohibited  time,  but  it  does  not  allege  that  the 
[  *762  ]      delivery  was  within  that  *time.    It  is  consistent  with  the  plea  thai 
the  bargain  was  lawful.) 

Pabkb,  B.  : 

The  plea  is  bad ;  it  does  not  meet  the  supposed  case  of  the  delivery 
of  a  living  or  dead  pheasant  in  the  season.  A  dealer  may  make  a 
contract  to  deliver  at  any  time  a  living  pheasant  taken  by  him  out 
of  his  own  mew  or  breeding  place,  or  from  that  of  a  person  from 
whom  he  has  purchased  it  during  the  season.  Our  judgment, 
therefore,  must  be  for  the  plaintiff. 

Pollock,  G.  B.,  Alderson,  B.,  and  Martin,  B.,  concurred. 

Judgment  for  the  plainUf. 


1855.  WARWICK  AND  Another  v.  NAIRN. 

Jan.  24. 
(10  Ex.  762—766.) 

r  762  ' 

*-         '  To  an  action  by  the  drawer  against  the  acceptor  of  a  bill  of  exchange  far 

313/.  129.  9c/.,  the  defendant  pleaded,  except  as  to  108/.  15«.  3«^.  parcel,  that 

the  bill  was  drawn  and  accepted  in  respect  of  the  price  of  certain  goods  sold 

by  the  plaintiffs  to  the  defendant,  and  for  no  other  debt ;  that,  at  the  time 

of  sale,  the  plaintiffs  promised  the  defendant  that  the  goods  should  be  of  a 

certain  quality  ;  that  he  bought  the  goods  and  accepted  the  bill  on  the  faith 

of  the  plaintiffs'  prconise ;  that  the  goods  delivered  were  not  of  the  quality 

specified  but  of  inferior  quality,  and  that  they  were  of  the  value  of 

108/.  ids.  3(2.  and  no  more ;  and  that,  save  as  aforesaid,  there  never  was 

any  value  or  consideration  for  the  making  or  accepting  the  said  bill  of 

exchange :  Held,  on  demurrer,  that  the  plea  was  bad. 

The  first  count  of  the  declaration  was  on  a  bill  of  exchange,  dated 
the  20th  of  February,  1854,  for  SISZ.  128.  9d.,  payable  six  months 
after  date,  drawn  by  the  plaintiffs  on  the  defendant,  and  accepted 
by  him.     There  was  also  a  count  upon  accounts  stated.    . 

Flea — As    to   the   plaintiffs'   claim,   except  as  to  the  sum  of 
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108Z.  15s.  3d.,  parcel  thereof,  that  the  bill  of  exchange  in  the     Warwick 
declaration  mentioned  was  drawn  and  accepted,  and  the  accounts       Nairn. 
in  the  declaration  alleged  to  have  been  stated  were  stated,  for  and 
in  respect  of  the  price  of  certain  manure  sold  and  delivered  by  the 
plaintiffs  to  the  defendant  and  at  his  request ;  and  of  certain  other 
goods,  to  wit,  residuum,  saltpetre,  and   bags  or  sacks  sold  and 
delivered  by  the  plaintiffs  to  the  defendant  and  at  his  request,  and 
not  for  or  in  respect  of  any  other  debt  or  consideration  whatever ; 
*that,  before  and  at  the  time  of  the  said  sale  and  of  ac(!epting  the      [  *763  ] 
said  bill  and  stating  the  said  accounts,  the  plaintiffs  produced  and 
showed  to  the  defendant  a  printed  statement,  purporting  to  be  an 
analysis  of  certain  manures,  and  specifying  the  descriptions  and 
qualities  thereof  respectively,  and  the  plaintiffs  then  promised  him 
that  the  manure  so  sold  and  delivered  as  aforesaid,  being  one  of  the 
manures  mentioned  and  described  in  the  said  statement,  was  and 
should  be  equal  in  quality  to  the  manure  of  the  same  description 
mentioned  in  the  said  statement ;  that  the  defendant  then  bargained 
for  and  bought  the  said  manure,  which  was  so  sold  and  delivered  as 
aforesaid,  and  the  said  other  goods,  which  were  so  sold  and  delivered 
as  aforesaid,  and  that  he  accepted  the  said  bill  of  exchange,  and 
stated  the  said  accounts  on  the  faith  of  the  said  promise  of  the 
plaintiffs,  and  not  otherwise ;  and  further,  that  the  said  manure  so 
sold  and  delivered  to  the  defendant  as  aforesaid  was  not,  nor  was 
any  part  thereof,  at  the  time  of  the  said  sale  thereof  or  at  any  time, 
equal  in  quality  to  the  manure  of  the  same  description  mentioned 
in  the  said  statement,  but  on  the  contrary  thereof  the  same  was, 
and  every  part  thereof  was,  of  a  very  inferior  and  much  worse 
quality,  and  of  much  less  value ;  and  that  the  manure  so  sold  and 
delivered  to  the  defendant  as  aforesaid  was  of  the  value  of  761.  lOtf. 
only  and  no  more,  and  that  the  agreed  price  of  the  said  other  goods 
so  sold  and  dehvered  to  him  as  aforesaid  was  the  sum  of  82Z.  5«.  8d. 
and  no  more ;  which  said  two  sums  of  762.  lOs.  and  822.  Ss.  9d. 
make  together  the  same  sum  of  1082.  15s.  Sd.  and  no  more ;  and 
that  save  as  aforesaid  there  never  was  any  value  or  consideration 
whatever  for  the  making  or  accepting  of  the  said  bill  of  exchange, 
or  stating  the  said  accounts. 
Demurrer  and  joinder. 

H.  Hill,  in  support  of  the  demurrer  : 

The  plea  is  bad,  for  such  a  partial  failure  of  consideration  cannot 
be  ^pleaded  to  an  action  on  a  bill  of  exchange  or  promissory  note.      [  *7^^  ] 
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Wabwick     The  plea  does   not  even  allege  that  the  manure  complained  of 

NaVbn.       became  of  less  value  by  reason  of  a  breach  of  the  contract,  to  the 

extent  of  the  amount  which  the  plea  professes  to  answer. 

(Parke,  B.  :  The  subject-matter  of  the  plea  has  been  held  on  several 
occasions  to  afford  no  defence  to  bji  action  on  a  bill  of  exchange. 
Morgan  v.  Richardson  (i)  and  Trickey  v.  I  same  (2),  are  direct 
authorities  against  the  plea.) 

(He  was  then  stopped  by  the  Court.) 

Manisty,  contra : 

The  question  is,  whether  the  strict  rule  which  formerly  precluded 
a  defence  like  the  present  from  being  pleaded  to  a  bill  of  exchange 
is  not  relaxed.  [He  referred  to  Mondel  v.  Steel  (3).]  There  is  no 
reason  why  the  more  liberal  rule  adopted  in  actions  for  goods  sold 
and  delivered  should  not  be  applicable  to  actions  on  bills  of  exchange. 
If  the  plaintiff  had  sued  upon  the  consideration  for  the  bill,  this 
defence  would  have  been  clearly  good.  It  prevents  circuity  of 
action,  and  a  party  is  not  taken  by  surprise,  as  the  defence  is  on 
the  record. 

(Pollock,  G.  B.  :  The  payment  by  a  bill  of  exchange  is  to  be 
taken  as  the  payment  of  so  much  cash ;  the  defendant  ought  to 
satisfy  the  bill  and  proceed  upon  the  remedy  for  the  breach  of 
warranty. 

[  *76o  ]  Parke,   B.  :  *The  defendant  in  fact  disputes  the  authority  of 

those  cases  to  which  I  have  referred.  Can  any  authority  be  shown 
which  is  opposed  to  them  ?) 

In  Forman  v.  Wright  (4),  to  a  count  on  a  promissory  note  for 
822.  6s.  lOd.  the  defendant  pleaded,  as  to  21Z.  11«.  lid,  parcel,  that 
before  the  making  of  the  note  he  was  indebted  to  one  F.  in  the  sum 
of  101. 148.  lid.,  and  no  more ;  that  the  plaintiff  fraudulently,  deceit- 
fully, and  falsely  represented  to  the  defendant  that  there  was  due 
from  the  defendant  to  F.  the  sum  of  82/.  6$.  lOd.;  and  then 
demanded  of,  and  by  means  of  such  representation  as  aforesaid 
induced,  the  defendant  to  deliver  to  him  the  note  in  the  count 
mentioned.    At  the  trial,  it  was  found  by  the  jury  that  the  note  was 

(1)  10  B.  E.  624,  n.  (7  East,  482,  «. ;         (3)  58  B.  B.  890  (8  M.  &  W.  858). 
1  Camp.  40).  (4)  11  C.  B.  488. 

(2)  6  M.  &  W.  278. 
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obtained  by  a  false  representation  by  the  plaintiff  that  322.  6«.  lOd,     Wabwick 

was  dne,  but  that  such  representation  had  been   made  without       Nairn. 

fraud.    It  was  held,  that  the  plea  was  proved,  for  that  the  words 

**  fraudulently  and  deceitfully  "  might  be  rejected,  and  that  the  plea 

was  in  substance  a  plea  of  partial  failure  of  consideration.    Where 

the  consideration  for  a  bill  of  exchange  is  divisible,  the  defendant 

may  plead  to  one  part  of  the  consideration  the  failure  of  it. 

(Pares,  B.  :  That  is  not  so  here.) 

Still  that  is  to  be  considered  as  certain  and  ascertained  which  may 
be  rendered  certain. 

H.  Hill  was  not  called  on  to  reply. 

Per  Curiam  (l) : 

The  plaintiffs  are  entitled  to  judgment.  The  authorities  are 
decisive  that  this  plea  is  bad.  If  the  defendant  seeks  to  have  them 
over-ruled  he  must  take  the  case  to  the  court  of  error. 

Judgment  for  the  jdaintifs. 


PELL  V.  SHEARMAN  and  Others  (£).  i«55. 

Jan.  25. 
(10  Ex.  766—771.)  

The  defendants  covenanted  with  the  plaintiff,  that  if  he  would  surrender  ^  J 
to  his  lessor  a  certain  lease,  they  would,  within  two  years,  or  within  such 
period  as  should  be  agreed  in  a  new  lease,  which  the  lessor  had  agreed  to 
grant  to  them,  sink  upon  the  demised  premises  a  pit  to  the  depth  of  130 
yards  in  search  of  coal,  and  in  case  a  marketable  vein  of  coal  should  be 
reached,  pay  to  the  plaintiff  2,d00/.  The  plaintiff  having  sued  the  defen- 
dants for  a  breach  of  this  covenant,  gave  evidence  to  show  that  if  the 
defendants  had  sunk  the  pit,  marketable  coal  might  have  been  found: 
Held,  that  the  plaintiff  was  entitled  to  more  than  nominal  damages,  and 
that  the  true  measure  of  damage  was  the  amount  which  he  had  lost  by  being 
deprived  of  the  opportunity  of  finding  marketable  coal. 

Covenant.  The  declaration  stated,  that  before  the  estate  and 
effects  of  Couch  became  vested  in  the  plaintiff  as  such  assignee,  the 
defendants  covenanted  by  deed  with  Couch,  that  if  he  should,  with 
the  concurrence  of  J.  Nunn,  surrender  to  Sir  C.  Morgan  the  residue 
of  a  term  of  thirty-one  years,  granted  by  an  indenture  of  lease  of 
the  20th  of  February,  1846,  then  and  in  such  case  the  defendants, 
or  some  or  one  of  them,  would  within  two  years,  to  be  computed 

(1)  Pollock,  C.  B.,  Parke,  B.,  Btind  (1882)  8  Q,  B.  D.  357,  364 ; 
Aldbrson,  B.,  and  Mabtd^,  B.  Joyner  y.    We^  [1891]  2  Q.  B.  31, 

(2)  See  WigseJl  v.  School/or  Indigent      60  L.  J.  Q.  B.  510. 
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Pell  from  the  20th  of  September,  1847,  or  within  such  period  of  time  as 
tjHRABVAN.  should  be  agreed  in  a  new  lease,  which  the  said  deed  stated  that 
Sir  G.  Morgan  had  agreed  to  grant  to  the  defendants,  sink  in  and 
upon  the  farms,  lands,  hereditaments,  and  premises  which  should 
be  described  or  referred  to  in  the  said  new  lease,  a  pit  or  pits  to  the 
lower  veins  of  coal,  or  to  the  depth  of  one  hundred  and  thirty  yards 
from  the  level  of  the  Taff  Yale  Railway  at  the  Ddarandda  Tip,  in 
search  of  the  same ;  and  also  should  and  would,  in  case  by  the 
sinking  of  such  pit  or  pits  to  such  lower  veins  or  depths  as  afore- 
said, a  marketable  vein  of  coal,  capable  of  being  worked  under  the 
terms  and  conditions  of  the  aforesaid  new  lease,  should  be  reached, 
well  and  truly  pay  or  cause  to  be  paid  to  the  said  Couch  the  sums 
of  250/.,  and  2,000/.,  with  interest  for  the  latter  sum,  and  without 
any  deduction  or  abatement  whatsoever  out  of  the  same  sums  and 
interest  (that  is  to  say),  the  sum  of  250/.  immediately  after  such 
marketable  vein  should  have  been  so  reached  as  aforesaid,  and  the 
sum  of  2,000/.  at  the  expiration  of  twelve  calendar  months  after 
such  marketable  vein  of  coal  should  have  been  so  reached  as  afore- 
said, with  interest  for  the  same  sum  of  2,000/.  after  the  rate  of  4/. 
[  •767]  for  every  100/.,  computed  *from  the  day  on  which  such  marketable 
vein  should  have  been  so  reached  as  aforesaid.  Averments — That 
Couch  and  the  plaintiff  have  done  all  things  necessary  to  entitle 
them  to  have  such  pit  or  pits  sunk ;  and  all  things  necessary  in 
that  behalf  have  happened,  and  all  necessary  times  in  that  behalf 
have  elapsed,  and  such  new  lease  was  granted ;  and  that  the  period 
of  time  agreed  in  the  new  lease  for  sinking  such  pit  or  pits  was  four 
years,  to  be  computed  from  the  29th  of  September,  1847,  which 
period  expired  before  the  vesting  of  such  estate  and  effects,  as  afore- 
said. Breach — That  the  defendants  did  not  sink  in  or  upon  the 
said  farms,  lands,  hereditaments,  and  premises  described  or  referred 
to  in  the  said  new  lease  so  granted,  as  aforesaid,  a  pit  or  pits  to 
such  lower  veins  of  coal,  as  aforesaid,  or  to  the  depth  of  one  hundred 
and  thirty  yards  from  the  level  of  the  Taff  Vale  Railway  at  the 
Ddaranddu  Tip,  in  search  of  the  same ;  by  reason  whereof  the 
chance  of  finding  such  marketable  vein  of  coal  as  in  the  said  deed 
mentioned,  and  the  plaintiff 's  chance  of  being  entitled  to  the  said 
sums  of  250/.  and  2,000/.  on  the  finding  of  such  marketable  vein 
was  wholly  lost,  and  the  defendants  have  not  paid  those  sums  either 
to  Couch  or  the  plaintiff  (1). 

(1)  The  plea 8,  which  are  immaterial  to  the  present  question,  were  all  found 
_  against  the  defendant. 
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At  the  trial,  before  Maule,  J.,  at  the  last  Northampton  Summer        pell 
Assizes,  it  was  proved  that  the  defendants  had  entered  into  the    shearman. 
covenant  set  out  in  the  declaration,  and  had  failed  to  sink  a  pit  in 
pursuance  of  it.     The  plaintiff  called  as  a  witness  a  mineral  sur< 
veyor,  who  stated  that  he  was  acquainted  with  the  neighbouring 
collieries,  and  that,  in  his  opinion,  a  marketable  vein  of  coal  might 
have  been  found  by  sinking  a  pit  to  the  depth  of  one  hundred  and 
thirty  yards.     It  appeared  that  the  cost  of  sinking  such  a  pit  would 
be  about  2,600Z.    There  was  annexed  to  the  covenant  a  proviso, 
that  if  the  defendants,  in  pursuance  of  *the  covenant,  sunk  a  pit  to       [  •768  ] 
the  depth  of  one  hundred  and  thirty  yards,  and  did  not  there  reach 
a  marketable  vein  of  coal,  then  if  they  thought  fit  to  continue  the 
pit  to  a  lower  depth,  Couch  would  pay  them  one-fourth  of  the 
expense  of  such  further  sinking. 

Under  these  circumstances,  it  was  submitted  on  behalf  of  the 
defendants,  that  the  plaintiff  was  entitled  to  nominal  damages  only. 
The  learned  Judge  told  the  jury,  that  the  plaintiff  had  a  right  to 
have  a  pit  sunk  to  the  depth  of  one  hundred  and  thirty  yards  at  the 
cost  of  the  defendants,  and  that  if  they  had  done  so  they  would 
have  expended  2,600/.,  even  though  they  found  no  coal ;  and  that 
if  they  reached  a  marketable  vein  of  coal,  they  would  have  been 
liable  to  pay  to  the  plaintiff  2,600/. ;  and  therefore  as  they  had 
failed  to  perform  a  work  which  the  plaintiff  had  a  right  to  have 
done  at  their  cost,  and  which  might  have  produced  him  2,600/.,  the 
jury  ought  either  to  estimate  the  damages  with  reference  to  the 
cost  of  sinking  the  pit,  or  give  the  amount  which  might  have 
become  payable  under  the  covenant  in  the  contingency  therein 
mentioned.  The  jury  assessed  the  damages  at  2,600/.,  and  leave 
was  reserved  to  the  defendants  to  move  to  reduce  the  damages  to  a 
nominal  amount. 

Mellor,  in  the  following  Term,  obtained  a  rule  nisi  accordingly, 
and  also  for  a  new  trial,  on  the  ground  that  the  learned  Judge  had 
misdirected  the  jury,  and  that  he  ought  to  have  left  it  to  them 
to  estimate  the  value  of  the  contingency. 

Macaulay  and  Field  now  showed  cause : 

The  plaintiff  is  entitled  to  substantial  damages,  and  the  jury  were 
properly  directed  as  to  the  mode  of  assessing  them.  As  a  general 
principle,  the  contract  furnishes  the  measure  of  damages.  If  a 
person  undertakes  to  perform  a  certain  work,  he  is  bound  to  do  it 
or  pay  as  damages  what  it  would  cost. 
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Fell  (Parke,  B.  :  In  this  case,  there  is  difiScuIty  in  makinnr  the  cost  of 

Shearman.  Binking  the  pit  the  measure  of  damage,  because  the  plaintiff  cannot 
[  769  ]  go  apon  the  land  and  make  the  pit.  If  he  had  been  the  owner  of 
the  soil,  the  criterion  of  damage  would  have  been  the  expense  of 
putting  him  in  the  same  situation  as  if  the  defendants  had  per- 
formed their  contract ;  and  then  he  would  only  have  had  to  spend 
the  money  in  sinking  the  pit.) 

In  the  ordinary  case  of  non-delivery  of  goods,  the  party  to  whom 
they  ought  to  have  been  delivered  has  a  right  to  purchase  similar 
goods  and  recover  as  damages  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  of  the  breach  of  contract. 
Here,  the  only  mode  of  compensating  the  plaintiff  is  either  to  give 
him  the  amount  which  the  defendants  must  have  expended  if  they 
had  performed  their  contract,  or  the  sum  which  he  would  have 
obtained  if  marketable  coal  had  been  got. 

(PoLLOGE,  G.  B. :  It  certainly  is  not  a  case  for  nominal  damages.) 

If  the  jury  had  computed  the  damages  on  a  different  principle, 
they  would  have  acted  contrary  to  the  evidence,  which  showed  that 
marketable  coal  might  have  been  found  if  the  defendants  had 
performed  their  contract. 

The  Court  then  called  on 

Melior,  Hayes,  and  Bretcer  to  support  the  rule : 

The  learned  Judge  ought  to  have  left  it  to  the  jury  to  estimate 
the  defendants'  chance  of  getting  merchantable  coal.  Though  the 
pit  was  sunk  130  yards,  merchantable  coal  might  not  have  been 
found  at  that  depth,  and  if  it  was  not,  there  was  another  con- 
tingency which  would  reduce  the  amount  which  the  plaintiff  might 
ultimately  be  entitled  to,  viz.,  that  the  defendants  had  the  option  of 
sinking  the  pit  deeper,  and  charging  the  plaintiff  with  one-fourth  of 
the  expense.  Therefore,  in  the  one  event,  the  plaintiff  would  be 
entitled  to  nothing,  and  in  the  other  to  a  less  sum  than  2,500f. 
The  plaintiff  can  only  claim  compensation  for  the  damage  which  he 
[  *770  ]  has  actually  sustained,  and  that  is  merely  *nominal.  In  trespass 
for  cutting  into  the  plaintiff's  close  and  carrying  away  the  soil,  the 
measure  of  damage  is  the  value  to  the  plaintiff  of  the  land  removed, 
and  not  the  expense  of  restoring  it  to  its  original  condition  :  Jone* 
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V.  Oooday  (1).    Here  the  sinking  of  the  pit  might  have  been  of  no        Pell 
value  whatever  to  the  plaintiff.  Sheabmaw 

(Parkb,  B.  :  There  was  evidence  that  merchantable  coal  might 
have  been  got;  and  if  the  jury  believed  that,  the  measure  of 
damages  is  what  the  plaintiff  has  lost  by  the  defendants'  not 
getting  it.) 

Pollock,  C.  B.  : 

I  am  of  opinion  that  the  rule  ought  to  be  discharged.  There 
was  evidence  on  the  part  of  the  plaintiff,  that  if  the  pit  had  been 
sunk  marketable  coal  would  have  been  found,  and  no  witness  was 
called  by  the  defendants  to  contradict  the  plaintiff's  evidence; 
therefore  we  ought  not  to  grant  a  new  trial.  I  am,  however,  by  no 
means  prepared  to  say  that  the  direction  of  the  learned  Judge  was 
wrong.  The  plaintiff  is  certainly  entitled  to  recover  more  than 
nominal  damages ;  and  whether  they  are  estimated  with  reference 
to  the  cost  of  sinking  the  pit  or  the  amount  which  the  plaintiff 
would  have  been  entitled  to  if  marketable  coal  had  been  found,  it 
seems  to  me  that  the  sum  which  the  jury  have  given  is  correct. 

Pabkb,  B.  : 

I  am  also  of  opinion  that  the  rule  ought  to  be  discharged.  If  the 
defendants  had  sunk  a  pit  to  the  depth  of  180  yards,  in  all  proba- 
bility marketable  coal  would  have  been  found,  in  which  case  the 
plaintiff  would  have  been  entitled  to  2,250/. ;  and  therefore,  in  my 
opinion,  the  amount  of  damages  is  correct.  I  am  inclined  to  think 
that  the  expense  of  sinking  the  pit  is  a  wrong  criterion  of  damage, 
because  the  plaintiff  could  not  go  upon  the  land  to  make  it.  But, 
at  all  events,  this  is  a  case  for  more  than  nominal  damages ;  and 
as  the  defendants  have  *been  instrumental  in  preventing  the  dis-  [  *77i  ] 
covery  of  marketable  coal,  they  ought  to  pay  the  plaintiff  such  an 
amount  as  he  has  lost  by  their  neglect  to  perform  their  covenant. 

ALDBBSONy  B. : 

I  am  of  the  same  opinion.  The  plaintiff  has  lost  the  advantage 
of  having  a  pit  sunk  to  the  depth  of  180  yards  at  the  cost  of  the 
defendants;  and  he  has  also  lost  a  chance,  amounting  to  a  cer- 
tainty, of  finding  marketable  coal ;  he  is  therefore  entitled  to  recover 
either  the  amount  which  the  defendants  would  have  expended  in 
sinking  the  pit,  or  the  amount  which  would  have  become  payable  if 
(1)  68  E.  E.  649  (8  M.  &  W.  146). 
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Pell        marketable  coal  had  been  found.     That  was  a  question  for  the  jury, 
Shearman,    tk^d  I  think  that  the  finding  is  quite  right. 

Martin,  B.  : 

It  seems  to  me  that  the  summing  up  of  the  learned  Jadge  was 

correct.     The  plaintiff  ought  to  recover  what  he  has  lost  by  the 

defendants'  breach  of  contract. 

Rtde  discharged. 


1B55.       COBNWELL     V.     The     METEOPOLITAN      COMMIS- 
•^— '•  SIONEES  OF  SEWEES. 

^  ^^^  ^  (10  Ex.  771—775 ;  S.  C.  3  C.  L.  E.  417.) 

Commissioners  of  Sewers  used  for  the  purpose  of  their  sewerage  an 
ancient  tidal  ditch  which  ran  along  the  side  of  a  public  highway :  Held,  that 
the  Commissioners  were  under  no  obligation  to  fence  the  sewer,  so  as  to 
protect  persons  frequenting  the  highway. 

The  declaration  stated,  that,  before  and  at  the  time  of  the  com- 
mitting of  the  grievance,  &c.,  the  defendants  were  the  possessors  of 
and  had  the  control  and  management  of  a  certain  sewer,  situate  in 
a  public  highway,  called  Hourglass  Lane,  in  the  parish  of  St.  Marr, 
Newington,  in  the  county  of  Surrey ;  and  that,  whilst  they  were  so 
possessed,  and  had  the  control  and  management  of  the  said  sewer, 
[  •772  ]  they  wrongfully  *and  unlawfully  permitted  and  suffered  the  said 
sewer  to  be  left  and  remain  open  and  unprotected,  contrary  to  their 
duty  in  that  behalf,  and  omitted  properly  and  securely  to  fence  the 
same,  and  to  continue  the  same  properly  and  securely  fenced ;  and 
the  said  sewer  being  then  so  open  and  unprotected,  the  plaintiff, 
whilst  lawfully  driving  a  carriage  along  the  public  highway,  was, 
together  with  the  horse  drawing  the  said  carriage,  precipitated  into 
the  said  sewer,  whereby  the  plaintiff  was  grievously  hurt,  &c. 

Pleas :  First,  Not  guilty  (by  statute  11  &  12  Vict.  c.  112,  ss.  127, 
128)  ;  Secondly,  that  the  defendants  were  not  possessed  of,  nor  had 
the  control  or  management  of  the  said  sewer,  as  alleged.  Upon 
which  issues  were  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  last  Surrey  Assizes,  it 
appeared,  that  on  the  8rd  of  April,  1854,  about  midnight,  the 
plaintiff  was  driving  a  cab  along  a  public  highway  called  Hen-and- 
Chicken  Lane,  Walworth,  which  leads  at  right  angles  to  another 
highway  called  Hourglass  Lane,  when  the  horse  took  fright,  and 
instead  of  turning  to  the  left,  as  the  plaintiff  tried  to  make  him, 
went  straight  across  Hourglass  Lane  into  an  open  ditch  or  sewer, 
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which  ran  along  the  side  of  it,  and  the  plaintiff  was  thrown  over  the 
horse  into  the  sewer,  and  seriously  injured.  The  ditch  had  existed 
from  time  immemorial,  and  was  a  tidal  stream.  The  defendants 
used  it  as  a  sewer,  and  from  time  to  time  cleansed  it,  but  they  had 
never  put  up  any  fence.  There  had  formerly  been  a  wooden  fence, 
which  was  suffered  to  decay  ;  but  it  did  not  appear  by  whom  it  was 
erected. 

Under  these  circumstances,  it  was  objected  on  behalf  of  the 
defendants,  that  they  were  under  no  obligation  to  fence  the  sewer ; 
and,  consequently,  not  responsible  for  the  accident  (l).  The  learned 
Judge  was  of  that  opinion,  but  *left  it  to  the  jury  to  say  whether 
the  injury  to  the  plaintiff  was  caused  by  his  driving  an  unmanage- 
able horse,  or  by  the  unprotected  state  of  the  sewer.  The  jury 
found  a  verdict  for  the  plaintiff,  with  40/.  damages ;  and  leave  was 
reserved  to  the  defendants  to  move  to  enter  a  nonsuit. 


COBKWBLL 
r. 
Metro- 
politan 
Commis- 
sion ESS  ov 
Sewebs. 


[  •773  ] 


Montagu  Chambers,  in  the  following  Term,  obtained  a  rule  nisi 
accordingly ;  against  which 

Hawkins  showed  cause  (Jan.  20) : 

It  was  the  duty  of  the  defendants  to  fence  the  sewer  in  question. 
The  11  &  12  Yict.  c.  112,  s.  7,  vests  in  the  Commissioners  of  Sewers 
all  sewers  within  the  limits  of  their  commission.  The  87th  section 
enacts,  '*  that  all  such  sewers,  drains,  watercourses,  &c.,  shall  be 
subject  to  the  survey,  order,  and  control  of  the  Commissioners." 
The  88th  section  empowers  the  Commissioners  from  time  to  time 
to  repair  the  sewers  vested  in  them.  The  effect  of  these  enactments 
is  to  give  the  Commissioners  the  entire  possession,  control,  and 
management  of  this  sewer. 


(Pollock,  C.  B.  :  Assuming  that  the  Commissioners  were  the 
owners  of  the  sewer,  they  were  under  no  obligation  to  protect  the 
highway.  The  owner  of  land  adjoining  a  highway  is  not  bound  to 
fence  a  pit  on  his  land.  In  this  country  there  are  some  hundreds 
of  miles  of  highways,  on  the  sides  of  which  there  are  ditches ;  but 
nobody  ever  supposed  that  the  owners  were  under  any  obligation  to 
fence  them.) 


(1)  It  was  also  objected,  that  the 
defendants,  not  being  a  corporation, 
were  not  liable  to  be  sued  as  the 
Metropolitan  Commissioners  of  Sewers, 


but  ought  to  have  been  sued  in  the 
name  of  their  chief  clerk  or  secretary, 
under  the  11  &  12  Vict.  c.  112,  g.  125 
12  &  13  Vict.  c.  93,  s.  15. 
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There  is  no  distinction  in  principle  between  this  case  and  that  of  a 
person  who  leaves  unprotected  an  area  adjoining  a  public  highway. 
In  Conpland  v.  Ilardingham  (1),  Lord  Ellbnborouoh  ruled,  that  it 
was  the  duty  of  the  occupier  of  a  h  )U3e  having  an  area  fronting  a 
public  street,  so  to  fence  it  as  to  make  it  safe  to  passengers ;  and 
that  it  was  no  defence  to  an  action  for  injury  caused  by  his  neglect 
to  do  so,  that,  when  he  took  possession  of  the  house,  *and  as  far 
back  as  could  be  remembered,  the  area  was  in  the  same  open  state. 
In  Barnes  v.  Ward  (2),  the  owner  of  land  abutting  on  a  public  foot- 
way, in  the  course  of  building  a  house  on  such  land,  excavated  an 
area,  which  he  left  unfenced,  whereby  a  person  in  passing  along  the 
way  fell  into  the  area  and  was  killed ;  and  it  was  held,  that  the 
owner  of  the  land  was  liable. 

(Martin,  B.  :  That  decision  proceeded  on  the  ground  that  the 
defendant  had  made  an  excavation  adjoining  an  immemorial  public 
way,  which  rendered  the  way  unsafe  to  those  who  used  it  witli 
ordinary  care,  and  so  was  guilty  of  a  public  nuisance. 

Pollock,  G.  B.  :  This  sewer  was  not  dug  by  the  Cominissioners ;  it 
was  an  ancient  dyke  of  which  they  availed  themselves. 

Pabkb,  B.  :  It  is  the  case  of  a  road  dedicated  to  the  public,  with 
a  sewer  beside  it.) 

There  is  no  provision  in  the  Highway  Act,  6  »fe  6  Will.  IV,  c.  50,  to 
compel  the  surveyor  of  highways  to  fence  this  road. 

(Martin,  B.,  referred  to  Rex  v.  Whitney  (a).) 

That  is  the  only  case  in  which  it  was  ever  suggested  that  the  parish 
are  bound  to  fence  highways ;  and  it  shows  that  here  the  parish 
are  not  liable.  This  highway,  being  dangerous,  not  from  any  defect 
in  itself,  but  by  reason  of  the  adjoining  sewer,  the  obligation  to 
protect  the  public  is  by  law  cast  on  the  persons  under  whose  control 
and  management  the  sewer  is. 

(Alderson,  B.  :  How  have  they  made  the  road  dangerous  ? 
Suppose  there  is  an  enclosed  yard,  with  several  dangerous  holes  in 
it,  and  the  owner  allows  the  public  to  go  through  the  yard,  does 
that  cast  on  him  any  obligation  to  fill  up  the  holes  ?  Under  snch 
circumstances,  caveat  viat(yi\ 

(1)  14  R.  E.  764  (3  Camp.  397).  (3)  42  R  E.  329  (7  Car.  &  P.  208). 

(2)  82  R.  E.  375  (9  C.  B.  392). 
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Parke,  B.  :  This  is  not  the  case  of  a  new  sewer,  and  therefore  we 
may  dispense  with  the  consideration  of  what  the  Commissioners 
are  bound  to  do  when  they  make  a  sewer.  This  is  an  ancient  sewer, 
which  has  existed  with  the  highway  time  out  of  mind,  and  therefore 
the  public  have  only  a  right  to  the  highway  subject  *to  the  sewer. 

Martin,  B.  :  In  the  case  of  Coupland  v.  Hardingham  {\\  in  all 
probability  the  road  had  been  used  long  before  the  house  was 
buUt.) 

Montagu  Chambers  and  BoviU  appeared  to  support  the  rule,  but 
were  not  called  upon  to  argue. 

They  referred  to  Ricketts  v.  The  East  and  West  India  Docks,  cfr., 
Railway  Company  (2). 

Per  CuRUM  (3) : 
The  rule  must  be  absolute  to  enter  a  nonsuit. 

Rule  accordingly. 


Corn  WELL 

r. 

Metbo- 

POLITAN 

COMMI6- 

8I0NEB8  OF 

Sewers. 
[  •775  ] 


DOBIE  V.  LAEKAN. 

(10  Ex.  776—780.) 

To  an  action  on  a  bill  of  exchange  for  50/.,  drawn  by  M.  upon  and 
accepted  by  the  defendant,  and  by  M.  indorsed  to  the  plaintiff,  the  defen- 
dant pleaded — first,  that  the  bill  was  drawn  by  M.  and  accepted  by  the 
defendant,  and  indorsed  by  M.  to  the  plaintiff,  and  the  plaintiff  first  held 
the  same  for  the  special  purpose  of  getting  the  same  discounted,  and  to 
hand  the  proceeds  thereof  to  the  defendant ;  that  the  plaintiff,  acting  in 
fraudulent  collusion  with  M.,  got  the  bill  discounted,  and,  contrary  to  and 
in  violation  of  the  special  purpose  for  which  the  bill  was  drawn,  accepted, 
and  indorsed,  and  for  which  the  plaintiff  fii-st  held  the  same,  handed  to  the 
defendant  17/.  and  no  more,  being  pait  of  the  proceeds  thereof ;  and  that 
there  never  was  any  other  consideration  for  the  acceptance  by  him  of  the 
bill,  or  for  the  plaintiff  being  the  holder  thereof :  Secondly,  as  to  17/.,  a 
tender  of  that  amoiuit :  Held,  on  motion  for  judgment  Y^on  obstante  veredicto, 
that  the  first  plea,  though  informal,  was  good  in  substance,  since  it  con- 
fessed A  primd  facie  title  in  the  plaintiff  by  indorsement,  and  avoided  it  by 
showing  that  he  was  the  holder  of  the  bill  for  a  special  purpose  only,  and 
without  consideration. 

Also,  that  the  second  plea  was  bad,  for  the  acceptor  of  a  bill  of  exchange 
cannot  plead  a  tender  after  the  day  of  payment. 

A  plea  of  tender  ought  not  to  be  joined  with  a  plea  containing  a  denial  of 
the  right  of  action  for  the  same  sura. 

Declabation  on  a  bill  of  exchange,  drawn  by  A.  Mouat  upon  and 
accepted  by  the  defendant,  for  payment  to  the  order  of  A.  Mouat 


1855. 
Feb.  22. 

[776] 


(1)  14  E.  B.  764  (3  Camp.  397). 

(2)  92  B.  B.  663  (12  C.  B.  160). 


(3)  Pollock,   C.  B.,   Pabke,   B., 
Aldshson,  B.,  Mabtin,  B. 


880  1855.    EX,     10  EX.  776—777.  [h-k. 

DoBiB       of  502.,  four  months  after  date,  and  by  A.  Mouat  indorsed  to  the 
Larkan.      plaintiff. 

Pleas:  First.  That  the  bill  of  exchange  mentioned  in  the 
declaration  was  drawn  by  A.  Mouat  and  accepted  by  the  defendant, 
and  indorsed  by  A.  Mouat  to  the  plaintiff,  and  the  plaintiff  first 
held  the  same,  for  the  special  purpose  of  getting  the  same  discounted 
at  a  reasonable  discount  price  in  that  behalf,  and  to  hand  the  pro- 
ceeds thereof  to  the  defendant  for  his  own  sole  use  and  benefit ; 
but  the  defendant  says,  that  the  plaintiff  acting  in  fraudulent  col- 
lusion with  A.  Mouat,  got  the  said  bill  of  exchange  discounted, 
and,  contrary  to  and  in  violation  of  the  said  special  purpose  for 
which  the  said  bill  of  exchange  was  drawn,  accepted,  and  indorsed, 
and  for  which  the  plaintiff  first  held  the  same,  handed  to  the  defen- 
dant the  sum  of  17/.  and  no  more,  being  part  of  the  proceeds  thereof. 
And  the  defendant  further  says,  that  there  never  was  any  other  or 

[  *777  ]      ^further  consideration  for  the  acceptance  by  him  of  the  said  bill  of 
exchange,  or  for  the  plaintiff's  being  the  holder  thereof. 

Second.  And  for  a  second  plea  to  the  declaration,  as  to  the  said 
sum  of  17{.,  parcel  &c.,  the  defendant  says,  that,  before  the  com- 
mencement of  this  action,  he  tendered  and  offered  to  the  plaintiff 
the  sum  of  17/.,  parcel  &c.,  and  is  still  ready  and  willing  to  pay  to 
him  the  same.    Upon  which  pleas  issues  were  joined. 

The  cause  was  tried  before  Erie,  J.,  at  the  last  Essex  Assizes ; 
when  a  verdict  was  found  for  the  defendant  on  both  pleas. 

WUlea,  in  the  following  Michaelmas  Term,  obtained  a  rule 
nisi  for  judgment  for  the  plaintiff  non  obstante  veredicto;  against 
which 

Lush  showed  cause  (January  20) : 

It  appears  on  the  whole  record  that  the  plaintiff  never  was 
entitled  to  more  than  17/.,  and  that  amount  was  tendered  to  him. 

(Parke,  B.  :  The  second  plea  is  clearly  bad.  The  meaning  of  a 
plea  of  tender  is,  that  the  party  has  performed  his  contract,  so  £ar 
as  he  was  able.  The  contract  of  the  acceptor  of  a  bill  is  to  pay  it 
on  the  precise  day  when  it  becomes  due,  and  he  cannot  plead  a 
tender  of  the  money  afterwards.  The  only  question  is,  whether 
the  first  plea  contains  an  answer  to  the  prima  facie  title  of  the 
plaintiff  by  indorsement.) 

The  plea  shows,  that  the  plaintiff  was  not  the  indorsee  of  the  bill  so 
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as  to  pass  the  property  in  it  to  him,  but  that  the  bill  was  indorsed       dobib 
in  blank  and  handed  over  to  him  for  a  special  purpose  only ;  he  was      labkan. 
in  fact  a  mere  agent  for  the  purpose  of  getting  it  discounted.     It  is 
consistent  with  every  allegation  in  the  plea,  that  the  plaintiff  had 
no  title  whatever  to  sue  on  the  bill. 

Willes,  in  support  of  the  rule :  [  778  ] 

Poole  V.  Tumbridge  (l),  and  Hume  v.  Peploe  (2),  are  express 
authorities  that  the  acceptor  of  a  bill  of  exchange  cannot  plead  a 
tender  of  the  amount  after  the  bill  became  due.     [He  then  argued 

that  the  first  plea  was  bad.] 

Cur.  adv.  vult.  [  779  ] 

Parke,  B.  : 

In  this  case,  a  motion  was  made  by  3//-.  Willcs  for  judgment  fwn 
obstante  veredicto  on  two  pleas  found  for  the  defendant.  (His 
Lordship  stated  the  pleadings,  and  proceeded.)  These  pleadings 
are  very  inartificial.  The  second  plea  to  part  of  the  declaration,  of 
the  tender  of  152.,  is  clearly  bad  in  itself,  because  a  tender  after  the 
day  when  the  bill  became  due  by  the  acceptor  of  a  bill  of  exchange 
is  undoubtedly  bad.  The  plea  of  tender  is  in  truth  a  plea  of  per- 
formance of  the  contract,  as  far  as  the  party  contracting  can  perform 
it,  and  where  money  is  to  be  paid,  the  debtor  cannot  pay  it  unless 
the  creditor  will  receive  it ;  a  tender,  therefore,  at  the  time  it  is  due 
is  sufficient,  because  it  is  a  payment  as  far  as  a  debtor  can  pay,  but 
a  tender  afterwards  is  too  late.  Tlie  case  of  Poole  v.  Tumbridye  (1) 
is  a  decisive  authority  upon  this  point.  The  plea  of  tender  also 
could  not  be  joined  with  a  denial  of  the  right  of  action  for  the  same 
sum  in  another  plea,  and  might  have  been  objected  to  with  success. 

But  the  defendant  relies  entirely  on  the  first  plea,  which  is  indeed' 
very  informally  drawn ;  but  the  question  arising  after  verdict  is 
whether  it  is  now  bad,  and  contains  a  sufficient  confession  of  the 
right  of  action  in  the  declaration,  and  an  insufficient  avoidance  of 
it;  after  verdict  every  reasonable  intendment  is  to  be  made  iti 
favour  of  the  plea.  The  plea  certainly  does  contain  a  sufficient 
confession  of  the  indorsement  to  the  plaintiff,  in  point  of  fact, 
which  gives  a  piimd  facie  title,  and  that  is  all  that,  under  the 
system  of  pleading  introduced  by  the  new  rules,  is  required :  Cotvper 
V.  Oarbett{d). 

The  only  question  is,  whether  the  plea  contains  an  avoidance  of       [  780 1 

(1)  46  E.  E.  679  (2  M.  &  W.  223).  (3)  13  M.  &  W.  40. 

(2)  9  B.  E.  399  (8  East,  168). 
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DoBiE  that  pi'imd  facie  title?  It  contains  a  good  deal  of  sarplasage,  and 
Laulin.  leads  to  the  impression  that  the  pleader  supposed  ii;  to  be  an  answer 
to  all  but  17/.  only,  and  relied  on  the  tender  as  an  answer  to  that 
But  on  considering  it  accurately,  it  does  appear  to  us  that  it 
contains  an  answer  to  the  pi-imd  facie  title  by  indorsement.  In 
substance  the  plea  says,  the  bill  was  indorsed  to  you,  either  by 
special  indorsement,  or  an  indorsement  in  blank,  coupled  with  a 
delivery,  so  as  to  make  you  the  legal  holder  of  the  bill  primd  facie ; 
but  it  was  indorsed  to  you,  and  also  drawn  by  Mouat,  and  accepted 
by  me,  and  first  heldby  you,  for  the  special  purpose  of  getting  the 
same  discounted,  and  handing  over  the  proceeds  for  my  sole  use, 
and  there  never  was  any  other  or  further  consideration  for  my 
being  the  acceptor,  or  you  being  the  holder.  The  plaintiff's  title 
therefore  was  as  a  mere  holder  for  a  special  purpose ;  and  he  oould 
not  sue  himself,  for  his  own  benefit,  so  long  as  he  held  the  bill  for 
that  purpose,  and  unless  he  had  acquired  a  new  title  for  value ;  and 
the  plea  avers  that  he  never  did. 

But  then  it  is  said,  that  Mouat  may  have  given  value  for  it 
afterwards  to  the  defendant,  and  the  plaintiff,  though  holder  with- 
out value,  might  sue  for  the  benefit  of  Mouat ;  but  if  so,  there  most 
have  been  some  other  subsequent  consideration  for  the  defendant's 
acceptance  in  favour  of  Mouat ;  and  the  plea  negatives  that. 

It  may  also  be  said,  that  the  plaintiff  may,  in  order  to  get  the 
bill  discounted,  have  pledged  his  own  name  as  indorsee,  which  may 
have  been  within  the  scope  of  his  authority ;  but  then  he  could  not 
sue  unless  he  had  taken  up  the  bill  by  paying  the  amount  to  the 
holder.  But  if  so,  there  would  have  been  further  consideration  for 
his  being  the  holder ;  and  the  plaintiff  negatives  it.  The  plea, 
though  informal,  is  good  on  this  motion. 

Ride  discharged. 


1866.  WATSON  V.  HUMPHEEY  and  LEE. 

^!^'  (10  Ex.  781—792 ;  S.  C.  3  C.  L.  E.  1048 ;  24  L.  J,  Ex.  190.) 

[Decision  on  repealed  Insolvent  Debtors  Act  and  Bankruptcy  Act.] 


VOL.  cn.]  1855,    EX.     10  EX.  793.  888 

HEAEN    V.    The    LONDON    and    SOUTH    WESTERN        1855. 
RAILWAY    COMPANY  (I).  ^"— 

(10  Ex.   793—802;    S.   C.   3   C.   L.   R.   597;    24  L.  J.   Ex.   180;    1   Jur.  t  ^^^  ] 

N.  S.  286.) 

A  declaration  stated,  that  the  defendants  were  proprietors  of  a  railway 
from  W.  to  S.,  and  were  common  carriers  of  passengers  and  their  luggage 
on  the  said  railway,  between  the  places  aforesaid,  for  reward  to  them  in  that 
behalf:  that  the  plaintiif  became  a  passenger,  to  be  by  the  defendants 
safely  and  securely  carried,  together  with  his  luggage,  on  a  journey  from 
W.  to  S.,  f«>r  reward  then  puid  by  the  plaintiff  to  tlie  defendants ;  and  the 
defendants  received  the  plaintiff  as  such  passenger,  together  with  his 
luggage,  to  wit,  a  portmanteau,  containing  (amongst  other  things)  copies  of 
abstracts  of  title,  conveyances,  and  leases,  to  be  safely  and  securely  carried 
and  conveyed  by  the  defendants  as  such  carriers  from  W.  to  S. ;  and  there, 
on  the  arrival  of  the  plaintiff  at  S.,  to  be  delivered  to  the  plaintiff.  Breach : 
That  although  the  defendants,  as  such  carriers,  received  the  luggage  of  the 
plaintiff,  and  conveyed  him  to  S.,  yet  the  defendants  did  not  use  due  and 
proper  care  in  and  about  the  carriage  of  the  plaintiff's  luggage,  but  wholly 
neglected  so  to  do  ;  and  so  negligently  conducted  themselves,  that,  through 
the  carelessness,  negligence,  and  default  of  the  defendants,  the  luggage  of 
the  plaintiff  was  not  safely  and  securely  carried,  conveyed,  and  delivered  by 
the  defendants  to  the  plaintiff  at  S. ;  but,  on  the  contrary  thereof,  through 
the  carelessness,  negligence,  and  default  of  the  defendants,  a  part  of  the 
luggage,  to  wit,  the  portmanteau  and  the  goods  contained  therein,  were  for 
a  long  space  of  time  lost  to  the  plaintiff,  and  the  plaintiff  was  deprived  of 
the  use,  enjoyment,  and  possession  of  the  same  during  the  time  aforesaid. 
Plea :  As  to  so  much  of  the  declaration  as  relates  to  the  said  copies  of 
abstracts  of  title,  conveyances,  and  leases,  that  the  same  were  title  deeds 
and  wiitings  contained  in  one  package,  and  exceeding  in  value  the  sum  of 
10/.,  which  package  was  delivered  by  the  plaintiff  to  the  defendants,  as 
common  carriers  by  land,  at  their  office :  that  a  notice  was  affixed  in  the 
office,  that  the  defendants  required  an  increased  rate  of  charge  to  be  paid 
for  the  conveyance  of  title  deeds  and  writings ;  and  that,  at  the  time  of  the 
delivery  of  the  package,  the  value  and  nature  thereof  were  not  declared  by 
the  plaintiff,  nor  the  increased  charge  paid.  New  assignment :  That  the 
plaintiff  sues  not  for  any  loss  of  or  injury  to  the  said  copies  of  abstracts  of 
title,  conveyances,  and  leases,  within  the  meaning  of  the  Carriers  Act, 
1830  (11  Geo.  IV.  &  1  Will.  IV.  c.  68),  but  for  that  the  defendants  did  not 
use  due  and  proper  care  in  and  about  the  carriage  and  conveyance  of  the 
same  from  W.  to  S.,  and  so  negligently  conducted  themselves  that  they 
were  not  delivered  to  the  plaintiff  at  S.,  but,  on  the  contrary  thereof,  the 
said  copies  of  abstracts  of  title,  conveyances,  and  leases,  were  for  a  long 
time,  to  wit,  from  the  3rd  of  June  to  the  22ud  of  September,  delayed,  kept| 
and  detained  by  the  defendants  ;  and  the  plaintiff  was  deprived  of  the  use, 
enjoyment,  and  possession  of  the  same,  although  they  were  not  lost  or 
injured  within  the  meaning  of  the  said  statute.  On  demurrer  to  the  new 
assignment:  Held,  that  the  loss  or  injury  to  goods  against  which  a  carrier 
is  protected  by  the  Carriers  Act,  1830,  is  a  loss  by  the  carrier  of  the  articles 
committed  to  him,  or  injury  to  them  whilst  in  his  care,  and  not  a  loss 
sustained  by  the  owner  in  consequence  of  the  non -delivery  of  the  article  in 

(1)  Expkined,  Milltn  v.  Branch  (1882)  10  Q.  B,  Div.  142,  62  L.  J.  Q.  B. 
127  ;  47  L.  T.  685.— J.  G.  P. 

».R, — VOL.  cn,  63 
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I^XABN  due  time  or  altogether,  or  the  loss  of  the  use  of  the  article  by  him  ;  and 

V*  that,  as  the  plea  did  not  allege  a  loss  within  the  statute,  it  was  bad,  and 

AND  South  ^^®  plaintiff  was  entitled  to  judgment. 

Western  Quaert,  whether  the  new  assignment  was  good. 

Railway  Co.  Declaration,  That  the  defendants,  before  and  at  the  tinae  of  the 
delivery  of  the  goods  and  chattels  to  them  and  the  committing  of 
the  grievances  hereinafter  mentioned,  were  the  owners  and  pro- 
prietors of  a  railway  from  a  certain  place,  or  railway  station,  called 
the  Waterloo  Station,  in  the  county  of  Sarrey,  to  (amongst  other 
places)  a  railway  station  or  terminus  of  the  defendants  at  South- 
I  *794  ]  ampton,  in  *the  county  of  Southampton  ;  and  the  defendants  were, 
during  all  the  time  aforesaid,  common  carriers  of  passengers  and 
their  luggage  in,  upon,  and  along  the  said  railway,  and  between  the 
places  aforesaid,  by  certain  carriages  of  the  defendants,  for  hire 
and  reward  to  defendants  in  that  behalf  ;  and  whilst  the  defendants 
were  such  owners  and  proprietors  of  the  said  railway  and  sach 
common  carriers  as  aforesaid,  heretofore  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  Srd  of  June,  1854,  the  plaintiff,  at 
the  request  of  the  defendants,  became  and  was  a  passenger  in 
one  of  the  defendants'  said  carriages  on  the  said  railway,  to 
be  by  the  defendants  safely  and  securely  carried  and  conveyed 
thereby,  together  with  his  luggage,  oti  a  certain  journey,  to  wit, 
from  the  Waterloo  station  aforesaid  to  the  station  or  terminus  at 
Southampton  aforesaid,  for  certain  reward  then  paid  by  the  plaintiff 
to  the  defendants  in  that  behalf ;  and  the  defendants  then  received 
the  plaintiff  as  such  passenger,  together  with  his  luggage,  to  wit, 
a  certain  portmanteau  of  the  plaintiff's  containing  divers  goods, 
to  wit,  &c.,  (enumerating  certain  articles  of  wearing  apparel),  and 
certain  papers,  to  wit,  twenty  copies  of  abstracts  of  title  to  various 
and  certain  estates  and  premises,  twenty  copies  of  conveyances  and 
leases  to  various  properties,  estates,  and  premises,  &c.,  the  goods 
and  chattels  of  the  plaintiff,  of  great  value,  &c.,  to  be  safely  and 
securely  carried  and  conveyed  by  the  defendants,  as  such  carriers 
as  aforesaid,  from  the  Waterloo  station  aforesaid  to  the  said  station 
or  terminus  at  Southampton,  and  there,  and  on  the  arrival  of  the 
plaintiff  so  conveyed  as  aforesaid  at  the  place  last  aforesaid,  to  wit, 
at  the  said  station  or  terminus  of  Southampton,  to  be  delivered  to 
the  plaintiff.  And  thereupon  it  became  and  was  the  duty  of  the 
defendants  to  use  due  and  proper  care  that  the  plaintiff  and  his 
said  luggage  should  be  safely  and  securely  carried  and  conveyed  by 
and  upon  the  said  railway  as  aforesaid,  from  the  Waterloo  station 
I  *795  ]       aforesaid  to  the  station  or  terminus  at  Southampton  ^aforesaid. 
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and  that  the  plaintiff's  luggage  should  be  delivered  to  the  plaintiff  Hkarn 
as  aforesaid.  Breach  :  That  although  the  defendants,  as  such  London 
carriers  as  aforesaid,  then  had  and  received  the  said  luggage  of  the  ^^?^tbkn^ 
plaintiff  for  the  purpose  aforesaid,  and  although  the  defendants  Railway  Co. 
conveyed  the  plaintiff  to,  and  the  plaintiff  arrived  at,  the  station  or 
terminus  at  Southampton  aforesaid,  to  wit,  on  the  3rd  of  June 
aforesaid ;  yet  the  defendants,  not  regarding  their  duty  in  that 
behalf,  did  not  use  due  and  proper  care  in  and  about  the  carriage 
and  conveyance  of  the  plaintiff's  said  luggage  by  and  upon  the 
said  railway  from  the  Waterloo  station  aforesaid  to  the  station  or 
terminus  at  Southampton  aforesaid,  but  wholly  neglected  so  to  do, 
and  then  so  negligently  conducted  themselves  with  respect  to  the 
said  luggage  of  the  plaintiff  upon  the  said  occasion,  that  by  and 
through  the  carelessness,  negligence,  and  default  of  the  defendants 
in  the  premises  the  said  luggage  of  the  plaintiff  was  not  safely  and 
securely  carried,  conveyed  to,  and  delivered  by  the  defendants  to 
the  plaintiff  at  Southampton  aforesaid,  at  the  station  or  terminus 
at  Southampton  aforesaid,  according  to  the  duty  of  the  defendants 
in  that  behalf,  but  on  the  contrary,  by  and  through  the  carelessness, 
negligence,  and  default  of  the  defendants,  a  part  of  the  said  luggage, 
to  wit,  the  said  portmanteau,  and  the  goods  contained  therein,  were 
for  a  long  space  of  time,  to  wit,  from  the  8rd  of  June  aforesaid  to 
the  22nd  of  September  then  next  ensuing,  wholly  lost  to  the 
plaintiff,  and  the  plaintiff  was  deprived  of  the  use,  enjoyment,  and 
possession  of  the  same  for  and  during  the  time  aforesaid.  (The 
declaration  then  alleged,  that,  by  reason  of  the  delay  in  the  delivery 
of  the  portmanteau,  &c.,  the  plaintiff  incurred  expense  in  replacing 
the  papers,  &c.,  and  suffered  inconvenience  and  loss  in  carrying  on 
his  business.) 

Plea :  As  to  so  much  of  the  said  count  as  relates  to  the  said 
copies  of  abstracts  of  title,  copies  of  conveyances  and  leases, 
the  defendants  say  that  the  same  were  title  *deeds  and  writings  [  *7i)6  ] 
contained  in  one  package  or  parcel,  and  exceeded  in  value  the  sum 
of  lOL,  which  said  package  or  parcel  was  delivered  by  the  plaintiff 
to  the  defendants,  as  common  carriers  by  land  to  the  place  in  the 
declaration  mentioned,  at  a  certain  office  or  receiving  house  of  the 
defendants  for  the  receipt  of  goods  to  be  carried  by  them  as  such 
common  carriers.  That,  before  and  at  the  time  when  the  said 
goods  and  chattels  of  the  plaintiff  were  so  delivered  at  the  said 
office,  the  defendants  had  caused  to  be  affixed,  and  there  was  then 
affixed,  in  legible  characters,  in  a  public  and  conspicuous  part  of 

58—2 
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H£ARN      the  said  office,  a  notice  whereby  the  defendants  notified  that  a 

LoNix>N      certain  increased  rate  of  charge,  therein  mentioned,  was  required 

^Western"    to  be  paid  over  and  above  the  ordinary  rate  of  carriage,  as  a  com- 

i:ailway  Co.  pensation  for  the  greater  risk  and  care  to  be  taken  for  the  safe 

conveyance  of  (amongst    other   things)  title  deeds  and  writings. 

That,  at  the  time  of  the  delivery  of  the  said  package  or  parcel  to 

the  defendants  as  aforesaid,  the  value  and  nature  thereof  were  not 

declared  by  the  plaintiff,  being  the  person  delivering  the  same,  and 

neither  the  said  increased  charge  nor  any  engagement  to  pay  the 

same  was  accepted  by  the  person  receiving  the  same  at  the  said 

Waterloo  station. 

New  assignment :    That,  as  to  so  much  of  the  declaration  as 
relates  to  the  said  copies  of  abstracts  of  title,  copies  of  convey- 
ances and  leases,  and  to  which  the  said  plea  is  pleaded,  the  plaintiff 
sues  not  for  the  supposed  causes  of  action  in  that  plea  admitted, 
nor  for  any  loss  of  or  injury  to  the  said  copies  of  abstracts  of  title, 
copies  of  conveyances,  and  leases,  within  the  meaning  of  the  statute 
made  and  passed  in  the  first  year  of  the  reign  of  his  late  Majesty 
King  William  the  Fourth,  intituled  "  An  Act  for  the  more  effectual 
Protection  of  Mail  Contractors,  Stage  Coach  Proprietors,  and  other 
Common  Carriers  for  Hire  by  Land  against  the  loss  of  or  injury  to 
parcels  or  packages  delivered  to  them  for  conveyance  or  custody, 
the  value  or  contents  of  which  shall  not  be  declared  to  them  by  the 
[  *797  ]      owners  *  thereof,"  and  upon  which  statute  the   said  plea  of  the 
defendants  is  founded ;  but  for  that  the  defendants  did  not  use  due 
and  proper  care  in  and  about  the  carriage  and  conveyance  of  the 
said  copies  of  abstracts  of  title,  copies  of  conveyances,  and  leases, 
by  and  upon  the  said  railway  from  the  Waterloo  station  aforesaid 
to  the  station  or  terminus  at  Southampton,  but  neglected  so  to  do ; 
and  so  negligently  conducted  themselves  in  that  behalf  upon  the 
said  occasion,  that,  by  and  through  the  carelessness,  negligence, 
and  default  of  the  defendants  in  that  behalf,  the  said  copies  of 
abstracts  of  title,  copies  of  conveyances,  and  leases,  were  not,  nor 
were  any  of  them  or  any  part  thereof,  safely  and  securely  carried 
and  conveyed  and  delivered  by  the  defendants  to  the  plaintiff  at 
Southampton  aforesaid,  at  the  station  or  terminus  at  Southampton 
aforesaid,  according  to  the  duty  of  the  defendants  in  that  behalf, 
but  on  the  contrary,  by  and  through  the  carelessness,  negligence, 
and  default  of  the  defendants,  the  said  copies  of  abstracts  of  title 
copies  of  conveyances,  and  leases  were  for  a  long  space  of  time,  to 
wit,  from  the  said  8rd  of  June  to  the  22nd  of  September  then  neil 
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ensuing,  delayed,  kept,  and  detained  by  the  defendants,  and  the       Heabn 
plaintiff  was  deprived  of  the  use,  enjoyment,  and  possession  of  the       lokdon 
same  for  and  during  the  time  aforesaid,  although  the  same  were    ^^tb^^ 
not  lost  or  injured  within  the  meaning  of  the  said  statute,  but  were  Railway  Co. 
afterwards,  and  long  after  a  reasonable  time  for  carrying,  conveying, 
and  delivering  the  same  as  aforesaid  had  elapsed,  and  before  this 
suit,  delivered  by  the  defendants  to  the  plaintiff;  and  by  reason  of 
which  delay  of  the  defendants  so  newly  assigned  the  plaintiff  was 
pat  to  and  incurred  the  said  expenses  in  the  declaration  in  that 
behalf  mentioned,  and  suffered  the  said  inconvenience,  loss,  and 
injury,  &c. 
Demurrer  and  joinder. 

Bovill    appeared    to   argue    in     support    of    the    demurrer 
(February  9) ;  but  the  Court  called  on 

Willes  for  the  plaintiff:  [  798  ] 

The  plea  is  bad,  and  if  not,  the  new  assignment  is  good.  The 
contract  alleged  is,  to  carry  the  plaintiff  and  his  luggage  from 
London  to  Southampton,  and  there  to  deliver  his  luggage  to  the 
plaintiff ;  and  the  complaint  is,  that,  through  the  carelessness  and 
negligence  of  the  defendants,  a  part  of  the  luggage  was  for  a  long 
time  lost  to  the  plaintiff.  The  gist  of  the  action  is  not  a  loss  of  the 
goods  by  the  defendants,  but  a  neglect  to  deliver  them  within  a 
reasonable  time:  Raphael  v.  Pickford  (1).  A  temporary  loss  is  not 
within  the  meaning  of  the  11  Geo.  IV.  &  1  Will.  IV.  c.  68.  The 
object  of  that  enactment  was  to  protect  carriers  when  unable  to 
deliver  goods  by  reason  of  their  loss,  and  not  to  afford  them  pro- 
tection when,  having  the  goods,  they  negligently  omitted  to  deliver 
them.  If  the  statute  extends  to  this  case,  it  would  apply  to  every 
case  where  goods  are  through  carelessness  left  at  a  terminus  instead 
of  being  forwarded  to  their  place  of  destination.  The  statute  was 
passed  with  reference  to  notices  by  carriers  limiting  their  respon- 
sibility ;  but  before  that  Act  it  was  not  usual  for  them  to  give 
notice  that  they  would  not  be  liable  for  negligence  in  not  forwarding 
goods  within  a  reasonable  time.  The  declaration  may  be  read  as 
including  the  case  either  of  a  permanent  or  a  temporary  loss ; 
the  plea  professes  to  answer  the  whole  complaint,  but  it  affords 
no  answer  to  the  charge  of  delay  in  the  delivery  of  the  goods. 
Assuming,  however,  that  the  plea  is  good,  then  the  new  assignment 
(1)  63  E.  R.  395  (5  Man.  &  G.  551). 
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Hkarn       is  also  good  ;  for  it  shows  that  the  plaintiff  complains,  not  of  a  loss 

LonW      by  the  defendant,  but  of  a  loss  to  the  plaintiff,  and  that  is  not 

^Wbstmun*    covered  by  the  subject-matter  of  the  plea. 
Railway  Co. 

BoviUy  contra  : 

A  temporary  loss  is  within  the  protection  of  the  11  Geo.  IV.  Jc 
1  Will.  IV.  c.  68.  The  omission  to  comply  with  the  requisites  of 
[  •799  ]  that  statute  exempts  the  *carrier  from  responsibility^  even  where 
the  loss  is  occasioned  by  the  gross  negligence  of  his  servants : 
Hinton  v.  Dibbin  (i).  Where  the  goods  are  of  the  description  men- 
tioned in  the  Act,  the  carrier  is  not  responsible  for  any  loss 
whatever,  unless  their  value  is  declared,  and  the  increased  charge 
paid. 

(Martin,  B.  :  Suppose  a  person  delivered  to  a  porter  at  a  railway 
station  a  casket  of  jewels,  and  in  consequence  of  his  refusal  lo 
forward  it  the  casket  remained  for  some  time  at  the  station,  would 
that  be  a  loss  within  the  Act  ?) 

The  intention  of  the  Legislature  was  to  protect  carriers  against 
loss,  whether  permanent  or  arising  from  non-delivery  either 
negligent  or  wilful. 

(Parks,  B.  :  A  carrier  is  not  bound  lo  carry  everything  which 
is  delivered  to  him,  but  only  to  carry  according  to  his  public 
profession.  If  he  says  that  he  will  not  carry  jewels  or  money 
unless  an  extra  price  is  paid  for  the  carriage  of  them,  then  he  is 
not  bound  to  carry  them  unless  the  extra  price  be  paid ;  but  if  be 
says  that  he  will  carry  them,  but  will  not  be  responsible  for  their 
loss,  then  he  is  bound  to  carry  them,  though  he  is  not  liable  in 
case  of  their  loss.  This  subject  was  fully  explained  in  Johnson  v. 
The  Midland  Railway  Company  (^).  Here  the  question  is,  what  is 
the  meaning  of  the  word  **  loss  "  in  the  11  Geo.  IV.  &  1  Will.  IV. 
c.  68  ?) 

It  means  any  loss  for  which  an  action  may  be  maintained. 

(Alderson,  B.  :  Suppose  the  goods  were  known  by  the  carrier  to 
exist,  but  were  not  delivered  by  him  for  a  month,  would  thai  be  a 
loss  within  the  Act  ?) 

The  goods  during  that  time  would  be  lost  to  the  owner,  and  the 

carrier  would  be  protected  by  the  Act.     Tlie  mere  fact  of  goods 

(1)  57  E.  E.  751  (2  a  B.  616).  (2)  80  B.  B.  Cll  (4  Ex.  367), 
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being  found  cannot  create  a  responsibility  when  none  would  have       Hbarn 
existed  if  the  goods  had  been  permanently  lost.    The  only  exception      London 
in  the  statute  is  loss  arising  from  the  felonious  acts  of  servants.    ^^^^^^ 
The  declaration  charges  a  loss  within  the  *meaning  of  the  statute,  Railway  Co. 
and  that  is  answered   by  the   plea.     The  new  assignment  is  in       '-         ^ 
substance  the  same  as  the  declaration,  and  consequently  in  no 
respect  alters  the  effect  of  the  plea. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  (after  stating  the  pleadings) : 

The  question  in  this  case  turns  entirely  upon  the  meaning  of  the 
notice  given  by  the  defendants,  pursuant  to  the  statute  11  Geo.  IV. 
&  1  Will.  IV.  c.  68,  s.  1,  protecting  them  from  liability  for  loss  of 
writings  and  title  deeds,  unless  an  increased  rate  of  carriage 
was  paid. 

If  the  statute,  in  such  case  of  non-payment,  means  to  protect  the 
carrier  from  all  liability  to  pay  to  the  owner  of  the  title  deeds,  or 
other  enumerated  articles,  for  any  loss  of  any  description  whatever, 
occasioned  to  him  by  the  non-delivery  or  by  the  delay  of  the 
delivery  of  those  articles,  by  the  neglect  of  the  carriers  or  their 
servants,  then  the  defendants  are  exempt ;  for  the  plea  is  sufficient, 
and  the  new  assignment  discloses  no  case  to  which  the  notice  does 
not  extend. 

On  the  other  hand,  if  the  term  '*  loss  "  in  the  statute  means  loss 
of  the  parcel  by  the  carrier,  such  as  by  the  abstraction  by  a 
stranger  or  by  his  own  servants,  not  amounting  to  a  felonious  act, 
or  by  the  carrier  or  his  servants  losing  them  from  vehicles  in  the 
course  of  carriage,  or  by  mislaying  them,  so  that  it  was  not  known 
where  to  find  them  when  they  ought  to  be  delivered,  or  other  cases 
not  very  easy  to  define,  which  fall  under  the  description  of  a  loss 
by  the  carriers,  then  the  plaintiff  has  a  right  to  recover,  for  the 
plea  does  not  disclose  any  such  case,  and  the  declaration  certainly 
does  not;  and  the  plaintiff  may  have  judgment  for  the  badness 
of  the  plea,  without  reference  to  the  question  whether  the  new 
assignment  be  good  or  not. 

What,  then,  does  the  statute  mean  by  the  word  "  loss  "  in  the       [  801  ] 
enacting  part  of  the  1st  section  ?    The  term  ''  loss  "  is  used  in  the 
preamble  in  a  different  sense  from  both  those  suggested, — where  it 
is  saidy  that,  by  the  frequent  omissions  of  the  senders  of  parcels  to 
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Hearn       notify  the  value  and  nature  of  the  contents,  6o  as  to  enable  carriers 

London      ^  protect  themselves  against  losses  arising  from  their  legal  respon- 

^Western"    sil^i'^^^J*   ^'^^y  ^*ve  been   exposed  to  great  risks,  and   sustained 

Railway  Co.  heavy  losses  ;  it  is  meant  that  they  have  not  been  able  to  protect 

themselves,  and  been  subject  to  losses  of  their  own  monies  by  way 

of  compensation  to  the  owner  of  the  goods.     The  use  of  the  word 

''loss,"   therefore,   in   the  preamble,   throws  no  light  upon  the 

question  in  this  case. 

Tlie  statute  then  proceeds  to  enact,  that  no  carrier  shall  be  liable 
for  the  loss  of,  or  any  injury  to,  any  of  the  enumerate  articles. 
This  does  not  mean  the  loss  of  the  monies  of  the  carrier,  bat  the 
loss  of  the  article  itself,  or  injury  to  it. 

In  ordinary  parlance,  this  appears  to  mean,  the  loss  by  the 
carrier  of  the  articles  committed  to  him  or  injury  to  them  whilst  in 
his  care,  not  the  loss  sustained  by  the  owner  by  non-delivery  of  the 
article  in  due  time  or  altogether,  or  the  loss  of  the  use  of  the  article 
by  him.  By  the  term  "  the  injury  "  is  clearly  meant  the  injury  to 
the  article  itself.  Then,  although  the  use  of  the  term  "  loss "  in 
the  preamble  does  not  aid  in  the  construction  of  the  enactment, 
the  recital  of  its  cause  does, — it  recites  that  valuable  property, 
consisting  of  articles  of  great  value  in  small  compass,  was  liable  to 
depredations, — and  the  reason  of  the  law  must  be  considered  as 
being  to  protect  the  carrier,  not  in  all  cases  where  the  owner  of  the 
articles  sustained  a  damage  from  the  neglect  of  the  carrier  to  carry, 
but  in  cases  of  a  similar  nature  to  those  recited,  where  the  chattel 
was  either  abstracted  altogether  or  taken  from  the  place  where  it 
ought  to  be,  and  incapable  of  being  delivered  at  the  time  it  ought 
to  be  by  reason  of  that  sort  of  loss. 
[  802  ]  We  think  that  this  is  the  true  construction  of  the  clause,  and  the 

carrier  is  exempted  only  from  being  responsible  for  a  loss  by  him 
of  the  particular  articles  named.  If  there  should  be  such  a  loss, 
no  question  arises  in  this  case  whether  it  must  be  temporary  or 
permanent ;  for  the  plea  alleges  no  such  loss  :  and  therefore  there 
must  be  judgment  for  the  plaintiff  for  the  insufficiency  of  the  plea. 

Judgment  for  tlie  pUdntiff. 
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BAINES  AND  Others  v.  HOLTAND  (I).  isse. 

Feb.  9. 
(10  Ex.  802—808 ;  8.  C,  3  0.  L.  R.  593  ;  24  L.  J.  Ex.  204.)  

r  802  1 
Declaration  on  a  policy  of  insurance,  whereby  a  ship  was  insured  **  at  and         '■        -■ 

from  New  York  to  Quebec,  during  her  stay  there,  thence  to  the  United 
Kingdom ;  the  baid  ship  being  warranted  to  sail  from  Quebec  on  or  before 
the  Ist  of  November,  1853."  Averments,  that,  on  the  loth  of  October, 
1853,  the  sa-d  ship  sailed  from  New  York  on  her  voyage  to  the  United  King- 
dom,  by  way  of  Quebec,  and  whilst  on  such  voyage,  and  before  her  arrival 
at  Quebec,  struck  on  certain  rocks,  and  was  totally  lost.  Breach :  Non- 
payment of  the  sum  insiii'ed.  Plea  :  that,  during  the  whole  of  the  1st  of 
November,  1853,  the  vessel  was  at  sea,  proceeding  on  her  voyage  between 
New  York  and  Quebec ;  that  the  loss  took  place  several  days  after  the  Ist  of 
November,  1853,  and  whilst  the  vessel  was  still  proceeding  on  the  voyage 
between  New  York  and  Quebec ;  that  the  vessel  did  not  sail  from  New 
York  until  the  15th  of  October,  and  the  time  between  that  day  and  the  1st 
of  November  was  not,  at  that  season  of  the  year,  reasonably  sufficient  to 
enable  the  vessel  to  comply  with  the  waiTanty  of  sailing  from  Quebec  on  or 
before  the  Ist  of  November,  1853.  On  demurrer :  Held,  that,  according  to 
the  true  construction  of  the  warranty,  there  was  no  limitation  uf  time  as 
respected  the  voyage  between  New  York  and  Quebec ;  but  that,  as  to  the 
voyage  from  Quebec  to  the  United  Kingdom  the  underwriters  were  not 
rraponsible,  unless  the  vessel  sailed  from  Quebec  on  or  before  the  1st  of 
November,  1853 ;  and  therefore  that  the  plea  was  bad. 

The  declaration  stated,  that  the  plaintiffs,  by  J.  Jaffray  &  Co., 
their  agents  in  that  behalf,  caused  to  be  made  a  policy  of  insurance, 
purporting  thereby,  and  containing  therein,  that  J.  Jaffray  &  Co., 
as  well  in  their  own  name  as  for  and  in  the  name  and  names  of  all 
and  every  other  person  or  persons  to  whom  the  same  did,  might, 
or  should  appertain,  in  part  or  in  all,  did  make  assurance  and 
cause  themselves  and  them  and  every  of  them  to  be  insured,  lost 
or  not  lost,  at  and  from  New  York  to  Quebec,  during  her  slay 
there,  thence  to  the  United  Kingdom,  with  leave  to  call  for  orders, 
and  with  liberty  to  call  at  any  intermediate  ports  or  places  for  all 
purposes,  upon  any  kind  of  goods  and  merchandizes,  and  also  on 
the  body,  tackle,  apparel,  *&c.,  of  and  in  the  good  ship  or  vessel  [  *803  ] 
the  lAidy  BtUiver,  whosoever  should  go  for  master  in  the  said  ship, 
beginning  the  adventure  upon  the  goods  and  merchandizes  from 
the  loading  thereof  aboard  the  ship  at,  as  above,  upon  the  ship,  &c., 
and  so  should  continue  and  endure  during  her  abode  there,  upon 
the  ship,  Sec. ;  and  further,  until  the  ship  with  all  her  ordnance, 
tackle,  apparel,  &c.,  and  goods  and  merchandizes  whatsoever, 
should  be  arrived  at,  as  above ;  upon  the  ship,  &c.,  until  she  had 
there  moored  at  anchor  twenty-four  hours  in  good  safety,  and 
upon  the  goods  and  merchandizes  until  the  same  should  be  there 
discharged  and  safely  landed.    (The  policy  then  stated  that  the 

(I)  See  Marine  Insurance  Act,  1906,  s.  33. 
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Bainbs       ship,  &c.,  and  goods  and  merchandize,  &c.,  i^ere  valued  at  8,350/. 
Holland.     ^^  ^^^P'  valued  8,000{.)     Touching  the  adventures  and  perils  which 
they  the  assurers  were  content  to  bear,  and  did  lake  upon  them  in 
that  voyage,  they  were  of  the  seas,  men  of  war,  fire,  enemies, 
pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and  countermart, 
Burprisal,  takings  at   sea,  arrests,  restraints,  and  detainmentB  of 
all  kings,  princes,  and  people,  of  what  nation,  condition,  or  quality 
soever,  barratry  of  the  master  and  mariners,  and  of  all  other  perils, 
losses,  and  misfortunes  that  had  or  should  come  to  the  hurt, 
detriment,  or  damage  of  the  said  goods  and  merchandizes,  and 
ship,  &c.,  or  any  part  thereof,  &c.    And  so  they  the  assurers  were 
contented,  and  did  thereby  promise  and  bind  themselves,  each  for 
his  own  part,  their  heirs,  &c.,  to  the  assured,  their  executors,  &c., 
for  the  true  performance  of  the  premises,  confessing  themselves 
paid  the  consideration  due  unto  them  for  that  assurance  by  the 
assured,  at  and  after  the  rate  of  71.  Is.  per  cent,  the  said  ship 
being  warranted  to  sail   from  Quebec  on  or   before  the  1st  of 
November,  1858.    And  by  a  certain  memorandum  there   under- 
written, com,  fish,  salt,  fruit,  flour,  and  seed  were  warranted  fi-ee 
from  average,  unless  general  or  the  ship  should  be  stranded,  Ac. ; 
one-half  per  cent,  of  the  premiums  to  be  returned  if   the  ship 
[  '804  ]      should  sail  from  Quebec  on  or  before  the  20th  of  *  October  in  the 
year  aforesaid ;  and  one  per  cent,  of  the  premiums  to  be  returned, 
if  the  ship  should  sail  from  Quebec  on  or  before  the  10th  of  October 
in  the  year  aforesaid ;  and  two  per  cent,  of  the  premiums  to  be 
returned  if  the  ship  should  sail  from  Quebec  on  or  before  the  1st 
of  October  in  the  same  year.     (The  declaration  then  alleged  the 
payment  by  the  plaintiffs  of  the  premium,  the  subscription  of  the 
policy   by   the   defendants,  and    the  interest   of    the    plaintiff.) 
Averments :  That,  on  the  15th  of  October,  1858,  the  ship  departed 
and  set  sail  from  New  York  on  her  voyage  to  the  United  Kingdom 
by  way  of  Quebec ;  and  that  afterwards,  and  whilst  the  ship  was 
proceeding  on  her  said  voyage,  and  before  her  arrival  at  Quebec, 
the  ship  with  the  goods  on  board  thereof,  by  reason  of  the  perils  of 
the  sea  insured  against,  and  not  by  reason  of  capture  or  seizure  or 
of  the  consequences,  or  of  any  consequence  or  any  attempt  thereof, 
struck  on  certain  rocks,  and  became  and  was  totally  lost.     Breach  : 
Non-payment  of  the  sum  insured. 

Plea :  That,  during  the  whole  of  the  Ist  day  of  November,  1853, 
in  the  policy  mentioned,  the  vessel  was  at  sea  safely  proceeding 
upon  the  part  of  the  voyage  in  the  policy  mentioned  which  lay 
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between  New  York  and  Quebec ;  and  had  not  at  any  time  on  or      Baines 
before  the  Ist  of  November,  1858,  arrived  at  Quebec  on  the  voyage     Holland. 
insured;  and  had  not,  on  or  before  the  1st  of  November,  1858, 
been  lost  by  any  of  the  perils  in  and  by  the  said  policy  insured 
against.     That  the  said  striking  on  a  rock,  and  total  loss  of  the 
vessel,  took  place  several  days  after  the  1st  of  November,  1858, 
and  whilst  the  vessel  was  still  proceeding  on  the  part  of  the  voyage 
between  New  York  and  Quebec ;  and  that  the  vessel  had  not,  at 
any  time  after  the  commencement  of  the  voyage  from  New  York 
and  before  the  time  of  the  loss  and  injury,  ever  arrived  or  been  at 
Quebec,  or  sailed  therefrom  on  the  voyage  insured.   That  the  vessel 
did  not  sail  from  New  York  on  the  voyage  to  Quebec  until  the 
15th  of  October,  1858,  and  that  the  period  *of  time  between  the       [  *S05  ] 
day  when  she  so  sailed  on  her  voyage  to  Quebec  and  the  Ist  of 
November  was  not,  at  that  season  of  the  year,  reasonably  sufficient 
in  length  to  enable  the  vessel  to  comply  with  the  warranty  of 
sailing  from  Quebec  on  or  before  the  Ist  of  November,  1858* 
Demurrer  and  joinder. 

Willes,  in  support  of  the  demurrer : 

The  question  turns  on  the  meaning  of  the  words  "  the  said  ship 
being  warranted  to  sail  from  Quebec  on  or  before  the  1st  of 
November,  1858."  The  warranty  must  be  read  with  some  qualifi- 
cation, otherwise  there  would  be  no  insurance  between  New  York 
and  Quebec.  Therefore,  the  words  must  be  restrained,  in  accord- 
ance with  the  maxim  verba  genei^cUia  restrhigtintur  cut  habilitatem  rei 
rel  persona  (i).  The  warranty  applies  only  to  the  voyage  between 
Quebec  and  the  United  Kingdom.  Its  meaning  is,  that,  with 
respect  to  that  part  of  the  voya<;e,  the  underwriters  are  not  to  be 
liable  unless  the  vessel  sails  from  Quebec  by  the  Ist  of  November, 
1858.  It  is  not  a  warranty  to  arrive  at,  but  only  to  sail  from, 
Quebec  by  that  time.  If  there  had  been  no  warranty,  the  vessel 
must  have  sailed  within  a  reasonable  time.  Suppose  the  wind  was 
such  that  the  vessel,  if  not  lost,  would  have  arrived  at  Quebec  in 
time  to  sail  from  thence  on  the  1st  of  November,  1858,  would  not 
the  underwriters  have  been  liable  ?  But  the  plea  only  says,  that 
at  that  season  of  the  year  the  time  was  not  reasonably  sufficient  to 
enable  the  vessel  to  comply  with  the  warranty. 

Bramivellf  contra : 

It    is    conceded,   that  the   warranty  cannot   receive   a  literal 
(1}  Bao.  Max.  Beg.  10. 
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Baikib      construction,  for  in  that  case  the  policy  would  not  attach  if  the  vessel 

Holland,     was  lost  the  day  after  she  sailed  from  New  York,  though  there  was 

ample  time  for  her  to  arrive  at  Quebec  before  the  1st  of  November, 

1858.      The  true  meaning  of  the  warranty  is,  that  the  vessel  shall 

I  *806  ]  sail  *from  New  York  on  her  voyage  to  Quebec  so  as  to  be  enabled 
to  leave  Quebec  on  or  before  the  1st  of  November,  1853.  If  the 
policy  had  been  only  "at  and  from  Quebec  to  the  United  Kingdom,'' 
and  the  ship  had  been  burnt  at  Quebec  on  the  2nd  of  November, 
1858,  it  is  clear  that  the  underwriters  would  not  have  been  liable ; 
then  why  should  thej^  be  so  now  ?  There  is  the  same  warranty  to 
sail  from  Quebec,  only  it  is  coupled  with  an  insurance  during  the 
previous  voyage  from  New  York  to  Quebec.  A  different  construc- 
tion would  lead  to  this  anomaly,  that,  if  the  vessel  arrived  at 
Quebec  before  the  1st  of  November,  1858,  and  did  not  sail  from 
thence  until  after  that  day,  the  underwriters  would  not  be  liable ; 
yet  if  the  vessel  was  lost  on  the  2nd  of  November,  1853,  while  on 
the  voyage  to  Quebec,  the  underwriters  would  be  liable. 

(Parke,  B.  :  All  difficulty  is  put  an  end  to  by  reading  the  policy 
as  an  insurance  from  New  York  to  Quebec  and  from  Quebec  to  the 
United  Kingdom,  with  a  warranty  to  sail  from  Quebec  on  the  1st 
of  November,  1858,  if  not  lost  before  that  time.  It  is  evident  that 
the  parties  meant  that  the  ship  should  be  within  the  protection  of 
the  policy  before  her  arrival  at  Quebec.) 

The  intention  was,  that,  after  the  1st  of  November,  1853,  the 
liability  of  the  underwriters  should  be  limited  to  the  voyage  from 
Quebec  to  the  United  Kingdom.  The  object  of  the  underwriters  in 
inserting  the  warranty  was  to  avoid  the  perils  of  the  St.  Lawrence 
navigation  at  that  season  of  the  year.  They  therefore  provide, 
that  after  the  Ist  of  November  they  will  not  be  liable  unless  the 
ship  sails  from  Quebec  on  or  before  that  day. 

(Parke,  B.  :  The  words  cannot  be  read  in  their  strict  sense 
without  making  it  a  part  of  the  contract  that  the  vessel  should  at 
all  events  sail  from  Quebec  on  the  1st  of  November,  and  at  the 
same  time  doing  away  with  the  liabilities  of  the  underwriters  on 
the  voyage  from  New  York  to  Quebec.  The  parties  could  never 
have  intended  to  make  such  a  contract.) 

This  is  not  a  negative  warranty  not  to  sail  from  Quebec  after  the 
:  •807  ]       Ist  of  November,  but  an  affirmative  warranty  to  sail  on  that  *day. 
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(Pabkb,  B.  :  To  render  the  underwriters  liable  on  the  voyage  BAnnw 
from  Quebec  to  the  United  Kingdom,  the  vessel  must  sail  from  holiJutd. 
Quebec  by  the  1st  of  November.  They  must  have  meant  to 
warrant  the  safe  arrival  of  the  vessel  at  Quebec ;  and  that  inten- 
tion cannot  be  carried  into  effect  by  a  literal  construction  of  the 
policy,  because  that  would  make  the  assured  undertake  that  the 
vessel  should  arrive  at  Quebec  on  that  day.) 

According  to  the  other  construction,  if  the  vessel  was  lost  at 
Quebec  on  the  2nd  of  November,  the  underwriters  would  not  be 
liable  ;  yet  if  the  loss  took  place  on  that  day,  whilst  the  vessel  was 
on  the  voyage  to  Quebec,  they  would  be  liable.  This  is  in  effect 
but  one  voyage.     (He  referred  to  Hore  v.  IVhitmore  (I).) 

Willes  was  not  called  upon  to  reply. 

Parke,  B.  : 

I  am  of  opinion  that  the  plaintiffs  are  entitled  to  judgment. 
The  question  turns  entirely  on  the  following  words  in  the  policy, 
''  the  said  ship  being  warranted  to  sail  from  Quebec  on  or  before 
the  1st  of  November,  1858."  Those  words  cannot  be  understood 
in  their  literal  sense,  because  they  would  then  amount  to  a 
warranty  that  the  vessel  should  arrive  at  Quebec  and  sail  from 
thence  on  or  before  the  1st  of  November,  1858 ;  so  that  in  the  case 
of  the  vessel  being  lost  on  the  intermediate  voyage  from  New  York 
to  Quebec  the  underwriters  would  not  be  liable.  That  could  never 
have  been  the  intention  of  the  parties,  and  therefore  that  construc- 
tion must  be  rejected.  The  question  then  is,  what  construction 
ought  to  be  adopted.  It  seems  to  me  that  the  natural  construction 
is,  that  this  is  a  warranty  to  sail  from  Quebec  on  or  before  the 
1st  of  November,  1858,  if  the  vessel  arrives  there  by  that  time. 
Unless  the  words  of  the  warranty  be  so  qualified,  there  would  be 
no  insurance  whatever  between  New  York  and  Quebec.  If  this  is 
to  be  read  as  a  warranty  to  *sail  from  New  York  in  such  time  as  to  [  *8(!8  ] 
arrive  at  Quebec  by  the  1st  of  November,  1858,  or  if,  as  suggested 
by  Mr.  Bramwell^  it  should  be  read  as  a  time  policy  between  New 
York  and  Quebec  (which  description  of  policy  is  common  in 
America),  great  violence  would  be  done  to  the  language;  and  if 
the  vessel  arrived  at  Quebec  after  the  day  fixed,  the  underwriters 
would  cease  to  be  responsible.     The  most  natural  construction  is, 

(1)  Cowp.  784. 
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BAINE8  that,  BO  far  as  relates  to  the  voyage  from  New  York  to  Qaebec,  the 
Holland,  policy  is  altogether  without  limitation  as  to  lime ;  but,  as  regards 
the  voyage  from  Quebec  to  the  United  Kingdom,  the  underwriters 
are  not  responsible  unless  the  vessel  sails  from  Quebec  on  or  before 
the  1st  of  November,  1858.  The  defendant  may  have  liberty  io 
amend,  otherwise  there  must  be  judgment  for  the  plaintiffs. 

Alderson,  B.  : 

I  am  of  the  same  opinion. 

Platt,  B.  : 

I  am  of  the  same  opinion.  The  policy  provides  for  the  con- 
tingency of  the  vessel  sailing  from  Quebec  either  on  the  20th,  the 
lOlh,  or  the  1st  of  October ;  and  as  an  inducement  to  do  so,  in 
either  of  those  cases  a  certain  portion  of  the  premium  is  to  be 
returned.  Then  by  the  warranty,  the  vessel  is  at  all  events  to  sail 
from  Quebec  on  the  1st  of  November.  That  shows  that  the 
warranty  has  reference  solely  to  the  voyage  from  Quebec  to  the 
United  Kingdom.  The  words  **to  sail  from  Quebec"  import  a 
commencement  of  the  voyage.  The  most  reasonable  constraction 
of  the  policy  is,  that,  as  to  the  voyage  from  New  York  to  Qaeber, 
there  is  no  limitation  as  to  time;  but  that,  with  respect  to  the 
other  part  of  the  voyage,  its  commencement  before  the  Ist  of 
November,  1858,  is  a  condition  precedent  to  the  attaching  of  the 
risk. 

Martin,  B.,  concurred. 

The  defendant  to  amend,  otherwise 

Jiidgment  for  the  plamtiff$. 


1865.  CTJTHBEET  v.  GUMMING  (I). 

^^'  (10  Ex.  809-816 ;  S,  0.  24  L.  J.  Ex.  198.) 

r  ^^^  ]  By  charter-party,  the  defendant  agreed  to  load  on  board  a  vessd  at 

Trinidad  a  full  and  complete  cargo  of  sugar,  molasses,  ^  other  produce : 
Held,  first,  that  evidence  was  admissible  of  a  custom  at  Trinidad  io  load 
sugar  in  hogsheads,  and  molusses  in  puncheons ;  and  therefore  that  a  foil 
and  complete  cargo  of  sugar  and  molasses  so  packed  was  a  compliance  with 
the  contract;  secondly,  that  the  custom  was  reasonable  and  good  in  law. 

The  declaration  stated  that  the  plaintiff  and  defendant  agreed 
by  charter-party,  that  the  plaintiff's  ship  or  vessel,  called  the  Agnes^ 
(1)  Affirmed  in  Ex.  Ch.  (11  Ex.  405). 
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should  with  all  convenient  speed  be  made  ready,  and  receive  and  Cdtbbert 
take  on  board  at  Liverpool  from  the  defendant  or  his  agents  such  gumming* 
a  cargo  of  legal  goods  as  should  be  tendered  for  shipment,  and 
proceed  therewith  either  to  Barbadoes  or  Trinidad,  at  the  defen* 
dant's  option,  to  be  declared  when  the  vessel  went  into  a  loading 
berth,  and  there  deliver  the  same  agreeably  to  bills  of  lading,  free 
of  freight ;  which  being  done,  the  said  ship  or  vessel  should  again 
be  made  ready,  and  at  the  port  of  discharge  of  the  outward  cargo, 
at  the  usual  shipping  places,  should  receive  and  take  on  board  from 
the  defendant  or  his  agents  a  full  and  complete  cargo  of  sugar, 
molasses,  -"^  other  lawful  produce,  not  exceeding  what  the  vessel 
could  conveniently  stow  and  carry  over  and  above  her  cabin,  and 
su£Scient  room  for  the  cables,  stores,  water,  and  crew ;  and  being  so 
laden  and  dispatched,  should  therewith  proceed  with  all  possible 
dispatch  to  Liverpool  or  the  Clyde  direct,  as  ordered  on  signing 
bills  of  lading,  and  there  make  a  true  delivery  thereof,  according 
to  bills  of  lading,  and  so  end  the  said  intended  voyage  (the  act  of 
God,  adverse  winds,  &c.,  excepted),  the  defendant  being  allowed 
fifteen  days  for  loading  at  Liverpool,  and  forty  running  days 
(Sundays  excepted)  for  discharging  and  loading  abroad ;  the  cargo 
at  port  of  discharge  on  return  to  be  discharged  as  quickly  as  the 
custom  of  the  port  would  permit,  and  the  cargo  to  be  laden  and 
discharged  in  the  usual  and  customary  manner,  the  vessel  render- 
ing all  practicable  assistance  by  means  of  her  crew  and  boats.  In 
consideration  whereof,  the  defendant  did  thereby  promise  and 
agree  to  cause  to  be  laden  on  board  the  said  ship,  at  her  port  of 
discharge  abroad,  such  *full  and  complete  cargo  as  aforesaid  in  the  [  *8io  ] 
manner  therein  mentioned  for  that  purpose,  and  to  pay  or  cause  to 
be  paid  for  freight  for  the  use  and  hire  of  the  said  vessel  in  respect 
of  the  said  voyage  out  and  home,  if  ordered  to  discharge  and  load 
in  Trinidad,  after  the  rate  of  for  sugar  ^  molasses  4Z.  15«. 
sterling  per  ton  of  twenty  hundred  weight  net  delivered ;  cocoa  in 
bags,  limited  to  ten  tons,  42. 15^.  per  ton,  of  twenty  hundred  weight, 
net,  delivered ;  and  if  any  other  produce  were  shipped,  to  pay  in 
full  proportion  to  sugar  ^  molasses,  all  in  full  payment,  &c. 
(The  charter-party  then  provided  for  the  mode  of  payment.)  That 
the  master  might  sign  bills  of  lading  as  tendered  without  preju- 
dice to  the  charter-party.  Averments:  That  the  defendant  duly 
declared  his  option  that  the  vessel  should  proceed  with  her  out- 
ward cargo  to  Trinidad,  and  that,  on  signing  bills  of  lading  at  the 
port.Qf  lading  abroad,  the  said  vessel  was  ordered  to  proceed  to 
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coTHBKBT    Liverpool;  that  the  plaintiflf  did  all  things  necessary  on  his  part, 

Cuvif iiro.     to  entitle  him  to  have  the  agreed  cargo  loaded  on  board  the  said 

vessel  at  Trinidad,  and  that  the  time  for  so  doing  had  elapeed. 

Breach:   That  the  defendant  made  default  in  loading  the  agreed 

cargo. 

Plea — That  the  defendant  did  load  the  agreed  cargo,  according 
to  the  said  agreement.    Issue  thereon. 

At  the  trial,  before  Martin  B.,  at  the  London  sittings  in  last 
Michaelmas  Term,  the  plaintiff  proved  that  the  ship  proceeded  to 
Trinidad,  and  there  delivered  her  outward  cargo,  and  received  on 
board  from  the  defendant's  agents  there  170  hogsheads,  32  tierces, 
and  108  barrels   of  sugar,   195  puncheons  of   molasses,  4  tons 
16  cwt.  of  cocoa,  and  a  quantity  of  cattle-horns.     This  cargo  did 
not  fill  the  ship,  there  being  (besides  smaller  spaces)   a  vacant 
space  in  the  hold  from  stem  to  stem  of  about  three  feet  in  depth, 
in  which  a  tier  of  barrels  of  sugar,  and  upon  that  a  tier  of  bags  of 
cocoa,  might  have  been  placed.      The  quantity  of   goods   which 
[  *8ii  ]      might  have  been  placed  in  such  vacant  spaces  in  the  *hold  would 
have  weighed  about  twenty-nine  tons.     The  master  required  that 
more  cargo  should  be  shipped  in  barrels  of  sugar  and   bags  of 
cocoa,  and  ofTered  to  take  on  freight,  at  a  lower  rate  than  that 
stipulated  in  the  charter-party,  any  quantity  of  barrels  of  sugar. 
The  defendant's  agents  refused  to  ship  any  more  cargo,  alleging, 
that,  under  the  terms  of  the  charter-party,  the  defendant  was  only 
bound   to   ship   as   much   sugar  in  hogsheads  and  molasses  in 
puncheons  as  the  ship  could  carry,  and  that  the  ship  could  not 
carry  more  hogsheads  or  puncheons.      In  fact,  the  ship  had  on 
board  as  many  hogsheads  of  sugar  and  puncheons  of  molasses  as 
she  could  carry,  the  vacant  spaces  in  the  hold  not  being  deep 
enough  to  receive  packages  of  that  size.     And  it  was  proved  that 
sugar  was  occasionally  packed  in  barrels  and  tierces  for  exporta- 
tion, and  that  such  barrels  and  tierces  might  have  been  packed  in 
the  vacant  space  in  the  ship.      The  plaintiff  claimed  to  recover 
dead  freight  in  respect  of  the  vacant  spaces  in  the  hold.      On  the 
part  of  the  defendant,  it  was  alleged  that  the  cargo  was  a  full  and 
complete  cargo  within  the  meaning  of  the  charter-party,  which  was 
to  be  governed  by  the  usage  or  custom  and  practice  of  Trinidad ; 
and  that,  under  the  contract  contained  in  the  charter-party,  the 
charterer  was  only  bound  to  ship  sugar  in  hogsheads  and  molasses 
in  puncheons ;  and  that,  having  shipped  as  much  sugar  in  hogs- 
beads  and  molasses  in  puncheons  as  the  ship  could  carry,  the 
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defendant  had  fulfilled  his  contract,  and  was  not  bound  to  supply  Cutubbbt 
barrels  and  tierces  or  other  cargo.  The  defendant  tendered  gummd^q. 
evidence  to  prove  that,  by  the  alleged  custom,  where  a  charter- 
party  binds  the  charterer  to  find  a  full  and  complete  cargo  of 
sugar  ^  molasses  at  Trinidad,  and  the  charter  is  silent  as  to  the 
broken  stowage,  the  invariable  obligation  on  the  merchant  extends 
no  further  than  to  ship  sugar  in  hogsheads  and  molasses  in 
puncheons. 

It  was  objected  on  the  part  of  the  plaintiff,  first,  that  evidence 
of  the  custom  was  inadmissible ;  secondly,  that  the  ^custom  was  [  *812  ] 
bad  in  law.  The  learned  Judge  admitted  the  evidence;  and,  it 
being  agreed  that  the  custom  was  proved,  by  his  Lordship's 
direction,  a  verdict  was  found  for  the  plaintiff  for  1892.  Ss,  Sd. 
(the  amount  of  the  dead  freight  at  42.  lbs.  per  ton,)  and  leave  was 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit  or  verdict 
for  him. 

Hugh  Hill  in  the  following  Term  obtained  a  rule  nisi  accordingly ; 
against  which 

Bumie  showed  cause  (Feb.  7) : 

First,  evidence  of  the  custom  was  not  admissible.  By  the  charter- 
party,  the  defendant  undertook  to  load  "  a  full  and  complete  cargo," 
and  the  custom  contradicts  the  express  terms  of  the  contract. 
According  to  the  rule  laid  down  by  Abbott,  Ch.  J.,  in  Hunter  v. 
^^y  (l)»  iihe  shipowner  was  bound  to  take  on  board,  and  con- 
sequently the  freighter  to  load,  such  a  quantity  of  goods  as  the 
ship  was  capable  of  carrying  with  safety.  Here,  it  was  proved  that 
the  vessel  might  have  carried  a  greater  quantity  of  sugar  and 
molasses,  if  packed  in  barrels  and  tierces ;  and  that,  even  as  they 
were  packed,  there  was  room  in  the  ship  for  other  smaller  packages. 
Secondly,  the  custom  is  bad  for  want  of  reciprocity.  It  is  con- 
ceded that  the  defendant  has  the  option  of  loading  any  kind  of 
goods  he  thinks  fit:  Moorsom  v.  Page  (2),  Irving  v,  Clegg  (3) ;  but  if 
this  custom  prevails,  the  plaintiff  would  be  bound  to  accept  goods 
packed  in  such  a  manner  as  to  deprive  him  of  a  portion  of  his 
freight. 

Hugh  HiU  and  J.  Henderson  in  support  of  the  rule : 
The  expression  **  a  full  and  complete  cargo  *'  must  be  interpreted 

(1)  21  R.  B.  340  (-2  B.  &  Aid.  421).       (j)  41  R.  R  561  (1  Bin-  N.  C.  oS). 

(2)  15  R.  R.  731  (4  Camp.  103). 

E.B.— VOL.  cn,  g^ 
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CcTHBBBT  by  evidence  of  the  custom  at  the  port  of  loading.  Where  a  castom 
Gumming,  prevailed  of  compressing  bales  of  cotton  wool  by  machinery  to 
[  •SIS  ]  improve  their  stowage,  the  furnishing  *a  cargo  of  cotton  wool  in 
uncompressed  bales,  as  they  came  from  the  grower,  was  held  not  to 
be  a  compUance  with  a  contract  to  load  a  full  and  complete  cargo : 
Benson  v.  Schneider  (1).  It  is  not  suggested  that  sugar  should  be 
loaded  in  bulk ;  and  since  it  must  be  packed  in  some  way,  the  only 
mode  of  ascertaining  whether  it  is  so  loaded  as  to  form  a  full  and 
complete  cargo,  is  by  showing  the  custom  at  the  port  of  loading. 
Such  evidence  does  not  contradict,  but  explains  the  contract. 

(Platt,  B.  :  The  question,  how  far  established  usage  is  admissible 
to  explain,  or  annex  customary  incidents  to,  a  contract  was  con- 
sidered in  Hutton  v.  Wan-en  (2).) 

The  principle  there  laid  down  is  recognised  in  Syer$  y.  Jonas  {i), 
[They  also  referred  to  Brown  v.  Byrne  (4)  and  Ford  v.  Yates  (5).] 
[  814  ]  Further,  there  is  nothing  unreasonable  in  a  custom,  that  goods 
shall  be  packed  in  that  mode  in  which  they  can  be  carried  most 
conveniently,  and  with  the  smallest  loss  to  the  merchant. 

Car.  adv,  vulL 

Aldebson,  B.,  now  said  : 

This  was  an  action  on  a  charter-party  for  not  loading  the  vessel 
properly;  and  the  question  was  as  to  the  construction  of  the 
charter-party,  coupled  with  certain  evidence  which  was  received 
by  my  brother  Martin,  who  tried  the  case.  The  contract  on  the 
face  of  the  charter-party  was,  ''  to  load  a  full  and  complete  cargo 
of  sugar,  molasses,  ^,-  other  lawful  proiluce ;  '*  so  that  according 
to  the  contract  the  parties  were  either  to  load  a  full  and  complete 
cargo  of  sugar  and  molasses  and  other  lawful  produce,  or  a  full 
and  complete  cargo  of  sugar  and  molasses,  or  a  full  and  complete 
cargo  of  other  lawful  produce — leaving  it  open  in  every  way  by 
reason  of  the  "  and  "  and  "  or  "  being  introduced  in  the  charter- 
party.  The  facts  were,  that  the  defendant  put  on  board  the  ship, 
at  Trinidad,  a  cargo  of  sugar  in  hogsheads  and  molasses  in 
puncheons,  as  many  as  the  vessel  could  carry  according  to  her 
tonnage.  Besides  that,  he  also  put  on  board  a  certain  quantity  of 
other  produce,  which  it  is  not  material  to  mention ;  but  there  was 

(1)  7  Taunt.  272.  (4)  97  E.  R.  715  (3  EL  &  Bl.  703), 

(2)  46  U.  R.  368  (1  M.  &  W.  468).  (5)  58  H.  R.  471  (*2  Mau.  &  O.  649). 

(3)  76  R  R.  515  (2  Ex.  111). 
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a  full  and  complete  cargo  by  itself  of  sugar  and  molasses,  packed     Cuthbbrt 
in  hogsheads  and  puncheons.    It  was  clear,  also,  that  the  cargo     cumuing. 
did  not  entirely  fill  the  ship,  for  there  was  a  considerable  space 
which  may  be  properly  called  "  broken  stowage ;  "  but  the  defen- 
dant tendered  evidence  to  prove  that,  by  a  custom  at  Trinidad, 
the  port  of  loading,  it  was  a  full  and  complete  cargo  of  sugar  and 
molasses,  if  it  was  a  full  and  complete  cargo  of  sugar  and  molasses 
packed  in  hogsheads  and  puncheons.     The  custom  was  proved  by 
the  testimony  of  a  number  of  witnesses,  and  the  questions  are, 
first,   whether    the  evidence  should   have    been  received;    *and       [ '^i^  ] 
secondly,  if  admissible,  whether  the  custom  is  a  reasonable  and 
legal  custom. 

First,  as  to  whether  evidence  of  the  custom  should  have  been 
received.  It  is  not  admissible  if  it  contradicts  the  charter-party 
itself.  The  charter-party  is  the  contract  and  the  only  contract 
between  the  parties.  No  evidence  can  be  given  to  contradict  or 
alter  its  effect ;  but  then  its  effect  must  be  clear  from  the  wording 
of  the  document  itself.  There  is  a  perfect  right  to  explain  the 
contract  and  show  what  it  really  means,  according  to  the  words 
used  by  the  parties.  It  may  be  shown  that  **  a  full  and  complete 
cargo  of  sugar  and  molasses  "  means,  in  truth,  a  full  and  complete 
cargo  of  sugar  and  molasses  packed  in  the  ordinary  way  in  which 
sugar  and  molasses  are  packed  to  be  carried.  That  was  in  fact  the 
evidence  received.  It  was  not  evidence  to  alter  or  control  the 
contract,  but  to  show  what  the  contract  really  was.  We  are  there- 
fore of  opinion  that  the  evidence  was  properly  received.  In  the 
course  of  the  argument  there  was  cited  a  case  of  Brown  v.  Byrne  (i), 
in  which  the  marginal  note  states,  it  was  held  that  the  custom 
controlled  the  bill  of  lading.  If  the  word  **  controlled  "  be  taken 
in  its  literal  sense,  we  do  not  agree  with  the  conclusion.  If  the 
word  means  **  to  alter  the  effect  of  that  which  was  clearly  expressed  " 
on  the  bill  of  lading,  we  think  that  evidence  of  the  custom  was  not 
admissible  for  that  purpose;  but  if  the  word  '^ controlled  "  was  used 
(as  it  probably  was),  in  the  sense  of  explain,  it  is  perfectly  right. 
It  is  not  necessary  to  advert  to  the  facts  of  that  case.  There  may 
be  some  little  doubt  about  it;  here  the  evidence  was  properly 
receivable. 

The  question  then  is,  whether  the  custom  is  a  reasonable  and 
legal  custom.     It  was  proved  that  sugar  packed  in  hogsheads,  and 
molasses  packed  in  puncheons,  come  more  conveniently  and   of 
(1)  97  R.  B.  715  (3  El.  &  Bl.  71K3). 

54—2 
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CuTHBEBT    better  quality,  and  with  less  loss  to  the  merchant  in  this  coantry. 

CuMMiNo.     ^^  seems  to  us  by  no  means  unreasonable  *that  such  should  be 

[  *816  ]      the  mode  of  loading  the  cargo,  and  that  the  parties  slioold  have 

agreed,  with  reference  to  this  custom,  that  the  cargo  should  be 

loaded   in   the  established   mode.      The  custom  is  a  reasonable 

custom,  because  it  enables  the  sugar  to  be  carried  in  a  way  most 

advantageous  to  the  merchant,  and  the  other  party  is  not  without 

his  remedy.     He  may  stipulate  for  broken  stowage,  for  the  custom 

only  applies  to  charter-parties  in  which  there  is  no  such  stipulation. 

It  cannot  apply  if  there  be  such  a  stipulation,  because  then  it  would 

contradict  the  charter-party  itself.    Where  there  is  no  stipulation  as 

to  broken  stowage,  the  shipowner  knows  where  he  sends  his  ships 

for  sugar  and  molasses,  what  is  the  nature  of  the  contract,  and  that 

the  ship  will  be  loaded  according  to  the  custom,  and  he  will  make 

his  charge  accordingly.     If,  instead  of  filling  up  his  ship,  he  is 

obliged  to  leave  a  space  unoccupied,  he  must  charge   a  higher 

freight.     There  is  no  injustice  done.     For  these  reasons  we  think 

that  the  rule  should  be  absolute  for  a  nonsuit  or  to  enter  a  verdict 

for  the  defendant. 

Rule  absolute. 


1855. 
Feb.  6. 


1855.  CLEMENTS  v.  POLLAED. 

•^!!!L?^*  (10  Ex.  817—818 ;  S.  C.  3  C.  L.  R.  420.) 

[Construction  of  repealed  statute  (11  &  12  Vict.  c.  112).] 


1865.  HAEDING  AND  Wife  v.   EOBEETS. 

Feb.  5. 
(10  Ex.  819-823 ;  S.  C.  24  L.  J.  Ex.  194.) 

[Devise  of  real  propei-ty  without  words  of  inheritance  before  Wills  Act,  183T.] 


PEOCTOE  V.   HODGSON   1). 

(10  Ex.  824-828 ;  S.  C.  3  C.  L.  R.  755  ;  24  L.  J.  Ex.  195.) 

[  824  ]  A  right  of  way  of  necessity  can  only  arise  by  grant,  express  or  implied. 

Where,  to  an  action  of  trespass  qu.  cLfr.y  the  defendant  pleaded,  that  one 
N.  S.,  until  and  at  the  time  of  his  death,  was  seised  as  well  of  the  said  close 
in  which,  &c.,  holden  by  him  of  the  manor  of  II.,  as  also  of  another  adjoin- 
ing close,  called  Y.,  holden  of  the  manor  of  T.,  and  that  the  said  N.  S.  had 
no  way  to  close  Y.,  except  over  the  said  close  in  which,  &c. ;  and  that  on 
his  death  the  said  closes  respectively  escheated  to  the  loi^ds  of  the  manors  of 

(1)  Cited  in  Deacon  v.  S.  E.  By,  Co.  (1889)  61  L.  T.  379. 
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H.  and  T.,  and  that  the  lord  of  T.,  by  virtue  of  the  premises,  from  and  after       I'rqctor 
the  death  of  the  saiil  N.  S.,  until  and  at  the  time  when,  &c.  necessarily  had  r, 

and  still  of  right  ought  to  have  a  cei*tain  necessary  way  on  foot,  &c.  over  Hodgson. 
the  said  close,  &c.,  to  and  fix)m  the  said  close  called  Y.,  at  all  times  of  the 
year,  for  the  necessary  use  and  occupation  of  the  said  close  called  Y.,  the 
same  being  such  way  as  had  been  and  was  used  in  the  lifetime,  and  until 
and  at  the  time  of  the  death  of  the  said  N.  S.,  and  the  most  convenient  way 
over  the  said  close,  in  which,  &c.,  to  the  said  other  close.  The  plea  then 
justified  the  trespasses  as  the  servant  of  the  lord  of  the  manor  of  T. :  Held, 
on  motion  for  judgment  non  ohaUtnte  veredicto^  that  the  plea  was  bad. 

Held,  also,  that,  assuming  title  by  escheat  to  be  equivalent  to  title  by 
grant,  the  plea  was  bad  in  not  averring  that  the  loi*d  of  the  manor  of  T.  had 
no  other  way  at  the  time  of  the  trespass. 

Trespass  for  breaking  and  entering  a  certain  close  of  the 
plaintifif's,  called  Far  Close  Field,  situate  in  the  parish  of  Melling, 
in  the  county  of  Lancaster. 

In  addition  to  other  pleas,  the  defendant  pleaded,  fourthly,  that 
one  Newman  Swainson  in  his  lifetime  and  until  and  at  the  time  of 
his  death  was  seised  in  fee  as  well  of  the  said  close  in  which,  &c., 
and  which  said  close  was  holden  by  him  as  of  the  manor  of  Hornby, 
as  also  of  a  certain  other  close,  called  Long  Yarlside,  and  which 
said  last-mentioned  close  was  holden  by  him  as  of  a  certain  other 
manor,  to  wit,  of  the  manor  of  Tunstal ;  and  that  the  said  close  in 
which,  &c.,  lay  and  still  lies  contiguous  to  a  certain  common  high- 
way ;  and  that  the  said  close,  called  the  Long  Yarlside,  was  situate 
and  next  adjoining  to  the  said  close  in  which,  &c.,  and  that  the 
said  N.  Swainson  being  so  seised,  had  no  way  to  the  said  close 
called  Long  Yarlside,  excepting  from  the  said  highway,  through  and 
over  the  said  close  in  which,  &c. ;  that  the  said  N.  Swainson  died 
so  seised  of  the  said  several  closes  without  having  devised  the  same 
or  either  of  them,  and  without  heirs,  whereupon  the  said  close  in 
which,  &c.,  escheated  to  the  then  lord  of  the  manor  of  Hornby, 
and  the  said  other  close  escheated  to  the  then  lord  of  the  manor  of 
Tunstal ;  and  the  defendant  says,  that  *the  said  lord  of  the  manor  [  •825  ] 
of  Tunstal,  by  virtue  of  the  premises  in  this  plea  aforesaid,  from 
and  after  the  death  of  the  said  N.  Swainson  until  and  at  the  time 
when,  &c.,  necessarily  had,  and  still  of  right  ought  to  have,  a  certain 
necessary  way  on  foot,  and  with  cattle,  horses,  and  carriages,  from 
the  said  highway  over  the  said  close  in  which,  &c.,  to  the  said 
close,  called  Long  Yarlside,  and  from  the  said  last-mentioned  close 
over  the  said  close  in  which,  &c.,  to  the  said  highway,  at  all  times 
of  the  year,  for  the  necessary  use  and  occupation  of  the  said  close 
called  Long  Yarlside,  the  same  being  such  way  as  had  been  and 
was  used  in  the  lifetime  and  until  and  at  the  time  of  the  death  of 
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PuocTOR  the  said  N.  Swainson,  and  the  most  convenient  way  over  the  said 
HoDosoy.  c^ose  in  which,  &c.,  to  the  said  other  close.  The  plea  then  pro- 
ceeded to  justify  the  trespasses  as  the  servant  of  the  lord  of  the 
manor  of  Tunstal.  The  plaintiff  took  issue  on  this  plea,  and  also 
new  assigned. 

At  the  trial,  before  Crowder,  J.,  at  the  last  Lancaster  Assizes,  it 
appeared  that  the  two  closes  in  question,  viz.  the  Far  Close  and 
Long  Yarlside,  adjoined  and  formed  part  of  one  estate,  which  in 
1797  was  purchased  by  one  Leonard  Graven,  who  in  1821  was 
succeeded  by  his  nephew,  Stephen  Craven.  S.  Craven  died  in 
1822,  after  devising  the  property  to  N.  Swainson,  who  died  intestate 
and  without  heirs,  in  March,  1858.  L.  Craven  occupied  both  closes 
himself ;  and  from  1822  to  1853  they  were  in  the  occupation  of  the 
same  tenant.  On  N.  Swainson's  death  the  two  closes  respectively 
escheated  to  the  lords  of  the  manors  of  Hornby  and  Timstal,  and  it 
was  admitted  or  assumed  that  the  plaintiff  and  the  defendant 
claimed  under  them.  It  was  also  admitted,  on  the  part  of  the 
plaintiff,  that  the  way  now  claimed  by  the  defendant  was  used  by 
the  tenant  of  the  two  closes  for  the  time  being,  in  order  to  go  from 
the  highway  which  bounded  Far  Close  on  one  side  and  Long 
Yarlside  on  the  other ;  but  it  was  contended,  that  so  far  from  its 
being  a  way  of  necessity,  another  way  was  frequently  used.  The 
[  •826  ]  jury  *found  a  verdict  for  the  defendant  on  the  fourth  plea,  and  also 
on  the  plea  of  Not  guilty  to  the  new  assignment.  The  learned 
Judge  gave  the  plaintiff,  who  obtained  a  verdict  on  the  other  issues, 
leave  to  move  to  enter  the  verdict  for  him  on  the  fourth  plea,  non 
obstante  veredicto, 

A  rule  having  been  accordingly  obtained  in  Michaelmas  Term — 

Hugh  Hill  and  Cowling  now  showed  cause : 

The  plea  states  a  unity  of  seisin  of  the  two  closes  in  Swainson*s 
lifetime,  and  a  way  of  necessity  over  one  to  the  other.  Where  a 
person  is  seised  of  two  closes  and  there  is  no  way  of  access  to  one 
except  over  the  other,  a  grant  of  one  involves  a  grant  of  the  way. 

(Parke,  B.  :  All  ways  of  necessity  arise  from  a  presumed  grant, 
but  the  lords  of  the  manors  are  not  grantees.) 

The  first  question  to  be  determined  is,  what  is  the  effect  of  the 
escheat?  It  is  submitted,  that,  if  Swainson,  instead  of  dying 
without  issue  and  the  estate  escheating,  had  made  an  actual  grant 
to  the  lord  in  his  lifetime  without  reservation,  the  law  would  imply 
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a  right  of  way;  and  a  lord  who  takes  by  escheat,  takes  as  a  Fboctob 
purchaser  rather  than  in  any  other  character,  and  subject  to  the  hodoson. 
incidents  of  the  tenure.  An  escheat  is  a  conveyance  by  act  of  law, 
and  participates  in  the  nature  both  of  a  purchase  and  a  descent  (l). 
Therefore,  as  the  creation  of  a  right  of  way  is  in  the  nature  of  an 
incumbrance,  the  lord  must  take  subject  to  that  incumbrance. 
The  reason  why  a  way  of  necessity  is  allowed  is,  that  the  land 
would  otherwise  remain  out  of  cultivation.  In  Pinnington  v. 
GcUland(2),  it  was  held,  that  a  right  of  way  may  exist  without  any 
express  reservation.  The  Court  there  says,  "It  no  doubt  seems 
extraordinary  that  a  man  should  have  a  right  which  certainly 
derogates  from  his  own  grant ;  but  the  law  is  distinctly  laid  down 
to  be  so,  and  probably  for  the  reason  *given  in  one  of  the  authorities,  [  *B27  ] 
that  it  is  for  the  public  good,  as  otherwise  the  close  surrounded 
would  not  be  capable  of  cultivation."  The  reason  referred  to  is 
found  in  Dutton  v.  Taylor  (a). 

(Parke,  B.  :  Is  there  any  authority  for  saying,  that  a  right  of 
way  of  necessity  can  arise  except  by  grant.) 

In  Staph  V.  Haydon  (4),  it  is  laid  down  that  a  stranger  may  have  a 
right  in  three  modes — by  prescription,  by  grant,  and  of  necessity  ; 
and  that  is  recognised  as  law  in  Pinnington  v.  OallaniL 

Secondly.  Assuming  escheat  to  be  equivalent  to  a  conveyance, 
the  right  is  properly  alleged  in  the  plea  ;  for  the  form  used  is  that 
given  by  the  precedents:  1  Wms.  Saund.  822 b,  and  823a,  n.^o), 
and  the  precedent  in  Bastall,  referred  to  in  Ghitty  on  Pleading, 
vol.  8,  p.  1048,  6th  ed. 

(Parke,  B.  :  All  the  precedents  allege  a  grant.  But  even  assuming 
that  escheat  is  equivalent  to  a  grant,  the  only  ground  on  which  the 
lord  of  the  manor  can  claim  a  way  of  necessity  is  that  he  has  no 
other  way.    The  plea  does  not  contain  any  such  averment.) 

The  assertion  of  a  right  of  way  of  necessity  involves  a  denial  of  any 
other  right ;  for  the  meaning  of  a  way  of  necessity  is,  that  there  is 
no  other  way.  The  plaintiff  might  have  shown,  on  the  issue  taken 
on  the  plea,  that  the  lord  of  Tunstal  had  another  way,  or  he  might 
have  replied,  that,  although  there  was  formerly  a  way  of  necessity, 
it  had  now  ceased  to  exist ;  for  the  plea  must  be  read  with  reference 
to  the  rule  of  law  which  reserves  the  way  because  a  necessity  for  it 

(1)  Hargraye's  Co.  Litt.  18  b,  «.  2.  (3)  2  Lutw.  1487. 

(2)  96  B.  B.  508  (9  Ex.  1).  (4)  6  Mod.  1. 
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Pboctor  exists :  Holmes  v.  Goring  (l).  In  Dutton  v.  Taylm-  the  plea  alleged 
HoDasoN.  t^^^  Gleaton  was  seised  simvl  et  semel  of  two  closes,  the  Horseleaaow 
and  Owene  Croft,  and  that  he  had  no  other  way  from  a  certain 
"  vinelle"  over  Horseleasow,  and  that  Cleaton  conveyed  Horseleasow 
to  one  Astbury,  bat  continued  to  use  the  way.  The  case  shows 
that  this  plea  is  good,  without  an  averment  that  there  was  no 
other  way. 

[  *828  ]  (Pabke,  B.  :  '^'There  is  a  clear  allegation  of  a  grant  in  thai  case. 

The  extent  of  the  authority  of  Holmes  v.  Goiing  is,  that,  admitting 
a  grant  in  general  terms,  it  may  be  construed  to  be  a  grant  of  a 
right  of  way  as  from  time  to  time  may  be  necessary.  I  should 
have  thought  it  meant  as  much  a  grant  for  ever  as  if  expressly 
inserted  in  a  deed,  and  it  struck  me  at  that  time  that  the  Court 
was  wrong  :  but  that  is  not  the  question  now. 

Alderson,  B.  :  Probably,  if  this  case  be  taken  to  a  court  of  error, 
Holmes  v.  Qoring  will  be  reviewed.) 

Aiherton  was  not  called  upon  to  support  the  rule. 

Parse,  B.  : 

I  am  clearly  of  opinion  that  the  plea  is  bad  for  not  showing  a 
way  of  necessity  at  the  lime  of  the  trespass  complained  of.  It  is 
consistent  with  the  plea,  that  the  lord  of  the  manor  of  Tunstal  had 
fifty  other  ways.  But,  even  if  the  plea  had  contained  a  sufficient 
allegation  of  a  way  of  necessity  at  the  time,  I  am  still  of  opinion 
that  it  would  have  been  insufficient,  and  that  no  right  of  way  of 
necessity  can  exist  where  the  title  of  the  parties  is  by  escheat 

Alderson,  B.  : 

I  am  of  the  same  opinion.  It  must  be  shown  that  the  party  to 
whom  the  land  was  granted  or  escheated  (supposing  escheat  were 
equal  to  a  grant),  had  no  other  way.  Here  it  is  not  alleged  that 
the  lord  of  Tunstal  had  no  other  way.  It  is  a  non  sequitur  to  say, 
that  because  N.  Swainson  had  no  other  way  therefore  the  lord  of 
the  manor  also  had  none. 

Platt,  B.,  concurred. 

Rtde  absolute, 
(1)  27  E.  R.  549  (2  Bing.  76). 
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HOPE  AND  VICKERMAN  r.  MEEKfl).  isss. 

reh.  8. 

(10  Ex.  829—845;  S.  C.  25  L.  J.  Ex.  11.)  

T  829  1 
A.   B.,   having  recovered  judgment  against  C.   D.,    issued    execution         ^    "    -' 

thereon,  and  seized  his  goods  under  a  writ  oifi.  fa,  on  the  3rd  of  Decern  her, 
1851.  On  the  morning  of  the  5th  a  notice  was  given  to  A.  B.  by  the 
solicitors  of  certain  of  C.  D.*8  crditors,  who  afterwards  prosecuted  a  petition 
in  bankruptcy  against  him.  This  notice  stated,  that  it  was  given  on  behalf 
of  several  creditors  of  C.  D. ;  that  he  had  committed  an  act  of  bankruptcy, 
and  also  that  he  had,  on  the  4th  (the  previous  day)  executed  a  conveyance 
of  all  his  property  to  trustees  for  the  benefit  of  his  creditors.  On  the  after- 
noon of  the  5th,  the  goods  which  had  been  taken  in  execution  were  sold. 
The  petition  in  bankruptcy  was  presented  on  the  1 1th  of  December,  and  on 
the  following  day  C.  D.  was  adjudicated  a  bankrupt.  The  petitioning 
creditor  was  the  president  of  a  money  club,  and  the  preceding  president 
had,  in  accordance  with  the  rules  of  the  club,  in  June,  1851,  indorsed  to 
him  two  promissory  notes  for  50/.  each,  expressed  to  be  payable  on  demand, 
which  were  part  of  the  property  and  securities  of  the  club.  The  shares  of  the 
club  were  50/.  shares ;  and  the  bankrupt,  who  had  been  a  subscriber  for  two 
shares  previously  to  the  month  of  May,  became  the  purchaser  of  two  shares, 
and  had,  with  two  securities,  executed  the  notes  on  his  becoming  such 
purchaser.  According  to  the  rules  of  the  club,  he  was  to  pay  10«.  per  month 
'  on  each  share,  and  interest  at  5/.  per  cent,  upon  the  amount ;  and,  by  one  of 
the  rules,  it  was  provided,  '*  that,  in  case  either  of  the  sureties  should  die 
before  the  subscriber's  share  be  paid  up,  such  subscriber  should  have 
immediate  notice,  in  writing,  from  the  president  and  stewards,  to  provide  a 
fresh  surety,  to  the  satisfaction  of  the  committee,  within  a  reasonable  time, 
as  the  necessity  of  the  case  might  require;  and,  in  case  of  neglect,  the 
committee  should  have  power  to  recover  the  whole  amount  of  such  sub- 
scriber's share  or  shares  then  unpaid  by  an  action  at  law."  The  bankrupt 
had  paid  all  the  monthly  payments,  and  the  interest  due  up  to  the  time  of 
his  bankruptcy;  but,  in  May,  1851,  one  of  the  sureties  died,  and  a  notice 
was  sent  to  the  bankrupt  to  provide  a  fresh  surety,  which  he  had  neglected 
to  do;  and,  at  the  time  of  the  committing  of  the  act  of  bankruptcy  in 
November,  1851,  more  than  50/.  remained  unpaid  to  the  clerk.  The  sum 
due  upon  the  two  promissory  notes  was  relied  on  as  the  petitioning  creditor's 
debt. 

In  an  action  by  the  assignees  of  the  bankrupt  against  A.  B.,  to  recover 
the  amount  of  the  proceeds  of  the  goods  so  sold  after  an  act  of  bankruptcy, 
and  notice  under  the  133rd  section  of  the  12  &  13  Vict.  c.  106  (2) :  Held, 
first,  that  the  petitioning  creditor  s  debt  was  valid  (2),  and,  secondly,  that 
the  notice  was  sufficient. 

Trover  by  the  plaintiffs,  as  assignees  of  Alexander  Dunbar,  a 
bankrupt,  for  the  conversion  of  certain  household  and  other  goods. 
— Pleas :  first,  Not  guilty ;  secondly,  that  the  plaintiffs  were  not 
possessed  as  assignees  of  the  goods  ;  and,  thirdly,  that  the  plaintiffs 
were  not  assignees  as  alleged.     Upon  these  pleas  issues  were  joined. 

At  the  trial,  before  W.  H.  Watson,  Esq.,  at  the  last  York  Assizes, 

(1)  Lucas  V.  Dicktr  (1880)  5  C.  P.  D.      1883. 

150, 156, 50  L.  J.  0.  P.  190, 42  L.  T.  627.  (3)  See  now  s.  6  of  the  Bankruptcy 

(2)  S.  49  of  the  Bankruptcy  Act,      Act,  1883. 
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Hope  the  following  facts  appeared:  The  plaintiffs  were  the  official  and 
Meek.  trade  assignees  respectively  of  Danbar,  the  bankrupt,  who  carried 
on  the  trade  of  a  boot  and  shoe  maker,  at  Halifax,  in  Yorkshire. 
[  •830]  On  the  8rd  of  *December,  1851,  Dunbar's  goods  were  seized  under 
a  writ  of  H.  fa.^  upon  a  judgment  obtained  against  him  by  the 
defendant  for  the  sum  of  149/.  On  the  following  day,  Dunbar 
executed  an  assignment  of  all  his  property  and  effects  for  the 
benefit  of  his  creditors.  On  the  morning  of  the  5th  of  December, 
the  solicitors  of  several  of  the  creditors  served  the  following  notice 
upon  the  sheriff's  officer  and  the  defendant : 

"  To  Mr.  James  Meek,  of  York,  to  the  High  Sheriff  of  Yorkshire 
and  his  deputies  and  officers,  and  all  others  whom  it  may  concern : 

*'  We,  the  undersigned,  as  attornies  for  and  on  behalf  of  several 
of  the  creditors  of  Alexander  Dunbar,  of  Halifax,  in  the  county  of 
York,  boot  and  shoe  maker,  hereby  give  you  this  formal  notice,  that 
the  said  Alexander  Dunbar  hath,  on  or  before  the  Ist  day  of 
December  instant,  committed  an  act  of  bankruptcy,  and  hath  also 
by  deed,  bearing  date  the  4th  day  of  the  present  month  of  December, 
and  made  between  the  said  Alexander  Dunbar,  of  the  first  part ; 
George  Storey,  of  Halifax,  aforesaid,  leather  dealer,  and  Joseph 
Yickerman,  of  Halifax,  bookbinder,  trustees  for  themselves  and  the 
rest  of  the  creditors  of  the  said  Alexander  Dunbar,  of  the  second 
part ;  and  the  several  other  persons  whose  names  and  seals  are 
thereunto  subscribed  and  set,  being  respectively  creditors  of  the 
said  Alexander  Dunbar,  of  the  third  part :  assigned  all  and  every 
his  personal  estate  and  effects  unto  the  said  trustees  for  the  equal 
benefit  of  his  creditors,  and  that  a  petition  for  adjudication  in 
bankruptcy  will  be  forthwith  filed  against  the  said  Alexander 
Dunbar ;  and  further,  that  if  you'  proceed  to  a  sale  of  the  goods 
and  effects  whereof  the  said  Alexander  Dunbar  was  possessed,  you 
will  do  so  at  your  peril.    Dated  this  4th  day  of  December,  1851. 

"  Yours,  &c., 

**  W.  P.  and  F.,  Attornies-at-law." 

[  831  ]  In  the  afternoon  of  the  same  day,  a  bill  of  sale  of  the  property 

seized  under  the  writ  of  ^.  /a.  was  executed  by  the  sheriff's  officer. 
A  petition  for  adjudication  in  bankruptcy  was  dated  and  filed  on 
the  8th  of  December,  and  was  signed  by  the  plaintiff  Yickerman. 
who  was  the  trade  assignee  and  petitioning  creditor.  The  claim, 
in  respect  of  which  the  petitioning  creditor's  debt  was  founded. 
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consisted  of  two  promissory  notes  of  50Z.  each,  made  by  Dunbar        hope 
previously  to  May,  1851,  and  which  were  in  the  following  form :  mebk. 

"  On  demand,  we  jointly  and  severally  promise  to  pay  to 
Alexander  Hoatson,  or  order,  the  sum  of  50/.  with  lawful  interest, 
value  received. 

"Alexander  Dunbar, 

**Jos.  Holt. 

"J.  Barker." 

These  notes  were  indorsed  by  Hoatson  to  the  plaintiff  Vickerman, 
who  was  the  president  of  a  club  established  at  Halifax,  called  "  A 
Commercial  Society  ;  or.  New  Money  Club,"  and  of  which  Dunbar 
was  a  member.  The  proceedings  of  the  club  were  regulated  by 
certain  printed  rules,  of  which  the  following  only  are  material  to 
the  present  case : 

1.  "  This  society  shall  be  holden  at  the  house  of  Mr.  John  Biley, 
the  '  Union  Cross  '  Inn,  Halifax,  in  the  county  of  York,  or  at  such 
other  house  as  the  majority  of  subscribers  shall  at  the  half  yearly 
meeting  appoint,  and  shall  be  held,  continued,  and  carried  on  until 
each  and  every  member  shall  have  received  the  several  shares  for 
which  he  or  she  shall  subscribe." 

16.  **  That  every  member  or  subscriber  shall  pay  to  the  stewards, 
towards  the  funds  of  this  society,  between  the  hours  of  eight  and 
nine  o'clock,  every  monthly  meeting,  the  monthly  sums  or  sub- 
scriptions following :  namely,  for  each  and  every  share  of  50/.  the 
monthly  sum  of  10«." 

21.  *•  That  when  any  lot  is  drawn  or  purchased,  the  *money  [  *^'^2  ] 
shall  be  paid  to  the  member  to  whom  it  belongs,  as  soon  as  there 
is  a  sufficient  sum ;  such  member  together  with  two  sufficient 
sureties  giving  such  security,  at  his  expense,  as  shall  be  approved 
of  by  the  committee,  for  payment  of  the  said  lot  or  sum  by  the 
respective  monthly  instalments  hereinbefore  mentioned,  according 
to  the  sum  subscribed  for,  together  with  interest  after  the  rate  of 
51.  per  cent,  per  annum  for  the  same,  till  paid  ;  the  interest  of  the 
whole  sum  received  to  be  paid  every  monthly  night,  till  the  whole 
principal  be  paid  in  by  the  instalments  hereinbefore  mentioned : 
and  in  case  any  member  purchasing,  or  whose  lot  shall  be  drawn, 
shall  not  procure  sufficient  sureties  by  the  time  there  is  a  sufficient 
sum  of  money  in  the  fund  to  pay  him,  he  shall  pay  interest  for  the 
money  after  the  rate  of  5L  per  cent,  till  the  following  monthly 
night,  when,  if  he  does  not  find  such  sureties  as  aforesaid,  his 
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Hope        ticket  shall  be  again  returned  into  the  bag  or  box,  and  another 
Meek.       ticket  drawn  or  sold,  and  such  member  shall  pay  5s.  for  every  50/. 
share  so  returned  besides  the  interest,  as  above  mentioned." 

22.  **  That  if  any  member  or  subscriber,  who  having  drawn  or 
purchased  his  lot  and  received  the  money  oat  of  the  club,  and 
having  given  security  for  payment  of  his  subscriptions  as  after 
mentioned,  shall  omit,  neglect,  or  refuse  to  pay  his  subscriptions 
and  all  fines  for  such  neglect,  or  the  interest  of  the  money  he  has 
received  out  of  the  club,  an  action  shall  be  brought  against  him 
and  his  sureties  upon  the  security  given,  and  in  that  case  payment 
of  the  whole  amount  remaining  due  upon  such  security  will  be 
compelled ;  but  the  sureties,  or  any  one  of  them,  after  paying  all 
arrears  and  fines  upon  such  share  or  shares,  and  giving  additional 
security,  if  thought  necessary  by  the  committee,  shall  be  allowed 
to  contribute  to  such  share  or  shares  on  precisely  the  same  terms 
as  the  principal,  and  be  equally  amenable  to  all  laws  and  regulations 
of  this  society." 
[  8.33  ]  24.  ^'  That  a  treasurer  be  appointed,  to  whom  the  stewards  shall 

hand  over  all  surplus  money  every  meeting  night,  together  with 
the  promissory  notes.  All  securities  to  be  taken  in  the  name  of 
the  treasurer.  That,  if  at  any  time  the  committee  shall  think  fit 
to  appoint  a  new  treasurer,  the  one  retiring  shall  indorse  or  transfer 
all  securities  taken  in  his  name  to  his  successor." 

28.  "  That,  in  case  either  of  the  sureties  provided  by  any  sub- 
scriber should  die,  or  become  bankrupt  or  insolvent,  or  assign  over 
his  effects  for  the  benefit  of  his  creditors,  or  reside  far  from  the 
place  where  he  resided  at  the  time  he  signed  the  promissory  note 
given  to  the  society  before  such  subscriber's  share  and  interest  be 
paid  up,  such  subscriber  shall  have  immediate  notice  in  writing 
from  the  president  and  stewards  to  provide  a  fresh  surety,  to  the 
satisfaction  of  the  committee,  within  a  reasonable  time,  as  the 
necessity  of  the  case  may  require ;  and  in  case  of  neglect,  the  com- 
mittee shall  have  the  power  to  recover  the  whole  amount  of  such 
subscriber's  share  or  shares  then  unpaid  by  an  action  at  law." 

Dunbar  had  paid  all  the  monthly  subscriptions  to  the  club,  and 
all  interest  up  to  the  time  of  his  bankruptcy ;  but  in  May,  1851, 
one  of  the  sureties  died,  and  notice  was  given  to  the  bankrupt  to 
provide  a  fresh  surety,  which  he  had  failed  to  do.  At  the  time  of 
the  committing  of  the  act  of  bankruptcy,  in  November,  1S51, 
upwards  of  50/.  remained  due  upon  these  notes.  The  act  of  bank- 
ruptcy relied  upon  at  the  trial  was  the  bankrupt's  keeping  house 


I  - 
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in  November,  1851.  This  action  was  brought  to  recover  the  pro-  Hope 
ceeds  of  the  sale  of  the  goods  seized  on  the  5th  of  December  under  meee. 
the  writ  olji.ja. 

On  the  part  of  the  defendant  it  was  submitted — iBrst,  that  the 
petitioning  creditor's  debt  was  not  valid ;  and,  secondly,  that  the 
notice  given  on  the  5th  of  December  was  insufficient. 

The  learned  Judge  overruled  the  latter  objection ;  but  *reserved  [  *834  ] 
leave  to  the  defendant  to  move  to  enter  a  nonsuit  on  the  first ;  and 
he  left  it  to  the  jury  to  say  whether  there  had  been  an  act  of  bank- 
ruptcy in  November  by  Dunbar  beginning  to  keep  house.  The 
jury  having  found  that  fact  in  the  affirmative,  a  verdict  was  entered 
for  the  plaintiffs  for  1002.,  leave  being  reserved  to  the  defendant  to 
move  to  set  the  verdict  aside  and  to  enter  a  verdict  for  him  in  case 
the  Court  should  be  of  opinion  that  the  ruling  of  the  learned  Judge 
upon  the  first  point  was  wrong. 

Knowles  obtained  a  rule  nisi  to  enter  a  nonsuit,  or  for  a  new 
trial,  on  the  three  following  grounds : 

First,  that  there  was  no  sufficient  evidence  of  a  debt  due  both  at 
law  and  in  equity  to  support  a  petitioning  creditor's  debt ;  secondly, 
that  there  was  no  sufficient  notice  of  an  act  of  bankruptcy ;  and 
thirdly,  that  the  evidence  of  notice  was  not  sufficient  to  bring  the 
notice  within  the  meaning  of  the  statute,  and  that  at  all  events  the 
evidence  ought  to  have  been  left  to  the  jury. 

Atherion  and  J,  Addison  showed  cause  (Jan.  29  and  31)  (l)  : 

First,  there  was  a  good  petitioning  creditor's  debt.  *  *  ♦ 
Secondly,  the  notice  was  sufficient.  The  133rd  section  of  the  [836] 
12  &  13  Vict.  c.  106,  upon  which  this  question  turns,  protects 
transactions  made  with  a  bankrupt  under  the  circumstances  therein 
specified,  and  enacts,  in  substance,  that  all  executions  and  attach- 
ments against  the  goods  and  chattels  of  any  bankrupt,  bond  fide 
executed  and  levied  by  seizure  and  sale  before  the  date  of  the  fiat 
or  the  filing  of  such  petition,  shall  be  deemed  to  be  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by  such  bankrupt  committed, 
provided  the  person  at  whose  suit  or  on  whose  account  such 
execution  or  attachment  shall  have  issued  had  not,  at  the  time  of 
so  executing  or  levying  such  execution  or  attachment,  or  at  the 
time  of  making  any  sale  thereunder,  notice  of  any  prior  act  of 

(1)  Before  Pollock,  C.  B.,  Parke,  B.,      B.,  however,  did  not  hear  the  latter 
Aldersou,  B.,  and  Martin,  B.     Parke,      part  of  the  argument. 
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Hope  bankruptcy  by  him  committed.  The  plaintiffs  do  not  rely  upon 
Meek.  ^^^^  P^^^  ^^  ^^^  notice  which  refers  to  the  deed  of  assignment.  It 
will,  however,  be  said,  that  the  notice  is  too  general  in  its  terms, 
and  that  it  ought  to  have  specified  the  particular  act  of  bankraptcy 
upon  which  the  party  giving  the  notice  relied.  The  Legislature 
intended,  in  requiring  a  notice  to  be  given,  to  put  parties  having 
dealings  with  a  bankrupt  trader  on  their  guard,  as  the  title  of  the 
assignees  dates  from  the  time  of  the  act  of  bankruptcy.  If  a  person, 
therefore,  after  receiving  a  notice  of  the  true  position  of  an 
insolvent  trader  still  persists  in  transacting  business  with  him, 
he  does  so  at  his  peril. 

[  *83C  ]  (Paekb,  B.  :  If  the  notice  does  not  contain  any  ^mention  of  any 

specific  act  of  bankruptcy,  how  is  the  person  who  receives  it  to 
ascertain  the  truth  of  it  ?) 

He  is  at  liberty  to  make  inquiries  from  that  party  from  whom  he 
receives  it.  If  he  does  not  avail  himself  of  the  information  he 
must  take  the  consequences,  however  serious  they  may  be.  In 
Udcd  V.  Walton  (1),  a  notice  by  a  bankrupt  to  an  execution  creditor, 
that  **  he  had  committed  several  acts  of  bankruptcy,"  was  held  a 
sufiicient  notice  of  a  prior  act  of  bankruptcy  within  the  2  <&  3 
Vict.  c.  29.  Pollock,  C.  B.,  there  says,  "  Here  there  is  a  direct 
notice  that  acts  of  bankruptcy  have  been  committed,  and  such  a 
notice  is  on  general  principles  sufficient  to  satisfy  the  Act  of 
Parliament.  There  would  be  great  inconvenience  in  putting  any 
other  construction  upon  it ;  for  there  are  twenty  different  kinds  of 
acts  of  bankruptcy,  and  it  would  be  almost  impossible  to  state  with 
accuracy  what  ought  to  be  the  form  of  notice  adapted  to  each  act 
of  bankruptcy."  The  188rd  section  was  passed  for  the  purpose  of 
protecting  those  persons  only  who  use  due  diligence  and  care  in 
transacting  business.  It  will  further  be  said,  that,  even  assuming 
the  defendant  to  have  had  a  knowledge  of  the  act  of  bankruptcy, 
still  he  had  no  sufficient  notice  within  the  true  meaning  of 
the  133rd  section.  Knowledge,  however,  of  a  fact  includes 
notice  of  it. 

(Parke,  B.  :  Where  a  party  knows  of  an  act  of  bankruptcy,  as 
where  he  sees  the  act  itself,  he  has  notice  of  the  act.    If,  therefore, 
he  sees  the  bankrupt  execute  a  deed  by  which  he  transfers  all  his 
property  to  his  creditors,  a  formal  notice  to  him  is  unnecessary.) 
(1)  69  B.  B.  696  (14  M.  &  W.  254). 
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It  may  also  be  said,  that  the  notice  was  merely  a  speculative  notice,        Hope 
as  the  parties  by  whom  it  was  given  had  no  knowledge  of  the  facts       mkek. 
it  contained,  and  consequently  that  it  is  bad.     If,  however,  the 
facts  were  true,  the  circumstance  that  they  were  not  precisely 
within  the  knowledge  of  the  giver  of  the  notice  is  wholly  immaterial. 
In  *  Jennings  v.  Roberts  (l),  it  was  held,  that,  if  a  party  to  a  bill  of       [  *837  ] 
exchange  gives  a  positive  notice  of  dishonour,  which  afterwards 
turns  out  to  be  true,  it  is  immaterial  whether  he  had  absolute 
knowledge  of  the  fact  at  the  time  when  he  gave  the  notice. 

(Parke,  B.  :  This  question  is  also  treated  in  the  notes  to  Cooper 
V.  Chitti/,  in  1  Smith's  L.  C.  237  c.) 

The  term  "  notice  "  means  such  a  reasonable  notice  as  is  sufficient 
to  put  the  person  dealing  with  the  bankrupt  on  his  guard.  The 
last  point  appears  to  be  involved  in  this  question. 

Knowles  and  T.  Jones  in  support  of  the  rule : 

First,  there  are  several  objections  to  the   sufficiency  of  the 

petitioning  creditor's  debt.     *     *     (They  also  contended  that  the       [  839  ] 

notice  was  insufficient,  but  the  argument  on  this  point   turned 

chiefly  upon  the  mode  in  which  the  deed  of  assignment  was  given 

in  evidence.) 

Cur,  adv,  vulL 

The  judgment  of  the  Court  was  now  delivered  by  [  84u  ] 

Parke,  B.  : 

This  was  an  action  tried  before  Mr.  Watson  at  the  last  York 
Assizes.  It  was  brought  by  the  assignees  of  a  bankrupt  named 
Dunbar,  to  recover  a  sum  of  money  from  the  defendant,  being  the 
proceeds  of  goods  of  the  bankrupt  sold  under  a  writ  of  fi.  fa,  after 
an  act  of  bankruptcy,  and  notice  under  the  183rd  section  of  the 
Bankrupt  Act  (12  &  IS  Vict.  c.  106),  before  the  sale. 

The  levy  was  made  on  the  3rd  of  December,  1861.  The  notice 
was  given  at  half-past  nine  on  the  morning  of  the  6th  by  the 
solicitors,  who  afterwards  prosecuted  the  petition  in  bankruptcy ; 
and  it  stated  that  it  was  given  on  behalf  of  several  creditors  of  the 
bankrupt,  that  he  had  committed  an  act  of  bankruptcy,  and  also 
that  he  had  on  the  4th,  (the  day  previously,)  executed  a  conveyance 
of  all  his  property  to  trustees,  for  the  benefit  of  his  creditors.    The 

(1)  99  B.  B.  653  (4  £1.  &  BL  615). 


864  1855.    EX.     10  EX.  840—841.  [b.b. 

Hope       sale  was  made  at  one  o'clock  of  the  same  day.    The  petition  was 
Mebk.       presented  on  the  11th  of  December,  and  the  adjudication  was  on 
the  12th. 

At  the  conclusion  of  the  plaintiffs'  case,  the  learned  counsel  on 
behalf  of  the  defendant  objected ;  first,  that  the  petitioning  creditor's 
debt  was  not  a  valid  one.  The  nature  of  it  will  be  hereafter  stated. 
Mr.  Watson  ruled  that  it  was,  but  gave  the  defendant  leave  to  move 
upon  the  point :  secondly,  that  the  notice  was  insufficient,  upon 
grounds  which  will  also  be  hereafter  stated.  Mr.  Watson  was  of 
opinion  that  it  was  sufficient. 

The  learned  counsel  for  the  defendant  then  addressed  the  jury 
as  to  whether  or  not  there  had  been  an  act  of  bankruptcy  in 
November  by  beginning  to  keep  house  ;  and  the  jury  having 
found  that  there  was,  a  verdict  was  entered  for  the  plaintiff.  A 
rule  was  obtained  to  enter  a  nonsuit  upon  the  point  reserved,  and 
for  a  new  trial,  upon  the  ruling  of  Mr.  W^atson,  as  to  the  notice ; 
[  *84i  ]  and  it  has  been  argued  before  us,  *and  we  are  of  opinion  that  the 
ruling  of  Mr.  Watson  was  right  on  both  points. 

The  petitioning  creditor  was  a  person  named  Vickerman,  who 
in  June,  1851,  was  appointed  the  president  of  a  money  club  estab- 
lished at  Halifax ;  and  the  preceding  president  had,  in  accordance 
with  the  rules,  indorsed  to  him  two  promissory  notes  for  50/.  each, 
expressed  to  be  payable  on  demand,  which  were  part  of  the  property 
and  securities  of  the  club.  The  shares  of  the  club  were  50Z.  shares, 
and  the  bankrupt,  who  had  been  a  subscriber  for  two  shares,  became 
the  purchaser  of  two;  and  he  and  two  sureties  had  executed  the 
promissory  notes  on  his  becoming  such  purchaser.  According  to 
the  rules  of  the  club,  he  was  to  pay  10^.  per  month  on  each  share, 
and  interest  at  51.  per  cent,  upon  the  amount ;  and  by  the  28th  rule 
it  was  provided,  that,  in  case  either  of  the  sureties  should  die  before 
the  subscriber's  share  be  paid  up,  such  subscriber  should  have 
immediate  notice,  in  writing,  from  the  president  and  stewards,  to 
provide  a  fresh  surety,  to  the  satisfaction  of  the  committee,  within 
a  reasonable  time,  as  the  necessity  of  the  case  might  require ;  and, 
in  case  of  neglect,  the  committee  should  have  power  to  recover 
the  whole  amount  of  such  subscriber's  share  or  shares  then  unpaid 
by  an  action  at  law. 

The  bankrupt  had  paid  all  the  monthly  payments  and  all  interest 

due  up  to  the  time  of  his  bankruptcy;  but,  in  May,  1851,  one  of 

the  sureties  died,  and  a  notice  had  been  sent  to  the  bankrupt  to 

-—  provide  a  fresh  surety,  which  he  had  neglected  to  do ;  and  at  the 
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time  of  the  committing  of  the  act  of  bankruptcy,  in  November,        Hope 
1851,  more  than  502.  remained  unpaid  to  the  club.  Meek. 

The  sum  due  upon  these  two  promissory  notes  was  the  alleged 
petitioning  creditor's  debt.  It  was  objected,  that,  the  petitioning 
creditor  being  a  trustee,  a  debt  due  to  him  could  not  be  a  good 
petitioning  creditor's  debt ;  and  the  case  of  Ex  parte  Gray  (i)  was 
cited. 

In  that  case,  it  seems  to  have  been  considered  by  the  Chief  Judge  [  B42  ] 
in  bankruptcy,  that  a  creditor,  being  a  mortgagee  in  trust,  could 
not  be  a  petitioning  creditor,  unless  with  the  acquiescence  of  the 
cestui  que  trust.  In  the  present  case,  however,  there  was  ample 
evidence  of  the  acquiescence  of  the  cestui  que  trust ;  and  we  appre- 
hend that  there  is  no  doubt  that,  generally  speaking,  it  is  no 
objection  to  a  petitioning  creditor  that  he  is  a  trustee. 

A  trustee  may  have  quite  as  great  an  interest  in  the  security  and 
preservation  of  the  debtor's  property  and  the  due  administration  of 
it  under  the  bankrupt  law  as  a  creditor  in  his  own  right ;  and  it 
has  been  held,  that  a  debt  due  by  the  bankrupt  to  his  wife's  trustees 
is  a  good  petitioning  creditor's  debt:  Ex  parte  Powell  (2).  It  is  to 
be  observed,  that,  in  the  case  of  Ex  jnirte  Oray,  the  cestui  que  trust 
had  no  right  to  recover  the  money  alleged  to  be  due  from  the  bank- 
rupt, and  that  a  court  of  equity  would  have  granted  an  injunction 
against  any  action  at  law  by  the  petitioning  creditor  upon  the 
covenant  in  the  mortgage  deed. 

It  was  secondly  contended,  that  nothing  was  due  on  the  promissory 
notes  ;  and  that  although,  in  order  to  a  defence  at  law,  no  evidence 
could  be  given  to  contradict  or  vary  the  terms  of  the  written  instru- 
ments, yet  in  equity  it  was  otherwise,  and  that  a  court  of  equity 
would  have  granted  an  injunction  against  the  plaintiffs'  proceeding 
at  law  on  the  notes;  and  if  this  were  so,  we  concur  that  there 
would  not  be  a  good  petitioning  creditor's  debt.  Such  a  debt  must 
be  one  for  which  an  action  could  be  maintained  at  law  in  the  name 
of  the  petitioning  creditor,  as  it  must  also  be  one  which  a  court  of 
equity  would  not  restrain  by  injunction  the  prosecuting  an  action 
in  respect  of  it.  It  must  in  fact  be  a  debt  which  the  creditor, 
according  to  the  rules  both  of  law  and  equity,  is  entitled  to  recover: 
Ex  parte  Page  (3),  Sarratt  v.  Austin  (4).  It  being  clear  that  the 
^petitioning  creditor  in  the  present  case  could  have  maintained  an  [  *843  ] 
action  at  law,  the  question  is,  whether  a  court  of  equity  would  have 

(1)  2  Mont.  &  A.  283.  (3)  1  Q.  &  J.  100. 

(2)  1  Mont.  B.  L.  15.  (4)  4  Taunt  208. 
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Hope  restrained  him  ;  and  this  entirely  depends  upon  the  true  constrac- 
M^K.  ^ion  of  the  28th  rule ;  and  we  think  that,  upon  the  bankrupt  failing 
to  provide  the  fresh  surety  in  compliance  with  it,  the  whole  amount 
of  his  shares  then  unpaid  became  due,  according  to  his  real  con- 
tract, and  that  a  court  of  equity  would  have  no  power  to  restrain 
the  petitioning  creditor,  being  the  indorsee  of  the  promissory  notes, 
from  insisting  upon  the  immediate  payment  of  this  sum,  which  it 
has  been  already  stated  exceeded  the  sum  necessary  to  be  a 
petitioning  creditor's  debt. 

It  was  further  contended,  that,  even  if  this  were  so,  an  action  at 
law  could  only  be  maintained,  and  that  no  petition  in  bankruptcy 
could  be  presented,  and  for  this  Guthrie  v.  Fisk  (1)  was  cited ;  but 
we  do  not  think  it  applies.  No  debt  was  there  due  to  the  petition- 
ing creditor  at  all,  he  was  merely  the  secretary  of  the  creditors ; 
and  the  Parliamentary  power  only  enabling  him  to  commence 
actions  and  suits,  the  Court  held  he  had  no  power  to  issue  a  fiat  in 
bankruptcy.  In  the  present  case  we  think  the  amount  unpaid  was 
a  debt  due  to  the  petitioning  creditor ;  and  when  the  other  neces- 
sary circumstances  concur,  a  debt  to  the  requisite  amount  confers 
upon  the  creditor  the  power  to  present  a  petition  in  bankruptcy  as 
a  right :  Ex  parte  Gray, 

It  was  also  contended,  that  the  bankrupt  was  a  partner  with  the 
petitioning  creditor  in  the  money  club,  and  that,  therefore,  there 
could  be  no  petitioning  creditor's  debt;  and  for  this  SUrer  v. 
Baimes  (2)  and  Jonen  v.  Gretton  (s)  were  cited.  It  is  true,  that  in  a 
sense  and  to  some  extent  there  was  a  partnership,  or  rather  a  joint 
interest,  amongst  the  members  and  subscribers  to  the  club,  bat  it 
was  not  at  all  such  a  joint  interest  as  disentitled  the  petitioning 
[  *844  ]  creditor  to  a  ^present  payment  of  the  amount  unpaid  by  the  bank- 
rupt, which,  in  our  opinion,  is  the  true  test  of  the  petitioning 
creditor's  debt.  We  are,  therefore,  of  opinion,  that  the  petitioning 
creditor's  debt  was  a  true  one. 

The  second  ground  upon  which  this  rule  was  granted  was  as  to 
the  notice.  The  Bankrupt  Law  Consolidation  Act  (12  &  18  Vict 
c.  106),  sect.  188,  provides,  that  an  execution  shall  be  valid,  not- 
withstanding a  prior  act  of  bankruptcy,  provided  the  person  at 
whose  suit  it  issues  had  not,  at  the  time  of  the  sale,  notice  of  any 
prior  act  of  bankruptcy  committed  by  the  bankrupt.  As  has  been 
already  stated,  the  notice  relied  on  in  the  present  case  was  given 

(1)  3  B.  A  C.  178.  (3)  91  E.  E.  766  (8  Ex.  773). 

(2)  6  Bing.  N.  0.  180. 
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before  the  sale  by  the  solicitors  who  prosecuted  the  petition  in  Hope 
bankruptcy,  and  purported  to  be,  and  no  doubt  really  was,  on  mbbk. 
behalf  of  several  creditors  of  the  bankrupt ;  and  it  stated  that  the 
bankrupt  had  committed  an  act  of  bankruptcy,  and  had  also 
executed  a  conveyance  of  all  his  property  in  trust  for  his  creditors 
on  the  4th  of  December  (the  day  before  the  notice  was  given). 
The  deed  of  conveyance  was  proved  by  the  attesting  witness,  and 
pat  in  evidence.  A  misapprehension,  we  have  no  doubt,  exists  as 
to  the  object  for  which  this  document  was  used.  We  cannot  doubt 
but  that  it  really  was  for  the  purpose  of  making  good  the  notice, 
although  not  so  understood  by  the  learned  counsel  for  the  defendant. 
It  was  an  act  of  bankruptcy,  and  a  commission,  ^A^a^,  or  petition  in 
bankruptcy  could  have  been  supported  by  it,  for  the  petitioning 
creditor  was  one  of  the  trustees  mentioned  in  it ;  but  he  did  not 
execute  or  assent  to  it,  nor  did  the  property  which  it  purported  to 
convey  pass  to  him  without  his  assent,  as  would  be  the  case  if  it 
had  been  simply  a  conveyance  for  his  benefit  till  he  dissented. 

Now,  if  there  may  have  been  any  question  as  to  the  sufficiency  of 
the  notice  coming  from  the  solicitors  for  the  creditors  only,  and 
supposing  it  to  have  contained  merely  general  terms,  specifying  no 
particular  act  of  bankruptcy,  the  same  objection  certainly  does  not 
apply  to  that  part  of  it  which  ^states  that  a  deed  of  conveyance  of  [  *845  ] 
all  his  property  had  been  executed  by  the  bankrupt  on  the  4th  of 
December.  This  intimation  is  surely  particular  enough,  and, 
coming  from  the  solicitors  to  the  creditors,  was  quite  sufficient. 
Where  an  act  of  bankruptcy  has  been  in  fact  committed,  any  com- 
munication which  brings  to  the  knowledge  of  the  execution  creditor 
before  the  sale  the  alleged  fact,  that  an  act  of  bankruptcy  has  been 
committed,  in  a  way  which  ought  to  induce  him  as  a  reasonable 
man  to  believe  that  the  notification  was  true,  is  in  our  judgment  a 
sufficient  notice. 

For  the  above  reasons  we  think  the  ruling  of  Mr.  Watson  on 
both  points  was  right,  and  that  the  rule  ought  to  be  discharged. 

Rule  diicharged. 

SIMPSON  V.  EGGINGTON.  mo. 

(10  Ex.  845—849 ;  S.  C.  24  L.  J.  Ex.  312.)  ^^' 

It  is  a  good  answer  to  a  plea  of  set-off,  tliat  the  amount  has  been  paid  by  845  ] 

a  person  professing  to  act  as  agent  for  and  on  account  of  the  plaintiff, 
though  without  his  authority ;  and  that  the  latter  ratified  the  act  at  the 
time  of  the  trial. 
The  treasurer  of  a  corporation  paid  their  clerk  (the  defendant)  the  amount 
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Simpson  of  his  year's  salary,  both  parties  belieying  at  the  time  that  the  treasurer 

<*•  had  the  authority  of  the  corporation  to  make  the  pa3rment;  but  the 

^^^^'  treasurer  had  do  such  authority,  and  the  corporation  afterwards  repudiated 

the  payment  and  dismissed  the  defendant  from  their  service.  In  an  action 
against  the  defendant  for  the  recovery  of  certain  monies  paid  to  him  on 
account  of  the  corporation  :  Held,  that  the  corporation  was  entitled,  at  the 
trial,  to  ratify  the  act  of  their  treasurer,  and,  consequently,  that  the 
defendant  could  not  set  off  the  amount  of  his  salary  as  due  to  him  from  the 
corporation. 

The  declaration  was  for  money  had  and  received.  Pleas :  Never 
indebted  and  set-off,  upon  which  issues  were  joined. 

At  the  trial,  before  Alderson,  B.,  at  the  last  Stafford  Summer 
Assizes,  it  appeared  that  the  action  was  brought  by  the  plaintiff  as 
clerk  to  the  corporation  of  the  city  of  Lichfield,  to  recover  certain 
monies  paid  to  the  defendant  as  their  former  clerk  on  account  of 
the  corporation.  The  defendant  sought  to  set  off  a  sum  of  151.  15«., 
which  he  alleged  to  be  due  as  a  year's  salary.  It  further  appeared 
that  one  Proffit,  who  acted  as  treasurer  to  the  corporation,  had  paid 
[  *^^^  ]  the  defendant  the  above  amount  for  his  year's  *salary,  believing  at 
the  time  that  he  had  the  authority  of  the  corporation  to  make  the 
payment  on  their  behalf.  He  had  however  no  such  authority, 
and  the  corporation  afterwards  made  a  resolution  by  which  they 
repudiated  the  payment  and  dismissed  the  defendant  from  their 
service.  The  defendant  had  treated  this  payment  as  made  on 
behalf  of  the  corporation,  and  had  not  returned  it.  In  answer  to 
the  plea  of  set-off,  the  corporation  now  relied  on  this  payment. 

On  the  part  of  the  plaintiff,  it  was  submitted  that  the  corporation 
was  entitled  to  ratify  the  act  of  their  treasurer  at  the  time  of  the 
trial.  This  was  disputed  on  behalf  of  the  defendant  The  learned 
Judge  left  the  case  to  the  jury,  who  found  a  verdict  for  the  plaintiff 
for  26{.  198.  id.  disallowing  the  defendant's  set-off;  but  he  reserved 
leave  to  the  defendant  to  move  to  reduce  the  verdict  by  the  sum  of 
15/.  15«.  the  amount  of  the  set-off. 

Keating  having  obtained  a  rule  nUi  accordingly, 

WhateUy  and  J,  Gray  showed  cause  (Jan.  26),  and  contended 
that  the  corporation  was  entitled  to  ratify  the  act  of  the  treasurer 
at  the  time  they  sought  to  do  so. 

Keating^  in  support  of  the  rule,  contended  that  the  corporation 
ought  to  have  ratified  the  act  of  their  treasurer  Defore  action 
brought,  but  that  instead  of  so  doing  they  had  repudiated  it ;  and 
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that  therefore  the  money  was  not  paid  by  them,  and  that  Proffit      Simpson 
might  have  maintained  an  action  against  the  defendant  for  the    eooinotok. 
recovery  of  the  amount  as  for  money  paid  under  a  mistake  of  fact. 

Cur,  adv.  vvlt. 
The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

The  question  is,  whether  the  fifteen  guineas  claimed  by  the 
defendant  for  wages  may  be  set  off. 

The  facts  are,  that,  after  the  debt  accrued  due  from  the  corpora-  [  847  ] 
tion  to  Eggington,  one  Proffit,  who  was  their  treasurer,  and  appeared 
to  defendant  to  be  acting  with  the  authority  of  the  corporation  and 
as  their  agent,  but  in  truth  had  no  previous  authority  from  them 
to  pay  the  debt,  paid  the  full  amount  to  Eggington  as  from  them ; 
but  the  corporation  afterwards  disapproved  of  and  determined  not 
to  repay  the  same  to  Proffit,  and  had  disallowed  it  in  his  accounts, 
and  had  not  before  the  suit  at  any  time  ratified  such  payment ;  but 
they  had  never  communicated  their  disavowal  to  Eggington,  who, 
down  to  the  commencement  of  the  suit,  must  have  believed  the 
debt  to  have  been  paid  by  the  corporation. 

After  the  commencement  of  the  suit,  when  the  defendant  pleaded 
his  set-off,  the  corporation  insisted  that  the  fifteen  guineas  had 
been  paid  by  Proffit,  and  thereby  may  be  said  to  have  ratified  the 
payment  made  by  Proffit  in  the  same  way  as  if  they  had  pleaded 
payment  by  way  of  replication  to  the  plea  of  set-off. 

Under  these  circumstances,  is  this  payment  by  Proffit  to  be 
treated  as  a  payment  by  the  corporation  to  Eggington  ? 

The  general  rule  as  to  payment  or  satisfaction  by  a  third  person, 
not  himself  Uable  as  a  co-contractor  or  otherwise,  has  been  fully 
considered  in  the  cases  of  Jones  v.  Broadhurst  {}\  Belshatc  v. 
Bush(^)f  and  James  v.  Isaacs  {z)\  and  the  result  appears  to  be, 
that  it  is  not  sufficient  to  discharge  a  debtor  unless  it  is  made  by 
the  third  person,  as  agent,  for  and  on  account  of  the  debtor  and 
with  his  prior  authority  or  subsequent  ratification. 

In  the  first  of  these  cases,  in  an  elaborate  judgment  delivered 
by  Mr.  Justice  Gresswell,  the  old  authorities  are  cited,  and  the 
question  whether  an  unauthorised  payment  by,  and  acceptance  in 
satisfaction  from,  a  stranger  is  a  good  "^^plea  in  bar,  is  left  undecided.       [  *848  ] 

(1)  82  E.  B.  336  (9  0.  B.  193).  (3)  92  B.  B.  883  (12  0.  B.  791). 

(2)  87  B.  B.  639  (11  C.  B.  191). 
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Simpson  It  was  not  necessary  for  the  decision  of  that  case.  In  Belshaw  v. 
EoQiNOTON.  Bunk,  it  was  decided  that  a  payment  by  a  stranger  considered  to  be 
for  the  defendant  and  on  his  account,  and  subsequently  ratified  by 
him,  is  a  good  payment ;  and  in  the  last  case  of  James  v.  IsaacM^  a 
satisfaction  from  a  stranger  without  the  authority,  prior  or  sub- 
sequent, of  the  defendant,  was  held  to  be  bad.  We  consider  there- 
fore the  law  as  fully  established  by  these  cases.  In  this  case  the 
payment  was  made  by  Proffit  for  the  corporation,  and  as  their 
agent ;  but  he  had  no  prior  authority  to  make  it,  but  was  fully 
believed  by  Eggington  to  have  it.  But  was  there  any  authority  by 
subsequent  ratification  so  as  to  make  the  payment  a  good  answer? 
In  the  case  of  Behhaw  v.  Bush^  the  Court  of  Common  Pleas  con- 
sidered that  the  defendant  (for  whom  it  appeared  on  the  plea  (as 
the  Court  considered)  that  a  stranger  had  made  a  payment  to  the 
plaintiff,)  ratified  that  act  by  pleading  a  plea  of  payment;  and 
though  the  ratification  in  that  case  was  subsequent  to  the  com- 
mencement of  the  suit,  it  was  held  to  be  good. 

The  case  of  a  plaintiff  insisting,  on  evidence,  that  a  debt  sought 
to  be  set  off  has  been  paid,  is  on  a  similar  footing  to  the  plea  ef 
payment  in  a  suit  for  the  recovery  of  it ;  and  if  the  pleading,  after 
suit,  a  plea  of  payment  be  a  sufficient  subsequent  ratification,  in 
the  latter  case,  to  make  the  payment  good  by  relation,  it  must  be 
in  the  former  ;  indeed  more  so,  for  payment  made  after  suit  is  an 
answer  to  a  set-off  for  a  debt,  as  the  plea  of  set-off  must  state  the 
debt  to  be  then  due,  as  well  as  at  the  commencement  of  the  suit, 
and  payment  after  that  time  destroys  the  right  of  set-off:  see 
Dendy  v.  Powell  (i). 

This  is  the  case  of  the  ratification  of  an  act  done  by  one  pro- 
fessing to  be  the  agent  of  another  in  respect  of  a  contract,  and  may 
[  *849  ]      well  be  within  the  principle  laid  down  in  *the  judgment  of  this 
Court,  delivered   by  Lord   Cranworth  in   the  case  of    Bird  v. 
Brown  (2),  in  which  the  subject  of  ratification  was  much  considered. 

No  question  arises  as  to  a  retrospective  ratification  by  the  prin- 
cipal of  a  tort  done  by  one  meaning  to  act  as  his  agent,  as  to  the 
effect  of  which  to  render  the  act  dispunishable,  if  done  at  the  time 
without  authority,  grave  doubts  are  suggested  in  that  case.  The 
rule  therefore  must  be  discharged. 

Rule  discharged. 
(1)  3  M.  &  W.  442.  (2)  4  Ex.  798. 


VOL.  cii,]  1866.    EX.     10  EX.  849—866.  871 

WYLAM'S  STEAM   FUEL   COMPANY  v.   STREET.  isss. 

(10  Ex.  849—866 ;  S.  C.  3  0.  L.  E.  880  ;  24  L.  J.  Ex.  208.)  ^!!llf* 

[Liability  of  bankrupt  shareholder  in  a  Company  for  calls.  See  now  Bank- 
ruptcy Act,  1883,  ss.  37  and  56;  In  re  McMahon  [1900]  1  Ch.  173,  69  L.  J. 
Ch.  142  ;  Re  Mercantile  Marine  Insurance  Association  (1883)  25  Ch.  D.  415,  53 
L.  J.  Ch.  593.1 

♦ 

SMART  V.   The   GUARDIANS  op  the    POOR  op   The       i855. 
WEST  HAM  UNION.  ^±1^ 

(10  Ex.  867—877 ;  S.  C.  3  C.  L.  E.  696 ;  24  L.  J.  Ex.  201.) 
[See  S.  C,  in  Ex.  CJh.  11  Ex.  867.] 


EDWARD  DOD  v.  RALPH  DOD  and  WILLIAM  DOD.       isw- 

Feb.  8. 
(10  Ex.  878-883 ;  S.  C.  24  L.  J.  Ex.  162.)  

By  indenture,  between  the  executors  of  E.  D.  of  the  one  part,  and  B.  D.  ^  ®^®  J 
of  the  other  part,  reciting,  that  the  testator,  by  his  will  (after  certain 
bequests),  gave  the  residue  of  his  personal  estate  equally  amongst  his 
children,  and  also  directed  that  his  daughter  M.  should  only  receive  500/. 
of  her  share  at  the  age  of  twenty-one,  and  that  his  executors  should  place 
out  the  remainder  at  interest,  to  be  paid  her  during  her  life,  and,  after,  her 
death,  such  remaining  principal  to  be  equally  divided  amongst  her  children  ; 
and,  in  case  of  her  death  without  issue,  amongst  such  of  the  testator's 
children  as  should  be  then  living :  that  E.,  one  of  the  executors,  purchased 
a  farm,  which  he  conveyed  to  E.  D.,  in  consideration  of  2,0007. ;  that  there  * 
was  in  the  hands  of  the  executors  1,620?.,  of  which  400/.  was  in  trust  for 
M. ;  and  that  the  executors  had  agreed  with  E.  D.,  that  the  said  sum  of 
1,620/.  should  be  received  by  him  and  applied  towards  the  payment  of  the 
purchase- money  of  2,00i>/.  for  thn  said  estate,  and  should  remain  in  his 
hands,  with  interest  at  4/.  10«.  per  cent. ;  and  that  E.  D.  should  also  be 
chargeable  with  such  principal  money  from  time  to  time  as  might  become 
payable,  agreeably  to  the  will  of  the  testator :  It  was  witnessed,  that,  in 
consideration  of  the  said  sum  of  1,620/.  trust  money,  so  by  these  presents 
lent  to  E.  D.  as  aforesaid,  E.  D.  covenanted  with  the  executors  to  pay  them, 
for  the  use  of  the  testator's  children,  interest  for  their  respective  shares  at 
the  rate  of  4/.  10^.  per  cent. ;  and  also  to  pay  such  principal  money  as  might 
become  payable,  from  time  to  time,  agreeably  to  the  recited  will.  Then 
followed  a  power  to  receive  the  rents  or  sell  the  premises  on  default  in  pay- 
ment of  the  interest  or  principal;  also  a  covenant  by  E.  D.  to  pay  the 
interest  and  principal  to  the  executors  for  the  use  of  the  testator's  children  ; 
and  a  covenant  by  the  executors,  that  E  D.  might,  on  payment  of  interest, 
retain  in  his  hands  the  said  sum  of  1,620/.,  agreeably  to  the  will  of  his  late 
father.  All  the  other  children  of  the  testator  died  in  the  lifetime  of  his 
daughter  M.,  who  died  without  issue.  The  administrator  of  the  surviving 
executor  having  brought  an  action  against  the  executor  of  E.  D.  to  recover 
the  4002. :  Held,  that  tuis  was  money  lent,  which  the  defendant  was  btiund 
to  pay  to  the  plaintiff,  and  not  to  the  administrator  de  boni$  non  of  the 
original  testator. 

'  This  was  an  action  by  the  plaintiff,  as  administrator  cum  testa- 
mento  annexe  of  Edward  Dod,  of  Calveley,  against  the  defendants. 
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DoD  as  executors  of  Ealph  Dod,  of  Chorley.  The  declaration  stated, 
DoD.  that  by  an  indenture,  made  the  28th  of  March,  1795,  between 
Elizabeth  Dod,  widow,  and  John  Dod,  of  Chorley,  and  Edward 
Dod,  of  Galveley  (executrix  and  executors  of  Edward  Dod,  deceased, 
late  of  Chorley),  of  the  one  part,  and  Ralph  Dod,  of  Chorley,  of  the 
other  part,  reciting  l^hat  the  said  Edward  Dod,  of  Chorley,  by  his 
last  will,  dated  the  2nd  of  January,  1786,  after  making  certain 
bequests,  gave  all  the  rest  and  residue  of  his  personal  estate,  money, 
and  debts  to  him  owing,  equally  amongst  his  several  children,  John, 
Edward,  Ann,  Samuel,  Balph,  Bichard,  and  Mary :  he  also  directed 
that  his  daughter  Mary  should  only  receive  500Z.,  part  of  her  share 
of  his  personal  estate,  when  she  arrived  at  the  age  of  twenty-one 
[  *879  ]  ^years  or  day  of  marriage  ;  and  did  further  direct  that  his  executrix 
and  executors  should  place  out  at  interest  the  whole  of  Mary's 
shajre,  and  continue  the  same  at  interest  during  her  minority,  and 
the  remainder  of  her  share  to  continue  at  interest,  to  be  paid  her 
during  her  life ;  and  after  her  death,  he  directed  such  remaining 
principal  money  to  be  equally  divided  among  her  children  when 
his  executors  and  executrix  should  think  fit ;  and  in  case  of  her 
dying  without  leaving  lawful  issue,  the  remainder  of  her  share 
to  be  equally  divided  amongst  such  of  his  children  as  should  be 
then  living,  &c. :  that  the  said  testator,  Edward  Dod,  died  with- 
out having  altered  or  revoked  his  will ;  that  afterwards  the  said 
Edward  Dod  (party  thereto),  one  of  the  executors  of  his  bther 
Edward  Dod,  purchased  a  farm,  which  he  conveyed  to  the  said 
Balph  Dod,  his  heirs  and  assigns,  or  in  trust  for  him  or  them,  for 
the  consideration  of  2,0002. :  that  Ann  Dod  married  8.  Harrison, 
and  that  Mary  Dod  married  6.  Beade,  and  had  then  received  their 
then  distributive  shares  of  there  respective  legacies,  so  payable 
under  the  will :  and  that  there  appears  to  be  now  in  the  hands  of 
the  said  executrix  and  executors  the  full  sum  of  1,620Z.,  viz.  9001.  in 
trust  for  Bichard  Dod,  820L  in  trust  for  Ann  Harrison,  and  4002. 
in  trust  for  Mary  Beade ;  and  that  the  said  Elizabeth  Dod,  John 
Dod,  and  Edward  Dod,  the  executrix  and  executors  as  aforesaid, 
have  consented  and  agreed,  to  and  with  the  said  Balph  Dod,  that 
the  said  sum  of  1,6202.,  the  undivided  shares  of  the  said  Bichard 
Dod,  Ann  Harrison,  and  Mary  Beade,  shall  be  received  by  him  the 
said  Balph  Dod,  and  be  applied  by  him  towards  the  payment  of  the 
said  purchase  money  of  2,0002.  for  the  said  estate,  and  shall  remain 
in  his  hands,  with  interest,  payable  after  the  rate  of  41.  lOt.  per 
cent,  to  the  said  executrix  and  executors,  or  to  the  said  Richard 
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Dod,  Ann  Harrison,  and  Mary  Reade ;  and  that  the  said  Ralph  Dod 
Dod  shall  also  be  chargeable  with  such  principal  money  or  monies,  dod. 
from  time  to  time,  as  may  become  payable  agreeably  to  the  will  of 
the  *said  testator,  all  interest  for  the  said  principal  sums  having  [  *880  ] 
been  paid  to  the  day  of  the  date  hereof.  The  indenture  then 
witnessed,  that  for  and  in  consideration  of  the  said  sum  of  IfiiOL 
trust  money  so  by  these  presents  lent  to  the  said  Ralph  Dod  as 
aforesaid,  he  the  said  Ralph  Dod,  for  himself,  his  heirs,  executors, 
and  administrators,  doth  covenant,  promise,  and  a<;ree,  to  and  with 
the  said  Elizabeth  Dod,  John  Dod,  and  Edward  Dod,  executrix  and 
executors  as  aforesaid,  that  he  the  said  Ralph  Dod,  his  heirs, 
executors,  administrators,  or  assigns,  shall  pay  unto  the  said 
executrix  and  executors,  or  the  survivors  of  them,  for  the  use  of  the 
said  Richard  Dod,  and  to  the  said  Ann  Harrison  and  Mary  Reade 
interest  for  their  respective  shares  at  the  rate  of  4/.  108.  per  cent, 
per  annum ;  and  also  shall  and  will  pay  such  principal  money  or 
monies  as  may  become  due  and  payable,  from  time  to  time,  agree- 
ably to  the  said  recited  will.  Then  followed  a  proviso,  that  on 
default  in  payment  of  the  interest  or  principal  in  six  months  after 
demand,  the  executrix  and  executors  might  receive  the  rents,  or  sell 
any  part  of  the  premises  that  would  pay  the  interest  and  principal. 
The  indenture  also  contained  a  covenant  by  Ralph  Dod  for  payment 
to  the  said  executrix  and  executors  of  the  interest  and  principal  for 
the  use  of  the  said  Richard  Dod,  Ann  Harrison,  and  Mary  Reade, 
as  the  same  might  become  payable ;  and  also  a  covenant  by  the 
said  executrix  and  executors,  that  the  said  Ralph  Dod  might,  on 
payment  of  the  interest,  retain  in  his  hands  the  said  sum  of  1,620/., 
"  agreeably  to  the  will  of  his  late  father."  The  declaration  then 
recited,  that  the  said  Elizabeth  and  John  Dod  died  in  the  lifetime 
of  Edward  Dod,  of  Calveley,  and  that  the  sums  of  900Z.  and  820/. 
were  respectively  paid  in  satisfaction  of  the  covenants  in  the  said 
indenture ;  and  that  the  sum  of  400/.,  part  of  the  said  sum  of  1,620/., 
was  part  of  the  personal  estate  of  Edward  Dod,  of  Chorley,  deceased, 
and  mentioned  in  the  recitals  of  the  indenture  as  the  remainder  of 
the  share  of  the  said  Mary,  and  no  part  of  the  said  sum  of  500/., 
*which  she  was  to  receive  at  the  age  of  twenty-one,  or  on  her  [  *88i  ] 
marriage;  and  that  all  the  other  children  of  Edward  Dod,  of 
Chorley,  died  in  the  lifetime  of  the  said  Mary,  who  was  his  daughter, 
and  who  died  without  leaving  issue ;  and  that,  in  the  events  afore- 
said, the  said  400/.  was  not,  upon  the  death  of  the  said  Mary, 
bequeathed  or  disposed  of  by  the  said  Edward  Dod,  of  Chorley,  and 
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DoD  the  same,  within  the  meaning  of  the  covenant  in  the  said  indenture, 
j)^',),  became,  upon  the  death  of  the  said  Mary,  payable  to  and  amongst 
divers  persons,  and  a  reasonable  time  for  the  payment  thereof 
elapsed  after  the  death  of  Mary  and  before  the  sait.  The  declara- 
tion then  alleged  as  a  breach,  the  non-payment  of  the  principal 
sum  of  400Z.  by  the  said  Ealph  Dod,  or  his  heirs,  executors, 
administrators,  or  assigns. 
Demurrer  and  joinder. 

Htigh  HiU  {Simpson  with  him)  in  support  of  the  demurrer 
(Jan.  24) : 

The  questions  are,  first,  whether  the  defendants,  as  executors  of 
Balph  Dod,  are  under  this  deed  liable  to  pay  the  principal  sum  of 
400/. ;  and  if  so,  secondly,  whether  they  are  liable  to  pay  it  to  the 
plaintiff.  Those  questions  depend  entirely  on  the  construction  of 
the  contract  entered  into  by  Balph  Dod.  By  that  contract  he  is  to 
retain  the  principal  money  on  payment  of  interest ;  but  he  is  to 
become  chargeable  with  such  principal  money  as  may  become 
payable,  agreeably  to  the  will  of  the  original  testator.  Now  Mary 
Beade  died  without  issue,  having  survived  all  her  brothers  and 
sisters.  The  will,  therefore,  does  not  provide  for  the  application  of 
this  money.  It  is  a  lapsed  legacy,  and  the  law  gives  it  to  the  next  of 
kin  of  the  original  testator.  Therefore,  assuming  that  the  defen- 
dants are  liable  to  pay  this  400/.,  they  are  only  liable  to  pay  it  to  a 
party  claiming  as  administrator  de  bonis  non  of  the  original  testator. 

(Alderson,  B.  :  How  can  the  principal  be  paid  agreeably  to  the 
[  *882  ]      will,  when  the  will  does  not  provide  for  its  *payment  in  the  events 
which  have  occurred  ?) 

The  defendants  are  not  liable  to  pay  the  amount,  except  to  the 
party  legally  entitled  to  it,  and  the  plaintifif  ought  to  have  shown 
that  he  is  the  true  party  to  whom  the  payment  must  be  made. 
The  declaration  ought  to  negative  the  fact  of  there  being  any  other 
claimant. 

Couiing  {Holland  with  him)  contra  : 

First,  it  was  never  intended  that  Balph  Dod  should  keep  the 
400Z.  The  deed  is  inartificially  drawn;  but  it  is  clear  from  its 
terms  that  the  parties  considered  it  as  a  loan.     The  testatum  part 
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of  the  deed  commences  by  stating  that  the  money  was  lent,  and         dod 
that  is  the  consideration  for  its  repayment.     The  subsequent  clauses         dod. 
only  show  the  terms  on  which  the  loan  was  made,  and  the  security 
for  it. 

(Parke,  B.  :  If  it  can  be  collected  from  the  whole  instrument  that 
the  money  was  to  be  repaid  to  the  plaintiff's  testator,  there  is  no 
defence.) 

It  is  treated  as  a  loan  of  trust  money,  payable  either  to  the  trustees 
or  the  cestui  que  trust.  The  transaction  amounted  to  a  devastavit, 
and  probably,  in  order  to  conceal  its  real  nature,  the  deed  was  thus 
framed. 

(Alderson,  6. :  Balph  Dod  was  to  retain  the  money  so  long  as 
should  be  "  agreeably  to  the  will,"  but  no  longer ;  and  that  limited 
time  has  expired. 

Parke,  B.  :  The  money  is  treated  as  a  loan,  and  that  imports 
that  it  is  to  be  repaid.) 

The  Court  then  called  on 

Hugh  Hill,  in  reply: 

The  covenant  is  to  pay  the  money  to  the  persons  entitled  under 
the  will  of  the  original  testator.  Events  have  occurred  which  the 
parties  never  contemplated,  and  by  which  this  money  has  become 
a  portion  of  the  undisposed  residue  of  the  testator's  estate.  There- 
fore the  person  entitled  to  recover  it  is  the  administrator  de  bonis 
non,  who  would  be  bound  to  distribute  it  amongst  *the  testator's  [  *883  ] 
next  of  kin. 

(Alderson,  B.  :  The  covenant  is,  to  pay  the  money  to  the  persons 
entitled  to  it  under  the  will.  An  administrator  de  bonis  non  does 
not  take  under  the  will ;  he  takes  because  there  is  no  specific 
bequest. 

Parke,  B.  :  If  the  transaction  amounts  to  a  loan,  there  are  ample 
words  to  show  that  the  money  is  to  be  repaid  to  the  person  who 
lent  it.) 

According  to  the  true  construction  of  the  deed,  the  defendants' 
testator  was  bound  to  pay  the  money  to  the  administrator  de  bonis 
non  as  soon  as  he  was  appointed. 
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DoD         Parkb,  B.  : 

r. 

DoD.  The  plaintifif  is  entitled  to  judgment.    It  is  perfectly  clear  that 

this  is  a  loan  of  money,  with  an  agreement  to  repay  it  to  the  person 
who  lent  it. 

Alderson,  B.  : 

The  plaintifif  is  responsible  to  the  administrator  (fe  bonis  non^ 
and  it  would,  therefore,  be  strange  if  he  were  not  entitled  to 
receive  it. 

Platt,  B.,  and  Martin,  B.,  concurred. 

Judgment  for  the  plaintiff. 


1865.       The  ATTORNEY-GENEEAL  of  the  PRINCE  of  WALES 
^!^^-  V.  The  BRISTOL  WATERWORKS  COMPANY. 

(10  Ex.  884—891 ;  S.  C.  24  L.  J.  Ex.  205.) 

"The  Bristol  Waterworks  Act,  1846,"  (9  &  10  Vict.  c.  ccxxiL)  enables 
the  Company  to  take  the  water  of  the  river  Chew,  subject  to  certain  condi- 
tions. In  1849,  their  works  were  completed,  and  they  used  the  water  of 
the  river.  In  1853,  the  16  Yict.  c  vii.  passed,  the  15th  section  of  which 
provides,  that  '*  nothing  contained  in  that  Act,  or  in  *  The  Bristol  Water- 
works Act,  1846,'  shall  extend  to  authorise  the  Company  to  take,  use,  or 
interfere  with  any  land,  soil,  or  water,  or  any  rights  in  respect  thereof, 
belonging  to  the  Duke  of  Cornwall,  without  the  consent  of  the  Duke  under 
his  privy  seal."  After  the  passing  of  that  Act,  the  Company  continued  to 
take  the  water  of  the  river  as  they  had  before  done,  since  the  completion  of 
their  works,  and  thereby  diverted  a  stream  which  ought  to  have  irrigated 
certain  land  of  the  Duke:  Held,  that  the  15th  section  of  the  16  Vict.  c.  vii. 
had  a  retrospective  operation,  and  prevented  the  Company  from  taking  as 
before  the  water  of  the  Duke  without  his  consent. 

[Merely  construction  of  private  Acts  of  Parliament  of  no  general  interest] 


1855.  ROSS  V,   GREEN. 

(10  Ex.  891—895  ;  S.  C.  24  L.  J.  Ex.  193  ;  1  Jur.  N.  S.  185.) 

[Construction  of  section  58  (repealed)  of  Common  Law  Procedure  Act,  1852.] 
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PHELPS  V.   ST.   JOHN,   Clerk.  isss. 

(10  Ex.  895—900  ;  S.  C.  3  C.  L.  B.  478  ;  24  L.  J.  Ex.  171 ;  24  L.  T.  0.  S.  311.)       '^'^^• 

In  the  year  1836,  the  archdeaconry  of  Dorset  was,  by  Order  in  Council,  [  ^^^  J 
disseyered  from  the  diocese  of  Bristol,  and  annexed  to  the  diocese  of  Salis- 
bury. After  the  annexation,  S.,  who  had  been  registrar  of  the  Bishop  of 
Bristol,  continued  to  act  as  registrar  under  the  Bishop  of  'Salisbury.  In 
the  year  1840,  a  writ  of  sequestration  against  the  rector  of  a  parish  within 
the  archdeaconry  was  directed  to  the  then  Bishop  of  Salisbury,  and  delivered 
to  S.  Sequestrators  were  appointed  under  the  seal  of  the  Bishop,  and  the 
writ  remained  in  the  office  of  S.  That  Bishop  of  Salisbury  haying  died, 
and  a  new  Bishop  having  been  appointed :  Held,  first,  that  the  succeeding 
Bishop  was  bound  to  return  the  writ  directed  to  his  predecessor.  Secondly, 
that,  although  the  writ,  if  directed  to  the  Bishop  of  Bristol,  might  have 
been  valid  by  the  6  &  7  Will.  IV.  c.  77,  s.  20  (1),  yet  that,  under  the  above 
circumstances,  it  was  too  late  to  object  to  the  form  of  the  writ. 

SembU,  that  the  10  &  1 1  Vict.  c.  98,  which  provides  for  the  saving  of  the 
powers  of  the  Ecclesiastical  Courts  (2),  does  not  apply  to  the  act  of  issuing 
a  sequestration  upon  a  fieri  facias  de  bonis  ecdesiasiicis,  by  a  Bishop,  in 
which  he  acts  as  ecclesiastical  sheriff. 

W.  H.  Cooke,  in  last  Michaelmas  Term  (Nov.  11),  had  obtained 
a  rule  calling  on  the  Bishop  of  Salisbury  to  show  cause  why  he 
should  not  forthwith  return  into  this  Court  the  writ  of  fieri  facias 
de  bonis  ecclesiasticis  issued  in  this  cause  in  the  year  1840,  upon  the 
benefice  of  the  rectory  of  Marston,  in  the  county  of  Dorset ;  and  why 
he  should  not  at  the  same  time  file  with  the  said  writ  an  account  of 
all  monies  levied  by  him  in  obedience  to  such  writ. 

Montague  Smith  in  last  Term  (a)  showed  cause ;  and  *W.  H.  [  *^^6  j 
Cooke  was  heard  in  support  of  the  rule  (4).  The  following  autho- 
rities were  cited  :  Powell  v.  Hibbert  (5),  Pack  v.  Tarpley  (6),  Rogers* 
Ecclesiastical  Law,  tit.  Sequestration,  900,  2nd  edit.,  Phillips  v. 
Berkeley  (7),  Dawson  v.  Symonds  (8),  Watkins  v.  Tarpley  (9),  Harding 
v.  Hall  (10),  Marsh  v.  Fawcett  (ll),  Morris  v.  Phelps  (12). 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Maetin,  B.  : 

This  was  a  rule  obtained  by  Mr.  Cooke  on  behalf  of  the  plaintiff, 

(1)  8.  20  repealed  by  S.  L.  B.  Act,  (5)  15  Q.  B.  129. 
1874.  (6)  9  Ad.  &  El.  468. 

(2)  Eepealed  in  part  by  S.  L.  R.  Act,  (7)  5  Dowl.  P.  C.  279. 
1874.  (8)  12  a  B.  830. 

(3)  Jan.  13  and  16,  before  Pollock,  (9)  5  Dowl.  (Jb  L.  226. 
C.  B.,  Parke,  B.,  Alderson,  B.,  and  (10)  10  M.  &  W.  42. 
Martin,  B.  (11)  3  R.  R.  610  (2  H.  Bl  682) 

(4)  The  facts  of  the  case  and  arg:a-  (12)  4  Ex.  896. 
ments  fully  appear  by  the  judgment. 
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Phklps      calling;  apon  the  present  Bishop  of  Salisbury  to  return  what  he  had 

St.  Johk.     levied  under  a  writ  of  sequestration,  which  issued  out  of  this  Court, 

directed  to  his  predecessor  (the  late  Bishop  Denison),  and  to  return 

the  writ.     Cause  was  shown  during  the  last  Term  by  Mr.  Montague 

Smith. 

The  material  facts  were  these  :  The  defendant  was  rector  of  the 
parish  of  Marston,  which  is  within  the  archdeaconry  of  Dorset,  in 
the  county  of  Dorset.     This  archdeaconry  was  formerly  within  the 
diocese  of  Bristol ;  but,  by  an  Order  in  Council,  dated  the  5th  of 
October,  1886,  in  pursuance  of  the  statute  6  &  7  Will.  IV.  c.  77, 
it  was  dissevered  from  the  diocese  of  Bristol,  and  permanently 
annexed  to  and  included  in  the  diocese  of  Salisbury.    From  the 
affidavits  and  a  very  long  correspondence  there  set  out,  it  appears, 
that  whilst  the  archdeaconry  of  Dorset  was  within  the  diocese  of 
Bristol,  a  Mr.  Smith  was  deputy-registrar  of  such  portion  of  the 
diocese  of  Bristol  as  lay  within  this  archdeaconry,  and  had  an  office 
[  *8y7  ]      at  Blandford,  at  which  office  all   business  connected  *with  the 
sequestration  of  livings  within  the  archdeaconry  was  transacted, 
and  where  writs  of  sequestration  of  such  livings  were  delivered ;  and 
it  is  by  no  means  clear,  indeed,  on  the  contrary,  we  think  it  may  be 
collected  from  the  affidavit  made  in  answer  to  the  application  by 
Mr.  McDonald,  the  registrar  of  the  diocese  of  Salisbury,  and  the 
secretary  of  the  present  Bishop,  that,  in  point  of  fact,  after  the 
annexation  of  the  archdeaconry  of  Dorset  to  the  diocese  of  SaUs- 
bury,  Mr.  Smith  still  continued  to  act  as  registrar,  and  to  keep  the 
office  at  Blandford,  and  that  the  business  of  the  sequestrations  of 
livings  within  the  archdeaconry  continued  to  be  transacted  there 
as  before.    In  this  affidavit,  it  is  attempted  to  be  shown,  that  for 
certain  purposes,  and  amongst  them,  that  of  sequestration,  the 
archdeaconry  continued  to  be  within  the  diocese  of  Bristol  until  the 
2nd  of  November,  1847  ;  but  we  have  no  doubt  that,  in  point  of 
fact,  the  office  at  Blandford  was  continued  by  the  then  Bishop  of 
Salisbury,  and  Mr.  Smith  was  permitted  by  him  to  act.    In  this 
state  of  things,  some  time  in  the  year  1840,  the  writ  of  sequestration 
of  the  plaintiff  issued,  directed  to  the  Bishop  of  Salisbury.    It  was 
delivered  to  Mr.  Smith,  and  accepted  by  him.     Two  sequestrators 
were  appointed  under  the  seal  of  the  Bishop  of  Salisbury,  and  the 
writ  is  now  in  the  office  at  Blandford,  which  seems  to  be  continued 
up  to  the  present  time.     There  were  a  number  of  other  writs  of 
sequestration  issued  against  the  defendant  and  delivered  at  Bland- 
ford previous  to  the  plaintiff's  writ;  and  the  Court  of  Queen's 
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Bench,  in  Easter  Term,  1849,  at  the  instance  of  the  plaintiff,  made       Phelps 
a  rale  absolute,  that  the  late  Bishop  of  Salisbury  should  return  all     st.  John. 
these  writs.     The  defendant  shortly  afterwards  obtained  an  injunc- 
tion in  the  Court  of  Chancery,  to  restrain  the  plaintiff  from  acting 
upon  this  rule,  which  continued  up  to  the  last  year,  and  no  return 
was  ever  made. 

In  Trinity  Term  last,  an  application  was  made  to  this  *Court  to  [  *^^^  ] 
compel  the  present  Bishop  of  Salisbury  to  return  the  writ  now  in 
question  ;  and,  upon  cause  being  shown,  it  seems  to  have  been 
intimated  that  the  Bishop  of  Bristol  was  the  proper  person  to 
make  the  return.  A  long  correspondence  was  then  had  with  the 
registrar  of  the  Bishop  of  Bristol,  and  the  registrar  of  the  diocese 
of  Salisbury,  Mr.  M'Donald,  and  Mr.  Smith,  the  son  and  successor 
of  the  Mr.  Smith  to  whom  the  writ  of  sequestration  was  delivered, 
and  who  appears  now  to  hold  the  same  office  his  father  previously 
held :  and  from  the  letter  of  this  gentleman  of  the  28th  August, 
1854,  addressed  to  the  plaintiff,  it  clearly  appears  that  he  is  in 
possession  of  the  writ ;  that  he  declines  to  give  a  copy  of  it,  lest  it 
should  assist  the  plaintiff  in  taking  legal  proceedings  against  the 
Bishop;  and  that  he  is  in  communication  with  Mr.  McDonald  in 
reference  to  all  the  writs  of  sequestration  which  have  been  issued 
against  the  defendant.  The  result  was,  that  the  plaintiff  was 
referred  backwards  and  forwards  by  these  three  gentlemen,  all 
declining  responsibility  on  behalf  of  the  respective  Bishops ;  and  he 
has  been  obliged  to  come  again  to  this  Court,  in  order  to  obtain  a 
return  to  his  writ,  without  which  he  seems  powerless  to  enforce 
payment  of  his  debt  from  the  defendant. 

Two  objections  were  made.  One  was,  that,  the  writ  being 
directed  to  the  preceding  Bishop,  the  present  Bishop  could  not 
be  ruled  to  return  it;  but  this  is  clearly  imfounded.  The  writ 
of  sequeTstration  is  a  continuing  execution,  and  continues  in  force 
until  the  debt  and  costs  are  realised,  without  reference  to  the 
time  at  which  the  writ  is  nominally  returnable,  or  until  the  Bishop 
is  ruled  to  return  it,  which  has  the  effect  of  putting  an  end  to 
the  writ.  A  Bishop  is  a  corporation  sole,  and  on  the  death 
of  a  Bishop  there  is  no  need  of  a  fresh  writ  of  sequestration: 
Pattbson,  J.,  in  Powell  v.  Hibbert  (l) ;  and  it  seems  clear  that 
the  ^succeeding  Bishop  may  be  called  upon  to  make  a  return  of  [  *899  ] 
what  has  been  levied  since  he  came  into  office,  and  to  return  the 
writ :  Phillips  v.  Berkeley  (2). 

(1)  16  Q.  B.  138.  (2)  5  Dowl.  P.  C.  279. 
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Phelps  The  second  and  main  objection  was,  that  the  writ  was  wrongly 

St.  John,  directed,  and  that  it  should  have  been  directed  to  the  Bishop  of 
[  900  ]  Bristol  (1).  *  ♦  It  may  be,  that  a  writ  directed  to  the  Bishop  of 
Bristol  would  have  been  good,  but  it  does  not  follow  that  a  writ 
directed  to  the  Bishop  of  Salisbury  is  necessarily  bad.  We  do  not 
feel  called  on  to  express  a  decided  opinion  whether  the  view  of  Mr. 
Justice  Patteson  and  Mr.  Justice  CoLBBinaB  in  the  above  case 
[^Powell  v.  Hibbert]  be  the  correct  one,  though  we  are  much  inclined  to 
think  that  it  was,  because  the  saving  of  the  powers  of  the  existing 
Ecclesiastical  Courts  does  not  seem  to  apply  to  the  act  of  issuing  a 
sequestration  upon  b,  fieri  facias  de  bonis  ecclesiasticis  by  a  Bishop,  in 
which  he  acts  as  ecclesiastical  sheriff,  who  is  a  mere  ministerial 
officer;  but  considering  that  the  writ  in  the  present  case  was  directed 
to  the  Bishop  of  Salisbury,  that  it  was  received  by  a  person  who 
professed  to  be,  and  who  we  believe  really  was,  an  officer  of  his,  and 
that  sequestrators  were  appointed  under  his  seal  of  office,  we  think 
that  it  is  too  late  to  raise  any  objection  to  the  form  of  the  writ,  and 
that  the  present  Bishop  must  make  a  return  to  it.  It  is  perfectly 
clear,  from  the  circumstances  stated  in  the  affidavits,  that  he  will 
have  no  difficulty  in  complying  with  the  rule. 

Rule  absolute. 


Feb.  6. 


IN    THE    EXCHEQUER    CHAMBER. 


(In  Error  from  the  Court  of  Exchequer.) 
1855.  WEBSTER  V.  EMERY. 

(10  Ex.  901—907  ;  S.  C.  24  L.  J.  Ex.  186 ;  1  Jur.  N.  S.  381.) 
[Amendment  of  pleadings  under  Common  Law  Prooedure  Act] 


1865.  BRAIN  V.   HARRIS. 

^f!^'  (10  Ex.  908—926  ;  S.  C.  24  L.  J.  Ex,  177.) 

[90S]  Xn  trespass  for  breaking  and  entering  a  tract  of  coal  of  the  plaintiff,  it 

appeared  that  Commissioners,  acting  under  the  Dean  Forest  (Mines)  Act, 
1838  (1  &  2  Yict.  c.  43),  for  regulating  the  working  of  mines  in  the  Forest 
of  Dean,  made  an  award,  whereby  they  ascertained  what  persons  were 
entitled  to  gales  for  coal  within  the  said  forest ;  and  they  caused  plans  to 
be  made,  upon  which  the  situations  of  such  gales  were  delineated,  so  far  as 
the  same  could  be  conveniently  ascertained ;  and  they  also  made  a  schedule 

(1)  This  part  of  the  judgment  turned      s.  20,  and  10  &  11  Vict  c.  98,  s.  8,  and 
on  the  repealed  6  &  7  Will.  IV.  c.  77,      is  now  omitted  as  obsolete.— J.  G.  P. 
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or  description  of  the  f^eTeral  gales,  and  they  awarded  thnt  the  gales  should 
be  of  the  extent  and  boinidt  d  as  hhown  and  described  iu  the  said  plans  und 
schedule.  The  (  onimissioners  theieby  also  deteruiined,  t  at  the  deiemiant, 
88  a  free  miner,  was  entitled  to  a  certain  gale,  called  '•  Pre  hper  Free  Level  ' ; 
and  that  the  plaintiff,  as  a  free  miner,  was  entitled  to  a  certain  other  pale, 
foiniiip  p«it  of  a  colliery  called  **8tiip-and.at-it  Colliery."  The  schedule 
thuH  desciibed  the  '*  Piosper  Free  Level  Colliery  :  '  "All  that  tract  of  coal  in 
the  Lowrey  Vein  bounded  as  follows,  that  is  to  say,  commencing  at  the  point 
wheie  the  said  level  stiiick  the  coal,  and  extending  in  an  eastward  di  ection 
as  deep  &»  the  said  level  will  drain,  to  the  line  of  stones  numbered  48  and  49, 
to  be  set  up  as  the  western  boundary  of  the  Collingwood  Colliery,  and  in  the 
land  up  to  the  old  workings."  The  Lowry  Vein  lun  in  a  diagonal  direction 
from  south  to  north,  towards  the  surface  of  the  land  where  it  cropped  out, 
and  the  Strip-and-at-it  Colliery  was  below  and  immediately  adjoining  the 
*'  Prosper  Free  Level  "on  the  south.  It  was  the  custom  of  miners,  on  obtain- 
ing a  gale,  to  drive  an  adit  or  excavation  from  the  surface  of  the  land  towai*ds 
and  into  the  coal,  in  a  horizontal  direction,  but  at  such  an  inclination  upwards 
as  to  allow  water  to  run  and  flow  from  the  mine  along  the  same  to  the  surface 
of  th«  land,  and  every  miner  who  had  driven  sucn  an  adit  or  excavation 
was  entitled  lo  all  the  coal  whii'.h  could  be  drained  by  an  adit  or  excavation 
continued  from  the  point  wher  <  the  adit  or  excavation  so  made  from  the 
surface  tirst  struck  the  coal.  Before  the  making  of  the  award,  the  Prosper 
Free  Level  Collierj  had  been  worked  for  some  distiince  eastwards,  by 
means  of  pits  sunk  from  the  surface.  There  was  a  level  extending  east- 
ward friim  the  po  n  where  the  adit  or  excavation  first  struck  the  coal,  and 
the  defendant  got  coal  at  a  point  below  that  level,  and  at  a  depth  which 
could  not  be  drained  by  such  level.  According  to  the  |  Ian  made  by  the  Com- 
missioners, the  defendant  had  exceedt-d  the  limits  of  his  gale,  and  had  worked 
coal  within  the  limits  of  the  gale  awanleil  to  the  plaintiff  :  Hehl,  in  the 
Exchequer  Chamber,  that,  in  the  description  in  the  schedule  of  the  '*  Piosper 
Free  Level  Colliery,"  the  term  **  level "  meant  the  then  existing  level,  whicn 
was  to  be  theme»isure  of  the  south wai-d  workings,  and  was  to  atford  an  outlet 
for  all  the  waters  of  the  colliery  merely  by  gravitation,  and  consequently 
there  was  no  discrepancy  between  the  scheduie  and  plan,  and  tiie  defendant, 
by  working  below  that  level,  had  tresp<i«sed  on  the  colliery  of  the  plaintiff. 
QucBre^  whether,  if  there  had  been  a  discrepancy  between  the  schedule 
and  the  plan,  the  latter  was  to  be  wholly  rejected. 

Bill  of  exceptions  to  the  ruling  of  Wightman,  J.,  in  the  case  of 
Harris  v.  Brain.  The  declaration  stated,  that  the  defendant  broke 
and  entered  a  tract  of  coal  of  the  pla  ntiff  called  "  The  New  Strip- 
and-at-it  Colliery/'  and  worked,  and  raised  and  got  thereout,  the 
coal  of  the  piaintifif,  and  converted  the  same  to  his  own  use.  Pleas : 
first,  Not  guilty ;  secondly,  that  the  coal  alleged  to  have  been 
worked,  raised,  and  got  by  the  defendant,  was  not  the  coal  of  the 
piaintifif.     Upon  which  isnues  were  joined. 

The  cause  was  tried  at  the  Gloucester  Spring  Assizes,  1854  ;  and 
the  bill  of  exceptions  stated  tlie  following  facts  :  The  piaintifif  gave 
in  evidence,  that,  after  the  passing  of  *an  Act  of  Parliament,  made 
and  passed  on  the  27th  of  July,  1888,  intituled  "An  Act  for 
regulating  the  opening  and  working  of  mines  and  quarries  in  the 
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Bbain       Forest  of  Dean  and  hundred  of   St.  Briavels,  in  the  county  of 
Habbis.      Gloucester,"  the  Commissioners  named  in  the  said  Act,  having  duly 
made  and  subscribed  the  declaration  (thereby  prescribed)  and  having 
taken  such  other  proceedings  as  by  the  said  Act  are  in  that  behalf 
required,  did  within  three  years  from  the  passing  of  the  said  Act, 
that  is  to  say,  on  the  8th  of  March,  1841,  make  their  award  in 
writing  under  their  hands  and  seals,  as  directed  by  the  said  Act, 
and  did  thereby  ascertain  what  persons,  whether  as  free  miners,  or 
claiming  through  or  under  free  miners,  or  as  lessees  of  free  miners, 
were,  at  the  passing  of  the  said  Act,  in  possession  of  or  entitled 
to  gales  for  coal  or  iron  mines  within  the  said  hundred,  or  stone 
quarries  within  the  said  forest,  or  of  any  pits,  levels,  or  other  works, 
made  by  virtue  of  gales  for  the  purpose  of  working  the  coal  and  iron 
mines  of  the  said  hundred,  or  of  any  estate  or  interest  therein  ; 
and  did  cause  certain  plans  to  be  made,  upon  which  the  situations 
of  the  said  gales,  pits,  levels,  works,  and  quarries  were  delineated,  so 
far  as  the  same  could  be  conveniently  ascerliained,  part  of  such  plans 
having  reference  to  the  Lowrey  Vein  hereinafter  mentioned,  and 
the  rest  thereof  having  respectively  reference  to  the  other  veins 
mentioned  in  such  award ;  and  that  the  said  Commissioners  also 
made  a  schedule  or  description  of  the  said  several  gales,  pits,  levels, 
works,  and  quarries  to  accompany  the  said  plans.    And  that  the 
said  Commissioners  did  thereby  ascertain  and  determine  (amongst 
other  things,)  that  John  Griffiths,  of  &c.,  as  a  free  miner,  was  in 
possession  of  or  entitled  to,  for  the  purpose  of  working  the  coal,  a 
certain  gale  in  the  said  hundred  of  Saint  Briavels,  called  "  Prosper 
Free  Level ;  "  and  that  John  Harris,  of  &c.,  as  a  free  miner,  was  in 
possession  of  or  entitled  to,  for  the  purpose  aforesaid,  a  certain  other 
gale,  called  "Harris'  Pit,"  then  forming  part  of  a  certain  colliery, 
[  *910  ]      called  ''  New  Strip-and-at-it  "^Colliery ;"  and  further  that  the  said 
J.  Harris,  a  free  miner,  did  after  the  9th  of  April,  1882,  and  before 
the  passing  of  the  said  Act,  make  applications  in  writing  for  the 
gales  of  coals  which,  at  the  time  of  the  said  award,  formed  part  of 
"New  Strip-and-at-it  Colliery,"  but  which  applications  were  not 
granted ;  and  that  the  said  J.  Harris  hiid  acted  on  such  applica- 
tions as  if  the  same  had  been  granted,  and  erected  works  and 
proceeded  therein  under  such  applications  at  considerable  expense ; 
and  that  the  said  Commissioners  did  thereby  award,  sanction,  and 
confirm  the  said  gales  thereinbefore  mentioned,  and  which  had 
been  applied  for  as  aforesaid ;  and  did  also  thereby  award,  ascer- 
tain, direct,  and  determine  that  the  said  gales,  pits,  levels,  or  works 
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should  be  of  the  extent  and  bounded  as  shown  and  described  on  the       Bbain 
said  plans  and  on  the  first  schedule  annexed  to  the  award.    And  the      uabbis. 
plaintiff  further  gave  in  evidence,  that  the  said  schedule  contained 
a  description  of  the  said  gales,  pits,  levels,  or  works,  called  *'  The 
Prosper  Free  Colliery,**  as  follows :  "  Prosper  Free  Level  Colliery. 
All  that  tract  of  coal  in  the  Lowrey  Vein,  bounded  as  follows,  that 
is  to  say,  commencing  at  the  point  where  the  said  level  struck  the 
coal  and  extending  in  an  eastward  direction  as  deep  as  the  said  level 
will  drain  to  the  line  of  stones  numbered  48  and  49,  to  be  set  up  as 
the  western  boundary  of  the  CoUingwood  Colliery,  and  in  the  land 
up  to  the  old  workings:*'    And  also  contained  a  description  of 
the  said  gales,  pits,  levels,  or  works,  called  *'  New  Strip-and-at-it 
Colliery,"  including  Harris'  Pit  Gale,  in  the  words  and  figures 
following,  so  far  as  respects  certain  tracts  of  coal  called  Starkey 
Vein  and  Lowrey  Vein :    that  is  to  say, — "  New  Strip-and-at-it 
Colliery,"  including  Harris'  Pit  Gale.    And  also  all  those  other 
tracts   of  coal   in  the   Lowrey  and   Starkey  Veins,  bounded  as 
follows :  that  is  to  say,  commencing  at  points  where  a  continua- 
tion  of   the   present   cut-out   from    the  said  pit  will   strike  the 
said  Lowrey  and  Starkey  Veins  respectively,  and  extending  from 
the  said  points  in  a  westward  direction  as  deep  as  ^levels  from       l^^^^l 
the  said   cut-out  will  drain  to  the  line  of    the   said   boundary 
stones  numbered  54  and  55,  and  extending  from  the  same  points 
in  an  eastern  direction  as  deep  as  the  said  levels  will  drain  to  the 
line  of  the  said  boundary  stones  numbered  44  and  45,  set  up  as 
the  eastern  boundary  of  the  said  colliery  and  the  western  boundary 
of  Nelson  Colliery,  and  extending  in  the  land  as  to  the  Lowrey  Vein 
throughout  the  whole  length  of  such  tract  of  coal  to  the  Prosper 
Level,  and  as  to  the  Starkey  Vein  in  the  land  up  to  a  straight  line 
to  be  drawn,  so  as  to  pass  through  the  Old  Strip-and-at-it  Deep  Pit 
and  the  CoUingwood  Land  Pit,  except  that  at  the  west  and  east  ends 
of  the  said  tract,  and  also  adjoining  the  said  Prosper  Level,  a  barrier 
of  coal  twenty  yards  in  width  shall  be  left.    And  the  plaintiff  proved 
that  the  last-mentioned  gale,  before  the  committing  of  the  alleged 
trespasses,  was  assigned  to  and  vested  in  the  plaintiff.     And  the 
plaintiff  also  produced  and  proved  one  of  the  plans  so  made  by  the 
Commissioners,  being  a  plan  having  reference  to  the  Lowrey  Vein, 
upon  which  the  Prosper  Free  Level  Colliery  and  the  New  Strip-and- 
at-it  Colliery,  including  Harris'  Pit  Gale,  were  respectively  delineated 
by  the  Commissioners,  so  far  as  the  same,  at  the  time  of  the  making 
of  the  award,  could  be  conveniently  ascertained ;  and  on  such  plan 
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Brain  the  coal  of  the  last-mentioned  colliery  in  the  Lowrey  Vein  was 
HARRI8.  described,  and  shown  as  lying  contiguous  to  and  immediately  ad- 
joining the  Prosper  Free  Level  Colliery  on  the  south  thereof ;  and 
that,  according  to  such  delineation  thereof  upon  the  said  plan,  the 
coals  which  were  proved  to  have  been  gotten  by  the  defendant  were 
not  within  or  part  of  the  Prosper  Free  Level  Colliery,  but  were 
within  and  part  of  the  New  Strip-and-at-it  Colliery,  including 
Harris*  Pit  Gale.  And  the  plaintiff  further  gave  in  evidence, 
that,  before  and  at  the  time  of  the  passing  of  the  said  Act  of 
Parliament,  and  at  the  time  of  the  making  of  the  award,  there 
were  various  veins  or  seams  of  coal  in  the  Forest  of  Dean  and  hun- 

[  '912  ]  dred  *of  St.  Briavels,  lying  one  under  the  other,  known  by  different 
names,  among  which  were  the  Lowrey  Vein  and  the  Starkey  Vein, 
being  the  same  as  those  mentioned  in  the  said  first  schedule ;  and 
that  the  last-mentioned  seams  or  veins  of  coal  were  towards  the 
surface  of  the  land  in  the  said  forest  in  a  slanting  or  diagonal 
direction,  and  terminated  in  some  cases  at  a  few  yards  distance 
therefrom  ;  and  others  appeared  cropped  out  at  such  surface ;  and 
that  any  coal  or  colliery  in  any  vein  or  seam  of  coal  lying  above  any 
other  coal  or  colliery  in  the  same  vein  or  seam,  that  is,  higher  up  in 
the  ascent  or  rise  thereof,  is  said  to  be  in  the  land  of  such  other  coal 
or  colliery,  and  the  lower  of  the  two  is  said  to  be  in  the  deep  of  the 
other ;  and  that  the  New  Strip-and-at-it  Colliery,  as  respects  the 
Lowrey  Vein,  was  and  is  in  the  deep  of  the  Prosper  Free  Level 
Colliery  ;  and  that  one  of  the  accustomed  modes  of  winning  and  get- 
ting the  coal  in  the  said  forest,  when  the  surface  of  the  ground  was 
steep  and  hilly,  was  to  make  or  drive  an  adit  or  excavation  at  the 
lower  end  of  such  surface  through  the  earth  until  it  met  or  struck 
the  coal,  and  afterwards  to  carry  on  such  adit  or  excavation  in  and 
through  the  coal  itself,  for  the  purpose  of  drawing  the  water  from 
the  mine.  And  the  plaintiff  also  adduced  evidence  to  prove,  that* 
at  the  time  of  the  making  of  the  award,  the  whole  of  such  adit  or 
excavation  was  called  a  level,  and  was  a  level  according  to  the  cus- 
tom and  understanding  of  miners  in  the  Forest  of  Dean  ;  and  that 
the  term  **  level"  was  not  confined  to  that  part  of  such  adit  or 
excavation  between  the  surface  of  the  earth  and  the  point  where  the 
same  struck  the  coal.  And  the  defendant  adduced  evidence  to  prove 
the  contrary  thereof.  And  the  plaintiff  proved,  that,  long  before 
the  making  of  the  award,  the  colliery  mentioned  therein  as  the 
Prosper  Free  Level  Colliery  had  been  worked  by  J.  Griffiths,  or 
persons  under  whom  he  claimed,  for  many  years,  and  that  large 
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quantities  of  coals  bad  been  gotten  tberefrom  by  them ;  that  the       Bbain 
coals  gotten  from  such  *colliery  were  not  gotten  through  the  said       Harris 
adit,  level,  or  excavation,  but  were  got  by  means  of  pits  sunk  from       [  ♦913  ] 
tbe  surface  upon  the  coal,  to  be  gotten  at  intervals,  as  the  work  pro- 
ceeded eastward,  and  that  the  colliery  had  been  worked  for  a  distance 
of  about  2,430  yards  surface  measurement,  eastward  from  the  point 
where  the  level  first  struck  the  coal.   And  the  plaintiflf  then  adduced 
evidence  to  show,  that,  before  and  at  the  time  of  the  making  of  the 
award,  there  was  in  such  colliery,  according  to  such  custom  and 
understanding  of  miners,  as  aforesaid,  a  level  from  the  surface  of 
the  earfch  to  a  point  where  the  same  first  struck  the  coal,  and  beyond 
that  point  extending  eastward  in  the  said  colliery;  and  that  the 
defendant  had,  after  the   making  of   the  award,  and  before  the 
commencement  of  this  action,  raised  and  got  coals  from  the  Lowrey 
Vein  at  a  point  beyond  which  the  said  level  extended,  but  at  a  depth 
which  could  not  be  drained  by  such  level ;  and  the  defendant  adduced 
evidence  to  prove  the  contrary  thereof ;  and  the  defendant  then  also 
proved  that  the  colliery  called  Prosper  Free  Level  Colliery  had  not 
been  worked  for  nearly  forty  years  prior  to  the  making  of  the  award ; 
and  that  the  same  had  become,  and  was,  at  the  time  of  the  making 
of  the  award,  fallen  in,  so  as  to  be  inaccessible;  and  that  no  exami- 
nation of  the  workings  thereof  was  or  could  be  made  by  the  said 
Commissioners,  and  that  the  delineation  thereof  upon  the  said  plan 
was  not  made  from  any  actual  survey,  inspection,  or  examination  by 
any  party  whatsoever.     But  the  plaintiff  also  proved,  that  the  Com- 
missioners, before  making  the  said  plan,  sought  for  and  obtained 
information  as  to  the  Prosper  Level  Colliery,  and  the  level  and 
workings  thereof,  in  order  to  enable  them  to  make  the  said  plan, 
and  that  they  obtained  such  information  from,  amongst  others,  the 
said  J.  GriflBths,  the  then  owner  of  the  Prosper  Free  Level  Colliery, 
and  which  J.  Griffiths  was  proved  to  have  worked  therein  before  the 
working  thereof  was  discontinued ;  and  that  the  said  plan  *as  respects       [  *''^^^  -1 
the  Prosper  Free  Level  was  made  from  the  information  given  by  J. 
Griffiths  and  others.     And  the  plaintiff  also  gave  in  evidence,  that 
at  two  points  of  the  east  and  west  boundary  line,  both  thereof  being 
to  the  east  of  and  beyond  the  place  where  the  defendant  had  got  the 
coal,  a  drain  was  found  made  of  stone  and  wood,  similar  to  the  drain 
found  in  that  part  of  the  level  which  extjnded  from  the  surface  of 
the  earth  to  the  point  where  it  struck  the  coal,  and  it  was  laid  down 
on  the  said  plan  that  at  the  said  two  points  all  the  coal  in  the 
Lowrey  Vein  above  the  drain  was  gotten,  and  the  coal  in  that  same 
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Brain  vein  below  that  drain  ungotten.  And  one  of  the  Commissioners,  who 
Harris,  was  examined  as  a  witness  for  the  plaintiff,  stated  that  he  had  no 
doubt  that  in  various  instances  where  actual  inspection  of  the 
collieries  could  not  be  had,  the  plans  annexed  to  the  award  were 
incorrect.  And  the  defendant  also  gave  evidence  to  show,  that,  long 
before  the  making  of  the  said  award,  it  had  been  the  usage  and  cus- 
tom in  the  Forest  of  Dean,  when  a  gale'or  colliery  was  obtained  by  a 
free  miner,  to  call  the  same  by  some  distinct  name  before  commenc- 
ing to  work  such  gale,  and  that  such  colliery  was  always  afterwards 
called  and  known  in  the  said  forest  by  such  name  ;  and  that  the 
colliery  mentioned  in  the  award  as  the  Prosper  Free  Level  Colliery, 
had  been  known  by  that  name  long  before  the  making  of  the  award 
and  during  the  time  of  living  memory ;  and  that  in  many  instances, 
in  the  said  forest,  a  colliery  was  called  a  level.  (The  bill  of  exceptions 
then  stated  several  instances  of  the  word  ''  level  '*  being  used  as 
descriptive  of  and  designating  a  gale  or  colliery,  such  as  **  Young 
Collier's  Level,"  "  Redding  Level  Colliery,"  &c.)  And  the  defendant 
also  proved,  that,  before  the  making  of  the  award,  certain  persons  in 
the  forest  and  hundred,  who  were,  according  to  the  usages  of  such 
forest  and  hundred,  called  free  miners,  were  the  only  persons  entitled 
to  grants  of  gales  of  coal  within  the  same ;  and  that  the  usage  and 

[  *915  ]  custom  of  such  free  miners,  on  obtaining  a  gale  of  coal  at  *any 
particular  spot  in  the  said  forest  and  hundred,  was  to  make  and 
drive  there  an  adit  or  excavation  from  the  surface  of  the  land 
towards  and  into  the  coal,  for  the  purpose  of  draining  and  also 
sometimes  of  winning  and  getting  the  same ;  and  that,  according  to 
the  usage  and  practice  of  such  free  miners,  such  adit  or  excavation 
was  driven  in  nearly  a  horizontal  direction,  but  at  such  an  inclina- 
tion upwards  as  to  allow  water  to  run  and  flow  from  the  mine  along 
the  same  towards  and  unto  the  surface  of  the  land ;  and  that,  by  the 
usage  and  customs  of  the  said  forest  and  hundred,  long  before  and 
at  the  time  of  the  making  of  the  award,  every  free  miner  who  had 
obtained  an  unopened  gale,  and  had  for  the  purposes  aforesaid  so 
driven  such  an  adit  or  excavation  from  the  surface  of  the  land  to 
the  coal  thereof,  was  entitled  to  take  all  the  coal  which  could  be 
drained  by  an  adit  or  excavation  continued  from  the  point  where  the 
adit  or  excavation  so  made  from  the  surface  first  struck  the  coal ; 
and  that  every  such  miner  was  also  entitled,  if  he  thought  fit,  in  the 
first  instance  to  get  such  parts  of  the  said  coal  as  lay  nearer  the 
surface  of  the  land,  called  the  land  coal,  and  afterwards  to  proceed 
and  get  the  deeper  coal,  provided  such  deeper  coal  was  such  as  oould 
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be  drained  by  such  an  adit  or  excavation  as  last  aforesaid,  and  pro-  Bsajk 
vided  tbat  in  the  meantime  no  other  free  miner  of  the  said  forest  habbib. 
and  hundred  had  claimed  a  right  to  get,  and  had  commenced  getting 
such  deep  coal  as  part  of  a  gale  claimed  by  him  :  and  further,  that 
when  the  Prosper  Free  Level  Colliery  had  been  and  was  first  opened, 
an  adit  or  excavation  had  been  made  and  driven  therein  from  the 
surface  of  the  laud  in  a  horizontal  direction,  but  at  an  inclination 
upward,  along  which  water  would  drain  till  it  struck  the  coal  of  the 
Lowrey  Vein,  for  the  purpose  of  draining  the  same,  and  that  the 
same  existed  at  the  time  of  the  making  of  the  award  ;  and  that  the 
coals  so  worked  and  gotten  by  the  defendant  as  aforesaid  were  in 
the  Lowrey  Vein  between  the  point  where  the  said  adit  or  excavation 
first  struck  the  *coal,  and  the  said  line  of  stones  numbered  48  and  [  ^916  ] 
49,  mentioned  in  the  description  of  the  Prosper  Free  Level  Colliery 
in  the  award  as  the  western  boundary  of  Collingwood  Colliery :  and 
that  such  coals  could  be  drained  by  an  adit  or  excavation  continued 
from  the  point  where  such  last-mentioned  adit  or  excavation  first 
struck  the  coal  in  a  horizontal  direction  to  the  eastward,  but  at  an 
inclination  so  as  to  allow  water  to  run  and  flow  along  the  same  from 
the  said  mine  to  the  point  where  such  adit  or  excavation  so  first 
struck  the  coal  as  aforesaid,  if  such  an  adit  or  excavation  were  to  be 
made,  but  which  was  not  the  case.  And  that,  at  the  time  of  making 
the  award,  no  free  miner  had  claimed  to  get,  or  commenced  getting, 
below  the  actual  level  found  by  the  jury  as  hereinafter  mentioned, 
any  coal  from  or  out  of  the  Lowrey  Vein  between  the  point  where 
the  said  level  struck  the  coal  and  the  said  line  of  stones,  which  could 
be  drained  by  such  an  adit  or  excavation.  And  the  plaintiff  further 
give  in  evidence  the  written  claim  to  the  Prosper  Free  Level  Colliery 
sent  in  by  J.  Grifi&ths  to  the  Commissioners  in  pursuance  of  the  pro- 
vision to  that  effect  in  the  Act  of  Parliament,  and  in  such  written 
claim  the  gale  of  the  Prosper  Free  Level  Colliery  was  described  as 
being  drained  by  a  Free  Level ;  and  the  plaintiff  also  proved  that 
the  coal  got  by  the  defendant  as  aforesaid  was  not  drained  by  any 
level  in  the  Lowrey  Vein ;  and  the  defendant  further  proved  that 
the  Prosper  Free  Level  Colliery  had,  before  the  committing  of  the 
supposed  trespasses,  been  duly  assigned  and  conveyed  to,  and  was 
then  vested  in,  the  defendant.  (The  bill  of  exceptions  then  set  out 
in  terms  the  descriptions  of  numerous  other  gales  allotted  to  free 
miners  by  the  award  and  schedule,  and  in  which  were  used  the 
expressions,  **  commencing  at  a  point  where  the  level  struck  the 
coal  and  extending  as  deep  as  the  said  level  will  drain.'') 
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Bbaik  The  learned  Judge  left  the  following  questions  to  the  jury :  First, 

Hauris.  whether  the  adit  or  excavation  driven,  according  *to  the  asage  and 
[  *DI7  ]  custom  of  miners  in  the  said  forest,  froii  the  surface  of  the  land  to 
the  point  where  it  first  struck  the  coa]  was,  at  ihe  time  of  the 
makini;  of  the  award,  the  level  according  to  ttie  custom  and  under- 
standing of  coal  miners  in  the  said  forest  and  hundred,  alLhoa;4h 
the  workings  were  afterwards  continued  from  such  point  into  and 
through  the  coal  accompanied  by  a  continuous  drain  to  carry  off 
the  water  ;  or,  Secondly,  whether  the  whole  adit  or  excavation  from 
the  surface  to  the  point  where  it  struck  the  coal  and  beyond  as  far  as 
the  workings  were  carried  into  and  throuu'h  the  coal  accompanied  l>y 
such  continuous  drain,  was  the  level  according  to  the  custom  and 
understanding  of  miners  in  the  said  forest  and  hundred  at  the  time 
of  the  making  the  award  ;  Thirdly,  whether  at  siicii  last-mentioned 
time  tliere  was  in  the  Prosper  Free  Level  Colliery  a  level  beyond 
the  point  where  the  level  first  struck  the  coal,  and  extending  east- 
wards beyond  the  point  where  the  defendant  got  the  coals,  the 
subject  of  this  action ;  and  if  there  was,  whether  it  would  drain 
such  last-mentioned  coal.  The  learned  Judge  then  told  the  jury, 
that,  if  they  found  the  first  question  in  the  negative,  and  the  second 
in  the  affirmative ;  and  also  if  they  found  that,  at  the  time  of  the 
making  of  the  award,  there  was  in  the  Prosper  Free  Level  Colliery 
such  a  level  as  is  mentioned  in  the  third  question,  and  that  it  would 
not  drain  the  coal  which  the  defendant  had  so  gotten  as  aforesaid, 
they  ought  to  find  a  verdict  for  the  plaintiff.  Whereupon  the 
defendant's  counsel  excepted  to  the  ruling  of  the  learned  Judge, 
and  insisted  that,  irrespective  of  the  manner  in  which  the  jury 
should  find  and  determine  the  Haid  questions,  he  ou::ht  in  point  of 
law  and  u.on  the  construction  of  the  said  first  schedule  and  award 
to  direct  the  jury  that  they  should  find  their  verdict  for  tlie  defen- 
dant. The  learned  Judge  then  left  the  following  further  questions 
to  the  jury  :  Whether,  if,  before  the  making  of  the  award,  a  free 
miner  having  a  gale  in  the  said  forest  and  hundred,  worked  upwards 
[  *918  ]  from  *the  point  wliere  the  adit  or  level  from  the  surface  first  struck 
the  coal,  and  got  the  higher  or  land  coal  first,  was  he  or  was  he  not, 
by  tlie  custom  and  usa^e  of  the  said  forest  and  hundred,  entitled 
afterwards  to  drive  another  adit  or  level  from  the  point  where  it  so 
Btiuck  the  coal  so  an  to  get  the  deeper  coal;  and  also  whether  or 
not  there  were,  at  the  time  of  the  maki  g  of  the  said  award,  old 
workings  in  the  land  of  the  Prosper  Free  Level  Colliery. 
^  The  jury  found  the  first  question  iu  the  negative;  the  second  in 
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the  affirmative ;  and  as  to  the  third,  that  there  was  such  level  as  in  Brain 
the  question  mentioned,  but  that  it  would  not  drain  the  coal  got  by  Habbis. 
the  defendant ;  fourthly,  that,  under  the  circumstances  in  that 
question  mentioned,  a  free  miner  was  entitled  to  drive  another  adit 
or  level  from  the  point  where  it  so  struck  the  coal,  so  as  to  get  the 
deeper  coal,  provided  that  in  the  meantime  no  other  free  miner 
had  claimed  to  get  or  bad  commenced  getting  such  last-mentioned 
coal  as  part  of  a  gale  claimed  by  him.  The  last  question  they 
found  in  the  affirmative,  and  by  the  direction  of  the  learned  Judge 
gave  a  verdict  for  the  plaintiff,  with  175i.  damages. 

Phipson  argued  for  the  phiintiflf  in  error  (1)  (Feb.  6) : 

Tlie  plaintiff  in  error  (the  defendant  below)  is  assignee  of  J. 
Griffitlis,  to  whom  ihe  Commissioners  allotted  the  **  Prosper  Free 
Lt  vel  Colliery ; "  and  the  question  is,  whether  the  coal  which  he 
took  was  wi.hin  or  without  the  deep  Ijoundary  of  that  colliery. 
Tiiat  depends  on  the  construction  of  the  award  and  schedule 
annexed  to  it.  The  colliery  is  thus  described  in  the  schedule:  ''AH 
that  tract  of  coal  in  the  Lowrey  Vein  bounded  as  follows,  that  is  to 
say,  commencing  at  the  point  where  the  said  level  struck  the  coal, 
and  extending  in  an  eastward  direction  as  deep  as  the  said  level 
will  drain  to  *the  line  of  stones  numbered  48  and  49,  to  be  set  up  [  *919  ] 
as  the  western  boundary  of  the  Colling  wood  Colliery,  and  in  the 
laud  up  to  the  old  workings."  The  Lowrey  Vein  rises  diagonally 
from  south  to  north,  where  it  is  cropped  out.  The  defendant  in 
error  (the  plaintiil  below)  is  the  owner  of  the  New  Strip-and-at-it 
Colliery,  which  lies  immediately  below  the  "  Prosper  Free  Level ;  " 
and  it  is  conceded  that  the  coal  taken  by  the  now  plaintiff  was  in 
that  colliery,  if  it  was  not  in  the  '*  Prosper  Free  Level."  Then, 
first,  what  is  given  by  the  award  and  schedule  to  J.  Griffiths?  The 
schedule  protesses  to  determine  the  boundaries  of  the  '*  Prosper 
Free  Level."  It  fixes  the  point  of  commencement  at  the  west, 
where  the  level  strikes  the  coal,  and  then  it  is  to  extend  eastward 
as  deep  as  the  level  will  drain  to  certain  stones,  marking  the 
western  boundary  of  an  adjoining  colliery.  Tlierefore  the  western 
and  eastern  boundaries  are  clear.  The  northern  boundary  is  not 
in  dispute,  for  it  is  ^here,  by  wording  upwards  towards  the  surface 
of  the  land,  the  old  workin-^s  are  met  with.  Tlie  southern  boundary 
is  tlie  only  one  as  to  which  the  p.irties  differ.     The  plaintiff  below 

(1)  Before  ColHridg*^,  J.,  Maule,  J.,      J.,  Williams,  J.,  Croinpton,   J.,  and 
Wightman,   J.,   Cresswell,   J.,    Erie,      Crowder,  J. 
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Bkain  contends,  that  the  words  "  as  deep  as  the  said  level  will  drain " 
Habbis.  refer  to  an  existing  level.  The  defendant  submits  that  they  only 
mean  an  imaginary  line ;  and  he  relies  on  the  castom  of  the  free 
miners  as  proved  (i).  The  award  was  made  under  the  provisions 
of  the  1  &  2  Vict.  c.  48,  **  for  regulating  the  opening  and  work- 
ing of  mines  and  quarries  in  the  Forest  of  Dean."  That  statute 
recites  (inter  alia),  that  certain  privileges  are  claimed  by  certain 
persons  to  work  the  said  mines  and  quarries,  according  to  certain 
alleged  usages  and  customs;  tbat  such  usages  are  uncertain  and 
undefined,  and  that  it  is  expedient  that  they  should  be  revised, 
altered,  and  amended,  i&c,  and  that  due  limits  and  boundaries 
should  be  assigned  to  such  gales,  pits,  levels,  and  works  as  have 
[  ^920  ]  *been  or  may  be  hereafter  opened.  Therefore  the  object  of  that 
Act  was  to  define  or  alter  the  customs,  to  empower  the  Commis- 
sioners to  grant  gales  with  certain  defined  boundaries,  and  to 
regulate  the  rights  of  the  miners.  The  14th  section  describes 
the  class  of  persons  who  are  to  be  deemed  free  miners.  By  the 
28rd  section,  such  free  miners  have  the  exclusive  right  of  having 
gales  granted  to  them.  The  24th  section  requires  the  Commis- 
sioners, within  three  years  from  the  passing  of  that  Act,  by  their 
award  in  writing,  to  ascertain  what  persons,  whether  as  free  miners 
or  as  claiming  through  or  under  them,  were  at  the  passing  of  that 
Act  in  possession  of  or  entitled  to  gales  or  quarries,  or  pits,  levels, 
or  other  works  made  by  virtue  of  gales  ;  and  to  "  cause  a  plan  or 
plans  to  be  made,  upon  which  the  situation  of  the  gales,  pits,  levels, 
works,  and  quarries  shall  be  delineated,  so  far  as  the  same  can  be 
conveniently  ascertained,  or  in  such  manner  as  may  point  out  the 
general  situation  of  such  gales,  pits,  levels,  works,  and  quarries." 
The  27th  section  also  requires  the  Commissioners,  by  their  award,  to 
allot  and  set  out  to  each  gale,  pit,  level,  work,  or  quarry,  definite 
metes  and  bounds,  and  to  cause  the  same  to  be  delineated  or 
described  in  a  plan  or  plans.  The  81st  section  enacts,  that,  after 
the  execution  of  the  award,  all  the  customs  respecting  the  said 
mines,  minerals,  and  quarries,  other  than  such  as  are  confirmed  by 
the  Act  or  award,  shall  cease.  The  89th  section  provides  for  cases 
where,  since  the  9th  of  April,  1882,  applications  have  been  made 
by  free  miners  for  gales,  and,  although  not  granted,  have  been 
acted  on  as  if  granted  ;  and  the  Commissioners  are  required  to 
determine  which  of  such  gales  can  be  granted  without  injury  or 
detriment  to  any  legally  existing  gales,  pits,  levels,  or  works  which 

(1)  Ante,  p.  888. 
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have  been  granted  previously  to  the  9th  of  April,  1882,  or  without  Bbain 
injury  to  the  legal  or  customary  powers  of  parties  possessed  of  or  habbis. 
entitled  to  contiguous  gales ;  and  if  so,  the  Commissioners  are 
empowered  to  *award,  sanction,  and  confirm  the  gales  for  which  [  *92i  ] 
applications  have  been  so  made  and  acted  on.  The  bill  of  excep- 
tions finds  that  J.  Griffith,  as  a  free  miner,  was  in  possession  of  or 
entitled  to,  for  the  purpose  of  working  the  coal,  the  gale  called 
"  Prosper  Free  Level ;  "  and  that  J.  Harris,  a  free  miner,  did,  after 
the  9th  of  April,  1882,  and  before  the  passing  of  the  said  Act, 
make  applications  in  writing  for  the  gales  of  coal,  which  at  the 
time  of  the  making  of  the  award  formed  part  of  '*  New  Strip-and- 
at-it  Colliery,*'  but  which  applications  were  not  granted,  and  that 
J.  Harris  had  acted  on  such  applications  as  if  the  same  had  been 
granted,  and  erected  works;  and  that  the  Commissioners  sanctioned 
and  confirmed  the  gales  which  had  been  applied  for,  and  awarded 
that  the  said  gales,  pits,  levels,  or  works  should  be  of  the  extent 
and  bounded  as  shown  in  the  plans  and  schedule  annexed  to  the 
award.  The  description  on  the  plan  excludes  from  the  ^*  Prosper 
Free  Level "  the  coal  which  the  defendant  got,  and  therefore,  if 
the  plan  is  conclusive,  the  defendant  has  committed  the  trespass 
complained  of.  But  the  **  Prosper  Free  Level "  had  been  shut  up 
for  nearly  forty  years,  and  at  the  time  of  making  the  award  it  was 
inaccessible,  and  consequently  the  plan  was  not  made  from  actual 
inspection  of  the  colliery.  There  being  a  discrepancy  between  the 
award  and  the  plan,  the  former  must  prevail.  If  the  plaintiff's 
construction  of  the  award  is  correct,  the  customary  powers  of 
J.  Griffith  would  be  interfered  with.  But  the  Commissioners  must 
be  taken  to  have  known  and  performed  their  duty.  They  could 
only  sanction  and  confirm  gales  for  which  applications  had  been 
made  and,  though  not  granted,  acted  on,  provided  that  no  injury 
was  thereby  done  to  the  customary  powers  of  the  owners  of  adjoin- 
ing gales ;  the  award  ought,  therefore,  to  be  construed  so  as  to  be 
consistent  with  the  duty  of  the  Commissioners.  Their  intention 
must  be  collected  from  what  the  Act  has  prescribed  as  their  duty 
in  connection  with  the  language  used  in  their  award.  The  award 
should  *be  solely  looked  at,  and  the  plan  rejected  as  fi  falsa  demon-  [  *i>22  ] 
stratio.  The  **  said  level "  means  the  level  from  the  surface  to  the 
point  of  contact — that  is,  where  it  first  struck  the  coal ;  and  the 
words  ''  as  deep  as  the  said  level  will  drain  "  mean  **  as  deep  as  a 
level  extending  from  the  point  of  contact  will  drain."  The  passage 
should  be  thus  read :  extending  therefrom  in  an  eastward  direction 


892  1865.    EX.  CH.    10  EX.  922—928.  [r-b- 

Brain  as  deep  as  the  said  level  which  first  struck  the  coal  will  drain.  It 
Habbis.  ^'^^  proved  that  the  coals  could  be  drained  by  an  adit  continued 
from  that  point  in  a  horizontal  direction  to  the  eastward,  at  an 
inclination  so  as  to  allow  water  to  flow  along  the  same  from  the 
mine  to  that  point,  but  that  no  such  adit  was  made.  The  latter 
circumstance  is  immaterial,  for  the  miner  had  a  right  to  get  the 
coal  in  any  way  he  could,  only  he  could  not  take  it  at  a  depth  which 
could  not  be  drained  by  that  level.  This  view  is  confirmed  by  the 
description  of  the  Strip-and-at-it  Colliery. 

Keating  for  the  defendant  in  error  : 

There  is  no  discrepancy  between  the  schedule  and  the  plan ;  if 
there  be,  it  is  conceded  that  the  former  must  prevail.  The  Com- 
missioners, by  their  award,  first  determine  that  certain  free  miners 
are  entitled  to  certain  gales,  and  that  these  gales  shall  be  of  the 
extent  and  bounded  as  described  in  the  plans  and  schedule.  That 
is  all  that  the  plaintiff  requires.  The  schedule  contains  a  descrip- 
tion of  the  extent  and  bounds  of  the  two  collieries  in  question. 
The  plaintiff  contends  that  the  southern  boundary  of  Prosper  Level 
Colliery  was  the  level  then  existing ;  the  defendant  says  that  the 
boundary  is  not  a  level  but  an  imaginary  line,  along  which  the 
water  might  drain  into  some  part  of  the  existing  level.  That  con- 
struction is  at  variance  with  the  language  of  the  schedule,  by  which 
the  boundary  is  to  commence  ''  at  the  point  where  the  said  level 
struck  the  coal,"  and  extend  "in  an  eastward  direction  as  deep 
as  the  said  level  will  drain.'*  That  evidently  means,  as  deep  as 
r  *923  ]  the  level  now  existing  will  *drain.  One  level  only  is  spoken  of, 
while  two  are  necessary  for  the  defendant's  argument.  In  some 
instances  the  Commissioners  have  used  the  word  **  levels.**  The 
defendant's  construction  will  not  satisfy  the  northern  boundary  of 
the  Strip-and-at-it  Colliery,  which  is  described  as  extending  "  to 
the  Prosper  Level."  Could  that  have  been  meant  to  be  a  fluctuat- 
ing, and  not  an  existing,  line?  Moreover,  a  barrier  of  twenty 
yards  of  coal  in  width  must  be  left.  The  Commissioners  could  never 
have  intended  as  a  boundary  that  which  would  depend  on  the 
caprice  of  the  miner.  Seeing,  then,  that  the  plan  agrees  with  the 
schedule,  the  construction  is  clear.  The  defendant  had  no  right  to 
interfere  with  the  level  as  originally  made  by  J.  Griffith.  The  word 
*'  level "  is  a  term  of  art,  and  may  be  explained,  as  here  done,  by 
evidence,  to  mean,  not  a  particular  portion,  but  the  whole  of  the 
existing  level. 
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PhipsoUy  in  reply :  Brain 

The  boundary  line  drawn  on  the  plan  is  not  at  Buch  a  depth  as  a  Habris. 
level  would  drain  all  the  coal  above  it;  and  therefore,  if  the 
schedule  means  such  a  level,  there  is  a  discrepancy  between  the 
schedule  and  plan.  The  boundaries  are  those  describtid  in  the  plan 
and  schedule,  sect.  27.  The  24th  schedule  shows  how  plans  are  to 
be  made,  and  for  what  purpose,  viz.  "  to  point  out  the  general 
situation  "  of  the  gales.  The  plan  in  question  does  that,  and  the 
award  defines  the  metes  and  bounds.  The  89th  section  affords  a 
guide  to  the  construction  of  the  schedule.  It  must  be  assumed  that 
J.  Griffith  was  to  have  his  gale  with  all  the  customary  powers,  and 
that  the  plaintiff  took  his  subject  to  them.  So  construing  the 
award,  the  plan  is  discrepant.  The  term  "  Prosper  Level,"  in  the 
description  of  the  Strip-and-at-it  Colliery,  means  the  colliery. 
The  plan  is  also  at  variance  with  this  part  of  the  schedule. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by  [  924  ] 

COLEBIDOE,  J. : 

This  was  a  bill  of  exceptions  to  a  direction  of  my  brother 
WiOHTMAN.  The  learned  Judge  having  put  certain  questions  of 
fact  to  the  jury,  with  a  direction  how  the  verdict  should  be  found 
contingently  upon  the  answers  to  those  questions,  an  exception  was 
taken,  that,  "  irrespective  of  the  manner  in  which  the  jury  should 
find  and  determine  the  said  questions,  he  ought  in  point  of  law, 
and  upon  the  construction  of  the  schedule  and  award  (mentioned 
in  the  bill  of  exceptions),  to  direct  the  jury  that  they  should  find 
their  verdict  for  the  defendant." 

This  exception,  therefore,  brings  us  to  the  construction  of  the 
award  and  schedule  before  referred  to.  The  award  was  made  by 
certain  Commissioners  under  the  1  &  2Yict.  c.  48,  being  an  Act  for 
regulating  the  opening  and  working  of  mines  and  quarries  in  the 
Forest  of  Dean.  It  recited  that  the  Commissioners  had  set  out 
definite  metes  and  bounds  to  the  gales  therein  mentioned,  and  had 
caused  plans  to  be  i7*ade  describing  their  situation  as  far  as  the  same 
could  be  conveniently  ascertained.  It  then  went  on  to  award  that 
the  gales  should  be  of  the  extent,  and  bounded,  as  shown  and 
described  in  the  said  plans  and  first  schedule  to  the  award.  There 
then  followed  a  schedule;  and  the  plan  was  given  in  evidence, 
according  to  which  last  the  plaintiff  in  error  had  clearly  exceeded 
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Bbaik  the  limits  of  his  gale,  and  worked  and  carried  off  coal  within  the 
Hab'bis.  limits  of  the  gale  awarded  to  the  defendant :  but  the  argument  was, 
that  the  plan  was  inconsistent  with  the  schedule,  and  was  therefore 
to  be  rejected,  and  that  upon  the  construction  of  the  schedule  alone 
the  boundary  of  the  plaintiff's  gale  included  that  part  of  the  vein 
from  which  the  coals  were  taken. 

It  is  unnecessary  to  decide  whether,  or  to  what  extent  and  in 
what  cases,  the  plaintiff  in  error  may  be  well  founded  in  his  argu- 
ment, that,  sup[>osing  there  to  be  a  discrepancy  between  the  two, 
[  *926  ]  the  schedule  and  the  plan,  the  latter  is  to  *be  wholly  rejected, 
(and  we  desire  only  to  guard  ourselves  against  an  unqualified 
admission  of  it  under  all  circumstances),  because,  upon  considera- 
tion, we  are  all  of  opinion  that,  upon  the  true  construction  of  the 
schedule  alone,  he  has  trespassed,  and  that  upon  that  construction 
there  is,  in  the  present  instance,  no  discrepancy  between  the  two. 

The  language  of  the  schedule  is  as  follows :  "  Prosper  Free  Level 
Colliery.  All  that  tract  of  coal  in  the  Lowrey  Vein  bounded  as 
follows,  that  is  to  say,  commencing  at  the  point  where  the  said 
level  struck  the  coal,  and  extending  in  an  eastward  direction  as  deep 
as  the  said  level  will  drain,  to  the  line  of  stones  numbered  48  and 
49,  to  be  set  up  as  the  western  boundary  of  the  CoUingwood 
Colliery,  and  in  the  land  up  to  the  old  workings."  The  dip  of  the 
coal  is  north  and  south,  the  north  being  the  land  side  or  that  on 
which  the  vein  cropped  out.  With  this  fact  we  have  the  boundaries 
complete :  on  the  west,  the  point  where  an  existing  level  had  struck 
the  coal;  on  the  east,  the  line  of  stones  which  were  to  form  the 
western  boundary  of  the  CoUingwood  Colliery ;  on  the  north,  the  old 
workings ;  and  on  the  south,  such  an  extent  as  might  be  worked  so 
that  the  level  before  spoken  of  would  drain  the  water  from  the 
workings. 

The  question  mainly  argued  was  the  meaning  of  the  word  "  level.'* 
Now  we  think  it  clear  that  an  existing  level  is  here  spoken  of,  which 
is  probably  called  "  the  said  level,'*  with  reference  to  the  name  of 
the  said  colliery  immediately  prefixed,  Prosper  Free  Level  Colliery. 
This  level  is  spoken  of  as  having  struck  the  coal ;  and  as  the  tract 
extends  eastward,  this  level  is  made  the  measure  of  the  southward 
workings  or  the  workings  in  the  deep,  because  they  are  to  be  carried 
no  further  than  will  admit  of  being  drained  by  it.     The  obvious 
meaning  of  this  provision  is,  that  the  level  so  described  is  to  afford 
the  outlet  for  all  the  waters  of  the  colliery  merely  by  gravitation ; 
if  its  angle  might  be  altered,  or  if  other  drains  might  be  made  from 
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other  points  "^than  that  at  which  it  struck  the  coal,  to  communicate        Brain 
with  it  at  some  point  lower  down  in  its  course,  it  could  no  more  be      harbis, 
said  to  drain  the  mine  than  if  water  were  lifted  into  it  by  a  steam       [  "926  j 
engine  from  any  supposable  depth  and  so  carried  to  the  open  air  ; 
and  though  it  might  be  possible  to  calculate  the  extreme  point  to 
which  such  alterations  might  be  carried,  yet  the  language  so  under- 
stood would  certainly  not  give  that  present  clear  boundary  which 
it  must  be  presumed  the  Commissioners  intended  to  lay  down  as 
between  this  colliery  and  the  adjoining  works.     In  this  place  the 
context  and  the  undoubted  purpose  for  which  the  word  is  introduced 
fix  its  meaning  definitely. 

But  even  if  the  meaning  we  have  assigned  be  not  the  only  or 
necessary  meaning  of  the  language  used,  it  is  certainly  a  meaning 
which  it  will  well  bear.  No  argument  was  adduced  on  the  part  of 
the  plaintiff  in  error  which  showed  that  it  could  not ;  and  in  that 
case,  no  contradiction  being  shown  between  the  schedule  and  the 
plan,  it  is  certainly  allowable  to  have  reference  to  the  plan.  The 
plan  per  se^  and  uncontradicted  by  the  schedule,  must  be  admitted 
to  be  of  authority ;  and  if  we  refer  to  that,  all  doubt  is  removed* 
and  the  plaintiff  is  clearly  shown  to  have  entered  on  the  colliery  of 
the  defendant  in  error. 

The  exception,  therefore,  to  the  learned  Judge's  direction  is  not 
sustained,  and  the  judgment  must  be  affirmed. 

Judgment  affimied. 


ELLIOTT  V.  BISHOP.  isss. 

Feb,  8. 
(10  Ex.  927—929 ;  S.  0.  24  L.  J.  Ex.  158.)  

[Application  of  Common  Law  Procedure  Act,  1854,  to  current  proceedings^ 
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CHANCERY. 


i^ii.         '     V  PIKE   r.    WILSON. 

*":^5e^  '>:  (1  j""«t.  N.  s.  59-60.) 

y^Y    •  *     '        Where  property  is  sold  by  auctioD.  the  auctioueer  h^e  implied  authtriity 

Wood,  V.wc.  ^  g^  ^^^  re>erve'price. 

[  1  Jur.  N.  S 

5^  J  This  was  a  bill  by  a  purchaser  for  specific  performance.     The 

vendor,  in  defence,  insisted  that  he  had  never  authorised  a  sale  by 
auction,  and  that  he  had  never  authorised  the  auctioneer  to  sell  at 
the  price  at  which  the  lot  was  knocked  down.  It  appeared  that 
the  plaintiff,  knowing  nothing  except  what  appeared  in  the  par- 
ticulars of  sale,  attended  at  the  auction,  on  the  28th  July,  1853, 
and  bein({  the  highest  bidder,  the  premises  in  question,  connisting 
of  a  field  near  Brockley,  were  knocked  down  to  him  for  330Z. ; 
whereupon  he  immediately  paid  down  66/.,  according  to  the  con- 
ditions of  sale,  and  Mr.  Spearmun,  the  auctioneer,  signed  the 
contract  as  the  agent  of  the  vendor.  The  conditions  provided  that 
the  remainder  ot  the  purchase-money  was  to  be  paid  on  the 
29th  September,  in  which  re.^pect  time  was  to  be  of  the  essence  of 
the  contract.  On  the  2^th  July,  the  day  after  the  sale,  the  pur- 
chaser's solicitor  wrote  to  demand  an  abstract.  On  the  2nd  August 
the  vendor  wrote  the  following  letter  to  the  plaintiflF  in  reply  : 

"  Sir, — Never  having  given  any  authority  to  Mr.  Spearman  to 
sell  my  Ireehold  at  Brockley  for  330i.,  I  beg  most  respectfully  to 
inform  you  of  the  same.     My  price  is  700Z. 

**  Yours,  very  obediently, 

"  W.  W.  Wilson." 
Tiie  purchaser  thereupon  applied  to  Spearman,  and  it  appeared 
that  the  whole  circumstances  of  the  case  were  as  follows:  The 
defendant,  being  casually  in  company  with  Mr.  Spearman,  men- 
tioned the  fact  of  his  having  some  land,  which  he  stated  was  in  the 
neighbourhood  of  the  Crystal  Palace.  Spearman  then  said,  that  in 
that  case  it  would  perhaps  fetch  6002.  or  700/.,  and  that  he  had 
some  other  property  in  that  neighbourhood  for  sale  by  auction  at 
the  end  of  tbe  month,  which  would  be  a  good  opportunity,  and  that 
if  not  sold  he  sliould  make  no  charges  for  the  abortive  sale. 
Spearman  then  went,  with  the  authority  and  permission  of  the 
defendant,  to  look  at  the  premises,  which  he  found  to  be  three 
miles  from  the  Crystal  Palace,  and  otherwise  less  alluring  than  he 
bad  supposed,  and  he  told  this  to  the  defendant.    Ultimately  three 
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properties  belonging  to  the  defendant,  one  of  which  was  the  field  in  Pike 
question,  were  advertised  for  sale  on  the  28th  July.  One  of  these,  wilson. 
after  it  had  been  advertised,  the  defendant  withdrew,  by  a  letter 
dated  the  12th  July.  Another  lot,  being  the  house  in  which  the 
defendant  resided,  the  auctioneer  withdrew  of  his  own  authority, 
the  defendant  having  just  lost  his  wife,  who  was  lying  a  corpse  at 
the  time  of  the  sale.  There  remained  the  third  lot,  the  field  at 
Brockley  Lane.  In  consequence  of  what  had  passed.  Spearman 
felt  somewhat  at  a  loss  to  fix  a  reserved  price.  The  defendant, 
in  consequence  of  his  severe  domestic  affliction,  was  incapable  of 
attending  to  business ;  but  his  brother  and  partner  saw  Spearman, 
and  they  fixed  the  reserve  price  at  250/.,  which  accordingly  was 
marked  by  the  brother  of  the  defendant  in  one  of  the  printed 
particulars  of  sale.  There  was,  however,  no  evidence  to  show  that 
the  brother  was  an  agent  of  the  vendor  upon  the  sale,  and  this 
became  therefore  of  less  consequence.  The  auctioneer,  in  his 
evidence,  swore  that  the  defendant  had  authorised  him  to  sell  by 
auction.  The  conditions  of  sale  were  drawn  up  by  the  auctioneer 
alone,  the  vendor  being  unwilling  to  see  any  person  on  business ; 
and  stipulated,  among  other  things,  that  the  purchaser  should 
require  no  evidence  of  title  beyond  the  lease  to  the  vendor. 

Rolt,  for  the  plaintiff.    ♦     ♦    ♦ 

WUlcock  and  Messiter,  for  the  defendant.     *     *     * 

Rolty  in  reply,  on  the  general  case,  his  Honour  not  requiring 
any  reply  on  the  point  that  the  vendor  knew  that  the  premises 
were  advertised  for  sale  by  auction. 

Sir  W.  p.  Wood,  V.-C.  :  1864. 

July  3. 

I  think  that  in  this  case  the  vendor  must  be   taken  to  have         

known  that  the  sale  of  which  Spearman  spoke,  when  he  mentioned 

it  as  a  good  opportunity  for  him,  was  a  sale  by  auction.    It  is 

admitted  by  the  defendant,  on  cross-examination,  ^that  he  had       [  *60  ] 

given  Spearman  an  authority  to  sell  three  different  properties; 

and  the  only  question  is,  whether  he  had  authorised  a  sale  by 

auction.     One  of  these  properties,  after  it  had  been  advertised  for 

sale  by  auction,  is  expressly  withdrawn  by  the  defendant  himself. 

This  would  have  been  quite  unnecessary  if  he  had  never  authorised 

such  a  mode  of  sale ;  and  in  that  case  it  is  very  odd  that  he  does 

not  express  his  surprise  at  Spearman  acting  in  an  unauthorised 
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PiKK  manner ;  and  it  is  very  unlikely  that  he  would  have  written  this 
Wilson,  letter,  withdrawing  this  portion,  if  he  had  not  been  aware  that  the 
day  of  sale  was  at  hand,  and  tliat  a  withdrawal  was  neeessary  to 
prevent  a  sale,  for  it  was  written  only  a  few  days  before  the 
sale,  and  when  he  was  suffering  under  a  severe  domestic  affliction. 
The  main  issue  is  thus  decided  against  the  defendant,  and 
the  only  issue  tendered  by  him.  A  subsidiary  question  remains, 
however,  i.e,,  whether  he  had  forbidden  Spearman  to  sell  under 
7002.  It  may  be  doubted  whether  this  question  ought  under  such 
circumstances  to  be  gone  into.  What  appears  on  the  evidence, 
however,  is  this :  Spearman  admits  that  at  first,  on  the  vendor's 
description  of  the  land,  he  spoke  of  600/.  or  700/. ;  but  he  says  that 
nothing  was  then  said  to  bind  him  as  to  any  reserve  price.  After- 
wards, on  a  view  of  the  property,  he  judged  that  it  was  not  worth 
more  than  300/.,  and  he  sent  word  to  that  effect  to  the  vendor; 
but  being  unable  to  see  the  vendor  to  fix  a  price,  he  consulted  with 
the  brother  of  the  defendant,  who  was  also  his  partner.  The 
result  of  this  was,  that  the  brother  and  partner  of  the  defen- 
dant marked  a  reserved  price  of  2502.  with  his  initials.  What 
passed  at  that  interview  does  not  exactly  appear,  owing,  perhaps, 
to  the  objection  taken  by  the  defendant,  that  the  agency  of  the 
brother  must  be  first  proved,  which  could  not  be  done.  It  is  urged 
that  if  Spearman  had  had  an  absolute  authority  to  sell  he  would 
not  have  taken  so  much  trouble  to  procure  an  interview.  On  the 
other  hand,  it  is  clear  that  if  the  defendant  had  tied  him  down  to 
700/.  he  never  would  have  gone  to  sale  with  a  reserve  price  of 
250/.  only.  There  is  no  evidence  to  show  that  380/.  is  too  low. 
The  vendor  may  not  wish  to  sell  at  that  price ;  but  no  case  of  great 
loss  or  hardship  on  the  vendor  is  attempted  to  be  made.  As  to  the 
question  how  far  the  auctioneer  is  or  not  the  person  to  draw  up  the 
conditions  of  sale,  it  is  true  that  the  solicitor  usually  intervenes ; 
but  here  the  auctioneer  did  not  know  who  the  vendor's  solicitor 
was;  nothing  had  been  said  to  him  about  the  conditions,  and 
some  conditions  were  clearly  necessary  to  be  prepared.  It  may  be 
a  nice  question,  when  it  comes  to  be  tried,  how  far  the  authority  of 
an  auctioneer  to  sell  extends  to  enable  him  to  do  all  things,  even 
the  drawing  up  of  special  conditions  of  sale,  which  are  necessary  for 
carrying  the  sale  into  effect.  In  Denew  v.  Damei-ell  (i),  Lord  Ellen- 
borough  seems  to  have  thought  that  it  was  the  duty  of  an  auctioneer 
to  draw  up  such  conditions,  for  he  left  it  to  the  jury  to  say  what 

(1)  3  Camp.  451. 
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damages  the  vendor  had  incurred  by  the  neglect  of  the  aactioneer  Pike 
in  going  to  a  sale  of  leaseholds  without  a  condition  to  provide  that  wilson. 
the  purchaser  should  not  be  entitled  to  demand  the  title  of  the 
original  lessor.  But  the  question  is  here  immaterial,  for  the 
vendor  must  be  taken  to  have  known  that  his  property  was  going 
to  be  sold  by  auction  on  the  28th  July,  and  that  special  conditions 
would  be  necessary  at  such  sale ;  the  particulars  and  conditions 
were  left  at  his  office  for  him,  as  he  could  not  be  seen  himself ;  and 
under  these  circumstances  I  think  that  he  must  be  taken  to  have 
authorised  the  auctioneer  to  take  all  the  steps  necessary  to  insure  a 
sale.  And  it  is  important  to  observe,  that  being  informed  of  the 
sale  on  Saturday,  he  does  not  immediately  denounce  the  sale,  as 
having  given  no  authority  to  sell  by  auction  or  to  make  such  condi- 
tions, but  he  only  expresses  disappointment  and  dissatisfaction 
with  the  price.  I  think  the  vendor  has  bound  himself ;  and  there 
must  be  a  decree  for  specific  performance,  with  costs  up  to  the 
hearing. 


CHATER  V.   MACLliAN.  1855. 

(1  Jurist,  N.  S.  175—176 ;  S.  0.  3  Eq.  B.  375 ;  25  L.  T.  O.  S.  77.)  -^^4. 

A  receiver,  haying  been  appointed  for  the  plaintifiFs  in  a  cause,  paid  certain    Kindkmley, 
monies  to  one  of  a  firm  of  solicitors  of  the  plaintiffs,  who  were  also  his 
solicitors  in  the  matter.    The  partner  to  whom  the  money  was  paid  mis-         [!'•*] 
applied  the  monies  and  absconded,  and  the  plaintiffs  moved  that  the  other 
partners  might  make  good  the  deficiency  :  Held,  that  the  receiver  not  being 
a  party  to  the  motion,  no  order  could  be  made. 

Where  the  other  partners  disputed  their  liability  for  tine  acts  of  the 
defaulting  partner :  Held,  that  no  order  could  be  made  against  them  under 
the  general  jurisdiction  of  the  Court  over  solicitors. 

This  was  a  motion  on  behalf  of  the  plaintiffs  in  the  suit  of  Chater 
V.  Maclean,  intitled  in  that  suit,  and  also  in  the  matter  of  Messrs. 
Lawrence,  Crowdy,  and  Bowlby,  solicitors,  for  payment  of  a  sum  of 
money  into  Court.  The  circumstances  of  the  case,  as  far  as  they 
are  necessary  to  be  stated,  appear  from  his  Honour's  judgment. 

Olasse  and  Faber,  for  the  plaintiffs. 

Wickens,  for  the  respondent  Crowdy. 

Baily  and  Cairns,  for  Lawrence. 

Sir  R.  T.  KiNDBRSLBY,  V.-C,  said  this  was  a  motion  seeking  to 
make  liable  Messrs.  Lawrence,  Crowdy,  and  Bowlby  for  certain 
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Chater  sums  of  money,  amounting  to  upwards  of  6,0001.,  and  accordingly 
Maclean,  the  notice  of  motion  was  intitled  also  in  the  matter  of  Lawrence, 
Crowdy,  and  Bowlby,  and  asked  for  relief  under  the  general  juris- 
diction of  the  Court  over  solicitors.  It  appeared  that  the  firm  of 
Lawrence,  Crowdy,  and  Bowlby  were  the  solicitors  of  the  plaintiffs 
in  this  case.  In  1847  a  Mr.  Hall  was  appointed  receiver  in  the 
cause,  and,  as  is  very  common,  the  solicitors  for  the  plaintiffs 
acted  as  solicitors  for  the  receiver  also.  At  various  periods,  from 
1848  till  1853,  sums  of  money  were  remitted  by  Hall  to  Lawrence, 
Crowdy,  and  Bowlby  by  means  of  orders  on  a  London  Bank,  which, 
being  indorsed  by  Lawrence,  Crowdy,  and  Bowlby,  were  paid  by 
the  Bank.  Three  of  the  indorsements  were  in  the  handwriting  of 
Crowdy,  but  the  principal  orders  about  which  the  dispute  arose 
were  indorsed  by  Bowlby.  Fart  of  the  sums  remitted  were  to  be 
retained  by  the  solicitors,  and  the  balance  paid  into  Court  to  the 
account  of  the  plaintiffs.  It  appeared  that  Bowlby  had  absconded, 
and  the  object  now  was  to  make  Lawrence  and  Crowdy  liable  for 
these  sums  of  money.  In  the  first  place  it  was  to  be  observed 
that  the  monies  which  came  to  the  hands  of  the  partners,  or  at  least 
to  the  hands  of  one  of  them,  were  not  paid  by  the  plaintifiis,  but 
by  Hall,  the  receiver,  who  was  not  now  moving.  But  it  further 
appeared,  looking  into  the  affidavits,  that  when  these  monies  were 
remitted  by  Hall  they  were  not  remitted  with  any  precise  instruc- 
tions as  to  the  specific  application  of  three  of  them,  and  they  were 
apparently  received  by  Lawrence,  Crowdy,  and  Bowlby  as  solicitors 
for  the  receiver,  and  not  for  the  plaintiffs.  Upon  this  view  of  the 
case  the  Court  could  not,  upon  this  particular  application,  make 
Lawrence,  Crowdy,  and  Bowlby  liable  to  the  plaintiffs  in  the 
manner  asked  by  the  notice  of  motion.  But  there  was  another 
more  conclusive  reason  why  the  Court  could  not  interfere  upon 
this  application,  without  reference  to  the  question  as  to  who  was 
I  *i76  ]  ^really  liable.  As  to  Lawrence,  he  states  that,  in  point  of  fact,  he 
was  not  a  partner  in  the  firm  of  Lawrence,  Crowdy,  and  Bowlby. 
He  carried  on  business  in  the  city  up  to  the  year  1845,  when  he 
retired  from  practice,  and  sold  the  goodwill  of  the  business,  and  his 
interest  in  the  offices  in  which  it  was  carried  on,  to  a  solicitor 
named  Pratt,  who,  with  Crowdy,  purchased  the  business.  From 
that  time  Lawrence  had  never  practised  as  a  solicitor.  Pratt 
died,  and  then  Crowdy  took  into  partnership  Bowlby,  who  had 
attended  to  this  cause.  It  was  clear  that  between  themselves 
Lawrence  was  no  longer  a  partner,  but  be  had  bad  the  imprudence 
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to  allow  his  name  to  remain  in  the  firm,  and  had  also  occasionally 
attended  at  the  office  upon  business  of  his  own,  and  his  certificate 
as  a  solicitor  was  annually  taken  out.  Now,  if  this  matter  were 
brought  before  his  Honour  under  the  general  jurisdiction  of  the 
Court  of  Chancery,  he  would  then  determine  how  far  Lawrence, 
though  not  a  partner,  had  made  himself  liable  to  third  parties  in 
respect  of  any  acts  or  deficiencies  of  the  firm.  But  this  was  a  ques- 
tion arising  out  of  the  general  law  of  partnership.  A  question 
whether  such  and  such  a  person  is  liable  is  not  a  question  to  be 
determined  in  exercise  of  the  general  jurisdiction  of  the  Court 
over  solicitors.  Then,  as  to  Crowdy,  there  might  be  a  question 
whether  his  case  came  under  the  general  jurisdiction  over  solicitors, 
as  the  money  had  not  come  to  his  hands,  and  he  was,  therefore, 
only  liable  under  the  general  law  of  partnership.  He  might  be 
liable  under  the  general  jurisdiction  of  the  Court;  but  as  his 
Honour  certainly  could  not  exercise  the  general  jurisdiction  as  to 
one  of  the  partners,  it  appeared  to  him  that  the  best  thing  he  could 
do  was  to  refuse  the  motion,  but,  considering  the  nature  of  the  case, 
without  costs. 


Chatbe 

r. 
Maclean. 


KEY   V.   KEY. 

(1  Jurist,  N.  S.  372—373.) 

The  Court  will  not,  save  in  the  last  resourcei  transpose  the  words  in  a 
will.  Therefore,  when  a  possible  but  remote  and  improbable  sense  could 
be  attributed  to  the  testator  in  the  will  as  it  stood,  the  Coukt  i-efused  to 
transpose  the  order  of  the  words,  in  order  to  give  effect  to  a  much  more 
natural  and  probable  intention  (1). 

By  his  will,  dated  in  1851,  the  testator  had  directed  certain 
property  to  be  invested  by  trustees  for  the  benefit  of  four  of  his 
children,  three  daughters  and  a  son  ;  as  to  his  daughters,  for  their 
respective  lives,  to  their  separate  use,  and  without  power  of  antici- 
pation ;  and  as  to  his  son,  for  life  or  until  alienation ;  and  after 
their  respective  deceases  or  alienation,  then  for  the  issue  of  such 
four  children  as  tenants  in  common.  And  the  testator  declared, 
that  as  to  the  shares  of  his  said  three  daughters,  *'  if  either  of  them 
should  be  dead  at  his  decease,  or  should  afterwards  die  under 
twenty-one  without  leaving  issue,"  her  share  should  go  to  the  others 
of  such  four  children.  The  testator  then  gave  all  his  residuary 
real  and  personal  estate  to  all  his  children,  and  died  leaving  six 
children.  The  question  arose  on  the  share  of  £mma,  who  was 
(1)  Qucere  whether  the  decision  is  really  authority  for  any  general  rule. — F.  P. 


March  23. 

Wood,  V.-C. 

[372] 
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Key         one  of  tbe  four  children,  and  survived  the  testator  and  attained 

Key.        twenty-one,  but  died  without  having  been  married.     For  the  two 

children  claiming  under  the  residuary  gift,  it  was  contended  that 

this  event  had  not  been  provided  for,  and  that  there  was  an  intestacy 

as  to  this  share. 

JValfoi^df  for  the  plaintiffs. 

H.  Stevenft,  for  tbe  three  survivors  of  the  four  children,  argued 
that  it  was  in  substance  given  to  them,  although  not  in  words,  in 
consequence  of  an  apparent  slip.  It  would  be  absurd  to  hold  that 
Emma's  share  fell  into  the  residue,  because  then  it  would  come 
to  be  divided  among  the  testator's  six  children,  of  whom  Emma 
was  one.    ♦     ♦     * 

Sir  W.  p.  Wood,  V.-C.  ; 

The  phraseology  is  irregular,  and  perhaps  the  words  ''  under 
twenty-one  "  have  crept  in  by  mistake,  by  reference  to  the  ante- 
cedent clause.  That,  however,  is  mere  conjecture,  and  would  not 
alone  justify  me  in  striking  out  those  words,  if  by  any  possibility 
any  meaning  can  be  given  to  them.  Now,  they  may  have  this  force, 
although  it  is  very  improbable  that  the  testator  had  it  in  contem- 
plation, viz.  as  to  his  sons'  shares,  he  gives  to  them  only  during 
their  lives,  or  until  bankruptcy  ;  but  as  to  the  daughters,  he  may 
have  meant,  that  although,  in  the  event  of  any  of  them  dying  under 
twenty-one,  her  share  should  go  to  the  others  of  the  four  children, 
[  ♦373  ]  yet  that,  if  she  lived  to  *attain  twenty-one,  it  should  not,  on  her 
subsequent  decease  without  issue,  go  to  either  of  the  four,  but 
should  drop  into  the  residue,  so  as  to  give  her  a  distributive  share 
with  all  the  other  children.  The  transposition  which  Mr.  Steven* 
suggests  would  amount  to  striking  out  the  words  "  under  twenty- 
one  ;  "  for  if  the  share  is  to  go  over  in  the  event  of  the  decease  of 
either  daughter  before  the  testator,  or  after  him  without  leaving 
issue,  no  new  contingency  is  provided  for  by  introducing  the  words 
"  after  him  'under  twenty-one,'  without  leaving  issue."  This  third 
contingency  is  included  in  the  other  two ;  therefore,  either  by  this 
way,  or  by  introducing  the  word  "  or,"  I  should  be  altering  tbe 
will,  in  order  to  render  quite  inoperative  words  which,  taking  tbe 
will  as  it  stands,  have  some  operation,  although  a  remote  and 
obscure  effect,  viz.  *'  although  she  die  without  issue,  yet,  if  she 
attain  twenty-one,  she  shall  have  such  a  share  as  will  come  to  her 
under  the  Statute  of  Distributions,  like  one  of  my  other  children.'* 
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BAIL    COURT. 


Ex    PARTE    BULLER.  1856. 

(1  Jurist,  N.  S.  709—710  ;  S.  C.  3  W.  R  447.)  -JL 

If  the  visitor  of  a  college  refuse  to  exercise  his  visitatorial  power  by         •-        -' 
heariog  an  appeal,  the  Court  of  Queen's  Bench  will  grant  a  inandamtM  to 
set  him  in  motion,  but  cannot  afterwards  review  his  decision. 

A  fellow  of  King's  College,  Cambridge,  had  been  expelled  the  college  and 
deprived  of  his  fellowship,  by  the  provost  and  fellows,  upon  a  chai*ge  of 
fraud  and  pei-jury,  the  proceedings  being  conducted  partly  in  the  absence 
of  the  accused,  and  the  charge  being  supported  only  by  a  comparison  of 
his  letters  with  an  answer  which  he  had  filed  in  a  suit  in  Chancery.  Upon 
appeal  to  the  visitor,  the  decision  of  the  provost  and  fellows  was  affirmed : 
IleM,  that  the  Court  had  no  power  to  grant  a  matidamua  to  restore  to  the 
fellowship. 

Montague  Chambers  moved,  on  behalf  of  the  Rev.  Lionel 
Buller,  for  a  rule  nhi  for  a  mandamus  to  the  provost  and  fellows  of 
King's  College,  Cambridge,  commanding  them  to  restore  Mr.  Buller 
to  his  fellowship.  It  appeared  from  the  affidavit  of  the  applicant 
that  King's  College,  Cambridge,  consists  of  a  provost  and  seventy 
fellows  and  scholars,  was  founded  by  a  charter  of  Henry  VI.,  and 
has  a  code  of  statutes  for  its  regulation  and  government.  The 
Bishop  of  Lincoln  is  the  visitor.  By  one  of  the  statutes,  intituled 
"  Propter  quae  crimina  et  delicta  scholares  et  socii  a  dicto  collegio 
penitus  amoveri  debent,"  it  is  enacted,  ''  Quod  si  contra  aliquem 
scholarium  vel  sociorum  dicti  nostri  Regalis  coUegii  super  haeresi, 
simonia,  perjurio  manifesto  ...  vel  super  aliquo  alio  crimine 
consirailiter  enormi  .  .  .  per  testes  idoneos,  praepositi,  vicd- 
prsepositi  et  aliorum  nominatorum  superius  judicio  approbandos 
vel  per  evidentiam  facti  reus  manifeste  apparuerit  .  .  .  absque 
cujuscunque  appellationis  remedio  vel  querelsB  ipsum  perpetud 
exclusum  et  privatum  fore,  ipso  facto  volumus,"  &c.  In  1828 
Mr.  Buller  was  admitted  a  fellow  of  the  college,  and  in  1844  a 
suit  in  Chancery  was  instituted  against  him  by  one  Feistel.  In  1848 
Mr.  Buller  was  summoned  by  the  provost  and  fellows  to  answer  a 
charge  of  fraud  and  perjury  alleged  to  have  been  committed  in 
a  certain  answer  put  in  by  him  to  the  bill  in  Chancery.  He 
attended  before  the  provost  and  fellows,  and  denied  the  charge, 
when  the  answer  filed  and  the  depositions  of  certain  parties  were 
read.  An  adjournment  was  granted  at  Mr.  Buller's  request,  and 
he  subsequently  attended  another  meeting  of  the  provost  and 
fellows.  At  the  latter  meeting  the  above  charge  was  abandoned, 
but  the  provost  and  fellows  then  convicted  Mr.  Buller  of  fraud  and 
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Kx parte  perjury,  "per  evidentiam  facti,"  by  a  comparison  of  two  letters 
^^^^**  written  by  him  with  his  answer  in  the  Chancery  suit.  Previously 
to  the  meeting  he  had  requested  the  provost  and  fellows  to  allow 
him  to  produce  witnesses,  and  to  be  allowed  to  have  copies  of  the 
letters,  but  was  refused.  He  was  ordered  out  of  the  room  by  ihe 
provost,  and  when  recalled  was  informed  that  he  had  been 
unanimously  found  guilty  of  fraud  and  perjury,  and  expelled.  He 
was  thereupon  removed  from  his  fellowship,  and  deprived  of  all  its 
emoluments  and  advantages.  Mr.  BuUer  subsequently  requested 
the  provost  and  fellows  to  restore  him,  but  they  refused.  He  then 
appealed  against  his  expulsion  to  the  Bishop  of  Lincoln,  the  visitor, 
who  refused  to  hear  the  appeal,  upon  the  ground  that  the  decision 
of  the  provost  and  fellows  was  conclusive.  Upon  this  a  similar 
application  to  the  present  had  been  made  in  1858  to  Wightman,  J., 
who  having  intimated  that  it  was  rather  a  case  for  a  mandamu$  to 
the  visitor  to  hear  the  appeal,  the  appeal  had  been  since  heard :  see 
Ex  parte  Bidler  (1).  A  copy  of  the  visitor's  decision  had  been 
fm*nished  to  Mr.  Buller,  in  which,  after  stating  that  he  had  care- 
fully gone  through  all  the  documents  furnished  by  the  college  and 
Mr.  Buller,  and  minutely  considered  the  purport  of  them,  the 
Bishop  finds,  "  that  the  provost  and  fellows,  in  declaring  that  the 
Bev.  Lionel  Buller  had  incurred  the  forfeiture  of  his  fellowship  on 
the  ground  of  manifest  perjury,  had  before  them  sufficient  evidence 
of  the  fact;  and  as,  moreover,  the  meetings  before  which  Mr. 
Buller  was  summoned  were  rightly  convened  and  duly  constituted, 
their  decision  is  final ;  and  I  pronounce  the  said  Bev.  Lionel 
Buller  to  be  for  ever  excluded  from  King's  College."  It  was  now 
contended  that  the  decision  of  the  provost  and  fellows  was  bad — 
first,  because  the  proceedings  had  been  conducted  in  the  absence 
of  the  accused ;  and,  secondly,  because  the  perjury  could  not  be 
proved  by  simply  comparing  the  letters  with  the  answer  in 
Chancery.  A  person  cannot  be  convicted  of  perjury  by  comparing 
his  statements,  and  consequently  without  the  evidence  of  two 
witnesses.  The  reason  for  this  is,  that  it  is  impossible  to  say 
which  statement  is  false:  Hex  v.  Hai-^is  (2). 

(Coleridge,  J. :  Is  this  a  court  of  appeal  from  the  decision  of  a 
visitor  on  matters  within  his  jurisdiction  ?) 

Where  proceedings  are  contrary  to  the  law  of  the  land,  and  against 
right  and  justice,  the  Court  of  Queen  s  Bench  will  interfere   to 

^  (1)  1  C.  L.  E.  534.  (2)  6  B.  &  Aid.  926  ;  2  Buss.  Cr.  644. 
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correct  what  has  been  done  improperly.    These  proceedings  are  not      Kz  |>arte 
irregular  merely,  but  unlawful ;  for  if  the  power  to  expel  for  perjury        ^i'i*»R- 
does  exist,  the  proof  of  that  charge  ought  to  be  in  accordance  with 
the  law  of  the  land.    A  mandamus  would  not  go  to  the  visitor :  Rex 
V.  The  Bishop  of  Ely  (l). 

Coleridge,  J. : 

I  think  this  rule  cannot  be  granted.  It  has  been  decided,  and  is 
now  admitted,  that  where  a  visitor  has  acted  in  his  visitatorial 
capacity,  this  Court  has  no  power  to  compel  him  to  correct  or  alter 
his  decision,  although  that  decision  may  be  erroneous.  All  that 
we  can  do  is  to  set  the  visitor  in  motion ;  but  having  done  so,  we 
cannot  review  his  decision.  In  Rex  v.  The  Bishop  of  Ely,  Lord 
Eenyon  refused  the  rule  upon  this  ground,  and  says,  ''  It  was 
settled  in  Philips  v.  Bwy  (2),  in  which  determination  the  profession 
has  ever  since  acquiesced,  that  this  Court  has  no  other  power  than 
that  of  putting  the  visitatorial  power  in  motion,  (if  I  may  use  the 
expression) ;  but  that  if  the  judgment  of  the  visitor  be  erroneous, 
we  cannot  interfere  in  order  to  correct  it.  Now,  here  the  visitor 
received  the  appeal,  each  party  disclosed  his  case  to  him,  the  whole 
merits  of  the  case  were  before  him,  and  he  has  exercised  his 
judgment  upon  the  whole.  If,  therefore,  we  were  to  interfere,  it 
would  be  for  the  purpose  of  controlling  his  judgment;  but  any 
interference  by  us  to  control  the  judgment  of  the  visitor  would  be 
attended  with  the  most  mischievous  consequences,  since  we  must 
then  decide  upon  the  statutes  of  the  college,  of  which  we  are 
ignorant,  and  the  construction  of  which  has  been  confided  to 
another  forum."  The  question,  therefore,  as  to  the  visitor  is 
disposed  of  by  that  case,  because  it  is  not  disputed  that  the  matter 
of  appeal  here  was  within  the  statutes  of  the  college.  It  is  said 
that  the  mandamus  may  go  to  the  provost  and  fellows;  but  a 
member  of  a  college  puts  himself  voluntarily  under  a  peculiar 
system  of  law,  and  assents  to  being  bound  by  it,  and  cannot  there- 
fore complain  that  such  system  is  not  in  accordance  with  that 
adopted  by  the  common  law.  When  this  rule  was  applied  for 
before,  the  learned  Judge  directed  that  an  appeal  should  *be  made  [  *^^^  3 
to  the  visitor :  that  appeal  has  been  heard,  and  the  visitor  has 
confirmed  the  decision  of  the  provost  and  fellows.  If  this 
mandamus  were  granted,  the  answer  to  it  would  be  that  they 
have  adjudicated.  j^^^  ^^^„,^^, 

(1)  2  B.  B.  644  (o  T.  £.  470).  (2)  2  X.  B.  346. 
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CHANCERY. 


1865.  TUOENTON   V.   8T0KILL(I). 

July  19.  ^ 

J—  (1  Jurist,  N.  S.  751.) 

'        ^»    •-  •  Where  a  Irustee  states  in  writing  to  his  cestui  que  trust  that  part  of  the 

L  751  J  trust  monies  are  laid  out  in  a  certain  property,  although  not  an  invefttmeut 

warranted  by  the  terms  of  the  trust,  and  although  the  cstui  que  trust  goes 
on  receiving  interest,  and  not  the  rents :  Held,  that  the  cestui  que  trust 
might  at  his  option  take  the  property  in  which  the  trust  funds  had  been 
laid  out,  as  representing  the  whole  trust  fund,  or  might  have  it  sold,  and 
prove,  if  necessary,  against  the  trustee's  estate  for  the  deficiency,  (if  any). 
But  the  cestui  que  trust  was  not  allow«>d  to  take  the  property  as  representing 
the  actual  portion  of  the  trust  fund  laid  out  by  the  trustee,  and  prove  for 
the  balance. 

The  testator  carrying  on  trade  in  partnership,  and  being  indebted  to  the 
partnership,  appoints  his  partner  executor.  The  executor  continues  to 
employ  the  ships  in  which  the  testator  had  an  interest,  and  dies  after  the 
institution  of  a  creditors'  suit  for  the  administration  of  the  testator's  estate : 
Held,  that  the  executor  had  a  right  to  retain  against  the  testator's  debt  all 
profits  made  during  his,  the  executor's,  life,  notwithstanding  the  institution 
of  the  suit. 

This  was  a  creditors*  suit.  Fart  of  the  assets  consisted  of  foar 
houses  at  Sutton  Bridge,  which  the  testator  Ligo  had  devised 
to  the  defendant  Spiller  and  his  wife.  The  estate  was  entirely 
insolvent,  there  being  considerable  debts ;  but  Mr.  and  Mrs.  Spiller 
claimed  the  four  houses  so  devised  to  them,  under  the  following 
circumstances:  Ligo  had  been  executor  to  Mrs.  Spiller's  father, 
and  in  that  character  possessed  himself  of  assets  ample  for  the 
payment  of  a  legacy  of  400Z.,  left  to  be  invested  in  Government  or 
real  securities  for  Mrs.  Spiller  and  her  family.  Ligo,  however, 
never  paid  this  sum,  or  appropriated  it  by  the  consent  of  Mr.  and 
Mrs.  Spiller,  but  retained  it  in  his  own  hands,  paying  them  4Z.  10«. 
per  cent,  interest,  or  182.  per  annum.  These  payments  extended, 
at  irregular  intervals,  but  on  the  whole  in  full,  up  to  1850,  since 
which  nothing  had  been  received.  Ligo  died  in  1852.  The 
evidence  of  the  investment  of  the  4002.  in  these  houses  was,  entries 
in  a  pocket-book  of  Ligo's,  in  which  he  had  debited  himself  with 
400Z.,  and  credited  himself  with  various  payments,  viz. :  *'  1842, 
by  two  houses,  160/.;  1844,  by  expenses  in  building  two  houses, 
189/. ;  1841,  legacy  duty  4/. ;  "  and  some  other  small  items  about 
the  houses,  making  together  374/.  7«.  7(/.  It  further  appeared  that 
in  December,  1848,  Mrs.  Spiller  had  addressed  Ligo  on  the  subject, 
the  interest  being  in  arrear ;  and  in  reply,  in  January,  1849,  Ligo 

(1)  Ifi  re  Salmon,  Priest  ▼.  Ijtpleby  (1889)  42  Ch.  Div.  351,  369,  62  L.  T.  270. 
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had  stated  that  he  had  '*  laid  out  the  money  in  the  houses  at  Sutton  Thobmton 
Bridge  that  you  know  of,"  and  had  "left  the  deeds,  for  your  greater  stokill. 
security,"  with  his  solicitor,  and  that  he  had  paid  interest  often 
before  the  rents  were  paid.  Neither  Spiller  nor  his  wife  appeared 
in  any  manner  to  have  known  any  more,  or  taken  any  steps  in 
relation  to  the  property.  Another  point  was  as  to  the  right  of 
retainer  of  the  defendant  Stokill  or  his  representatives.  Ligo  had 
during  his  lifetime  carried  on  the  trade  of  shipowner  with  Stokill, 
and,  dying  considerably  indebted  to  the  partnership,  made  Stokill 
his  executor.  Stokill  continued  to  trade  with  the  testator's  ships, 
and  made  large  profits,  not,  however,  enough  to  repay  the  debt. 
Then  Stokill  died,  and  his  representative  claimed  to  retain  all  the 
profits  up  to  the  present  date  made  on  Ligo's  shares  in  the  ships, 
in  satisfaction  of  Ligo's  debt. 

SotUhgate^  for  the  plaintiff,  contended  that  the  investment,  not 
being  warranted  by  the  terms  of  the  trust,  could  not  be  taken  to  be 
an  investment  under  the  trust ;  and  Spiller  and  wife,  having  long 
afterwards  accepted  interest,  viz.  up  to  December,  1850,  had 
repudiated  the  investment.  As  to  the  retainer,  that  can  only 
extend  up  to  the  institution  of  the  suit,  when  we  could  have  moved 
for  a  receiver,  or  at  furthest  up  to  Stokill's  death. 

Schombergy  for  Spiller  and  wife,  claimed  the  houses  as 
representing  87 4Z.  7«.  7c/.,  and  to  prove  against  the  estate  for  the 
rest  of  the  4002. 

Sib  W-  p.  Wood,  V.-C-  : 

Where  you  clearly  see  that  trust  money  has  been  laid  out  in  any 
property,  although  improperly  laid  out,  you  still  follow  and  impress 
the  trust  upon  that  property.  Here  the  trustee  says  he  has  laid 
out  the  trust  money  in  these  houses.  Then  the  houses  are  as  much 
trust  property  as  the  money  was  before.  But  they  must  either  be 
sold  for  the  benefit  of  the  defendant  Spiller  and  wife,  they  to  prove 
for  the  balance  if  any  deficiency  arise  on  the  sale,  or  they  must 
take  the  houses  in  satisfaction  of  the  400Z.  As  to  the  retainer  by 
the  executor,  it  is  clear  he  has  a  right  to  retain  whatever  money  of 
the  testator  lawfully  comes  to  his  hands ;  and  the  profits  in  trading 
with  these  ships  as  much  as  any  other  monies  of  the  testator ;  and 
I  do  not  think  that  this  right  extends  only  to  retain  such  monies  as 
came  to  his  hands  before  the  suit.  If  the  plaintiff  had  moved  for  a 
receiver,  that  would  only  have  been  granted  on  the  terms  of  being 
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Thobnton     without  prejudice  to  Stokill's  right  of  retainer.    When  Stokill  died, 

Stokill.     however,  Ijis  administrator,  not  being  the  personal  representative 

of  Ligo,  can  have  no  right  of  retainer.     Therefore  it  only  extends 

to  the  profits  made  by  Stokill  in  his  lifetime  trading  with  the 

testator's  capital. 


Jvly  25, 

[  770] 


'f'L  HOPE   V.   HOPE(l). 

(1  Jurist.  N.  S.  770—771  ;  S.  C.  3  W.  B.  617.) 

A  settlemeut  contained  the  iifiual  covenant  by  the  husband  and  wife  to 
assign  after-acquired  propei'ty  of  the  wife  to  trustees,  with  a  proviso  that  it 
should  be  lawful  for  the  trustees,  at  the  request  of  the  husband  and  wife 
during  their  joint  lives,  and  of  the  survivor  during  his  or  her  life,  and 
afterwards  at  the  discretion  of  the  trustees,  to  sell  and  dispose  of  sudi 
property,  and  invest  the  proceeds  upon  the  trusts  of  the  settlement  The 
wife  afterwards  becsme  entitled  to  leaseholds  and  specific  personal  chattels : 
Held,  that  the  trustees  were  not  for  the  present  to  convert  these  things 
without  the  request  in  writing  of  the  husband  and  wife. 

By  the  settlement  made  on  the  marriage  of  George  Hope  and 
Katherine  Frances  Leveson  Gower  certain  funds  were  vested  in 
trustees,  upon  trust  to  pay  the  interest  of  one  moiety  of  such  funds 
to  such  persons  as  the  said  Katherine  Frances  Leveson  Gower 
should  appoint,  and  in  default  of  appointment,  to  the  separate  use 
of  the  said  Katherine  Frances  Leveson  Gower ;  and  upon  trust  to 
pay  the  interest  of  the  other  moiety  to  George  Hope  for  his  life, 
and  upon  trust,  after  the  death  of  one,  to  pay  the  interest  of  the 
whole  to  the  other ;  and  trusts  were  declared  as  to  the  trust  funds 
after  the  death  of  the  survivor  for  the  benefit  of  the  children  of  the 
marriage ;  and  in  the  settlement  was  contained  a  covenant  on  the 
part  of  each  of  them  with  the  trustees  of  the  settlement,  that  in 
case,  at  any  time  after  the  marriage  should  take  effect,  during  the 
joint  lives  of  the  said  George  Hope  and  Katherine  Frances  Leveson 
Gower,  the  said  Katherine  Frances  Leveson  Gower,  or  the  said 
George  Hope  in  her  right,  should  become  seised,  or  possessed  of, 
or  entitled  to,  by  devise,  bequest,  succession,  or  otherwise  howsoever, 
any  real  estate,  or  any  monies,  stocks,  funds,  or  other  personal 
estate  or  effects  whatsoever,  exceeding  in  amount  or  value  the  sum 
of  200i.  (save  and  except  jewels,  trinkets,  wearing  apparel,  para- 
phernalia, and  estates  and  interests  for  life  only),  then  and  in  every 
such  case  they,  the  said  George  Hope  and  Katherine  Frances 
[  ♦771  ]  *Leveson  Gower,  would  with  all  convenient  speed,  at  the  expense  of 
the   same  estate  or  effects,  well  and   effectually  convey,  assign, 

(I)  In  re  Van  Straubettzec,  Boiwteail  v.  Cooper  [1901]  2  Ch,  779,  70  L*  J.  Ch. 
«25,  85  L.  T.  541. 
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transfer,  or  otherwise  make  over  all  such  real  or  personal  estate,        Hope 
monies,  stocks,  funds,  property,  and  effects  (except  as  aforesaid)        hope. 
unto  the  trustees,  upon  and  for  the  trusts  thereinbefore  declared 
as  to  the  funds  vested  in  the  trustees  as  above  mentioned.     "  Pro- 
vided always,  and  it  is  hereby  agreed  and  declared  between  and  by 
the  said  parties  hereto,  that  it  shall  and  may  be  lawful  to  and  for  " 
the  trustees,  at  the  request  in  writing  of  the  said  George  Hope  and 
Katherine  Frances  Leveson  Gower  during  their  joint  lives,  and  of 
the  survivor  of  them  during  his  or  her  life,  and  after  the  decease  of 
such  survivor  at  the  discretion  and  of  the  proper  authority  of  the 
trustees,  absolutely  to  sell  and  dispose  of  all  or  any  of  the  real 
estate  or  personal  estate  (not  consisting  of  money,  stocks,  funds, 
or  securities)  which  under  the  covenants  thereinbefore  contained 
should  become  subject  to  the  trusts  thereof,  in  manner  therein 
mentioned  ;  and  that  the  trustees  should  stand  and  be  possessed  of 
the  monies  which  should  arise  from  such  sale  or  sales  upon  the  like 
trusts,  and  subject  to  the  like  provisions  and  agreements,  as  were 
thereinbefore  declared  and  contained  of  and  concerning  the  funds 
vested  in  trustees  as  above  mentioned.     William  Leveson  Gower, 
father  of  Katherine  Frances  Leveson  Gower,  by  his  will,  gave  and 
bequeathed  to  her  his  leasehold  house,  in  which  he  then  resided, 
together  with  the  appurtenances,  the  fixtures,  books,  wine,  furniture, 
pictures,  &c.,  as  also  his  horses,  carriage,  and  harness,  with  the 
purpose  that  there  might  be  a  comfortable  home  for  his  said 
daughter  after  his  decease,  and  to  be  at  her  own  disposal,  (she 
being  unmarried  at  the  date  of  his  will).    He  died  in  1851,  and  the 
leasehold  house,  which  was  held  for  a  term  of  which  twenty-two 
ydars  were  unexpired,  was  conveyed  to  the  trustees  of  the  settle- 
ment.    A  question  having  arisen  as  to  whether  the  leasehold  house 
and  the  specific  chattels  bequeathed  by  the  will  of  William  Leveson 
Gower  ought  to  be  retained,  ought  to  be  converted  into  money  and 
the  proceeds  invested  upon  the  trusts  of  the  settlement,  or  whether 
they  ought  to  be  enjoyed  in  specie,  a  special  case  was  submitted  to 
the  Court. 

R.  James  Batemati,  for  the  infant  child  of  the  marriage, 
contended  that  the  property  ought  to  be  converted,  and  secured  for 
the  benefit  of  all  parties  :  Hoive  v.  Lord  Dartmouth  (1),  Pickering  v. 
Pickering  (2)^  Lichfield  v.  Baker  (s),  Milford  v.  Peile{4,).    It  must 

(1)  6  E.  E.  96  (7  Ves.  137).  (3)  88  R  E.  527  (13  Beav.  447). 

(2)  48  B.  B.  104  (4  Mv.  &  Or.  289).     (4)  99  B.  B.  306  (17  Beav.  602). 
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Hope        be  admitted  that  in  all  these  cases  the  question  arose  under  wills, 
Hope.       ^^^  there  was  the  same  combination  of  circumstances,  and   the 

intention  of  the  covenant  was  clear  that  the  property  should  be 

held  upon  those  trusts. 

Druce,  for  the  other  side,  was  not  heard. 

Sir  B.  T.  KiNDERSLBY,  y.-C,  said  he  was  not  aware  of  any 
case  in  which  the  principle  of  Howe  v.  Lord  Dartmouth  had  been 
applied  to  a  settlement,  which  was  a  contract  between  the  parties, 
whilst  in  a  will  there  was  no  contract.  But  whatever  might  be  the 
general  principle,  in  this  particular  case,  so  far  from  there  being 
any  trust  implied  or  otherwise  for  conversion,  conversion  was  only 
to  take  place  at  the  request  of  the  husband  and  wife  during  their 
lives,  and  after  their  death  at  the  discretion  of  the  trustees,  the 
intention  being,  that  the  property,  whatever  it  was,  coming  to  the 
wife  should  be  settled.  There  would,  therefore,  be  a  declaration 
that  the  property  was  not  to  be  converted  during  the  lives  of 
Mr.  and  Mrs.  Hope  without  their  request. 
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In  1847  the  G.  W.  Bail  way  Company  gave  notice  to  S.  of  their  intention 
to  take  his  dwelling-house  and  certain  cottages,  all  separated  from  a 
manufactory  carried  on  by  S.  only  by  a  road,  which  cottages  were  oaed  as 
warehouses,  and  were  the  only  warehouses  used  in  connexion  with  the 
manufactory :  Held,  that  the  cottages  were  part  of  the  manufactory,  and 
that  the  Company  could  be  compelled  to  take  the  whole  manufactory. 

The  Company  not  having  taken  active  steps  on  the  notice  of  1847,  S. 
sued  out  a  mandamus  to  compel  them,  but  did  not  prosecute  it.  The  com- 
pulsory powers  of  the  Act  of  1847  expired,  and  were  renewed  by  an  Act  of 
1852,  under  which  the  Company  again  issued  a  new  notice  respecting  the  pre- 
mises in  question.  The  plaintiff's  solicitor  afterwards  verbally  informed  the 
defendants'  solicitor,  at  a  casual  meeting,  that  the  plaintiff  wished  to  part 
with  the  whole,  and  not  a  part  only,  of  the  premises.  The  Company  there- 
after, without  communication  with  the  plaintiff,  procured  their  surveyor  to 
be  appointed  by  two  justices  under  the  Lands  Clauses  Consolidation  Act, 
1845,  who  valued  that  portion  which  they  wished  to  take.  The  Company 
then  paid  that  sum  into  Court,  and  executed  a  bond  under  the  Jjands 
Clauses  Consolidation  Act,  and  entered  and  commenced  work:  Held, 
that  the  plaintiff  was  entitled  to  give  the  defendants  now,  by  his  bill, 

(1)  Fumiss  V.  Midland  Bail  Co,  (1868)  L.  B.  6  Eq.  473,  477. 
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notice  of  hia  intention  to  part  with  the  whole,  and  not  a  part  only,  of  the 
premises;  and  an  injunction  was  granted  accordingly,  restraining  the 
Company  from  entering  on  the  premises  until  the  value  should  be  properly 
ascertained. 

This  was  a  suit  to  stay  the  Great  Western  Railway  Company  from 
proceeding  with  their  new  works  upon  the  lands  of  the  plaintiff 
until  the  value  of  the  land  to  be  taken  by  the  Company  should  be 
properly  ascertained.  The  Company  had  obtained  an  Act  in  1847, 
the  compulsory  powers  of  which  expired  in  1852.  Under  that  Act 
they  had  given  notice  to  the  plaintiff  to  take  part  of  his  land ;  but 
proceedings  under  that  notice  having  been  unduly  delayed,  the 
plaintiff  took  steps  to  compel  them  by  mandamus  to  carry  it  out.  The 
maudamug  issued  before  the  expiry  of  the  compulsory  powers;  but 
the  plaintiff  seemed  to  have  thought  that  it  was  necessary  not  only 
to  commence,  but  to  conclude,  the  proceedings  on  the  mandamm 
before  the  expiry  of  the  powers,  which  it  evidently  became  impos- 
sible to  do,  and  the  mandamus  was  abandoned  before  even  a  jury 
was  summoned.  The  Company  in  1852  obtained  a  renewal  of  their 
powers,  and  sent  round  fresh  notices  to  the  landowners,  and  among 
others  to  the  plaintiff,  in  which  the  piece  of  land  was  described 
as  subject  to  an  interest  therein  of  the  defendants,  the  Great 
Western  Railway  Company,  alluding  thereby  to  the  inchoate  interest 
which  they  had  in  the  premises  in  consequence  of  the  partial  pro- 
ceedings under  their  former  Act.  The  plaintiff  carried  on  a 
manufactory  on  the  premises,  and  contended  that  the  portion 
of  land  which  the  Company  had  given  him  notice  to  take  constituted 
part  of  the  manufactory,  and  he  therefore  wished  them  to  take 
the  whole  premises,  and  not  that  part  only;  and  of  this  the 
Company  had  had  verbal  notice  at  least,  in  a  conversation  between 
the  respective  solicitors.  In  consequence  of  this,  and  because,  as 
the  plaintiff  contended,  the  notice  itself  incorrectly  described  the 
premises  proposed  to  be  taken,  inasmuch  as  it  attributed  an  interest 
in  the  lands  to  the  defendants,  the  plaintiff  took  no  active  steps  in 
the  matter.  The  defendants,  the  Company,  without  notice  to  the 
plaintiff,  obtained,  under  the  Lands  Clauses  Consolidation  Act,  the 
appointment  of  a  surveyor  by  two  justices;  and  the  surveyor 
having  estimated  the  value  of  the  portion  required  by  the  Company, 
that  sum  was  paid  into  Court,  and  the  Company  executed  a  bond, 
and  entered  into  possession  of  the  land,  and  commenced  their 
works.  The  plaintiff  thereupon  filed  this  bill,  insisting  that  he  had 
not  received  any  proper  notice  of  the  intention  of  the  Company 
to  take  the  land ;  that  there  had,  therefore,  been  no  difference 
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spackman  between  them  as  to  the  price ;  and  that  the  appointment  of  the 
The  Great  surveyor  by  the  two  justices  was  altogether  illegal.  He  farther 
ji^^wAY  contended,  that  the  title  was  free  from  objections,  and  that  the 
Company,  Company  had  therefore  no  ground  whatever  for  paying  the  money 
into  Court ;  and  that  the  land  proposed  to  be  taken  formed  part 
of  his  manufactory,  the  whole  of  which  he  required  the  Company 
to  take,  and  that  it  was  therefore  not  competent  to  them  to  take 
a  part  only.  As  to  this,  it  appeared  that  the  actual  manufoctory 
of  the  plaintiff  lay  on  a  narrow  strip  on  one  side  of  a  high  road,  and 
that  the  parcels  proposed  to  be  taken  for  the  railway  lay  on  the 
other  side  of  the  road,  and  comprised  some  cottages  and  outhouses 
which  were  used  by  the  plaintiff  as  storehouses  for  his  goods,  and 
that  he  had  no  other  storehouses,  or  places  convenient  for  store- 
houses. The  railway  would  also  interfere  with  a  dwelling-house 
of  the  plaintiff  standing  on  the  same  side  of  the  road  as  the 
cottages. 

Daniel  and  Wickens,  for  the  plaintiff. 

holt  and  Osborne^  for  the  Company. 

[^Hawks  v.  The  Eastei-n  Ccmnties  Railway  Company  {i),  and 
SpaiTow  v.  The  Oxford  and  Wolverhampton  Railway  Company  (2\ 
were  referred  to.] 

Sir  W.  p.  Wood,  V.-C.  : 

I  think  that  the  plaintiff  is  entitled  to  an  order  in  this  case. 
The  chief  point  for  doubt  is,  whether  the  cottages  and  dwelling- 
house  proposed  to  be  taken  for  the  railway  are  part  of  the  manu- 
factory or  not.  I  cannot  doubt  but  that  the  cottages  are,  at  all 
events.  I  am  not  sure  as  to  the  dwelling-house.  But  the  cottages 
are  the  only  warehouses  attached  to  the  manufactory — the  place 
where  all  the  goods  are  stored.  There  must  be  some  place  of  that 
[  *79]  ]  sort ;  and  the  circumstance  of  the  road  separating  them  *from  the 
main  workshops  is  not,  in  my  view,  enough  to  make  them  a  distinct 
property.  Where  is  the  line  to  be  drawn  ?  Suppose  a  farmyard 
with  a  public  footpath  or  driftway  through  it ;  are  the  two  sides 
of  the  yard  to  be  considered  as  not  being  parts  of  one  thing  ?  Or 
if  it  runs  under  the  wall  of  the  farmhouse,  separating  it  from  the 
barns,  are  not  the  farmhouse,  farmyard,  and  barns  all  undivided 


(1)  Subsequently  affirmed,  101  B.  B, 
183(6H.L.C.  331), 


(2)  95  B,  B.  21  (2  D.  M.  d  0.  W). 


VOL.  cn.] 


1865.    CH.    1  JURIST,  N.  S.  791. 


918 


premises  ?  The  plaintiflf  now,  at  all  events,  by  his  bill  gives  notice 
to  the  defendants  of  his  intention  to  assert  the  right  of  parting 
with  the  whole,  and  not  a  part  only ;  and  the  question  is,  whether, 
in  this  state  of  things,  the  Company,  having  paid  into  Court  the 
price,  ascertained  as  it  has  been,  for  a  portion  of  the  land  only, 
and  given  a  bond,  shall  be  allowed  to  continue  their  works ;  or 
whether,  as  the  plaintifif  now  asks,  they  ought  to  be  restrained 
until  the  value  of  the  entire  premises,  ascertained  after  due  notice 
to  the  plaintiff,  shall  have  been  brought  into  Court.  It  is  said  that 
the  plaintiff  has  been  guilty  of  delay;  and  certainly,  if  the  plaintiff, 
after  lying  by  and  taking  no  step  for  so  long  a  time,  but  on  the 
contrary  abandoning  the  proceeding  on  mandamm,  had  now  come 
here  to  enforce  a  specific  performance  against  the  Company,  the 
Court  would  hesitate  to  interfere  on  his  behalf,  if  the  Company 
were  taking  no  step,  doing  nothing,  from  which  the  plaintiff  could 
ask  to  restrain  them.  But  this  case  is  very  different.  The  time 
for  the  exercise  of  their  compulsory  powers  having  expired,  the 
Company  procure  a  renewal  of  those  powers  by  sect.  11  of  their 
Act  of  1852.  That  Act  purports  to  treat  this  undertaking  as 
something  beginning  dc  novo,  speaking  of  the  deposits  of  plans 
and  sections  having  been  made  on  the  SOth  November  then  last,  as 
if  it  had  been  a  new  railway  then  for  the  first  time  projected  ;  and 
it  speaks  of  all  the  powers,  &c.  as  if  the  Act  were  entirely  new. 
Then  the  position  of  the  parties  was  this — the  Railway  Company, 
having  given  their  notices  in  1847,  seem  to  have  been  in  doubt 
whether  or  not  those  notices  had  since  expired.  The  least  that  can 
be  said  in  favour  of  the  plaintiff's  claim  is,  that  the  matter  not 
having  been  judicially  decided,  there  was  a  fair  point  for  doubt. 
The  Company  then  serve  new  notices,  by  which  (if  such  notices 
were  obligatory)  the  Company  could  not  demand  the  whole  of  the 
plaintiff's  premises,  unless  the  whole  were  really  required  for  the 
works  of  the  railway.  They  had  a  right  to  give  notice  for 
the  express  portion  they  wanted  only.  There  was,  therefore,  no 
want  of  good  faiih  on  the  part  of  the  Company  in  that.  Then 
came  that  meeting  between  the  respective  solicitors.  The  account 
given  by  the  defendants'  solicitor  is,  that  the  plaintiff's  agent  said, 
"  We  want  6,000i.,  but  perhaps  Mr.  Spackman  might  take  6,500i.," 
clearly  referring  to  the  whole  premises  ;  and  that  he  also  said  that 
the  plaintiff  did  not  wish  to  sell  a  part.  That  was  merely  a  verbal 
communication,  however,  and  it  was  arranged  that  the  plaintiff's 
solicitor  was  to  furnish  the  defendants'  solicitor  with  a  statement 
R.R. — VOL.  oil.  58 
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of  the  value.  I  do  not  take  this  to  be  any  indication  of  an  authority- 
given  by  the  plaintiff  to  any  person  to  summon  a  jury  on  his 
behalf  to  value  the  whole,  even  setting  aside  the  consideration  that 
this  was  a  mere  conversation.  Then,  in  that  state  of  things, 
without  more  being  done  than  one  or  two  accidental  meetings, 
not  with  any  express  object,  between  the  solicitors,  can  I  say  that 
the  Company  are  justified  in  having  their  own  value  put  by  their 
own  surveyor  upon  just  so  much  of  the  premises  as  they  choose 
to  take  ?  The  plaintiff  is  entitled,  under  such  circumstances,  to 
require  the  defendants  now  to  take  notice,  by  this  bill  being  filed, 
that  he  intends  to  sell  the  whole,  and  not  a  part  only ;  and  that 
before  the  Company  proceed  with  their  works  upon  his  premises, 
they  shall  at  least  proceed  according  to  the  stipulations  of  their 
Act.  I  shall,  therefore,  adopt  the  same  mode  of  dealing  here 
as  was  taken  in  Sparrow's  case.  The  plaintiff  must  give  some 
such  undertaking  as  to  the  title  as  was  given  in  that  case  (l). 


1855. 

A/arrh  9,  10, 

12. 

W  OOD,  V.-C. 
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OGDEN   V.  BATTAMS, 

(1  Jurist,  N.  S.  791—793.) 

O.t  a  cotton  spinner,  being  under  advances  from  B.,  a  cotton  broker,  for 
which  B.  held  an  equitable  mortgage  of  the  mills  and  premises,  came  to  a 
general  composition  with  his  creditors  in  July,  1850,  paying  them  the 
amount  of  their  compositions  by  means  of  promissory  notes,  in  which  H, 
joined,  and  which  K  had  ultimately  to  pay.  B.  got  no  composition,  but 
the  whole  spinning  mills  and  business,  as  a  going  concern,  was  sold  to  B. 
by  0.,  with  a  proviso,  that  if  within  ten  years  0.  should  repay  B.  principal 
and  interest,  or  if  the  profits  of  the  business,  after  deductions  for  necessaries 
and  repairs,  should  witjiiu  ten  years  repay  the  principal  and  interest,  then 
B.  should  reconvey  to  O.  It  was  further  agreed,  that  if  at  any  p^od  of 
the  ten  years  the  result  of  six  months*  business,  on  an  account  thereof 
being  taken,  should  be  that  there  was  not  enough  net  profit  to  pay  interest 
on  the  whole  principal  monies  advanced  by  B.,  Bi  might  give  O.  two  months' 
notice  to  bar  the  right  of  repurchase ;  and  if  within  that  period  of  two 
months  O.  s  ould  not  pay  up  to  B.  all  principal  aud  interest  then  due,  all 
the  right  and  equity  of  redemption  should  be  barred.  B.  further  agreed  to 
continue  to  employ  Q.  as  manager  at  31,  per  week.  In  November,  1 8o0,  stock 
was  taken,  and  showed  sufficient  profit.  In  September,  1851,  an  account 
was  taken,  which  showed,  as  B.  alleged,  a  loss  of  3,000/.  Thereupon  B. 
sent  a  notice  dismissing  0.  from  his  situation  as  manager,  on  the  ground  of 
disobedience,  and  calling  on  him  to  pay  up  in  two  months  the  amount  of 
principal  and  interest,  or  to  stand  banned  :  Held,  that  the  notice  to  bar  the 
right  of  repurchase  might  well  be  given  on  the  account  in  question,  although 
it  was  a  nine  months'  account,  not  a  six  months*  account,  as  required  by 
the  provision,  provided  that  it  could  be  shown  that  a  loss  upon  the  business 

(1)  See  observations  of  Sir  G.  J.  TuRKSB,  L.  J.,  at  the  end  of  his  judgment. 
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for  the  six  months  endiog  July,  1851,  had  actually  been  incun*ed ;  and  an         Ouden 
inquiry  was  directed  acooi'dingly,  notwithstanding  a  statement  in  the  answer  r. 

that  the  amount  of  profit  or  loss  could  not  now  be  accurately  ascertained :         Battams. 

Held,  that  under  the  circumstances  B.  was  not  entitled  to  charge  com- 
mission or  profit  on  cotton  supplied  to  the  mills ;  and  therefore,  in  estimating 
the  pi'ofits  made  by  him  at  the  mills,  he  was  to  be  allowed  to  charge  for  the 
cotton  delivered  at  the  mills  by  him  only  the  price  which  he  had  actually 
paid  for  the  same ;  and  where  that  could  not  be  ascertained,  then  he  was  to 
be  allowed  the  market  price  of  the  day. 

The  books  being  kept  by  B.  while  O.  was  manager :  Held,  not  binding 
on  0. ;  but  0.  having  free  access  to  the  books,  thoy  were  to  be  taken  as 
priind  facie  evidence,  with  liberty  to  0.  to  surcharge  and  falsify. 

This  was  a  suit  claiming  to  redeem  certain  manufacturing  pre- 
mises which  had  been  conveyed  to  the  defendant,  with  a  right  of 
repurchase  reserved  to  the  plaintiff,  the  construction  of  which  gave 
rise  to  the  suit.  The  plaintiff  had,  in  partnership  with  others, 
carried  on  business  as  cotton  spinners  at  Oldham  since  1847.  Tlie 
defendant  was  a  cotton  broker,  who  had  made  pecuniary  advances 
to  the  Ogdens.  In  February,  1850,  the  Ogdens  executed  an 
equitable  mortgage  for  securing  8,600/.,  being  the  balance  then  due, 
and  in  May,  1850,  another  equitable  charge  for  900i.  more.  In 
July,  1850,  the  Ogdens  applied  to  Battams  to  assist  them  in  making 
an  arrangement  with  their  creditors.  Battams  accordingly  joined 
with  the  Ogdens  in  making  *promis8ory  notes  for  the  amount  of  [  •792  ] 
the  composition  to  the  Ogdens'  creditors  other  than  Battams  him- 
self, to  an  amount  of  1,600/.  Battams  was  to  have  an  assignment 
of  all  the  mills  and  fixtures  and  business  as  a  going  concern,  he  to 
indemnify  the  Ogdens  against  the  1,600/.  and  all  other  demands! 
This  arrangement  was  carried  into  effect  by  three  instruments, 
dated  the  16th  July,  1850.  By  the  first  instrument  the  mill  and 
fixtures  were  conveyed  for  1,500/.,  part  of  the  4,500/.,  to  Battams, 
out  and  out,  subject  to  the  equitable  lien  of  a  former  landowner, 
which  Battams  covenanted  to  satisfy.  By  the  second  instrument, 
reciting  that  the  Ogdens  owed  Battams  4,500/.,  but  that  he  had 
agreed  to  take  the  mill,  &c.  at  1,500/.,  Battams  released  the  balance 
of  8,000/.  gratis,  and  agreed  to  indemnify  the  Ogdens  against  all 
claims  in  respect  of,  the  business.  By  the  third  instrument  Battams 
agreed  to  employ  the  plaintiff  Samuel  Ogden  as  foreman  and 
manager  at  8/.  per  week,  with  liberty  to  inspect  the  books,  but  to 
have  no  power  to  interfere  in  money  transactions.  If  he  should 
not  perform  his  duty  properly,  or  if  at  the  end  of  six  calendar 
months  it  should  appear  that  the  profits  of  the  business  were  not 
enough  to  pay  interest  on  the  purchase  money,  Battams  to  have 
power  to  dismiss  Samuel  Ogden;  and  by  the  second  witnessing 
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Ogden       part  Battams  agreed  that  the  plaintifiFs  were  to  have  power   to 
Battams.     redemand  the  said  premises,  and  he  agreed  to  resell  to  the  plaiotiffis, 
within  the  term  of  ten  years,  (determinable  as  thereinafter  men- 
tioned), all  the  aforesaid  premises  and  business  for  6,100/.,  such 
sum,  and  all  interest,  to  be  wholly  paid  by  the  16th  July,  1860. 
Battams  further  agreed  that  all  the  net  profits  to  be  made  during 
such  period  of  ten  years  should  be  applied  in  the  first  place  in 
liquidation  of  the  interest  on  his  debt,  and  then  towards  payment 
of  the  principal  thereof,  and  that  on  full  payment  of  principal  and 
interest  by  such  means  he  would  reconvey  the  property  to  the 
Ogdens.      Then  there  followed  a  special  proviso  that  the  whole 
agreement  was  on  this  condition,  viz.  '*  That  if  during  six  consecu- 
tive calendar  months,  at  any  period  of  the  ten  years,  the  net  profits 
of  the  business  should,  upon  an  account  taken  of  the  income  and 
expenditure  during  such  six  months,  (including  in  such  expenditure 
the  purchase  of  necessaries  and  repairs,  &c.)  be  found  not  to  pro- 
duce such  an  amount  as  to  pay  the  interest  on  the  said  purchase 
monies,  or  on  so  much  of  the  said  purchase  monies  as  should  then 
for  the  time  being  be  due ;  and  if  the  Ogdens  should  within  two 
months  after  notice  thereof  served  on  them,  or  left  at  their  resi- 
dence, fail  to  pay  to  Battams  the  said  purchase  monies,  or  so  much 
as  should  be  then  due,  with  interest ;  or  in  case  the  said  purchase 
monies  and  interest  should  not  be  wholly  repaid  to  Battams  out  of 
the  said  profits  by  the  16th  July,  1860,  then  and  in  any  of  the 
said  cases  the  said  agreement  for  reconveyance  of  the  said  mills, 
business,  and  premises  should  be  wholly  gone,  and  the  equity  of 
redemption  of  the  Ogdens  therein  should  be  wholly  barred  in  any 
court  of  equity,  but  so  nevertheless  that  Battams  was  to  pay  the 
Ogdens  one-half  of  the  net  profit,  and  they  were  on  reconveyance 
to  take  the  mill  as  it  stood,  without  any  compensation  for  fair  wear 
and  tear/'     Battams  took  possession  on  the  execution  of  these 
instruments,  and  paid  out  of  his  own  monies  all  the  said  promissory 
notes,  amounting  to  1,600/.,  except  one  for  78/.  8^.,  drawn  in  favour 
of  a  creditor  who  refused  to  come  into   the  composition.     The 
plaintiff  Samuel  Ogden  continued  to  act  as  foreman  and  manager, 
under  the  agreement  of  the  16th  July,  1850,  until  September,  1851, 
when  he  was  discharged  by  notice ;  and  in  the  same  month  notice 
was  also  given  by  the  defendant  calling  on  the  plaintiffs  to  pay 
within  two  months  the  amount  of  the  principal  and  interest,  or  to 
stand  foreclosed.     On  the  2nd  November,  1850,  stock  was  takeu, 
when  the  net  profits,  after  allowing  interest  on  the  6,100/.,  and  also 
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on  the  unpaid  purchase  money  of  the  former  owner,  appeared  to  Ooden 
amount  to  850/.  No  further  stock  was  taken  until  September,  1851,  battams. 
i.e.  for  a  period  of  nine  months,  instead  of  a  six  months'  account, 
as  required  by  the  proviso.  The  bill  further  alleged,  that  although 
it  was  verbally  understood  or  agreed  between  Battams  and  Samuel 
Ogden  that  the  latter  was  to  purchase  all  the  cotton  required  in  the 
concern,  yet  Battams  insisted  on  supplying  the  cotton  himself,  and 
charged  more  than  the  prices  which  he  actually  paid,  and  that  he 
in  his  answer  refused  to  state  what  were  the  prices  actually  paid  or 
the  profits  actually  made  by  him.  In  his  further  answer  he  swore 
that  he  was  unable  to  state  precisely  what  were  the  profits  made 
by  him  in  such  dealings,  or  what  was  the  price  he  actually  paid  for 
each  parcel.  The  plaintiffs  alleged  that  the  prices  inserted  by  him 
exceeded  the  market  price  by  1,500/.  In  the  month  of  September, 
1851,  Battams  himself,  being  in  difiQculties,  summoned  a  meeting 
of  his  creditors,  and  asked  and  obtained  time  to  meet  his  engage- 
ments, without,  however,  becoming  bankrupt  or  insolvent ;  and 
about  the  same  time  the  defendant  Garmichael  came  forward  to 
assist  him,  and  went  into  partnership  with  him.  On  that  occasion 
the  premises  were  conveyed  to  trustees  for  sale,  to  secure  Gar- 
michael in  case  the  promissory  notes  then  given  to  Battams' 
creditors  should  come  to  be  paid  by  Garmichael ;  the  last  of  these 
notes  was  duly  paid  since  the  filing  of  this  bill.  In  order  to  get 
Garmichael  to  join,  it  was  necessary  to  get  rid  of  the  Ogdens  and 
their  power  of  redemption,  and  notice  was  given  accordingly,  dated 
the  4th  September,  1851,  by  Battams  to  Samuel  Ogden,  dismissing 
him  from  his  situation  '*  in  consequence  of  disobedience  of  direc- 
tions." This  charge  of  disobedience  the  plaintiffs  alleged  to  be 
false.  Immediately  upon  the  receipt  of  this  the  Ogdens  gave  ful^ 
notice  to  all  parties  interested  of  their  rights,  and  that  they  claimed 
to  redeem.  On  the  20th  September,  1851,  Battams  gave  notice 
to  the  plaintiffs  that  "  it  has  happened  that  during  the  space  of  six 
calendar  months  elapsed  since  the  execution  of  the  agreement  of  the 
16th  July,  1850,  the  clear  profits  accruing  to  me  on  that  business 
have,  upon  an  account  taken  by  me  in  the  manner  mentioned  in 
the  agreement  of  the  16th  July,  1850,  been  insufficient  to  pay 
interest  on  the  purchase-monies  in  that  agreement  mentioned;" 
and  thereby  gave  the  plaintiffs  two  months'  notice  to  determine 
the  clause  of  repurchase.  The  notice  did  not  specify  the  exact  sum 
which  the  Ogdens  were  to  pay.  Nothing  was  then  paid,  but  the 
plaintiffs,  the  Ogdens,  filed  their  bill  for  an  account  and  redemption. 
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0<ji)KN  I{olt  and  //.  IF.  Cole,  for  the  plaintiffs: 

lUTTAMs.  The  rule,  **  once  a  mortgage  always  a  mortgage,"  must  prevail. 
IVdliaws  V.  Owens  (i)  has  no  application,  for  that  was  a  sale  oat  and 
out.  The  whole  arrangement  was  merely  one  by  which  Battams, 
instead  of  getting  6s.  Sd.  in  the  pound  at  once,  took  this  security, 
by  which  he  hoped  to  get  eventually  20».  in  the  pound.  The 
defendants  must  be  treated  as  mortgagees  in  possession. 

Willeoek  and  Shebbeare,  for  the  defendant  Battams. 

James  and  Cairns,  for  other  parties  in  the  same  interest. 

Cole,  in  reply. 

Sir  W.  p.  Wood,  V.-C.  : 

The  plaintiflFs  have  not  produced  evidence  to  show  that  there  was 
a  sufficient  profit  on  the  six  months'  trading  up  to  September, 
1851.  They  have  raised  only  the  narrow  issue,  that  the  accoont 
then  taken  was  not  the  six  months'  account  described  in  the  agree- 
ment of  the  16th  July,  1850.  Neither  have  the  defendants  shown 
what  was  the  result  of  that  particular  six  months'  transactions ; 
they  only  say  that  it  is  impossible  to  state  accurately  what  was  the 
price  of  eacVi  parcel  of  cotton.  But  no  strict  accuracy  is  required  ; 
[  *''.)•<  ]  it  is  enough  if  they  show  that  on  *the  six  months  the  amount  of 
profit  was  loo  small  to  defray  the  interest.  The  defendant  Battam^ 
in  his  answer,  swears  that  he  verily  believes  that  if  the  accounts  for 
those  six  months  could  be  taken,  they  would  show  a  great  loss. 

Cole: 

By  their  answer  they  admit  that  it  was  impossible  to  show  that 
in  November,  1851 ;  it  is  much  more  impossible  now.  I  am  entitled 
to  assume  that  the  notice  was  given  without  any  previous  six 
months'  account ;  and  it  is  therefore  to  be  treated  as  no  notice 
at  all. 

Sir  W.  p.  Wood,  V.-C.  : 

It  is  not  unreasonable  that  the  books  here  should  be  prima  facie 
evidence,  because  the  plaintiflfs  had  access  to  them  ;  there  was  every 
liberty  and  opportunity  for  examination  and  expostulation.  If  the 
price  cannot  be  got  at  by  means  of  the  books,  perhaps  the  plaintiffs 
may  be  entitled  to  get  at  it  by  showing  the  market  price  of  the  day. 
—  (1)  48  R.  R.  322  (6  My.  &  Cr.  304). 
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As  to  commission,  I  am  not  much  struck  with  that,  for  Battams 
never  was  a  trustee,  at  all  events. 

Sir  W.  p.  Wood,  V.-C,  (after  stating  the  circumstances) : 

This  transaction  bears  anything  but  the  character  of  a  mortgage. 
Battams  acquired  by  it  no  personal  rights  against  any  one,  and  no 
means,  except  those  pointed  out,  of  making  himself  master  of  the 
property.  He  could  not  sell ;  he  had  no  remedy  against  the  Ogdens 
except  a  suit  for  foreclosure,  which  would  have  been  inconsistent 
with  the  nature  of  the  property  and  the  intentions  of  the  parties, 
viz.  that  he  should  be  obliged  to  wait  for  the  course  of  the  suit  and 
the  period  required  for  redemption,  the  mill  being  kept  all  the 
while  as  a  going  concern  entirely  with  his  own  capital  risked  in  it. 
The  transaction  was,  in  my  view,  a  sale  out  and  out,  with  a  right 
reserved  to  the  plaintiffs  to  demand  a  resale.  Now,  on  this  clause 
of  repurchase,  the  account  there  referred  to  is  not  specified  to  be 
taken  in  any  particular  way.  It  is  clear  that  the  plaintiffs  were  not 
to  be  any  parties  to  the  account,  although  they  would  always  have 
access  to  the  books,  for  notice  is  to  be  given  to  them  of  the  account. 
It  means  nothing  more  than  this — if  the  purchaser  shall  satisfy 
himself  that  he  is  carrying  on  the  business  at  a  loss,  at  least  by  the 
account  taken  for  his  own  satisfaction,  he  shall  have  a  right  to  the 
whole  property,  or  else  to  call  upon  the  vendors  to  repay  the  price 
given,  with  interest.  This  is  reasonable,  for  otherwise  Battams 
would  or  might  have  had  to  stand  out  of  his  money  for  ten  years, 
without  the  right  to  sell.  I  think,  therefore,  it  will  be  enough  if 
the  defendants  can  show  me  that  Battams  did  bond  fide  take  such 
an  account  as  to  satisfy  himself  that  a  loss  was  taking  place.  On 
the  other  hand,  of  course  the  account  taken  by  Battams  alone, 
although  perfectly  bond  fide,  does  not  bind  the  plaintiffs.  Either 
fraud  or  mistake  would  open  up  the  account.  Now,  the  only  thing 
which  pressed  upon  me  was  the  very  bare  way  in  which  the  defen- 
dant had  left  his  case.  I  am  satisfied  that  the  defendant  had  taken 
the  only  account  which,  in  my  opinion,  he  was  bound  to  take  before 
giving  the  notice,  viz.  such  an  account  as  to  enable  him  bond  fide 
to  satisfy  himself.  The  plaintiffs'  case  is,  that  this  account  is  not 
such  as  was  required  by  the  articles,  and  as  being  in  effect  no 
account  at  all.  What  they  stated  in  their  bill  is,  that  it  was  impos- 
sible that  any  six  months'  account  could  have  been  taken  in 
September,  1851,  because  stock  had  not  been  then  taken  for  ten 
months.     They    impugn,    moreover,   the   account,  such  as  it  is, 


Ogdek 

r. 
Battams. 

Mfarrh  12. 
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OoDBN  partly  on  the  ground  that  credit  is  not  taken  for  goods  sold,  partly 
Battams.  because  Battams  charges  for  cotton  supplied  by  him  to  the  concern 
a  larger  price  than  he  had  himself  given,  which  in  his  peculiar 
position  the  plaintiffs  allege  he  had  no  right  to  do.  It  is  not  stated 
in  the  bill  that  there  was  a  profit  in  the  six  months.  But  I  have, 
on  the  other  hand,  before  me  this  account,  made  out  by  a  person 
called  in  for  the  purpose,  showing  a  loss  of  upwards  of  3,000{.  on 
the  nine  months — an  account  which  is  common  ground  to  both 
parties,  and  referred  to  by  the  plaintiffs  in  their  bill  as  being  the 
account  upon  which  the  notice  was  given.  The  defendants  pledge 
their  oath  to  the  accuracy  of  the  account.  The  account,  however, 
does  not  bind  the  plaintiffs,  who  are  entitled  to  examine  into  its 
accuracy.  This  they  allege  can  never  be  done ;  and  they  read  a 
passage  out  of  the  answer  to  show  that  such  an  account  as  intended 
by  the  agreement  cannot  now  be  taken.  But  what  is  required  is 
not  to  show  accurately  what  was  the  amount  of  profit  or  loss,  bat 
only  that  there  was  not  enough  profit  to  pay  interest.  The  plaintiffs 
would  not  be  entitled  to  have  it  told  them  which  months  the  defen- 
dants meant  to  rely  on ;  they  had  access  to  the  books,  and  ample 
means  of  contradicting  Battams  ;  or  they  might  have  come  here,  if 
necessary,  to  compel  Battams  to  state  what  months  he  referred  to. 
The  only  thing  that  the  plaintiffs  would  be  entitled  to  on  this  bill 
would  be  an  inquiry,  in  the  very  words  of  the  clause,  whether 
during  the  six  months  previous  to  September,  1851,  sufficient  profit 
had  been  made  in  the  cotton  spinning  business  to  pay  the  interest 
on  the  purchase  money.  As  to  the  prices  charged  by  Battams,  he 
appears  to  me  to  have  been  much  more  in  the  position  of  an  agent 
than  a  trustee,  and  in  that  position  he  would  be  entitled  to  commis- 
sion, &c.  But  by  the  clause  of  repurchase,  all ''  expenditure  "  is  to  be 
allowed  for  during  the  six  months,  including  all  purchases  of  neces- 
saries. It  seems  to  me,  however  reasonable  it  might  have  been, 
yet  as  he  has  not  stipulated  that  he  was  to  be  allowed  to  supply 
cotton  and  charge  the  usual  commission,  he  must  only  be  allowed 
the  prices  he  has  actually  paid  ;  or  if  that  cannot  be  shown,  then 
the  market  price  of  the  day.  Looking  to  the  fact  that  the  plaintiffs 
had  access  to  the  books,  it  is  only  reasonable  that  the  defendant 
Battams  should  be  allowed  to  show  from  them  in  any  instance  what 
he  paid  for  any  parcel  of  cotton,  or  what  the  market  price  was ; 
the  books  kept  by  Battams  at  the  mills,  and  to  which  the  plaintiffs 
had  access,  to  be  pi-iind  Jacie  evidence  of  all  monies  received  and 
paid  by  him,  with  liberty  to  the  plaintiffs  to  surcharge  and  falsify. 
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CUFF   V.   HALL.  i855. 

(1  Jurist,  N.  S.  972—973.)  ^'^1. 

Extension  of  time  limited  for  sale  under  a  will  where  the  sale  would  be    ^*^^»  V*"^* 
mischievous  to  the  estate,  so  as  to  save  the  trustees  from  responsibility.  l  ^^^  ] 

The  testator  was  seised  of  lands  in  fee  at  Kensington,  towards  [  ^"^^  1 
which  the  new  parts  of  London  were  rapidly  extending,  but  which 
they  had  not  yet  reached.  By  his  will  he  gave  all  his  real  estates 
to  trustees,  directing  them  to  sell  and  convert  into  money,  and 
hold  the  proceeds  upon  certain  trusts.  There  then  followed  a  pro- 
vision, tbat  notwithstanding  the  previous  clauses  of  the  will,  the 
trustees  might  postpone  sales,  but  not  for  a  longer  period  than  ten 
years  from  the  testator's  decease,  and  in  the  meantime  with  powers 
for  granting  building  leases.  The  testator  died  in  1847,  so  that  the 
ten  years  would  expire  in  1857.  The  progress  of  the  buildings  in 
the  neighbourhood  was  such  as  to  render  it  improbable  that  the 
same  could  be  demised  on  building  leases  before  1867,  and  therefore 
that  a  sale  would  probably  lead  to  a  sacrifice  of  the  property.  The 
object  of  the  suit  was  to  obtain  a  declaration  by  ihe  Court  that  the 
will  did  not  make  it  obligatory  on  the  trustees  to  sell  within  the  ten 
years.    All  the  debts  were  paid. 

Beiir,  for  the  plaintiffs,  cited  Pearce  v.  Gardner  (1). 

Rogers^  for  the  trustees. 

Sir  W.  p.  Wood,  V.-C.  : 

I  quite  agree  with  the  case  cited.  The  trustees  can  make  a  good 
title  after  the  ten  years ;  but  it  is  so  far  obligatory  between  them  and 
their  cestuis  que  trust,  that  if  the  sales  be  postponed  beyond  that 
time,  the  oniLS  will  be  on  the  trustees  to  show  that  the  interests  of 
the  cestuis  que  trust  have  not  been  injuriously  affected  by  the  delay.  . 
I  thought  at  first  the  best  way  would  be,  as  the  affair  is  now  out  of 
the  hands  of  the  trustees,  and  in  the  discretion  of  the  Court,  to 
direct  an  inquiry  at  chambers  as  to  debts,  and  as  to  what  is  the  best 
to  be  done  with  the  freeholds.  But  as  there  appears  to  be  no 
question  but  that  the  debts  are  paid,  and  there  is  an  anxiety  not  to 
interfere  with  the  discretion  of  the  trustees,  perhaps  a  better  way 
will  be  now  to  direct  that  the  trustees  may  be  at  liberty,  notwith- 
standing- the  direction  in  the  will,  to  postpone  the  sales  until  further 
order,  and  that  they  may  in  the  meantime  be  at  liberty  to  make  such 
leases  as  they  shall  think  fit;  and  give  liberty  to  all  parties  to  apply. 
(1)  90  R.  R.  377  (10  Hare,  290). 
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i8v>.  POWELL  V.   MATTHEWS  (I). 

July  21. 
.—  (1  Jurist,  N.  S.  973.) 

\N  (M)D,  V.-C.  ^  vesting  order,  under  the  Trustee  Act,  1850.  will,  if  consented  to  by  the 

t  '^^*^  J  protector  of  the  settlement,  bar  all  estates  in  remainder,  and  not  pass  a  base 

fee  only  under  the  Fines  and  Becoyeriee  Abolition  Act,  1834. 

In  this  case  there  was  an  adult  tenant  for  life  and  an  infant 
tenant  in  tail.  It  was  now  proposed  to  take  a  vesting  order  under 
the  Trustee  Act,  1850,  so  as  to  bar  the  estate  tail  of  the  infant. 

Whitbreatf,  for  the  plaintiff. 

Charles  Hall,  for  the  defendant,  mentioned  a  doubt  which  had 
been  raised  by  the  conveyancer  for  the  purchaser,  whether  the 
[protector's  consent  to  a  vesting  order  would  be  effectual  under  the 
Fines  and  Recoveries  Act]. 

SirW.  P.  Wood,  V.-C: 

I  think  the  effect  will  be  just  the  same  in  the  present  case  as  if 
the  protector  had  joined. 


1855. 


FISHER  V.  MOORE. 


•^«^0'  (1  Jurist,  N.  S.  101 1 ;  S.  C.  3  W.  R  584.) 

Stuart,  G.  F.  bequeathed  bis  personal  estate  upon  trusts  for  the  bene6t  of  his 

^•*^*  wife  for  life,  and  at  her  death  upon  trust  to  transfer  the  same  unto  his  three 

L  1011  ]  sons,  G.,  W.,  and  S.,  or  to  the  survivors  of  them,  if  they,  or  the  survivors 

of  them,  should  all  have  attained  the  age  of  twenty-one  years  ;  but  in  case 
they  should  not  have  attained  that  age,  upon  trust  to  pay  the  rents,  <tc.  for 
the  maintenance,  &c.  of  his  said  sons  until  they  should  have  attained  that 
age,  and  then  upon  trust  to  convey  the  trust  estate  to  his  said  sons,  or  the 
survivors  of  them,  as  aforesaid  ;  but  in  case  neither  of  his  said  sons  should 
survive  his  said  wife,  then  upon  trust  to  dispoee  of  the  said  trust  estate  as 
his  said  wife  should  appoint.  G.  F.  died  in  1818,  leaving  his  wife  and  his 
three  sons  surviving.  Each  of  the  sons  attained  twenty-one,  but  G.  alone 
survived  his  mother :  Held,  that  G.  F.  did  not  intend  that  any  sou  dying  in 
the  lifetime  of  the  widow  should  have  a  vested  interest. 

George  Fisher,  by  his  will,  dated  the  8th  May,  1813,  directed 
that  his  executors,  therein  named,  should  hold  the  leasehold 
messuage  and  other  effects  therein  mentioned  upon  certain  trusts 
for  the  benefit  of  his  wife  during  her  life,  and  at  the  death  of  his 
said  wife  upon  trust  to  transfer  and  assure  the  same  unto  his,  the 
testator's,  three  sons,  George,  William,  and  Samuel,  or  to  the 
survivors  of  them,  if  they,  or  the  survivors  of  them,  should  all 

(1)  In  re  Montagu,  Faber  v.  Montagu  [1896]  1  Ch.  649,  65  L.  J.  Ch.  372. 
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have  attained  the  age  of  twenty-one  years ;  but  in  case  they  should  Fimhkr 
not  have  attained  that  age,  upon  trast  to  pay  the  rents,  dividends,  moore. 
or  interest  for  and  towards  the  maintenance,  education,  and 
advancement  of  his  said  sons  until  they  should  all  have  attained 
that  age,  and  then  upon  trust  to  convey  the  said  trust  estate  to 
them,  his  said  sons,  or  the  survivors  of  them,  as  aforesaid  ;  but  in 
case  neither  of  his  said  sons  should  survive  his  said  wife,  than 
upon  trust  to  dispose  of  the  said  trust  estate  as  his  said  wife  should 
by  will  appoint.  The  testator  died  in  1818,  leaving  his  wife  and 
his  said  three  sons  him  surviving.  Each  of  the  sons  attained  the 
age  of  twenty-one,  but  George  filone  survived  the  widow.  The 
question  for  decision  now  was,  what  interests  were  taken  by  the 
sons  under  the  bequests  above  mentioned. 

Craig,  Q.C.,  and  Reilly,  for  the  plaintiffs,  submitted  the 
question. 

Bacon,  Q.C.,  and  Prendergast,  for  the  representatives  of  George 
Fisher,  submitted  that  there  was  no  vesting  of  any  interest  until 
after  the  widow's  death,  and  that  consequently  George  took  the 
whole. 

J.  V.  Pnor,  for  the  representatives  of  William  Fisher;  claimed 
one-third  of  the  property.  (He  referred  to  Doe  v.  Sotheron{i\ 
Croziei'  v.  Fisher  (2),  Bourerie  v.  Bovrerie(s),  Tribe  v.  Newlaiid  (4), 
Huff  am  V.  Hubbard  (6),  and  Stnrgess  v.  Pearson  (6).) 

Rogers,  Welford,  Malins,  Q.C.,  W.  W.  Morns,  and  Greenside 
were  for  other  defendants. 

Sir  J.  Stuart,  V.-C,  said,  that  although  he  should  be  glad  to  find 
any  words  that  would  give  vested  interests  to  all  the  three  sons,  he 
was  unable  to  do  so.  It  had  been  contended  that  the  effect  of  the 
word  "  survivors  '*  was  to  be  got  rid  of  upon  the  principle  of  Doe  v. 
Sothei'on,  But  it  was  impossible  to  carry  that  principle  to  this 
case,  where  he  found  expressions  referring  to  the  contingency  of 
survivorship  so  frequently  repeated,  and  in  such  language.  A  second 
<;lass  of  cases  had  been  referred  to,  where  the  Court,  struggling 
with  imperfect  expressions,  had  endeavoured  to  restrain  the  words 

(1)  36  R.  R.  685  (2  B.  &  Ad,  628).     (4)  90  R.  R.  71  (5  De  G.  &  Sm.  236). 

(2)  28  R.  R.  141  f4  Russ.  393).        (5)  96  R,  R.  269  (16  Beav.  579). 

(3)  78  R.  R.  Ill  (2  Ph.  349).         (6)  20  R.  R.  316  (4  Madd.  411). 
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referring  to  survivorship.  But  here  it  was  impossible  to  refer 
those  words  to  the  event  of  death  under  twenty-one ;  for  upon  the 
whole  it  was  certain,  upon  the  construction,  that  whenever  the 
testator  was  thinking  of  the  three  sons,  and  of  their  benefit,  he 
was  always  thinking  of  the  contingency  of  survivorship.  That 
being  so,  it  was  impossible  to  find  any  words  which  could  be  taken 
as  referring  to  the  case  of  death  under  twenty-one.  Upon  the 
whole,  the  testator  did  not  intend  or  expect  that  any  son  dying  in 
the  lifetime  of  the  widow  should  have  a  vested  interest 


1855. 
Jtily  28 

Wood,  V.-C. 
[  1045  ] 


BEAN   V.   GRIFFITHS. 

(1  Jurist,  N.  S.  1045.) 

A  gift  of  200/.  per  annum  **  to  my  nieoe  J.,  who  is  now  living  apart  from 
her  husband,"  with  recitals  throwing  the  blame  on  the  husband,  **  to  be 
paid  to  her  during  her  life  for  her  sole  and  separate  use,'*  with  a  proviso, 
that  if  the  niece  should  be  induced  to  live  with  her  said  husband,  or  cohabit 
with  him,  the  said  annuity  should  cease,  and  she  should  have  an  annuity  of 
100/. :  Held  a  condition  subsequent,  and  bad  as  to  public  policy. 

By  his  will  the  testator  gave  ''  an  annuity  of  2001.  per  annum  to 
my  niece  Julia,  wife  of  T.  Hickson,  who  is  now  living  apart  and 
separate  from  her  husband,  for  and  during  the  time  which  she 
may  continue  to  live  apart  and  separate  from  him,  and  does  not 
cohabit  with  him,  and  for  and  during  the  term  of  her  natural  life, 
should  she  always  so  continue  to  live  separately  from  him."  The 
annuity  was  to  be  for  her  sole  and  separate  use.  The  testator  then 
proceeded — *'  This  annuity  is  fixed  at  200/.  in  consideration  of  my 
said  niece  Julia  having  been  reduced  to  the  necessity  of  separating 
from  her  said  husband,  and  being  thus  left  without  his  protection^ 
and  thereby  deprived  of  the  home,  provision,  and  comfort  which 
she  would  otherwise  had  enjoyed  had  he  conducted  himself  properly 
and  honourably  towards  her.  As  it  is,  however,  possible  that  she 
may  consent  or  be  induced  to  again  live  and  cohabit  with  her 
present  husband,  it  is  my  will  and  direction  that  in  such  case  the 
said  annuity  of  200/.  shall  be  reduced  to  lOOi.,  clear  of  all  taxes 
and  deductions,  for  her  own  sole  and  separate  use,  from  the  day 
she  shall  so  again  live  with  him."  There  was  no  residuary  gift. 
The  testator's  niece  Julia  did  not  exactly  return  to  cohabit  with  her 
husband,  but  there  was  no  doubt  that  they  occasionally  occupied 
parts  of  the  same  house,  although  the  intercourse  between  them 
was  of  a  merely  formal  character. 
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Daniel  and  Martelli,  for  the  parties  seeking  to  cut  down  the        Bean 
legacy.  •  Griffiths 

(Sir  W.  p.  Wood,  V.-C.  :  The  case  of  Egerton  v. Brounlow  (l) seems 
to  have  established  this,  that  where  there  is  a  condition  subsequent 
avoiding  a  gift,  and  it  can  be  taken  that  the  condition  is  in  malum 
partem,  it  will  be  so  held,  and  be  deemed  void.  When  Lord  Nelson 
said  "A  peerage  or  Westminster  Abbey,"  that  was  a  very  innocent 
expression  in  the  sense  in  which  he  used  it ;  but  if  he  had  left  a 
legacy  to  his  son  on  such  terms,  although  having  in  his  mind  the 
same  way  of  getting  the  peerage,  it  would  be  taken  in  malam 
partem,  according  to  that  case.) 

Bolt  and  Hohhome,  for  the  annuitant,  cited  Brown  v.  Peck  (2), 
Aislabi^  v.  Bice{3),  and  Marplcs  v.  BainMdge  {4). 

Daniel,  in  reply,  cited  Cartwright  v.  Cartwright  (o). 

Sir  W.  p.  Wood,  V.-C.  : 

I  think  the  cases  go  the  whole  length  for  which  the  annuitant 
contends,  especially  that  case  of  Brown  v.  Peck  (2),  which  was  clearly 
a  condition  and  precedent.  But  I  need  not  go  so  far  as  the  Lord 
Keeper  in  that  case ;  for  here  the  case  is,  that  she  living  apart  from 
her  husband,  the  testator  gives  her  this  legacy  of  200{.  during  her 
life  if  she  continue  to  live  separate  from  him ;  and  then  there  is  no 
gift  over  in  case  of  her  joining  him  again.  The  case  in  8  Madd.  256, 
shows  that  a  gift  in  that  form,  i.e.  to  a  person  with  a  condition 
passing  it  over  in  certain  events,  gives,  in  truth,  a  vested  interest, 
and  that  the  condition  is  subsequent ;  and  if  we  once  get  to  that, 
there  can  be  no  question  but  that  the  condition  on  which  the  gift 
over  depends  is  contra  bonos  mores.  As  to  what  the  testator  says  of 
the  necessity  under  which  she  was  of  separating  fi'om  her  husband, 
the  law  does  not  recognise  it.  The  provision  here  made  was 
apparently  intended  by  the  testator  in  lieu  of  the  provision  which 
she  could  have  by  returning  to  live  with  her  husband ;  but  this  is 
a  mischievous  tendency.  There  being  no  gift  over  of  the  lOOZ.  a 
year  intended  to  be  taken  away  on  her  return  to  cohabitation  makes 
the  case  still  stronger,  and  I  must  declare  her  entitled  to  200/.  a 
year  certain  for  her  life. 

(1)  94  E.  B.  1  (4  H.  L.  C.  1).  (4)  16  R  B.  271  (1  Madd.  590). 

(2)  1  Eden,  140.  (o)  98  B.  B.  405  (3  D.  M.  &  G.  982). 

(3)  18  B.  B.  230  (3  Madd.  256). 
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1855.  EATCLIFFE    v.   HAMPSON(l). 

(1  Jurist,  X.  S.  1104-1107;  S.  C.  4  W.  R,  67.) 

V-C   *  Appointment  of  two  sixth  shares  of  a  trust  fund  and  of  all  the  renoaiiiiiig 

r  1 104  1  sixth  shares  of  the  fund  to  different  appointees.    Upon  failure  of  part  of  the 

^  former  appointment :  Held,  that  the  lapsed  share  passed  under  the  limitatioii 

in  default  of  appointment. 

r  1105  J  This  bill  was  filed  by  Mrs.  Sarah  Batcliffe,  by  her  next  friend, 

against  the  other  surviving  children  of  the  testator  and  the  child  of 
the  deceased  child,  and  against  her  husband  and  children,  praying 
that  the  rights  of  the  parties  might  be  declared,  and  the  trusts  of  the 
settlement  and  testamentary  appointment  might  be  carried  out,  and 
for  a  sale  of  the  estate  and  division  of  the  proceeds,  and  of  the 
rents  and  profits  until  the  sale,  and  for  a  receiver.  The  questions 
which  arose  in  this  suit  were  as  to  the  validity  or  invalidity  of 
certain  appointments  contained  in  the  will  of  the  testator  Jeremiah 
Hampson  the  younger,  made  in  execution  of  a  power  contained  in 
the  following  settlement :  By  indentures  of  lease  and  release,  dated 
the  28th  and  29th  July,  1809,  being  the  marriage  settlement  of 
Jeremiah  Hampson  the  younger  and  Elizabeth  Young,  certain  lands 
and  hereditaments  were  conveyed  to  trustees,  their  heirs  and  assigns, 
to  the  use  of  the  said  Jeremiah  Hampson  the  younger  for  life; 
and  after  his  death,  to  the  use  of  his  wife  Elizabeth  ^ntil  the  only 
or  youngest  child  of  the  marriage  should  have  attained  the  age 
of  twenty-one  years;  and  after  the  decease  of  both  of  them,  the 
said  Jeremiah  Hampson  and  Elizabeth  his  wife,  to  the  use  of 
other  trustees,  their  executors,  administrators,  and  assigns,  until 
the  same  period ;  and  after  the  decease  of  Jeremiah  Hampson 
the  younger,  and  after  the  attainment  of  twenty -one  by  the  only  or 
youngest  child  of  the  marriage,  and  whether  Elizabeth  the  wife 
should  be  living  or  dead,  in  case  there  should  be  more  than  one 
child  of  the  marriage,  in  trust  for  the  following  purposes — to  the 
use  of  all  and  every  or  any  or  such  one  or  more  of  the  children  of 
the  said  Jeremiah  Hampson  the  younger  begotten  on  the  body  of 
the  said  Elizabeth  Young,  his  intended  wife,  for  such  estate  and 
estates,  in  such  shares  and  proportions,  and  with  such  limitations 
over,  and  subject  to  such  charge  or  charges,  (the  same  limitations 
and  charges,  if  any,  being  for  the  benefit  of  some  other  or  others  of 
the  said  children),  and  subject  to  such  restrictions  and  powers  of 
revocation  and  new  appointment,  and  other  powers,  and  in  such 
manner  and  form  as  the  said  Jeremiah  Hampson  the  younger 
_  (1)  In  re  MerediWe  TrusU  (187G)  3  Ch,  D.  757,'  762. 


VOL.  cn.]  1865.    CH.     1  JURIST,  N.  S.  1105.  927 

should  by  deed  or  will  appoint ;  and  in  default  of  such  appointment*    Ratcliffe 
to  the  use  of  all  the  children  of  the  marriage  in  common  in  tail,     hampson. 
with  cross  remainders.    By  his  will,  dated  the  16th  January,  1854, 
Jeremiah  Hampson  the  younger,  after  reciting  the  settlement,  and 
the  power  of  appointment  therein  contained,  appointed  the  estates 
to  the  use  of  Samuel  Summerfield  and  Thomas  Brown,  and  their 
heirs  and  assigns,  upon  trust  for  sale,  and  investment  of  the  proceeds, 
and  he  declared  the  trusts  of  the  monies  to  arise  from  such  sale  as 
follows :  As  to  one-sixth  part  or  share,  to  pay  the  income  thereof 
to  the  testator's  son  Thomas  Hampson  for  life,  or  until  he  should 
be  declared  bankrupt,  or  take  the  benefit  of  the  Insolvent  Debtors 
Act,   or  alien  or  attempt  to  alien  the  same  income,  or  any  part 
thereof ;  and  after  his  decease,  or  the  previous  doing  or  happening  of 
any  such  act  or  event  as  aforesaid,  in  trust  for  all  the  testator's  other 
children  by  his  said  wife,  as  tenants  in  common :  and  as  to  one 
other  sixth  part  or  share,  upon  trust  in  the  first  place,  thereout  to 
pay  to  the  testator's  son  Thomas  Hampson,  his  heirs,  executors,  or 
administrators,  the  sum  of  150/.,  with  interest  at  51.  per  cent,  from 
the  6th  April,  1850 ;  also  thereout  to  pay  to  the  testator's  son-in- 
law,  the  said  Thomas  Brown,  the  sum  of  120Z.,  with  interest  at  the 
the  same  rate  from  the  16th  February,  1846  ;  also  thereout  to  pay 
to  the  testator's  son  Samuel  Hampson  the  sum  of  80Z.,  with  interest 
at  the  same  rate  from  the  5th  January,  1851;  such  three  last- 
mentioned  payments  to  be  in  satisfaction  of  money  due  or  owing  by 
William  Batcliffe  to  the  said  parties  respectively;  and  as  to  the 
residue  of  the  said  one-sixth  part  or  share,  upon  trust  to  pay  the 
interest,  dividends,  and  annual  income  to  the  testator's  daughter 
Barah^  the  wife  of  the  said  William  Batclifife,  for  her  sole  and  sepa- 
rate use  ;  and  after  her  decease,  to  stand  possessed  of  and  interested 
in  ''the  share  to  which  she  should  become  entitled  during  her  life 
as  aforesaid,  of  and  in  the  said  trust  monies,  stocks,  funds,  and 
securities,  and  the  interest,  dividends,  and  annual  income  thereof," 
in   trust  for  all  and  every  her  children  and  child  at  the  age  of 
twenty-one  or  marriage ;  if  more  than  one,  in  equal  shares ;  and 
if  but  one,  the  whole  to  be  in  trust  for  that  one ;  and  if  there 
should  be  no  child  who  should  become   entitled,  then  that  the 
trustees  should  convert  the  same  into  money,  and  divide  the  same 
equally  amongst  all  the  testator's  children  who  should  then  be 
living,  and  the  child  or  children  of  any  deceased  child  :  and  as  to 
all  the  remaining  sixth  parts  or  shares,  in  trust  for  all  the  testator's 
other  children  by  his  thep  wife,  aud  the  child  or  children  of  any 
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Ratcliffe  then  deceased,  or  who  might  die  in  the  testator's  h'fetime,  in  eqnal 
Baufsok.  shares,  as  tenants  in  common.  Of  the  marriage  of  Jeremiah 
and  Elizabeth  Hampson  there  were  six  children,  viz.  Sarah,  the 
plaintiff,  the  wife  of  William  Batcliffe ;  Thomas  Hampson ;  Samuel 
Hampson  ;  John  Hampson  ;  Alice,  the  wife  of  Samuel  Summerfield ; 
and  Margaret,  the  wife  of  Thomas  Brown.  Margaret  Brown  died 
in  the  lifetime  of  Jeremiah  Hampson,  leaving  one  son,  Thomas 
Hampson  Brown.    The  plaintiff  Sarah  Ratcliffe  had  eleven  children. 

Malim,  Q.G.,  and  JesseU  for  the  plaintiff,  submitted  the  ques- 
tions, and  contended  that  the  appointments  were  invalid.     «     •    « 

[  HOC  ^  Ehnsley,  Q.C.  and  Little  appeared  for  the  defendants  Thomas 

Brown  and  Thomas  Hampson  Brown.    Kenworthy  v.  Bate  (l)  was 
referred  to. 

Bacon,  Q.C,  and  Hobhouse  were  for  the  other  defendants. 

Jesself  in  reply. 

Sib  J.  Stuart,  V.-C: 

This  is  a  case  attended  with  great  peculiarity — a  peculiarity  which 
makes  the  cases  cited  not  of  much  use.  The  power  is  a  power  to 
appoint  real  estate,  in  very  large  terms  authorising  an  appointment 
by  way  of  charge  upon  the  estate  in  favour  of  objects  of  the  power. 
Some  little  attempt  was  mcule  in  the  course  of  the  argument  to  show 
that  the  appointment,  which  directs  a  sale  and  conversion  of  the 
whole  of  the  real  estate  subject  to  the  power,  and  a  division  into 
aliquot  parts  of  the  proceeds  of  the  sale  of  the  estate  among  the 
objects  of  the  power,  is  not  within  the  principle  of  Kenworthy  v.  Bate, 
and  other  cases,  where  it  was  held,  not  at  law^  but  in  equity,  that  a 
power  to  appoint  real  estate,  in  sufficiently  large  terms  authorising 
a  power  to  appoint  by  way  of  direction  to  sell  and  divide  the 
proceeds,  is  good.  My  opinion  is,  that  the  appointment  does  not 
fail  by  reason  of  its  being  in  the  form  of  an  appointment  to  trustees 
for  the  purposes  of  sale,  and  then  an  appointment  operating  upon 
the  proceeds  of  the  estate ;  this  testator,  who  executed  this  testa* 
mentary  appointment,  having,  in  my  opinion,  authorised  the  two 
executors  to  act  in  that  way — that  is,  by  directing  a  sale,  and  then 
making  an  appointment  operate  upon  the  proceeds;  The  power  of 
appointment,  in  respect  of  its  objects,  being  a  power  to  appoint  to 
children,  and  it  being  an  appointment  executed  by  the  testator 
(1)  6  B.  B.  46  (6  Vea.  793). 
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among  children  in  sixths,  the  first  question  to  consider  is,  whether    batoliffb 
or  not  the  appointment  as  to  one  of  these  sixths,  which  in  one  part     ham pson, 
of  the  appointment  is  called  the  share  of  Mrs.  Ilatcli£fe,  fails  or 
not  as  to  some  particular  parts,  from  the  peculiar  form  of  the  appoint- 
ment.   It  is  admitted,  as  to  the  one-sixth,  the  appointment  of  which 
has  been  the  particular  subject  of  argument,  that  as  to  the  extent  of 
his  appointment  of  some  part  to  his  daughter  Mrs.  Batcliffe  for  her 
separate  use,  so  far  as  relates  to  her  interest,  as  well  as  to  the 
interest  ascertained  upon  the  construction  of  the  words,  the  appoint- 
ment is  free  from  all  objections,  as  she  was  an  object  of  the  power ; 
and  therefore,  if  an  object  of  the  power,  the  appointment,  being 
made  to  her,  to  that  extent  must  be  upheld.    The  peculiarity  of  that 
share  is  this :  the  appointment  is  made  by  words  which  direct  a 
sale,  and  the  payment  out  of  the  proceeds  of  sums  of  money  to  three 
individuals  named.     Of  these  three  individuals  two  may  be  con- 
sidered objects  of  the  power ;  but  one  of  them,  Thomas  Brown,  the 
husband  of  the  deceased  daughter,  cannot  be  considered  an  object 
of  the  power  of  appointment ;  and  therefore  the  direction  and  the 
appointment  to  pay  120Z.  to  Thomas  Brown  seems  entirely  to  fail. 
An  attempt  was  made  to  support  it  upon  the  footing  of  a  decision 
by  Lord  Langdalb,  M.  B.  (l),  the  scope  of  that  decision  being,  that 
where  there  is  a  power  to  appoint  to  a  daughter,  and  the  appoint- 
ment is  made  to  the  husband  of  the  daughter,  so  far  as  it  gives  him 
an  interest  in  the  proceeds  not  exceeding  what  he  would  be  entitled 
to  in  his  marital  right,  it  is  valid.     That  doctrine  cannot  be  ques- 
tioned.   There  may  be  a  valid  appointment  under  a  power  to  appoint 
to  a  daughter  by  an  appointment  to  the  daughter's  husband,  so  far 
as  it  does  not  exceed  the  amount  of  his  marital  right.    But  that 
doctrine  cannot  be  applied  to  the  case  of  Thomas  Brown  without 
encountering  difficulties  which  seem  to  be  insurmountable.     In  the 
first  place,  this  direction  to  pay  Thomas  Brown  must  be  treated  as 
an  appointment  in  favour  of  the  husband  of  Margaret,   who  is 
described  as  the  daughter  of  the  testator.    Now,  the  direction  is,  to 
pay  to  Thomas  Brown,  who  is  not  an  object  of  the  power.    I  must 
therefore  treat  Thomas  Brown  as  the  appointee,  for  he  is  the  person 
to  receive  the  sum  appointed.    Now,  as  connected  with  the  direction 
to  pay  Thomas  Brown  this  sum  of  money,  there  is  notice  that  the 
same  is  to  be  in  satisfaction  of  what  is  due  from  the  husband  of 
Mrs.  Batcliffe ;  but  I  cannot  take  that  as  in  any  degree  affecting 
the  essence  of  the  appointment.    The  person  who  is  made  the  direct 
(1    Howitt  V.  Lord  Dacre,  2  Keen,  622. 
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R4TCLIPPB    object  of  the  power  is  Thomas  Brown,  for  he  is  the  first  person  to 
Hampson.     receive  the  money  ;  and  thoagh  the  circumstance  might  follow  of 
the  discharge  of  William  Batcliffe,  I  cannot  treat  that  circumstance 
as  in  any  degree  of  the  essence  of  the  appointment ;  and  therefore, 
unless  it  can  be  shown  that  the  appointment  was  not  in  favour  of 
the  husband,  it  cannot  be  held  to  be  within  the  principle  of  Lord 
Lanodalb's  decision.     In  my  opinion,  the  appointment  to  Thomas 
Brown  cannot  be  supported  on  that  principle.    I  must,  therefore, 
hold  that  the  appointment,  so  far  as  it  directed  the  payment  of  a 
sum  of  120Z.,  simply  and  entirely  fails  of  effect.     As  to  the  other 
two  persons,  it  seems  to  me  that  as  they  are  objects  of  the  power, 
and  as  the  power  in  its  creation  authorises  the  estate  to  be  sold 
subject  to  a  charge  in  favour  of  the  objects  of  the  power,  without 
straining  the  language,  the  direction  to  pay  out  of  this  share  the 
two  sums  of  money  to  objects  of  the  power  must  have  effect  as  a 
valid  appointment.     The  testator  then  gave  the  residue  to   his 
daughter  for  her  separate  use.    Now,  the  appointment  to   the 
daughter  for  life  for  her  separate  use  is  clearly  a  valid  appointment, 
and  has  not  been  questioned  in  the  course  of  the  argument.    But 
this  question  may  occur,  whether,  considering  the  language  in 
which  he  has  limited  what  he  has  given  to  the  daughter  for  her 
separate  use,  and  the  expression,  "the  share  to  which  she  shall 
become  entitled  during  her  life  in  the  said  trust  fund,'*  it  can  be  held, 
that,  the  direction  to  pay  1202.  failing,  the  residue  is  given  for  her 
separate  use,  and  that  the  1201.  is  not  to  be  included  in  that  residue. 
It  seems  to  me,  upon  the  true  construction  of  the  words,  that  there 
is  enough  to  authorise  me  to  say  that  there  is  no  appointment  in 
favour  of  the  daughter  of  anything  more  than  what  shall  remain 
after  the  three  sums  are  paid,  and  that  the  1202.  is  unappointed,  so  as 
to  give  her  an  interest  for  life,  but  that  it  must  be  treated  as  falling 
under  the  limitation  in  default  of  appointment.     The  next  question 
is  with  reference  to  the  other  four  shares,  as  to  which  there  is  no 
appointment,  except  in  the  latter  part  of  the  instrument  of  appoint- 
ment, in  which  the  testator  unquestionably  affects  to  deal  with  the 
whole  and  every  part  of  these  four-sixths.    He  has  dealt  with  them 
in  such  a  way,  that  as  to  three-sixths,  he  has  appointed  them  in 
favour  of  objects  of  the  power ;  but  as  to  the  fourth  sixth,  he  has 
inserted  a  direction,  that  the  child  of  any  son  or  daughter  who 
should  die  within  a  certain  period  should  take  the  share  of  the 
parent.     That  is  clearly  a  void  and  unauthorised  appointment. 
But  I  cannot  entertain  the  argument  that  where  an  appointment 
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mast  be  in  sixths,  because  as  to  one  of  the  four-sixths  it  is  appointed  Batoliffe 
in  a  way  which  fails,  therefore  the  appointments  of  the  other  hahpson. 
three-sixths  must  fail.  I  therefore  must,  upon  the  best  considera- 
tion I  can  give  the  case,  hold  that  the  true  construction  is,  that, 
as  to  the  three-sixths  to  those  children  who  were  living  and  capable 
of  taking,  the  appointment  is  valid;  but  as  to  the. remaining  sixth, 
it  must  go,  like  the  120/.,  according  to  the  limitation  in  default  of 
appointment.  The  declaration  will  therefore  be,  that  the  120/. 
appointed  to  Thomas  Brown  is  invalidly  appointed ;  that  the  150/. 
and  the  80/.  are  well  appointed  to  Thomas  Hampson  and  Samuel 
Hampson  respectively ;  that  the  life  estate  to  Sarah  Batcliffe  is  well 
appointed,  and  subject  thereto,  that  the  share  was  unappointed ; 
that  three  of  the  remaining  six  parts  were  well  appointed  to  the 
three  surviving  children  ;  and  that  the  last  sixth  part  was  invalidly 
appointed,  ♦and  must  be  dealt  with  under  the  limitation  in  default  '  ^ 

of  appointment.     The  costs  of  all  parties  must  come  out  of  the 
proceeds  of  the  sale. 
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IN   THE  QUEEN'S  BENCH. 


1865.  REG.  V.  The  JUSTICES  of  SURREY  (1). 

^^^'  (1  Jurist,  N.  S.  1138—1139 ;  S.  C.  4  W.  R.  86 ;  19  J.  P.  755.) 

[  ^^^^  3  At  the  hearing  and  determination  of  an  appeal  against  a  refusal  to  grant 

an  exciseable  license  under  sect.  27  of  the  Alehouse  Act,  1828  (9  Geo.  lY. 
c.  61,  one  of  the  justices  who  refused  the  license  was  present  on  the  bench, 
and  during  the  hearing  conversed  with  some  of  the  magistrates.  His 
affidavit  stated  that  he  did  not  recollect  being  present  at  the  hearing  or 
determination  of  the  appeal,  nor  conversing  with  any  of  the  magistrates 
hearing  the  appeal ;  and  that  he  did  not  converse  with  them  on  any  matter 
relating  to  the  appeal,  nor  act  in  the  hearing  or  determination  of  the 
appeal :  Held,  nevertheless,  that  being  present  he  formed  part  of  the  Court, 
and  therefore  the  order  of  Sessions  was  invalid. 

JR.  Palmer  (November  5)  obtained  a  rule  calling  upon  the  justices 
for  the  county  of  Surrey  to  show  cause  why  a  writ  of  certiorari 
should  not  issue  to  remove  into  this  Court  an  order  made  by  them 
at  the  General  Quarter  Sessions,  holden  at  Beigate,  for  the  said 
county,  in  May,  1855,  upon  the  appeal  of  Robert  Stokes  against  the 
judgment  and  determination  of  the  justices  acting  at  the  general 
annual  licensing  meeting  for  the  Newington  division  of  and  in  the 
said  county,  on  the  14th  March  last,  in  their  refusal  to  grant  to  the 
said  Robert  Stokes  a  license  to  sell  exciseable  liquors  by  retail,  to 
be  drunk  in  his  house,  upon  the  grounds  (among  others)  that  one 
of  the  justices  (John  Ledger,  Esq.)  present  at  the  said  Sessions  was 
interested  in  the  subject-matter  of  the  said  appeal,  and  that  he 
acted  in  the  hearing  or  determination  of  the  said  appeal,  contrary 
to  the  stat.  9  Geo.  IV.  c.  61,  s.  27.  The  affidavit  of  Robert  Richard 
Dickenson,  attorney,  one  of  those  on  which  the  rule  was  obtained, 
stated  that  John  Ledger,  Esq.,  was  personally  and  actually  present 
on  the  bench  of  magistrates  at  the  said  Quarter  Sessions  on  the 
hearing  of  the  said  appeal :  that  he  was  so  present  during  the 
hearing  of  the  said  appeal,  and  occupied  a  conspicuous  position 
near  the  chairman  on  the  bench,  and  amongst  his  fellow  magistrates 
thereon,  and  during  a  part  of  the  hearing  of  the  said  appeal  was 
engaged  in  conversation  with  some  of  his  co- justices  on  the  bench 
hearing  the  said  appeal,  and  was  present  at  the  conclusion  of  the 
hearing  thereof,  and  at  the  giving  of  judgment  thereon,  and  then 
sat  near  to  as  aforesaid  and  within  hearing  of  the  said  chairman ; 
and  the  said  chairman,  in  delivering  the  judgment  of  the  said 
bench  on  the  said  appeal,  said,  in  the  presence,  and  as  deponent 

(1)  Cp.  R,  V.  Lancashire  Justices  (1906)  75  L.  J.  K.  B.  198,  94  L.  T.  481. 
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believed  in  the  hearing,  of  the  said  John  Ledger,  Esq.,  then  sitting  Req. 
on  the  said  bench,  '*  We  (meaning,  as  deponent  believed,  the  said  justices  op 
justices  then  and  there  assembled)  are  unanimously  of  opinion  that  Surrey. 
the  appeal  should  be  dismissed."  The  affidavit  of  John  Ledger,  in 
opposition  to  the  rule,  stated  (among  other  things)  as  follows :  "  To 
the  best  of  my  belief  the  said  appeal  had  been  heard  and  determined 
before  I  appeared  at  the  said  Quarter  Sessions,  and  I  have  no 
recollection  of  having  been  present  in  Court  during  any  part  of  the 
hearing  of  the  said  appeal  or  the  determination  thereof,  nor  have  I 
any  recollection  of  having  conversed  with  any  of  the  justices  on  the 
bench  hearing  the  said  appeal ;  and  I  positively  and  distinctly  say 
that  I  did  not  converse  with  any  of  such  justices  on  any  matter 
relating  to  such  appeal,  or  take  any  part  in  any  discussion  thereon, 
and  that  I  did  not  act  in  the  hearing  or  determination  of  the  said 
appeal  at  the  adjourned  Quarter  Sessions,  holden  at  Newington,  on 
the  said  16th  April,  nor  did  I  then  or  at  any  other  time  in  any 
manner  interfere  therein."  The  affidavit  of  the  chairman  of  the 
Quarter  Sessions  stated  that  he  was  present  at  the  said  Sessions, 
and  that  the  said  John  Ledger  never  acted  in  the  hearing  or 
determination  of  the  said  appeal,  or  interfered  therein. 

Knapp  and  Comer  now  showed  cause  : 
Admitting  that  Mr.  Ledger  was  interested  by  reason  of  the  enact- 
ment in  sect.  27  of  stat.  9  Geo.  IV.  c.  61,  that  in  case  of  the  dismissal 
of  the  appeal  the  Quarter  Sessions  shall  order  costs  to  be  paid,  he 
did  not  act  as  a  magistrate  on  the  hearing  or  determination  of  the 
appeal.  (They  referred  to  Reg,  v.  The  Justices  of  Hertfordshire  (i) 
and  lieg,  v.  The  Justices  of  Herefordshire  (2).) 

(Coleridge,  J. :  In  Reg.  v.  The  Jmtices  of  Herefordshire  there 
was  a  public  intimation  by  the  magistrate,  who  was  interested  in  the 
matter  as  a  ratepayer,  that  he  should  not  take  part  or  vote  in  the 
proceedings.  The  case  was  decided  upon  the  ground  that  he  was 
the  wrong  magistrate  to  serve  with  the  notice  of  intention  to 
apply  for  a  certiorari^  because  he  would  not  be  "  a  justice  by  and 
before  whom  the  order  or  proceeding  was  had  or  made,"  within  the 
meaning  of  sect.  5  of  stat.  18  Geo.  II.  c.  18.) 

In  Reg.  v.  The  Justices  of  Suffolk  (3)  there  were  several  circumstances 
which  are  not  in  this  case. 

(1)  66  R.  R.  566  (6  a  B.  753  ;  9  Jur.  note  (a). 

424).  (3)  88  R  R.  630  (18  Q.  B.  416;  16 

(2)  9  Jur.  160;  2  Dowl.  &  L.  500,  Jur.  612). 
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Kko.  (Lord  Campbell,  Ch.  J.:  Bat  if  those  circumstances  bad  been 

JrsTicEs  OP    absent,  it  does  not  follow  that  the  decision  of  the  Court  would  not 
Surrey,      jj^^y^  1^^^  ^^^  same.     All  that  can  Ije  said  is,  that  that  was  a 
stronger  case  than  this.) 

Sect.  27  of  stat.  9  Geo.  lY.  c.  61,  provides  "  that  no  justice  shall 
act  in  the  hearing  or  determination  of  any  appeal  to  the  General  or 
Quarter  Sessions  from  any  act  done  by  him  in  or  concerning  the 
execution  of  this  Act ;  "  it  does  not  say  that  he  shall  not  be 
present. 

(Lord  Campbell,  Ch.  J. :  There  is  no  occasion  for  any  statutory 
disqualification ;  the  common-law  principle  is,  that  no  person 
shall  be  present  as  part  of  the  Court  in  a  case  in  which  he  is 

interested.) 

R.  Palniei',  contra^  was  not  called  upon. 

Lord  Campbell,  Ch.  J. : 

It  is  of  the  last  importance  that  the  administration  of  justice  in 
all  tlie  tribunals  of  the  country  should  be  pure  and  above  suspicion. 
In  a  recent  case  the  House  of  Lords  reversed  a  decision  of  Lord 
Cottbnham,  L.  C^  (Dimes  v.  The  Grand  Junction  Canal  Company  (l)), 
upon  the  broad  principle  that  he  had  an  interest  in  the  subject- 
matter  of  his  decision,  although  that  interest  was  so  infinitesimally 
small  that  no  one  could  suppose  that  it  would  have  the  most  remote 
influence  on  his  decision.  The  objection  here  is  not  that  Mr.  Ledger 
was  present,  but  that  he  formed  part  of  the  Court  which  determined 
the  appeal ;  and  if  so,  he  gave  judgment  in  his  own  cause.  Pending 
the  hearing  of  the  appeal  he  came  into  Court,  and  took  his  place  on 
the  bench,  where  he  conversed  with  one  of  the  magistrates  acting 
as  judge,  and  remained  until  the  judgment  was  pronounced,  the 
chairman,  in  the  name  of  the  Court,  saying,  '*  We  are  unanimously 
of  opinion  that  the  appeal  should  be  dismissed.''  Mr.  Ledger  must 
[*ii39j  be  considered  as  having  concurred  in  that  judgment;  *and  it 
is  admitted  that  he  was  an  interested  party.  It  would  be  most 
inconvenient  if  an  interested  magistrate  could  thus  act,  and  then 
could  excuse  himself  by  swearing  merely  that  he  did  not  act  in  the 
decision,  drawing  an  inference  contrary  to  the  fact.  If  it  had  been 
shown,  as  in  Reg.  v.  The  Jiistices  of  Herefordshire  (2),  ihAi  it  y^hb 

(1)  88  R.  E.  330  (3  H.  L.  C.  759).  (2)  9  Jur.  160. 
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evident  to  any  bystander  that  the  magistrate  was  a  mere  looker-on,        Reo. 
and  took  no  part,  his  mere  presence  would  not  invalidate  the  justices  op 
proceedings ;  but  that  could  not  be  said  to  be  the  case  in  the  present      Subbky. 
instance.     Therefore  we  are  bound  to  grant  a  certiorari  for  the 
purpose  of  bringing  up  the  order  that  it  may  be  quashed. 

COLEBIDGE,  J. : 

I  am  of  the  same  opinion,  not  because  there  is  an  absolute 
certainty,  but  because  there  is  a  reasonable  ground  for  concluding 
that  the  Court  of  Quarter  Sessions  was  improperly  constituted.  If 
Mr.  Ledger  formed  part  of  the  Court,  the  Court  was  not  properly 
constituted.  Now,  he  was  present  during  the  hearing  of  the  appeal : 
he  sat  on  the  bench  among  the  magistrates,  as  one  of  the  magis- 
trates, near  the  chairman.  In  the  course  of  the  hearing  he  con- 
versed with  some  of  the  magistrates,  and  at  the  time  of  the  decision 
he  sat  near  to  and  within  hearing  of  the  chairman.  That  is  a 
piimd  facie  case  of  acting.  Then  the  affidavit  of  Mr.  Ledger  is, 
that  he  does  not  remember  being  present  in  Court  during  the 
bearing  or  the  determination  of  the  appeal,  or  conversing  with  any 
of  the  magistrates,  but  that  he  did  not  converse  with  any  of  them 
on  the  appeal,  and  that  he  took  no  part  in  the  hearing  or  determina- 
tion of  it.  That  is  not  sufficient.  There  are  cases  in  which  the 
opinions  of  the  chairman  and  the  majority  of  the  magistrates  on 
the  bench  are  so  clear  that  many  other  magistrates  might  have  said 
the  same ;  but  persons  who  were  bystanders,  and  especially  the 
litigants,  would  suppose  that  he  was  a  part  of  the  Court.  It  is  said 
that  we  are  going  further  than  any  case  has  yet  gone,  and  thet  we 
are  pronouncing  that  an  interested  magistrate  may  not  be  present  in 
Court  wlien  the  case  is  heard  and  decided.  I  hope  that  we  shall 
never  lay  down  a  rule  captare  populum ;  but  the  administration  of 
justice  should  be  such  as  to  remove  even  from  suspicious  minds  a 
belief  that  it  proceeds  from  interested  motives ;  and  nothing  is  more 
likely  to  lead  to  such  a  supposition  than  a  magistrate  sitting  on  the 
bench  among  his  brother  magistrates  during  the  hearing  and  at  the 
determination  of  a  case  in  which  he  is  interested.  The  mere 
presence  of  an  interested  magistrate,  which  is  not  guarded  as  in 
Reg.  V.  Jlie  Justices  of  Herefordshire  (1),  may  lead  persons  to  think 
that  the  discussion  on  the  bench  is  not  so  free  as  if  he  was  absent. 
Therefore  it  is  better  for  a  person,  who  feels  that  he  ought  not 
to  act  in   the  hearing  or  determination  of  an  appeal,   not    to 

(1)  9  Jur.  160. 
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Reg.        sit  quietly  on  the  bench,  but  at  once  to  retire,  and  make  it 
Justices  OF  apparent  to   everybody  that  he  is  no  longer  a  member  of  the 
SuBBBT.      Court. 

WlOHTMAN,  J. : 

The  only  question  is,  whether  Mr.  Ledger  formed  part  of  the 

Court ;  if  so,  the  Court  was  not  properly  constituted.    He  was  on 

the  bench  at  the  determination  of  the  appeal,  and  there  was  nothing 

to  indicate  to  the  suitors  and  all  persons  present  in  Court  that  he 

was  not  forming  part  of  the  Court.    If  he  had  openly  disclaimed, 

it  might  possibly  make  a  distinction.     The  chairman  says  that 

Mr.  Ledger  did  not  act  in  the  hearing  or  decision ;  but  he  did  not 

disclaim,  or  state  that  he  intended  to  take  no  part ;  he  was  part  of 

the  Court,  and  therefore  the  Court  was  not  properly  constituted,  and 

there  was  no  valid  decision  (i). 

Rule  abgolute. 

(1)  Erie,  J.,  had  not  heard  all  the  argument,  and  gave  no  judgment. 
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Method  of  consulting  umpire— Delay  in  objecting  to  award.  JtJads  v. 
Williame 326 

2.  Award  ought  to  be  signed  by  referees  at  the  same  time. 

Eade  v.  Wiiliame 326 

3.  Agreement  to  refer — ^Release  of  other  matters  in  dispute — 

Consideration- Estoppel.     See  Estoppel. 

ASSIONMENT-Equi table — Judgment  debt — Purchase  and  assign- 
ment of  debt  —  Mortgage  by  purchaser  —  Notice  —  Release.  Stocks  y. 
Vobsoti 1 

AUCTION— Reserve— Authority  of  auctioneer — Implied  authority  of 
auctioneer  to  fix  the  reserve  price.     Pike  v.  Wilson      ....    896 

BANKER— Liability  for  fraud  of  manager— Payment  by  customer 
to  manager  on  account  of  purchase  of  houses  on  which  bank  had 
equitable  mortgage.     Thompson  v.  Jkll 44 o 

BANKRXTPTCY— 1.  Act  of  bankruptcy— Petitioning  creditor's  debt 
— Seizure  and  sale  of  bankrupt's  goods  by  judgment  creditor — Notice 
to  sheriff.     Hope  v.  Meek 857 

2.  Bankrupt's  property — Order  and  disposition— Reputed  owner- 
ship— Joint  estate— Dissolution  of  partnership— Notice  of  dissolution — 
Request  to  debtors  to  pay  debts  to  one  partner — Plant  and  stock-in- 
trade  of  firm  used  in  separate  trade  of  partner  after  dissolution. 
Ex  parte  Sprague 419 

3.  Reputed  ownership — Under  what  circumstances  goods  of 

third  party  in  possession  of  bankrupt  pass  to  assignees — <^uestion  of 
reputed  ownership  within  meaning  of  Bankruptcy  Act  is  one  purely  of 
fact.     Hamilton  v.  JSell 701 
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BANXKT7PTCT — J.  Undiscbarg^ed  bankrupt  —  SubEequent  trading' 
with  knowledge  of  assignees  and  some  creditors — In  administration  of 
bankrupt's  estate  after  bis  death,  held  that  subsequent  creditors  were 
entitled  to  priority  over  former  creditors  and  that  estate  should  be 
administered  in  Chancery.     7'«c/.er  v.  Hernaman 186 

5.  Deed  of  arrangement — Reservation  of  rights  against  surety 

— It  is  not  universally  necessary,  in  order  to  reserve  in  a  composition 
deed  remedies  against  sureties,  that  the  reservation  should  be 
expressed  in  the  deed.    Ex  parte  Harvey 424 

6.  Reservation  of  creditor's  remedies  against  surety — ^Pre- 
servation of  surety's  right  to  indemnity  against  principal.  Close  v. 
Close 73 

BILL  OF  EXCHANQS — 1.  Consideration  —  Accommodation  bill  — 
Indorsement  by  drawer  with  other  bills  as  security  for  debt  of  lesser 
amount — Satisfaction  of  debt  by  acceptor  of  other  bills — Bar  to  action 
— Pleading — Payment  by  stranger  not  on  account  of  debt — Absence  of 
ratification.     Kemp  v.  Balls 725 

2.  Pleading— Plea  showing  that  indorsee  was  holder  for 

special  purpose  only  aud  without  consideration — Tender.  Ik»hie  v. 
Larkan 829 

3.  Payment   of  gaming    debt  —  Set-off  —  Overdue    bill  — 

Indorsee  for  value — Plea  of  fraudulent  indorsement  to  prevent  set-off. 
Oulds  V.  Harriso7i 717 

4.  Partial  failure  of  consideration— Plea  that  bill  was  given 

for  goods  bought  which  were  not  of  quality  or  value  specified  held  bad. 
IVarmick  y,  Nairn 818 

5.  Promissory  note — Interest — Part  payment.     Set  Limitations 

(Statute  of). 

BILL  OF  SALE— Growing  crops  on  farm — Future  crops— Bankruptcy 
of  assignor— Priority  between  assignee  under  bill  of  sale  and  judgment 
creditor,     dmyrere  v.  Kvt  Us 590 

CABBIEB — 1.  Railway  Company  —  Agreement  to  carry  goods  — 
Partial  haulage  to  be  undertaken  by  another  Company — Unreasonable 
delay — Condition  precedent.     Juhmtssohn  v.  O.  N.  Rail,  Co,  .        .     664 

2.  Negligence  —  Liability  for  loss  sustained  by  owner  in 

consequence  of  delay  in  delivery — Pleading  —Carriers  Act  (11  Geo.  IV. 
&  1  Will.  IV.  c.  68),  s.  1.     Bearv  v.  L.  ami  S.  W.  Bail.  Co,   ...     833 

3. Injury  to  passenger — Plaintiff  travelling  with  non- 
transferable pass  ticket  bearing  another  person's  name — Plaintiff  law- 
luUy  in  railway  carriage— Pleadir  g — Question  for  jury.  (1.  AT.  Ii„il,  Co,  v. 
Ilarrismi      .....  633 

4. Liability  for  loss  of  passenger's  luggage— Bye-law — 

Ultra  vires.     Williams  v.  O,  W.  Bail.  Co 449 

CHARITY  AND  CHABITABLE  TRUST— 1.  Declaration  of  trust— 
Fund  raised  by  numerous  donations — Objects  of  charity— Scheme  — 
Chapel — Dec'aration  by  trustees  at  time  lund  raised— Presumption. 
Att.'Qm,  V.  Clapham 296 

2.  Appointment  of  new  trustees— Surviving  trustee  a  lunatic — 

Vesting  order— Juricdiction  of  Master  of  the  Bolls  and  Vice-Cbancellors 
at  chambers  under  Charitable  Trusts  Act,  1858,  s.  28.  In  re  Davenport's 
Charity 404 

COLLBGE^Fellowship— Visitor— Appeal.     See  Mandamus. 
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COMMON— Inclosure — MaDor — Royal  forest— Waste— Sufficiency  of 
common— Right  of  Crown  to  keep  deer  in  forest,     f.nht  v.  P/arton    .     0*21 

C0MPANY~1.  Borrowing  powers— No  power  to  borrow— Advances 
by  shareholders  for  necessary  expenses  of  Company— Set-off  against 
calls  —  Repayment  by  directors  of  banker's  advances  —  Right  to 
indemnity— Distinction  between  advances  by  shareholders  for  neces- 
sary expenses  and  loan  contracted  by  them  is  a  sound  one.  Kx  jtarfe 
Chippmdalt 7 

2.  Contract— Agreement  by  Company  provisionally  registered— 

Not  enforceable  against  Company  after  complete  registration.  Payne  v. 
Keio  South  Wales  ('oai,  tfr.  Stetnn  Navigation  Co 679 

3.  Cost-book    mine  —  Sale    and   transfer  of  shares  —  Whether 

interest  in  land  within  s.  4  of  Statute  of  Frauds.     Watson  v.  Sjn-atlty    541 

4.  Provisional  committee-men  —  Personal  liability  for  money 

misapplied  —  Retirement  from  committee  —  Notice  of  resignation. 
MaiilarnVs  Case 383 

0.  Ultra  vires  —  Contract  —  Specific    performance — Agreement 

between  Railway  Companies  for  withdrawal  of  opposition  to  Bill  in 
Parliament — Participation  in  profits — Limited  partnership — Agreement 
amounting  to  breach  of  trust  by  directors.  iShrcwshnry  and  birminyham 
Rail.  Co,  T,  London  and  Nwth  Western  Jiail.  Co. 5(5 

6.  Winding-up — Assets— Deposit — Trust  money — Unauthorized 

agreement  between  Companies  —  Transfer  of  funds — Ultra  vires  — 
B^covery  of  deposit— Parties  to  action.  Bryson  v.  Waricirk  and  Birmimf- 
ham  Canal  Co 341 

7.  Contributory — Cost-book  mine  in  Wales— Retirement  of 

shareholder  from  Company  and  relinquishment  of  shares — Implied 
reciprocal  relinquishment  of  all  claims  by  Company  against  share- 
holder.    Feim's  Case 138 

COMPROMISE — To  render  valid  the  compromise  of  litigation,  it  is 
not  necessary  that  the  question  in  dispute  should  really  be  doubtful,  if 
parties  bona  fide  consider  it  to  be  so.     Litry^s  Case      ....     lO'i 

CONSID£RATION.     .SVe  Bill  of  Exchange,  1—4  ;  Contract,  2. 

CONSTABLE  —  Appointment  —  Application  from  local  authority 
asking  for  additional  constable  for  special  purpose — Appointment  by 
Police  Commissioners  is  appointment  of  person  to  act  lor  all  purposes. 
Allen  V.  Preece f)()8 

CONTRACT— 1.  Capacity  to  contract — Lunacy — Evidence— Conduct 
before  and  after  contract  as  evidence  of  defendant's  knowledge  of 
plaintiff's  condition  at  time  of  transaction.     Beavan  v.  McDonnell     .     518 

2.  Consideration  —  Company  provisionally  registered — Agree- 
ment for  colonial  agency  and  to  provide  free  passages  for  agents — 
Absence  of  consideration.  Payne  v.  New  South  Wales  Coal,  itc.  Steam 
Nanyation  Co d79 

3.  Tender  —  Supply  of  meat  to  workhouse  —  Proposal  —  Parol 

acceptance  —  Incomplete  contract.  Qovernurs^  <f^c.  of  Poor  of  Kingston- 
upon- Hull  V.  Petch 728 

4.  Work  and  labour — Covenant — Notice  to  be  given  to  contractor 

by  defendant's  engineer  in  case  work  not  properly  executed — Sufift- 
ciency  of  notice.     Pauling  y.  Mayor  of  Dover 811 

5.  Specific  performance  —  Railway  Company— Ultra  vires.    See 

Company,  d. 
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COKVEBSION  —  Marriage  settlement  —  Covenant  to  settle  after- 
acquired  property — Wife  flSterwards  becoming  entitled  to  leaseholds 
and  specific  personal  chattels — Held  that  property  was  not  to  be  con- 
verted without  written  request  of  husband  and  wife.    Hope  v.  Hope    908 

CONVETAKCE— Unqualified  person  cannot  recover  for  conveyances 
drawn  by  him.     Taylor  y.  Crowlami  (ias  i^o 586 

COPYBIOHT  —  Foreign  print  —  Copyright  cannot  be  claimed  in 
absence  of  date  of  publication  and  name  of  proprietor  on  plate  and 
print  as  required  by  the  Engraving  Copyright  Act,  1734  (8  Geo.  H. 
c.  13).     AtHinzo  V.  Mndie 533 

COSTS— 1.  Administration  suit — ^Intestacy — Revocation  of  grant  of 
administration  to  Crown — Bight  of  Crown  to  costs.   Kane  v.  ReyuMe   282 

2.  Dismissal  of  claim — Court  may  direct  defendant  to  pay  costs 

of  scandalous  and  impertinent  portions  of  his  affidavits  —  Qwxrt^ 
whether  it  can  also  order  defendant  to  pay  portion  of  costs  of  suit. 
DiifauT  V.  Siytl 251 

3.  Infringement  of  patent — Nonsuit— Sight  to  costs— Judge's 

certificate — Condition  precedent.    Honihall  v.  Bloomer         .        .        .    697 

4.  Beplevin— The  meaning  of  "  full  costs  "  in  17  Car.  H.  c.  7,  is 

the  ordinary  taxed  costs  as  between  party  and  party.  JamUson  v. 
Trevelyan 807 

5.  Under  the  same  statute  a  successful  defendant  in  replevin  is 

not  entitled  to  the  costs  of  making  the  distress.  Jamie^on  v.  Trevelyan    807 

6.  Unqualified  person  cannot  recover  for  conveyances  drawn  by 

him.     Taylor  v.  Crowland  Qas  Co 586 

7.  Taxation  of  costs  after  payment— Transfer  of   mortgage — 

Refusal  of  mortgagee's  solicitor  to  deliver  deeds  to  mortgagor  without 
payment  of  costs— Objection  to  items— Payment  in  order  to  obtain 
deeds— Special  circumstances.    In  re  Finch 51 

COUNTY  COUBT— 1.  Judgment — Judgment  of  county  court  is  not 
removeable  into  a  superior  Court.     Moreton  v.  Holt      ....     789 

2.  Jurisdiction— ''Cause  of  action,"  where  arising — Prohibition. 

Hemaman  v.  Smith 755 

3.  Reduction  of  claim  to  £50  by  Judge  against  consent  of 

defendant — ^Abandonment  of  excess  must  be  act  of  plaintiff  himself 
or  by  some  person  authorized  by  him  and  not  act  of  Judge  —Prohibition. 
Hill  V.  Swift 793 

4.  Prohibition— Objections  at  trial— Suit  against  defendant 

in  double  capacity — Election  as  to  capacity  in  which  defendant  sued 
— ^Authority  to  sue.     Lexdtn  Guard ians  y.  Southyate        .         .         .         .531 

COVENANT— 1.  Construction— Money  lent— Will— Administrator  de 
bonis  non,    Drnl  v.  Dod 871 

2.  Breach  of— Covenant  to  search  for  coal — Evidence — Measure 

of  damages.    See  Damages. 

CROWN— 1.  Bight  to  costs.     See  Costs,  1. 

2.  Bight  to  sea  shore.     See  Sea  Shore. 
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DAKAQES — 1.  Measure  of— Breach  of  covenaDt— Covenant  to  sink 
pit  in  order  to  search  for  c  ^al  and  to  pa^  specified  sum  to  plaintiff  on 
marketable  vein  being:  fouDd— Evidence  to  show  existence  of  marketable 
coal— True  measure  of  damages  amount  which  plaintiff  had  lost  by 
being  deprived  of  opportunity  of  finding  marketable  coal.  Pell  v. 
Shmnnan 821 

-  2. Railway  accident — Policy  of  insurance.     See  Insurance 

(Accident). 

DEFAMATION — Libel--Justiflcation— Previous  publication  by  third 
person,  disclosure  of  that  person's  name  and  belief  in  truth  of  state- 
ments no  justification.     Tidmanv,  Ainslie 478 

DONATIO  MOBTIS  CAUSA— Crossed  cheque  handed  to  friend  with 
request  to  give  donor's  wife  open  cheque  for  it — Cheque  cashed  before 
donor's  death— Held  a  good  donatio  mortis  causa.    BouUsy.  Ellis   .    113 

EASEMENT— 1.  Bight  of  way— Prescription— User  '<as  of  right" 
—Prescription  Act,  1882  (2  A  B  Will.  IV.  c.  71),  s.  2.  Winaht'p  v. 
Hud$jjeth 4:11 

2.  Way  of  necessity — Escheat — Pleading — Way  of  necessity 

can  only  arise  by  grant,  express  or  implied.    Proctor  v.  Hodgson       .    852 

ECCLESIASTICAL  LAW— 1.  Charge  on  benefice— Land  tax,  redemp- 
tion of— Bight  of  representatives  of  deceased  incumbent  of  rectory  to 
recover  interest  on  purchase  money  f^om  succeeding  incumbent. 
Ktlderbee  v.  Ambrose 677 

2.  Sequestration— Alteration  in  diocese  under  6  &  7  Will.  IV. 

c.  77 — ^Annexation  of  part  of  diocese  to  another— Beturn  to  writ  of 
sequestration  —  Liability  of  Bishop  to  return  writs  of  predecessor. 
Pfteips  Y,  St.  John 877 

ESTOPPEL— Agreement  to  refer  subject-matter  of  action — Considera- 
tion—Belease  of  claims  in  respect  of  other  matters  in  dispute— Bar  to 
action.     Williams  v.  Lottdoti  Commercial  Exchange  Co 715 

EVIDENCE— 1.  Documentary— Ancient  map— Boundaries  between 
counties — ^Production  and  custody — Apportionment  of  tithe  reot-charge 
sealed  and  confined  by  Commissioners — Admissibility  in  evidence. 
JIammond  Y,  BraiUtreet 614 

2.  Secondary  evidence  of  contents — Private  letter — Person 

having  possession  of  letter  beyond  jurisdiction  of  Court — ^Befusal  to 
deliver  up  on  request  by  person  who  did  not  disclose  purpose  for  which 
letter  wanted— Held  not  ground  for  admitting  secondary  evidence. 
Bipyle  V.  Wiseman        ...  748 

3. Sembfe,  that  rules  of  law  as  to  admitting  secondary 

evidence  of  contents  of  public  documents,  apply  also  to  commercial 
instruments  and  other  documents  which  are  indicia  of  property. 
Boyle  Y,  Wiseman ,        .        •        .     748 

4.  Aifidavit — Commissioner  before  whom   affidavit    sworn 

ought  to  certify  that  any  exhibit  annexed  is  the  document  referred  to 
in  affidavit.    In  re  Allison 709 

5.  Lunatic— Contract— Conduct     of    lunatic    before    and    after 

contract — ^Whether  evidence  of  defendant's  knowledge  of  plaintiff's 
condition  at  time  of  transaction.     BeavanY,  McDonnell       .        .        .518 

6.  Presumption    of   survivorship  —  Shipwreck  —  <^uestion    of 

survivorship  is  matter  of  evidence — In  absence  of  evidence  there  is 
no  conclusion  of  law  on  the  subject.     Under woi»d  y.  Wing    .        .        .316 
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EVIDENCE  —7.  Witness— Information  for  penalties — Competent 
defendant  as  witness  on  his  own  behalf— 14  &  15  Vict.  c.  99.  Att.-O 
Radloff 

8.  Tendency  to  criminate —Witness  cannot   object   tt 

sworn  and  examined  on  g^round  that  any  relevant  questions  w! 
could  be  put  to  him  are  such  as  would  tend  to  criminate  himself — 0| 
site  party  has  rig'ht  to  insist  on  his  bein^  sworn  and  examined  an 
can  thea  claim  privilege  not  to  answer  questions.    Boyle  v.  IVtseman 


S.  P.     Oihorn  V.  Lowltm  Dock  Co. 


BXECtTTION— Judgment  creditor— Bill  of  sale— Priority.  See  Bi 
Sale. 

EXEOUTO&  AND  ADMINI8TBAT0B— 1 .  Administration— Ad 
sion  of  assets  -Payment  of  probate  duty — Legracy  receipt  — Presumi 
evidence  of  admission  of  assets  to  extent  covered  by  amount  of  < 
paid.     Lazonbt/  v.  Raioson 

2.  Administration  suit  —  Assets  —  Partnership — Bankf 

No  provision  as  to  goodwill — Admission  of  executor  and  soi 
testator  as  partner  in  testator's  place — Whether  accountable  to  ee 
for  share  of  promts  received  as  partner.     Simpson  \,  Clmptiiaa     . 

3.  Creditor's  suit— Appointment  of  partner  as   execut 

Debt  due  from  teat&tor  to  firm — Bight  of  executor  to  retain  profits 
to  estate  against  debt.     Thornton  v.  Stokill    ....  .  . 

4.  Debts— Specialty  debt — Bent —Testator  holding*  land 

Jamaica  under  agreement  for  lease— No  rent  actually  paid — I^and 
held  not  entitled  to  -rank  as  specialty  creditor  against  tenant's  es 
for  rent  due.     Vincent  v.  Godson        ...... 

5,  Administration  suit— Costs— Intestacy— Bevocation  of  gi 

of  administration  to  Crown — Bight  of  Crown  to  costs.    Kane  v.  Ket/t 

6.  Assets  — Trustee —Following    trust    funds — ICone^ 

hands  of  bankers — Trust  funds — Account  not  earmarked — Hule 
Cl4iyton*8  case.     Ptunell  v.  Deffell 

7. Undischarged    bankrupt  —  Subsequent    trading 

Priorities  of  subsequent  and  former  creditors.    Set  Bankruptcy,  4. 

FINES  AND  BECOVEBIES— Infant  tenant  in  tail  in  remainde 
Barring  estate  tail — Vesting  order  under  Trustee  Act,  1850.  J^onrl 
Matthews 

FBAXJD   AND    MISBEPBESENTATION— 1.  Sale    at   under valui 
— Improvident  verbal  agreement  by  executrix  to  sell  lease — ^Absence 
advice— No  written  agreement — Subsequent  letter  to  solicitor  stati 
terms  of  agreement — Held   that  agreement  was  invalid.     Goodivin 
Fieldimj 

2.  Solicitor  and  client— Purchase  from  client— Solicitor  engage 

in  respect  of  sale  partly  abortive — Subsequent  purchase  (after  interv 
of  a  year  and  a  half)  of  balance  of  estate  by  solicitor— Undervalue 
Annuity  on  vendor's  life— Vendor  of  intemperate  habits — Belation 
solicitor  and  client  held  to  subsist  at  time  of  sale  and  purchase  fl 
aside.     Holman  v.  Loynes 1 

3.  Concealment.     See  Principal  and  Surety,  1 ,  2. 

FBAT7DS  (STATUTE  OF)— Shares  in  Joint-stock  Company  are  n 
goods,  wares,  or  merchandise  within  s.  17  of  Statute  of  Frauds.  WnU 
V.  Spratlei/ ,    ,        .    5 
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GAME— Licensed  dealer— Contract  to  deliver  pheasants— Oontract 
made  in  season  to  deliver  live  game  out  of  mew  or  breeding  place  at 
any  time  of  the  year  is  valid.     Porritt  v.  Baker 815 

OUABANTY.     Set  Principal  and  Surety. 

HUSBAND  AND  WIFE— 1.  Jointure— Wife  also  entitled  to  charges 
on  husband's  estates  in  respect  of  settled  property— Mortgage  by  bene- 
(1  .-rf  flcisry  under  husband's  will— Widow  joining  in  mortgage  as  devisee  in 
trust— Held  not  to  pass  widow's  beaeficial  interest,  but  to  postpone  her 
charges  to  mortgage,  she  having  concurred  without  reserving  her 
priority.     Strange  v.  Ifawkes 80 

2.  Power — Settlement— Refusal  of   donee  to  execute  deed 

approved  by  Court— Appointment  of  person  to  execute  under  Trustee 
Act.     Ex  pitrU  Morniitgtoa 265 

3.  Separation  deed— Covenant  by  husband  with  surety  not  to 

visit  wife  without  surety's  consent— Whether  contrary  to  public  policy, 
as  contemplating  reconciliation  and  subsequent  separation.  \Vtb»ter 
V.  WeUter 195 

4.  Covenant  to  pay  annuity  to  wife  for  life— Subsequent 

agreement  between  husband  and  surety  that  if  wife  returned  to  live  with 

„;;(  .           husband  annuity  should  continue,   valid  and  enforceable  in  equity. 
WehsUr  v.  Webster 195 

reuin  profit! c        INPANT— 1.  Contract— Bill  of  exchange  — Ratification  after  majority, 
. '     sufficiency  of.     Mawson  v.  UUine o'6b 

holiifl?^*"^         2.  Custody — Ward    of   Court — Jurisdiction— Mother  and  infint 

rpaid-^^  children  residing    abroad— Court    has   j'lrisdiction    over    custody    of 

t  tentft'i^^  children  of  British  subject  though  children  born  and  resident  abroad. 

.  -     Hope  v.  Hiqte 140 

icAtioo^^^         INNKEEPER— Lien— Piano  lent  to  guest  while   staying  at  inn — 

^liiuts.  Ih'''     Innkeeper,  knowing  that  piano  was  not  property  of  guest,  held  to  have 

'      no  lien.     Broadwotnl  v.  (rranara 651 

,(ji^J(oo«7;         INSURANCE   (ACCIDENT)  —  Policy  against  railway  accidents  — 

r^ed''^^'^f     Meaning  of   ''railway  accident" — Measure  of  damages.     Theobald  y» 

Railway  Paasent/ers  Assurance  Co •    .         .         .         .     466 

INSURANCE  (LIFE)— Policy  eflPected  on  grantor's  life  as  security 
for  annuity  granted  —  Right  to  policy  on  redemption  of  annuity. 
OoUlieb  V.  Cranch 197 

INSURANCE  (MARINE)— 1.  Construction  of  policy  —  Warranty  to 
,^      sail  on  or  before  particular  day —Pleading.     Baines  y.  Iloiland  .        .     841 

2.  Total  loss— Perils  of   the   sea  —  Insurance  on  advances  for 

transport  of  Chinese  coolies— Seizure  of  vessel  and  murder  of  captain 
and  part  of  crew  by  coolies— Proximate  cause  of  loss— Unwillingness 
of  coolies  to  proceed  on  voyage— Pleading.     Pahner  v.  Naylor  .     638 

^  INTEREST— Rate  of,  where  trust  funds  retained  in  hands  of  trustee. 

See  Trust  and  Trustee,  1. 

JURISDICTION  -Of  County  Court.     See  County  Court,  2 — k. 

^tioo^  JUSTICES — 1.  Action  against — Notice  of   action — Malice — Absence 

Zi^  ^        ^^  reasonable  and  probable  cause— Bona  fides.     Kirby  v.  Simpson    .    624 

2.  Licensing —Appeal  against  refusal  of  licence — ^Presence    of 

interested  magistrate  —  Magistrate  present  but  taking  no  part  in 
hearing,     -ft.  v.  Justices  of  Surrey 932 

iflf  *rj',|p^  ^*  "W^J^Tftat    of  commitment— Form  of  warrant— Jurisdiction — 

idi.   '  'j4i        Certiorari— Affidavit.    In  re  Allison 709 
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LANDLOBD  AND  TBITANT— Asrreement  for  lease  and  entry  undez 
it  held,  in  absence  of  payment  of  rent  or  admission  of  rent  being  due, 
not  to  create  relation  of  landlord  and  tenant  between  parties.  Vincent 
V.  Ooilaon 21i 

LANDS  CLAUSES  ACT — 1.  Inquisition— Compensation — Some  jury- 
men acting  without  qualification — Court  will  not  set  aside  verdict, 
proper  remedy  being  by  challenge.     In  re  Chelsea  Wateftvorks  Co,       .    797 

2.  Bailway  Company — Compulsory  purchase  of  land— Cottagei 

used  in  connection  with  manufactory— Obligation  for  Company  to  take 
whole  of  property — Notice  to  Company— Entry  on  lands — Value  not 
properly  ascertained— Injunction.     Spackman  v.  G.  W.  Rail.  Co.         .    910 

LIEN — Of  innkeeper.     See  Innkeeper. 

LIMITATIONS  (STATUTE  OF)—!.  Promissory  note— Part  payment 
—Payment  of  interest  to  administrator  of  holder  before  grant  of 
administration.     Dod^jer  y.  Arch -    61  i 

2.  Period  of  limitation — ^Act  done  in  pursuance  of  statute — Local 

and  personal  Acts — Bamsgate  Harbour  Acts,  32  Geo.  III.  c.  74  and  55 
Geo.  III.  c.  Izxziv.  c.  07.     Moore  v.  Shepherd 6oT 

3.  Becovery  of  land  or  rent" — Covenant  to  pay  rent  charged 

on  land— Beal  Property  Limitation  Act,  1888  (8  &  4  Will.  IV.  c.  27\ 
Maiming  v.  Phelps .    47i5 

4.  Acknowledgment  of  title — Deed  executed  many  years  aflor 

date— Ejectment— Beal  Property  Limitation  Act,  1888  (3  dk  4  WilL  IV. 
c.  27),  s.  14.     Jayue  v.  Hnyhes 661 

LUNACY— 1.  Commission  —  Costs  —  Commission  issued  on  wife'0 
petition — Death  of  lunatic — Bight  of  solicitor  employed  bv  "wife  in  com- 
mission to  institute  creditor's  suit  for  costs.     Chester  v.  Bolfe    .         •    ^^^ 

2.  Contract  by  lunatic.    See  Contract,  1. 

MANDAMUS  —  College  —  Fellowship  —  Visitor  —  Appeal  —  If  visitor 
refuse  to  exercise  his  visitatorial  power  by  hearing  an  appeal,  Court 
will  grant  mandamus  to  set  him  in  motion,  but  cannot  afterwardi 
review  his  decision.     Ex  parte  Duller ^ 

MEBGEB— Absolute  charge  on  real  estate— Settlement— Conversios 
—Charge  merged  in  inheritance.    Johnson  v.  Webster  .        .        .         •    --*' 

MINE— Coal  mine— Forest  of  Dean— Boundaries— "  Level  "—Custom 
of  miners — Award— Trespass.     Brain  v.  Harris ^^" 

MOBTGAGE— Cotton  mills— Sale,  with  right  to  repurchase —SpeciAi 
provisions  to  bar  equity  of  redemption— Notice  to  mortgagor — Accouotf 
method  of  taking — Commission  on  cotton  supplied — Books — Evidence. 
Oyden  v.  Battams ^I^ 

NEGLIGENCE— 1.  Commissioners  of  Sewers— Duty  to  fence  ancient 
tidal  ditch  running  parallel  to  highway.  Comwell  v.  Metropolitan  C  w<- 
missioners  of  Sewers ^^^ 

2.  Sunken  vessel  in  navigable  river— Duty  of  owner  to  prevent 

injury    to    other   vessels— Transfer    of   obligation— Abandonment    of 
vessel.     White  v.  CHsp •'>i^7 

And  see  Carrier,  1—3 ;  Vendor  and  Purchaser,  4. 

NOTICE— Constructive  notice— Sale  of  estate — Land  tax— Bedemp- 
tion— Equitable  rights  of  third  parties.     See  Vendor  and  Purchaser,  3. 
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OFFICE —Acceptance  by  holder  of  one  office  of  another  incompatible 
office  does  not  vacate  former  unless  it  be  such  as  he  could  determine  by 
his  own  act  alone,  or  unless  that  authority  concurred  in  new  appoint- 
.     .    .        ment  which  could  accept  surrender  of  or  amove  from  old  one.     Worth  v. 
Netuton 560 

Mt  tfde  TT.        PABTITION— Devise  on  trust  to  sell  and  dispose  of  property,  con- 
sisting partly  of  undivided  share  held  not  to  authorize  trustees  to 
concur  in  partition— But  where  cestui  que  trustent  were  infants,  and 
of  lud'OES    trustees  had  concurred  in  piirtition  beneficial  to  them,  Court  decreed 
CcBpaiT^-     partition  as  already  made.     Brassey  v.  Chalmers 257 

PABTNE&SHIP  —  1.  Dissolution  ~  Stockbrokers  —  Deposit   by  one 

partner  with  bankers  of  firm  of  shares  contracted  to  be  purchased 

before  dissolution — Power  of  sale — Power  of  sale  held  good,  not  being 

an  unauthorised  delegation  of  powers  by  partner  in  dissolved  firm — 

p^  MTt     Continuing  authority  of  partner  after  dissolution.  Butchart  v.  Dresser    269 

before  ^         2.  Bankruptcy  of  partner — Joint  estate—Kotice  of  disso- 
lution— ^Debts.    Stfe  Bankruptcy,  2. 

)f  fUt^*         PATEKT— Infringement— Particulars  of  objections— Judge's  certifi- 
IL  c.  <**^      cate — Condition  precedent — Nonsuit — Costs.    HmiihaU  y.  Bloomer  697 

,  V-  PAYMENT  to  agent— Discharge   of  principal.    See  Principal  and 

PEBPETUITY — Remoteness — Devise   to   pay  rents  and  profits  to 

I      tenant  for  life,  and  after  her  death,  equally  for  benefit  of  her  surviving 

^7  i^        children  until  youngest  attained  25— On  youngest  attaining  25,  to  sell 

3  A  ^  and  divide  proceeds  among  all  children  of  tenant  for  life  then  living,  and 

issue  of  such  of  them  as  should  be  dead— Trust  for  maintenance  held 

^       separable  and  not  bad  for  remoteness.     Oooding  v.  Bead    .  .    244 

^y^^^''  PLEADING.    See  Bill  of  Exchange,  1,  2. 

POOB  LAW  —  Overseers  —  Appointment  of  assistant  overseer  as 
overseer — ^Acceptance  of  latter  office  held  not  to  vacate  former,  nor  to 
affect  liability  of  sureties  of  bond  given  to  secure  fidelity  in  former 
office.     Worth  v.  Newton 660 

POWER— 1.  Execution— Will— Appointment  to  person  not  object  of 
power— Appointment  of  two  sixth  shares  of  fund  and  of  all  remaining 
sixth  shares  to  different  appoiotees — Partial  failure  of  appointment — 
Q^fif^'        Lapsed  share  passing  under  limitation  in  default  of  appointment — 
.  -         Batcliffe  v.  Hampson 926 

^^  2.  Power  of  sale— Devise  to  A.  and  B,  subject  to  debts— Power  to 

I  '*''^''\.  trustees  to  sell,  subject  to  approval  of  trustees— Power  exerciseable  by 
surviving  executor,  with  assent  of  trustees  appointed  by  Court,  in 
whom  lands  vested  by  vesting  order.    Brassey  v.  Chalmers  .    257 

'^Aec^^  ^'  Damage  to  estate  if  land  sold  within  time  limited  under 

'^ij^ee         will — Direction  to  postpone  sale.     Cuff  Y.Hall 921 

PBACTICE— 1.  Chief  clerk's  certificate,  appeal  from— Mode  of 
appealing  from  chief  clerk's  certificate  made  in  conformity  with 
opinion  expressed  by  Judge.     Rhodes  v.  Ibhetson 396 

2.  Jurisdiction— Decision  of  legal  point  without  consequential 

relief.     Birkenhead  Docks  Trustees  v.  Laird  and  Birkenhead  Dodc  Go.         .     352 

^  rfiV  ^  ^'  Appeal — On  appeal  from  whole  decree  made  on  motion 

^  '/i  for  decree,  the  plaintiff  begins.  Birkenhead  Docks  Trustees  v.  Laird  and 
Birkenhead  Dock  Co 352 

4.  Parties — Motion — Beceiver— Funds  misapplied  by  receiver's 

p.            solicitor — Liability  of  firm— Motion  for  payment  into  Court— Beceiver 
1^*?'  not  party 'to  motion.     Chater  y.  Maclean 899 

lUB. — VOL.  on,  60 
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PBAGTIOE — 5.  Special  indorsement  of  writ  —  Glaim  of  interest  — 
Practice  of  Court  where  claim  improperly  indorsed.  Bod  way  y.  Lucas    761 

6.  Substituted   service — The   principle    on    which   substituted 

service  is  ordered  is  that  there  is  reasonable  ground  to  suppose  that 
the  service  will  come  to  the  knowledge  of  defendant.    Hope  v.  Hope    146 

PBINCIPAL  AND  AGEKT— Purchase  of  goods  by  agent— -Authority 
to  pledge  principal's  credit — ^Payment  to  agent  for  purpose  of  settling 
debt  does  not  discharge  principal,  unless  seller,  by  his  conduct,  makes 
it  unjust  that  principal  should  be  sued.    Heald  v.  Kenworthy    .  800 

PBINOIPAL  AND  ST7SETT— 1.  Guaranty— Effect  of  withholding 
facts  from  surety  in  absence  of  fraud.  North  British  Insurance  Co,  v. 
Lloyd 686 

2. Concealment  to  vitiate  a  guaranty  must  be  fraudulent. 

North  British  Insurance  Co,  v.  Lloyd 686 

— ^  3.  Bond — Guaranty  of  fidelity— Condition — ^Embarkation  for 
India — Place  of  embarkation — Condition  of  bond  not  restrained  by 
recital — Inability  of  surety.    Evans  y.  Earle 43S 

4. Change  of  salary— New  method  of  remuneration — 

Payment  by  commission  instead  of  fixed  salary — Surety  discharged. 
North  Western  Bail.  Co.  v.  Whinray 484 

6.  Guaranty    of  fidelity  —  Discharge    of    surety  —  Kethod    of 

accounting — Change  in  mode  of  dealing  with  principal.  Stewart  v. 
M^Kean 766 

6.  Discharge  of  surety  —  Bankers  —  Guaranty    of    customer's 

balance — Subsequent  dealings — Further  loan  on  security  of  warrant  of 
attorney— Agreement  with  surety  to  enter  up  judgment  and  issue 
execution  on  request — Omission  to  file  warrant  of  attorney— Bank- 
ruptcy of  customer — ^Discharge  of  surety.     Watson  y.  Allcock  .        .109 

7.  Surety's  right  to  indemnity — Composition  deed— Beservation 

of  creditor's  remedies  against  surety — ^Preservation  of  surety's  right  to 
indemnity  against  principal.    Close  y.  Close 73 

PBOBIBITION.     See  County  Court,  2—4. 

BAILWAY— ].  Bye-law— Xritra  vires— Bye-law  excluding  liability 
for  care  of  passengers'  luggage — Contravention  of  Company's  special 
Act.     Williams  y.  G.  W.  Bail.  Co 449 

2.  Contract  between  Companies— Ultra  vires — ^Breach  of  trust  by 

directors.    See  Company,  5. 

3.  Agreement    to    carry    goods  —  Condition    precedent.      See 

Carrier,  1. 

—  4.  Injury  to  passenger.    See  Carrier,  3. 

5.  Purchase  of  lands.    See  Lands  Clauses  Act,  2. 

BECEIVEB— Misapplication  of  funds  by  solicitor— Motion  for  pay- 
ment into  Court— Parties.    See  Practice,  4. 

BEPLEVIN— Distress  for  arrears  of  rent-charge— Costs.    See  Costs,  4. 

BEVENUE — Stamp  duty — ^< Conveyance" — ^Assignment  by  deed  of 
goodwill  of  business  is  a  **  conveyance  of  property"  within  the  Stamp 
Act.     Potter  v.  Inland  Bevenue  Commisaioners 511 

SEA  SHOBE  —Bights  of  Crown— In  absence  of  evidence  of  particular 
usage,  extent  of  Crown's  right  to  sea  shore  landwards  primli  fSacie 
limited  by  line  of  medium  high  tide  between  springs  and  neaps.  Att.- 
Oen.  y.  Chambers 89 
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SALE  OF  GOODS — 1.  Shares  in  Joint-stock  Company  are  not  goods, 
^^Jirares  or  merchandise  within  s.  17  of  Statute  of  Frauds.  Watson  v. 
^Tyjfratiey 641 

2.  Contract — Variance  between  bought  and  sold  notes — Delivery 

order — Performance  of  contract — ^Usage  of  trade — ^Evidence— Alteration 
of  contract.    Moore  v.  Campbell 604 

^  3.  Payment — Purchase  by  agent-— Action  for  price — Plea   that 

money  given  to  agent  for  purpose  of  paying   for   goods.    Ileald   v. 

JCenworthy 800 

# 

4.  Befusal  to  accept  goods — Delivery  to  carrier — Manufactured 

ftrticle — ^Deterioration   in   transit— Merchantable    condition.      Bull   v. 
RchUon 620 

5.  Sale  by  sample — Description  of  article  sold — <<  Foreign  refined 

rape  oil" — Tender  of  oil  equal  to  sample  but  not  of  description  con- 

-^-  tracted  for.    Nithol  v.  GodU 623 

SET-OFF — 1.  Payment  by  agent  without  authority — Repudiation  by 

^1.  principal — Subsequent  ratification  by  principal  at  time  of  trials — Set- 

T^-j  off  in  action  by  principal  for  money  received  by  payee.    Simpson  v. 

Eggirufton 867 

y^^"'  2.  Purchase   money  —  Mortgage  —  Interest.     See  Vendor   and 

Purchaser,  6. 

And  Bee  Bill  of  Exchange,  3. 

rs.*^  SHELLEY'S  CASE — The  rule  in  SMley^a  case  applies  only  where 
aad  ^  remainder  is  created  by  the  same  instrument  which  creates  particular 
^^-Bt  estates.     Coape  v.  Arnold 287 

^^  SHIP  AND  SHIPPINOK— 1.  Authority  of  master—Pledging  owner's 
^  •.  credit  for  maintenance  and  care  of  sailors  injured  by  accident  on  board 
*^  vessel.     Organ  Y.Brodie 673 

2.  Barratry — ^Barratry  can  be  committed  by  master  who  is  also 

part  owner  of  ship.    Jones  v.  Nicholson 468 

S.^  ^'  Charter-party  —  Full   and  complete  cargo  —  Custom  as  to 

r'  %  packing  cargo  at  port  of  loading— Evidence.     Cuthhert  v.  Cwmming      846 

oftfB^'  4' Breach  of  contract — Ship  under  repair— Inability  to  per- 
form voyages  within  time  specified  in  charter-party — Discharge  of 
contract — Pleading.    Pope  y.  Bavidge 481 

i«flt.  ' 

6.  Freight— Cargo  increased  in  bulk  during  voyage  through 

heating — Freight  payable  on  quantity  shipped  and  not  on  its  measure- 
ment at  port  of  discharge.     Gibson  v.  Sturge 731 

6.  Damage  to  another  boat — Liability  of  owners — Negligence — 

Pilot — ''Ship  proceeding  to  sea" — Ship  at  anchor  and  completing  for 
a  i^  F  sea—Master  not  on  board.    Bodrigues  y.  Melhuiah         ....    603 

^^,  SOLICITOB — 1.  Articled  clerk— Omission  of  solicitor  to  enrol  articles 

if?  Op**  —Befusal  of  Court  to  foreclose  mortgage  given  to  secure  premium. 

.  jj  6  dk  7  Vict.  c.  73,  s.  8  (rep.  61  A  62  Vict.  c.  66,  s.  30).    Du/aur  v. 

it     '^^ ^" 

2.  Duty  to  keep  and  deliver  up  client's  papers  in  reasonable 

.  ..  condition.    North  Western  Bail.  Co.  v.  Sharp 676 

5jfli  ^  3.  Liability  of  firm  for  fraud  of  partner— Parties— Beceiver— 

.gi.  ^  Summary  Jurisdiction  of  Court  to  order  payment  into  Coiurt  where 
^  .  S  liabiUty  dUputed.     Chater  v-  Maclean 899 
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SOLICITOR— 4.  liien  for  costs— I«eafle  and  bill  of  exchange  deposited 
with,  lessor's  solicitors  as  security  for  costs  of  preparing  lease — Costs  pe 

paid  and   documents  handed  over  to  solicitors  acting  for  lessee  in  wl 

negotiation  of  mortgage  of  term — No  lien  acquired  on  bill  of  exchange  w 

beyond  amount  paid  to  lessor's  solicitors  —  Evidence  of  express 
contract  would  not  support  such  a  lien  without  proof  that  lessee's 
rights  independently  of  express  contract  had  been  explained  to  him. 
Oibscn  7,  May 246 

SPECIFIO  PEBFOBMANCE— Delay  as  reason  for  refusal  of  specific 
performance  of  agreement  for  lease  of  coal  mine.    Eada  y.  Williams    326 

And  see  Vendor  and  Purchaser.  ° 

STAICP  DT7TT.    See  Bevenue.  ^ 

STATUTE— 1.  The  Bamsgate  Harbour  Acts,  32  Geo.  HI.  c.  74,  and  ] 

65  Geo.  HI.  c.  Ixxxiv.  are  local  and  personal  Acts  within  the  meaning  \ 

of  5  &  6  Vict.  c.  97.     Moore  v.  Shepherd 657 

2.  Bepeal — ^Implication — ^A  private  Act  of  Parliament  does  not 

repeal  a  former  private  Act  by  implication.  Birkenhead  Docks  Trustees 
V.  Laird  and  Birkenhead  Dock  Co 352 

STATUTES— 2  &  8  WiU.  IV.  c.  71  (Prescription  Act,  1882),  a  2.  See 
Easement,  1. 

3  dk  4  Will.  IV.  c.  27  (Beal  Property  Limitation  Act,  1883), 

s.  14.    See  Limitations  (Statute  of),  4. 

TENANT  FOB  LIFE— Not  under  implied  obligation  to  keep  settled 
property  in  repair  and  not  liable  for  permissive  waste  in  equity. 
Poxoys  v.  Blagrave 203 

TENDEB — Plea  of  tender  ought  not  to  be  joined  with  plea  containing 
denial  of  right  of  action  for  same  sum.    Dohie  y.  Larkan    .  829 

TTMBEB— Power  to  cut— Trust— Tenant  for  life.    See  Will,  15. 

TBUST  AND  TBUSTEE— 1.  Breach  of  trust— Neglect  to  invest— 
Funds  retained  in  trustee's  hands — Simple  interest  at  4  per  cent,  only 
charged,  there  being  no  evidence  that  trustee  had  made  any  profit — 
Principle  applicable  to  charging  executors  and  trustees  with  interest 
in  such  cases  considered.    Att.-^Oen.  y.  Al/ord 406 

2.  Trust  funds — ^Investment — Cestui  que  trust— Following 

trust  moneys.     Thornton  y.  Stokill 906 

3.  Banking  account — Administration  suit — ^Following  trust 

funds — Trustee  mixing  trust  funds  with  his  own  money— Account 
opened  in  trustee's  own  name  and  not  earmarked— Bule  in  Clayton's 
case.    Fennell  y.  Deffell 170 

4.  In  absence  of  evidence  that  trustee  intends  to  do  wrong, 

he  should  be  deemed  to  have  intended  and  done  what  was  right. 
Fenndl  Y.  Deffell 170 

5.  Befusal  to  execute  deed — Donee  of  power  of  jointuring  under 

settlement — ^Befusal  to  execute  deed  approved  by  Court — ^Appointment 
of  person  to  execute  deed  under  Trustee  Act.    Ex  parte  Moi^nington       265 

6.  Trustee  Act — Vesting  order— Fines  and  Becoveries  Act.    See 

Fines  and  Becoveries. 

ULTBA  VIBES.    See  Carrier,  4  ;  Company,  5,  6. 
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VENDOR  AND  PXX&GHASEK— 1.  Conveyance— Prim4  facie  when  a 

X>erson  conveys  or  settles  an  estate,  lie  means  to  include  every  interest 

^wrbich  lie  can  part  with  and  which  he  does  not  except.    Johnson  v. 

Webster 225 

2.  Conveyance  —  Title— Specific   performance  —  Concurrence    of 

Judgment  creditor  in  conveyance— Costs.    Freer  y.  Heaae  .  235 

3.  Land  tax— Bedemption — Equitable  rights  of  third  parties- 
Constructive  notice— Negligence.     Ware  v.  Lord  Egmont    .  215 

4.  Question,   when  it  is  sought  to  affect  purchaser  with 

constructive  notice,  is  not  whether  he  had  means  of  obtaining  and 
xnight  by  prudent  caution  have  obtained,  knowledge  in  question,  but 
'whether  not  obtaining  it  was  act  of  gross  or  culpable  negligence. 
Ware  v.  Lord  Eymont 215 

5.  Purchase    money— Interest — Set-off— Specific    performance— 

Purchase  by  mortgagee — Lapse  of  time — Presumption  of  set- off  from 
time  when  mortgagee  took  possession — Costs.     WallU  y.  Bastard  115 

6.  Title— Condition— Conveyance — Sale  by  mortgagee— Power  of 

sale — Foreclosure  decree— Conveyance  under  power — Misapprehension 
— Specific  performance.     Watson  v.  Marston 100 

7. Specific  performance— Leaseholds — Stipulation  that 

title  prior  to  lease  should  not  be  called  for— Bight  to  investigate 
dealings  with  contract  prior  to  lease.    Rhodes  v.  Ihbetson    ,  .    396 

8.  — Stipulations  as  to  title  are  construed  favourably  to 

purchaser.    Bhinies  v.  Ihbetson 396 

9.  Specific  performance — Purchaser  not  forced  to  accept  title 

depending  upon  question  of  general  law  not  finally  settled  where  there 
is  reasonable  doubt  whether  only  decision  upon  point  maintainable  in 
favour  of  title.     Ccllard  v.  Sampson 98 

10.  Title  depending  upon  question  of  notice  to  vendor  should 

not  be  forced  on  purchaser  on  strength  of  vendor's  statutory  declara- 
tion denying  that  he  had  any  notice.    Freer  v.  Hesse    ....    235 

11.  Contract  —  Verbal  agreement  —  Subsequent  letter   to 

solicitor — ^Undervalue.     See  Fraud  and  Misrepresentation,  1. 

WASTE — Tenant  for  life  not  liable  for  permissive  waste  in  equity. 
Powys  V.  Blagrave 203 

WAY.     See  Easement. 

WILL— 1.  Construction — Court  will  not,  save  in  last  resource,  trans- 
pose words  of  will — Where  possible  but  improbable  sense  could  be  attri- 
buted. Court  refused  to  transpose  words  in  order  to  give  effect  to  more 
natural  and  probable  intention.    Key  v.  Key 901 

^  2.  Ademption — Doctrine  of  ademption  is  purely  equitable 

and  does  not  prevail  in  court  of  law.     Jamieson  v.  Trevelyan      .  569 

3.  Annuity— ''Next  heir"  held  to  mean  person  next  pre- 
sumptively entitled  to  succeed  to  title  and  estate.    Dormer  v.  Phillips    415 

4. Bent-charge — Power  to  settle  on  annuitant's  wife 

by  way  of  jointure — ^Annuitant  having  settled  annuity  on  his  marriage 
by  way  of  jointure,  held  that  his  wife  took  an  immediate  substituted 
annuity.    Jamieson  y.  Trevelyan 569 

5.  Carrying  on  business  of  testator — Power  of  pledging 

assets — ^Directlon  to  carry  on  trade  does  not  authorize  employment  of 
more  of  testator's  capital  than  was  employed  in  business  at  his  death — 
Nor  does  it,  coupled  with  direction  for  payment  of  debts,  authorize  a 
mortgage  of  real  estate  not  employed  in  trade  at  his  death,  for  purpose 
of  carrying  on  the  business.     M'NeiUie  v.  Acton    ....  360 
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WHX— 6.  ConBtruction  —  Oondiiion  —  Forfeiture  —  Condition  not  to 
anticipate,  assign  or  incumber  income  of  fund— Assignment  by  arrears 
of  income  held  not  to  create  a  forfeiture.    In  re  Siulz's  TrtuU    .        .191 

7. Annuity — Husband   and   wife — Condition    against 

cohabitation — Condition  subsequent — ^Public  policy.  Bean  y.  Griffiths    924 

8.  Equitable  estate— Resulting  trust — Rule  in  Shelley's  case. 

Coape  V.  Arnold 287 

9.  Fund  to  be  raised  out  of  real  estate — Charge  or  exception 

out  of  devise — Conversion — Partial  fiedlure  of  purposes  of  trust.  Fn  re 
Cooper's  Trusts 369 

10.  *'  In  default  of  issue  male  "  not  construed  referentially 

as  meaning  in  default  of  an  eldest  surviving  son,  but  generally  so 
as  to  give  devisee  an  estate  in  tail  male  remainder  expectant  on  the 
death  of  his  eldest  son.    Key  v.  Key 28 

—^  11.  Use  of  word  **  estate  "  held  not  sufficient  to  give  eldest 

surviving  son  of  devisee  an  estate  in  fee  simple.    Key  v.  Key  .  28 

12.  **  Unmarried  "  daughters  held  to  mean  those  unmarried 

at  date  of  will.    Hall  y.  Robertson 391 

13.  Legacy — Charge  on  leaseholds — Legacy  receipt — ^Ad- 
mission of  assets.     Lazonby  v.  Bawson 277 

14.  Survivorship  —  Presumption  —  Gift   upon    condition  — 

Shipwreck — ^Bvidence  of  survivorship.     Underwood  y.  Wing        .        .316 

15.  —^  Trust — Power  to  cut  timber— Tenant  for  life  without 

impeachment  of  waste — ^Discretionary  power.    WaUington  v.  Waldron    1 19 

16.  Vested  interest—Period  of  vesting— <<  Survivors."  Fisher 

y.  Moore 922 

WOBDS— ^'  Conveyance."    See  Revenue. 

"  BsUte."    See  Will,  11. 

«  Foreign  refined  rape  oil."    See  Sale  of  Goods,  5. 

"  Full  costs."    See  Costs,  4. 

"  Goods."    See  Sale  of  Goods,  1. 

<'  In  default  of  issue  male."    See  Will,  10. 

<<  Level."    SeeJMuie. 

'<  Next  heir."    See  Will,  3. 

<<  Railway  accident."    See  Insuriuice  (Accident). 

"Survivors."    SeeWiU.ie,  ."  '       C      '     "- *^*   ^    ^ 

"Unmarried."    5«Will,  12.  '       7TTu 
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